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HE Gentleman, who publiſhed the Three 


ADVERTISEMENT. 
former Volumes of this Work, was at one 


T Time of Opinion, that the whole might very 


well be comprized in Four; and the Advertiſement, 
that it would be ſo, was, by his Direction, prefixed to 
the firſt of them : but, as he proceeded in the Execu- 
tion of his Plan, he found that four Volumes would 
not, without confining it too much, be ſufficient, 

Tf it be conſidered, that the third Volume brings this 
Abridgment no lower than the Title Piracy, the Neceſ- 
ſity of having two others will immediately appear. One 
of theſe being finiſhed, it has been thought proper to 
offer it to the Publick, and not to make Gentlemen wait 
for this, till the other, which is in great forwardnels, 
can be publiſhed. 
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Pleas and Pleading, Page I, 


(A) "A HE ſeveral Parts and the Order of Pleading. 
(B) The Declaration: And herein, | 
1. The Nature thereof; and taerein of adding 
ſeveral Counts in the ſame Declaration. 
2. Who. may join or be joined in the ſame Declaration. 
3. What Matters may be joined in the ſame Declaration. 
4. Of the Declaration's agreeing with the Writ. | 
5. Of the Sufficiency and Certainty required in the Declaration; 
and therein of Matters of Inducement, and that which is the Gift 
of the Action: And herein, 8 
1. Where by the Declaration it muſt appear that the Plaintiff 
hath a Right. | 
2. Where the Plaintiff muſt ſhew that he hath performed what 
was requiſite on his Part. 
3. Where general Allegations in the Declaration are ſufficient ; 
and therein of Miſ-recitals and Omiſſions. 
4. Where the Averments muſt be poſitive and expreſs in the 
Declaration. e 
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g. Of the Certainty required in the Deſcription of the Thing 
Adcclared for. 
6. Of the Declaration's being good in Part and. void in Part. 
(C) Of Imparlance : And herein, 
1. Of the Nature thereof, and the ſeveral Kinds. 
2. What the Defendant muſt do before any Imparlance. 
3. What he is to plead after the general Imparlance. 
4. What may be pleaded after the ſpecial Imparlance. 
5. In what Caſes the Courts exerciſe a diſcretionary Power in 
granting or refuſing an Imparlance. 
(D) Of making Defence; and herein of the Difference between full and half 
Defence. 
(E) The ſeveral Kinds of Pleas : And herein, 
1. Of Pleas to the Juriſdiction ; and therein, 
1. To what Courts to be pleaded, and of the Difference between 
a Plea to the Juriſdiftion and a Claim of Conuſance. 
2. The Manner and Time of Pleading to the Juriſdiction, 
(F) Of Pleas in Abatement : And herein, © | 
1. Of Pleas in Diſability of the Perſon of the Plaintiff, | 
2. Of Pleas in Diſability of the Perſon of the Defendant; and 
therein of Privilege, 3 
3. Of Miſnomer and the want of Addition. 
4. Of Abatement by reaſon of Coverture. 
5. Of Abatement by the Death of Parties. 
6. Where a Defect in the Writ ſhall abate it. 
7. Where the Writ's not agreeing with the Count ſhall abate it. 
8. Where the Writ is abated de facto, or is only abatable. 
9. Where the Writ ſhall abate in toto, or in Part only. 
10. In what Cafes the Defendant hath it in his Election to plead in 
Abatement or in Bar. 


11. Pendency of another Suit or Action how to be pleaded in 
Abatement. | 

12. What ſhall be ſaid a Plea in Bar or in Abatement; and there- 
in of the Concluſion proper to each Plea. 

13. Pleas in Abatement how reſtrained. 


14. Of the Judgment in a Plea in Abatement, and how far pe- 
remptory. | 


136. Foreign Plea. 
(G) Of Pleas in Bar and in Chief: And herein, 
1. Of the General Iſſue, and how formed. 

2. Immaterial and informal Iſſues, and where aided. 

3. Of ſpecial Pleas; and therein of Pleas amounting to the Ge- 
neral Iſſue, and of Matters which may be pleaded or given in 
Evidence. 3 | | 

4. Of ſham Pleas, and the Conſequence of falſe Pleading. 

(H) Traverſe : And herein, | 
I. The Nature thereof. 

'2. In what Caſes a Traverſe is permitted. 

3. In what Caſes a Traverſe is neceſſary. 

4. Whether there may be a Traverſe upon a Traverſe. | 

5. To what Point the Traverſe ſhall be taken; and therein what 
Matters are traverſable, and of the Manner of taking thereof. 

(I) Pleas in Bar, iheir Sufficiency and Certainty : And herein, 
1. That the Plea muſt be proper to, and adapted to the Action. 
2. That the Plea muſt be good in Subſtance z and therein of Matter 
of Inducement, and that which is the Giſt of the Defence. 


3. Of general Pleading to avoid Prolixity; and therein of affirma- 


tive and negative Pleas, 
4. Of 


With their DIVISIONS. 


4. Of Surpluſage and Repugnancy in Pleading. 
5. That the Pleading ought to be direct and not argumentative, 
6. Negative Pregnant. | 
7 * 3 Things muſt be pleaded according to their Operation in 
aW. | 
8. of. Colour in Pleading. 
9. Of pleading Non-tenure and Diſclaiming. 
10. Pleading Hors de ſon fee. 
11. Eſtoppels in Pleading. 
12. Pleading with a Profert, and demanding Oyer: And herein, 
1. In what Caſes there muſt be a Profert or Monſtrans de fait. 
2. Of demanding Oyer. | 
13. Pleading a Recovery in a former Action. 
(K) Duplicity in Pleading : And herein, | 
1. The Reaſon why Duplicity is a Fault, and the Manner of taking 
Advantage thereof. 1 15 0 
2. What ſhall be ſaid Duplicity in Pleading. 
3. Of pleading double by Leave of the Court. 
(L) Departure in Pleading. 
(M) Repleader. . 
1. Of the Nature of a Repleader, and Manner of awarding it. 
2. A Repleader in what Caſes to be awarded. 
| 3. Repleader at what Time to be awarded. 
N) Demurrer. | 
1. The Definition and Nature of a Demurrer. 
2. The Manner and Form of demurring ; and therein of joining 
in Demurrer, aud. waiving thereovſ. 
3. What Facts are admitted by a Demurrer. 
4. How far a Judgment on a Demurrer is peremptory. 
5. Of the Difference between a general and ſpecial Demurrer. 
6. What Things are good on a general Demurrer,' that would be 
otherwiſe on a ſpecial one. 
7. Demurrer to Evidence. 
(O) Plea at what Time to be put in, and the Ceremony requiſite therein. 
(P) Continuance and Diſcontinuance in Pleading. 
(Q) Pleas Puis darrein continuance, 2 2g | 
or more of Pleadings, vide the Diviſion Pleadings under many Titles. 


Pꝛemunire. Page 145. 


(A) What Offences come under the Notion of a Premunire. 
(B) Of the Puniſhment therein. 


Pꝛerogative. Page 149. 


(A) When the King commences his Reign, and the Ceremony requifite therein. 
(B) Of the King's Prerogative as univerſal Occupant : And herein, 

1. That he is univerſal Occupant, and intitled to all derelict 

Lands. | | 

2. Of his Prerogative in Eſcheats. 

3. Of his Prerogative in Seas and Navigable Rivers. 

4. Of his Prerogative in Swans and Royal Fiſhes. 

5. Of his Prerogative in Beacons and Light-Houſes. 

6. Of his Prerogative in Wreck. 

7. Of his Prerogative in Relation to Coins and Mines. 


8. Of 


A Table of the ſeveral T I T L E 8. 


Of his Prerogative in derelict Goods; and therein of Waifs, 
2 8, and Treaſure Trove. 
9. Of his Prerogative in Fines and Forfeitures. 
(OC) Of bis Prerogative over the Perſons of his Subjects: And berein, 

1. Who ſhall be faid his Subjects. 

2. That he is intitled to the Service and Allegiance of his Subjects; 
and therein of the Oaths injoined them. 

3. That he may reſtrain his Subjects from going abroad ; and here- 
in of the Writ de Ne exeat Regno. 

4. That he may command his Subjects to return home ; And 
therein of awarding a Privy Seal. 

(D) Of the King as the Fountain of Juſtice, and intruſted with the Execution 
of the Laus: And herein, 
1. That all Civil Juriſdiction flows from the King. 
2. Of the King's Prerogative in Eccleſiaſtical Matters. 
3. Of his Prerogative in creating Officers. 
4. Of his Prerogative in making War and Peace. | 

5. Of his Prerogative in taking Care of 1 Ideots, Lunaticks 
and Charitable Uſes. 

6. Of his Prerogative in Pardoning. 

7. Of Diſpenſations and Non obſtantes. 

8. Of his Proclamations. 

E How the Rules of Law differ with reſpes to the King and a private 
Perſon : And herein. 

I, * what Things RG from the Dignity of his Perſon and 

ce. 

2. What Things enure to him in his natural, what in his political 
Capacity. 

3. Of the Difference in the Rules of Law as diecting the King's 

Property, otherwiſe than that of a Subject. 
4. x hat his Rights ſhall be preferred to the Subjects where they 
pen to meet. 
; Offs Acts of Parliament which extend to or bind not the 
3 

6. That no Laches can be imputed to him; and therein of the 
Maxim, Nullum Tempus occurrit Regi. 

7. Tl his Prerogative in his Suits and Proceedings in Courts of 

uſtice. 
(F) Of the King's Grants and Letters Patents: And herein, 

1. What Things may the King grant ; and therein, 

1. Of Grants ariſing from his Prerogative of . and which 

are inſeparably annexed to the Crown. 

2. Of Grants ariſing from his Intereſt. 

3. How far the King muſt have an Intereſt, in order to enable 
him to grant. 

4. Grants tending to a Monopoly; and therein of Things of a 
new Invention. 

5. Grants of the ſole Liberty of Printing. 

2. Of the Conſtruction of the King's Grants and Letters Patents, 
as to their being good or void; and herein of the King's being 
deceived in his Grant. 

3. Where the King's Grantee ſhall anche of his Prerogative. 
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Pꝛivilege. Page 215. 


(A) The Duties and Offices from which certain Perſons by reaſon of their 
Privilege are exempt. 
(B) The particular Pr-vileges in Suits allowed Officers and Attendants in the 
Courts of Juſtice: And herein, 
1. What ſuch Officers are that are intitled to Privilege. 
2. Of the Privilege and Protection allowed thoſe whoſe Attend- 
ance is neceſſarily required. 
3. In what Caſes this Privilege is to be allowed. 
4. Of claiming and allowing Privilege; and therein, that it muſt 
be ſer forth and pleaded. 
5. How privileged Perſons are to ſue and be ſued. 
6. Whether there can be Privilege againſt Privilege. 
(C) Privilege of Peers and Members of Parliament. 
1. Who ſuch Perſons are that are intitled to this Privilege. 
2. How far this Privilege extends to their Servants and At- 
tendants. | | 
3. In what Caſes this Privilege is to be allowed. 
4. Of the Commencement and Continuance of this Privilege. 
5. How Privilege is to be claimed and taken Advantage of. 
6. What ſhall be deemed a Breach of Privilege. 
7. Of the Proceedings in Courts by and againft Perſons intitled to 
Privilege of Parliament. 


Pꝛohibition. Page 240. 


(A) What Courts may grant a Prohibition. CBD 
(B) Whether the granting a Probibition be diſcretionary or ex debito 
juſtitiæ. 
(C) Who have a Right to ſuch Writ, and may demand it. 
(D) bo may join in ſuch Writ. 
(E) Of the Suggeſtion and Manner of obtaining a Prohibition. | 
(F) When to be granted abſolutely, or hoc uſque only, and therein of direfing 
the Party to declare on bis Prohibition. | 
(G) Whether more than one ſuch Writ is to be awarded. | 
(H) At what Time to be granted; and therein in what Caſes it may be 
granted after Sentence. 2 
(I) To what Courts @ Prohibition may be awarded; and berein, that the 
Superior Courts are to determine the Boundaries of all Inferior Juriſdic- 
tions. 5 
(KT) Probibitions to Inferior Temporal Courts in what Inſtances to be 
ranted. 
(15 Prohibitions to the Spiritual Court in what Inſtances: And herein, 
1. Where they meddle with a Matter purely Temporal. 
2. Where they determine on a Matter of Freehold. | 
3. In what Caſes a Prohibition lies when they determine on Crimi- 
nal Offences. 
4. Where the Eccleſiaſtical Courts determine on Acts of Parlia- 
ment. 
5. In what Caſes they have a concurrent Juriſdiction, and may de- 
termine Incidents. | 


(M) The Offence of paying Diſobedience to a Prohibition. 


Vor. IV. [b] | Releaſe, 


—— — — 


A Table of the ſeveral TI I LES, 


R el eaſe. Page 263. 


(A) Releaſes that are expreſs and by Deed And herein, 
1. Of the Words and Ceremony requiſite in an expreſs Releaſe. 
2. How far a Covenant or Agreement may operate as a Defeaſance 
or Releaſe. | | 
3. How far a Diſpoſition by Will may operate as a Releaſe. 
(B) Releaſe by Operation of Law, how created, and the Effect thereof. 
(C) Releaſes of Lands and Hereditaments, how they enure: And herein, 
| 1. Of Releaſes that enure by way of Mitter le Eſtate. 
2. Releaſes by way of Mitter le Droit. 
3. Releaſes that enure by way of Extinguiſhment. 
4. Releaſes that enure by way of Enlargement:' And therein of the 
modern Manner of Conveyancing by Leaſe and Releaſe, 
5. What Eſtate or Intereſt paſſes by the Releaſe : And therein of 
the Words requiſite to an Enlargement. 
(D) Who in Reſpect of their Right and Intereſt are capable of releaſing. 
(E) Of Releaſes by Executors and Adminiſtrators. 
(F) How far the Huſband's Releaſe ſhall bind the Wife. 
(G) To whoſe Benefit a Releaſe ſhall enure; and who ſhall be bound thereby 
tho" not a Party to the Keleaſe. — 
(H) How far a Poſſibility or Contingent Intereſt may be releaſed. 
(I) How the operative Words in a Releaſe have been conſtrued : And therein 
of the Words, | 
1. Claims and Demands, what are releaſed thereby. 
2. By a Releaſe of all Actions and Suits. 
(K) Releaſe, in what Caſes reſtrained to the ſpecial Purpoſe for which it 
was given. | 
(L) What Right and Intereſt ſhall be ſaid to be releaſed: And therein of 
Miſrecitals and Exceptions in Releaſes. 


Remainder and Reverſion, 2? 292. 


(A) Of what Things a Remainder may be made. 
(B) What Words are ſufficient to create a Remainder. 
(C) What ſhall be a Reverſion, and not a Remainder : And herein, 

1. Where a Limitation to the Heirs of the Donee, or Heirs of his 
Body, ſhall veſt in ſuch Heirs by Deſcent or Purchaſe. 

2. Where a Limitation to the Heirs, or Heirs of the Body of a 
Stranger ſhall veſt in ſuch Heirs as a Remainder and by Pur- 
chaſe, or by Way of Limitation and Deſcent. | 

3. Where by a ſpecial: Deſcription the Remainder ſhall veſt by 

Purchaſe. 

(D) Of the ſeveral Kinds of Remainders as diſtinguiſhed into Remainders veſt- 
ed, or in Contingency and Abeyance. 

(E) What Eftate is ſufficient to ſupport a Remainder. 

(F) Of the Continuance of the particular Eſtate, and when the Remainders is 
to commence. | 

(G) Contingent Remainders, how prevented from riſing or coming in Eſſe. 

(H) Of Remainders that ariſe on Conditions Precedent or Subſequent. 

1. Of the Difference between a Condition and a Limitation, and 
in Caſe of the Condition when it precedes the Veſting of the 
Remainder as the Cauſe thereof, and is annexed to the firſt 


Eſtate, and when it is annexed abſolutely without any Regard to 
the Remainder, 


2. Between 


With their DIVISION 85S, 


2. Between a Deed and a Will, when in both the ſame Words of 
Condition are made uſe of for veſting the Remainder. 

3. Between a Limitation over in Caſe of a Will, and where no 
Limitation is made over. 

4. Between Remainders that are to ariſe upon Conditions agreeable 
to the Rules of Law, and ſuch as are to ariſe upon Conditions 
repugnant and againſt the Rules of the Law. 

5. Between ſuch Words as actually make a Condition, and ſuch as 
are only * "hs of the Manner when and how the Remain- 
ders are to ariſe. 

(I) In what Caſes a Remainder or Reverſion ſhall be ſubjefF to the Adds or 
Charges of the particular Tenant. | 

(K) To what Purpoſes the Remainder is accounted but as one with the par- 
ticular Eſtate, and where they are regarded as ſeveral Eſtates. 

on Of Croſs Remainders, or thoſe ariſing by Implication and Conſtruction 
of Law. 


Rent. Page 334. 


(A) Of the ſeveral Kinds of Rents: Aud herein, 
1. Of Rent-Service. 
2. Of a Rent-Charge. 
3. Of a Rent-Seck, | 
(B) Out of what Things a Rent may Tſe. 
(C) Upon what Conveyance a Rent-Service may be reſerved. 
(D) By what Words a Rent may be reſerved or created. 
(E) How ſeveral Rents may be reſerved in the ſame Deed. 
(F) Of the Days of Payment. | 
(G) To whom Rents may be reſerved or granted. | 
(H) Of the Continuance of the Rent, and to whom to be paid, and therein 
of the diſtinct Intereſts of the Heir and Executors of the Leſſor. 
(I) Of the Recovery and Demand of the Rents: And herein, 
1. In what Caſes a Demand is neceſſary. 
2. The Time of Demand. 
3- The Place where a Demand is to be made. 
(K) The ſeveral Remedies for Recovery of Rents: And berein, 
- Of the Remedy by Diſtreſs. _ 
Of the Remedy by Writ of Annuity. 
Of the Remedy by Aſſiſe. 
Of the Clauſe of Re-entry. | 
Of the Nomine poenae. | 5 
Of the Remedy by Action of Debt, and as grounded on ſeveral 
Acts of Parliament. 
(L) Rent when and how diſcharged, and therein of the Eviftion of the 
T enant. 
(M) Of Apportionment, and therein of the Suſpenſon and Extinguiſhment "of 
of the Rent: And herein, n 
| 1. In what Caſes a Rent may be apportioned by the Act of the 
Parties, and herein of the Difference between a Rent-Service 
and a Rent-Charge. | 
2. In what Caſes they may be apportioned by the Act of Law, or 
the Act of God. | | 
3. The Manner of ſuch Apportionment, and how the Tenant ſhall 
take Advantage of it. EE San 
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Beplevin 


A Table of the ſeveral TITLES, 


Replevin and Avow2y. 2: 372 


(A) The Nature and Deſcription thereof. 


(B) The different Kinds of Replevins ; and therein of Replevin by Writ at 
Common Law, and by Plaint or A# of Parliament. 


(C) Replevins, out of what Courts and by what Authority they iſſue ; and 
therein of the Power and Duty of the Sheriff. 


D) Of the Pledges in Replevin, and the Proceedings againſt them. 
(E) of the Writs or Proceſſes in Replevin : And herein, 


1. Of the original Writ of Replevin. 
2. Of the Withernam. 


3- Of the Writ of Second Deliverance. 
4: Of the Writ de proprietate probanda, and the Claim of Pro- 


5. Of f the Writ de returno habendo. 
6. Of Returns irrepleviſeable. 
7. * what Manner the Sheriff is to return and execute ſuch Pro— 
ceſſes. 
F) Of what Property and for what Things a RS} lies. 
(G) Replevin, for and againſt whom it lies. 
(H) Of the Declaration in Replevin. 
(1) Pleas in Replevin. 


(K) Avorories in Replevin; and therein of what Seiſin and Services, and the 
Certainty required therein. 


Coſts and Damages in Replevin. Vide Tit. Cæts Letter (F). 


Reſcue + Page 396. 


(A) What it is, and of what T, bes it may be. 


(B) In what Caſes a Reſcue may be juſtified. 


(C) Of the Offence of making a Reſcue, and how the Offenders are to be 
proceeded againſt. 


(D) The Form of the Proceedings on a Reſcous. 
(E) Of the Return of a Reſcous : And herein, 


1. In what Caſes the Sheriff may return a Reſcous; and therein 


of the Difference between a Reſcous on meſne Proceſs and 
Execution. 


2. Of the Form of the Return, and for what Defects it may be 
quaſhed. 


3. Whether the Sheriff's Return of a Reſcue be traverſable. 
Scandalum Magnatum. Px: 454. 
(A) The Perſons who may bring this Action. 


(B) For what Words it lies, 
O 7 be Proceedings in this Action. 


Scire Facias. Page 409. 


(A) The Nature of the Writ. 
(B) In what Caſes it is a proper Remedy. 


(C) In what Caſes neceſſary, and . nds are to be Parties to it, and 


of the Privity required berein ; And herein, 


5 | 1. Of 
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1. Of the Sci. Fa. to revive Judgments, and after what Time ne- 
ceſſary. - 
2. Of the Sci. Fa. on Recognizances and Statutes. 
3. Of the Sci. Fa. on Letters Patent. 
4. Sci. Fa. by and againſt Executors and Adminiſtrators. 
3. By and againſt Heirs and Tertenants. 
6. By and againſt Huſband and Wife. 
7. Sci. Fa. againſt Bail. ; 
(D) The Form of the Writ and Proceedings, and how far it muſt purſue the 
Nature of the original Action. 
(E) Pleadings to a Sci. Fa. 


Slaegqueſtration. Pu 424. 


(A) The Nature and firſt Introduction of ſuch Proceſs. 
(B) In what Caſes to be awarded: And berein, 
1. Againſt what Perſons. 
2. To what Places, 
3- What Eſtate or Intereſt ſhall be liable to a Sequeſtration, and 
: from what Time. 

(C) Of the Power and Duty of the Sequeſtrator. 
(D) Sequeſtration, when determined. 


Sheriff. Page 429. 


(A) The Nature of his Office. | 
(B) ho are qualified or exempt from ſerving. 
(C) Manner of appointing bim; and therein of his Oath. 
(D) That he muſt attend his Office fingly, and cannot execute any other. 
(E) How long to continue in his Office, and by what determined. 
(F) That he muſt be reſident in his County, and whether be bath any Juriſ# 
diftion out of it. 
(G) Cannot diſpoſe of bis Bailiwick. 
(H) Of the High Sberiff's Power and Duty in appointing an Under Sheriff 
and other Deputies : And herein, 
1. Of the Under Sheriff, and in what Manner appointed. 
2. Of Covenants between the High Sheriff, his Under Sheriff, and 
other Officers. 
3. Of Acts that may be done by either of them, or where the 
High Sheriff muſt himſelf be perſonally preſent. | 
4. The Manner of appointing Bailiffs and other Ofiicers, and there- 
in of his being anſwerable for their Acts. | 
5. Of his Juriſdiction over Gaols and Gaolers. | 
(I) Of the preceding and ſucceeding Sheriff, and therein of the Adds neceſſary 
to be done by each of them. 
(K) Where more than one Sheriff. 
(L) Of his Duty and Acts as a Judicial Officer. 
(M) Of bis Duty and As as a Miniſterial Officer: And herein: 
90 1. That he is the proper Officer to execute all Writs, except in 
Caſe of Partiality. 
2. That he cannot diſpute the Authority by which they iſſue, nor 
any Irregularity in them. 
(N) How he is to execute ſuch Writ : And herein, 
1. That it muſt be without Favour or Oppreſſion, and after ſuch a 
Writ is actually taken out, and before it is returnable. 
2. Of his raiſing the Poſſe Comitatus. 
Vol. IV. L ] 2. Of 
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3. Of breaking open Doors. 
4. Whether he can execute his Writ o on a ds. 
. In what Manner he is to do Execution. 
(O) Of his Duty in admitting Perſons to Bail; and therein of Securities taken 
for Eaſe and Favour. 


Simon Y. Page 465. 


(A) In what this Offence confiſts. 
(B) Of _ of Reſignation. 
. How far they are good in Law. 
hy Of the Power exerciſed over them by the Court of Chancery. 
3. How far the Penalty is ſaved where the Ordinary refuſes to ac- 
cept a Reſignation on ſuch a Bond. 
Some Objections to thoſe Bonds conſidered, 
(C) Of the Forfeitures, Penalties, and CO incurred by this Offence. 
1. By the Incumbent. 
2. By the Patron. 
3: By the Ordinary. 
D) In what Caſes and at what Time Advantage may be taken of 3 Forfei- 
tures and Penalties. 
1. By the King. 
2. By other Perſons. | 
(E) Of the Juriſdiction of Eccleſi 3 Courts in this Offence. 
(F) Pleadings in Simony. 


Slander. Paz: 480. 


(A) Where an Action upon the Caſe does in general lie. 
(B) Of Words that are attionable in ibemſelves. 
$ I. Such as import the Charge of a Crime. 
| 1. Treaſon. 
2. Murder. 
3. Perjury. 
4. Forgery. 
5. Theft. 
6. Other Crimes. 
2. Such as charge the having a contentions Diſtemper. 
2 Such as ſlander a Title. | 
. Such as are ſpoken of Perſons in Office. 
1. Of Judicial Officers. 
2. Of other Officers. 
5. Such as are a Diſgrace in a Profeſſion or Trade. 
i. To a Divine. 
2. To a Phyſician or Surgeon. 
. To a Counſellor or Attorney. 
4. To other Artiſts. 
5. To a Tradeſman. 
(C) of Words which become aftionable by rea ſon of the ſpecial Damage re- 
ceived from them. 
(D) Certain Circumſtances which are to be regarded in the ſpeaking of Words 
in themſelves actionable. 
1. The Time when ſpoke. 
2. The Place where. 


3- The Language they are ſpoke i in. 


is 


With their D 1 * S ION S. 


4. The Occaſion of ſpeaking them. , — 

£ The Deſign of the Speaker. 
(E) Of Slander in a Courſe of Juſtice. 
(F) Of Words ſpoken in the paſt or future 7 enſe. 
(G) In what Senſe Words in themſelves aftionable muſt be affirmative. 
(H) Of the Certainty required in them. 
(I) Where the want of certainty is ſupplied. 

1. By the apparent Intention of the Speaker. 

2. By Averment. 
Y In what Caſes uncertain Words are to be conſtrued in mitiori ſenſu, 
(L) Where they are not to be ſo conſtrued. 
(M) Of adjefive Words. 
(N) Of Wards which import only an Intent to do an at. 
(O) Of Words in the Disgjunttive. 
(P) Of repugnant Words. 
(Q ) Of repeating Words which another has been heard to ſag 
(R) Of JO Words. 

. Where they are explanatory. 

4 Where they are accumulative. 

(S) Of 12 in Slander. 
In general. 

Al Where an Averment muſt be. 

3. Of the Colloquium. 

4. Of the Uſe of the Innuendo. . 

5. What is a Juſtification of Words. 
(T) In what kind of Slander the Spiritual Court has FurisdifHon. 
(U) Where a Prohibition will he. 


1. If actionable Words are coupled with fuch as are a mere Spiritual 


Defamation. 
2. Where any Temporal Damage is received from them. 
3. Where the Offence charged is not A: in the Eccleſiaſti- 
cal Court. 
For written Slander, vide Title Libel. | 
For Slander of Peers or the great pen of the Rahn, vide Title Scan- 
dau Magnatum. 


. Page 523. 


(A) Of the Cuſtoms in general. 
(B) Of the origin of the Cuſtoms. 
(C) Of the ancient State of the Cuſtoms. 
1. Of the Duties upon Wool, Wool-fells, and L-=ather, 
2. Of the Duty of Tonnage. 
3. Of that of Poundage. 
(D) Of wy preſent Stare of the Cuſtoms. 
. Of the Duty of Tonnage. 
2. Of that of Poundage. 
Of the Duties to which Aliens are liable. 
(F) Of probibited Goods. 
(F) Of the Penalties and Forfeitures incurred by Perſons guilty of this Offence 
or illicit Practices which have a natural Tendency thereto, 
1. From Ships at Sea. 
2. By the Shipping or unſhipping Goods at any Port, Member or 
Whart, not lawfully appointed for theſe Purpoſes. 
3. From Ships in Port inwards Bound. 
4. To Ships in Port outwards Bound. 


3. From or to coaſting Veſſels in Port. 
1991 | 6. In 
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6. In the Caſe of Certificate'and prohibited Goods. 
. In divers other Caſes. | 
(G) Of the corporal Puniſhments to which Perſons guilty of this Offence or 
Practices thereto tending are liable. 
1. Impriſonment. 
2. Whipping. 
3. Tranſportation. 
4. Death. 


Sodomp. bas 569. 


(A) What conſtitutes this Offence. 
(B) In what Manner it is to be puniſhed. 


| Soldiers. Page 571. | 


(A) Of inliſting Men. | 

(B) In what Caſes Soldiers are free from Arreſt. 

(C) Of the quartering of Soldiers. 5 

(D) How Carriages for the Uſe of his Majeſty's Forces are to be furniſhed. 

(E) Of Deſertion. | 

(F) Of the Puniſhments to which Soldiers are liable by martial Law. 

(G) Of the Civil Puniſhments to which Soldiers are liable. ; 

(H) Of the Liberty given to diſcharged Soldiers of exerciſing Trades. 

(I) Of divers Things not properly reducible under any of the foregoing 
Heads . | 


Stamps. Paze 595. 


(A) Of the particular Stamp Duties to which certain Inſtruments, Writings 
and Things, are liable. 


(B) Of ſome Regulations that principally concern the Officers of the Stamp 
ties. | | 
C) What the Conſequence is of Ingroſſing or Writing any Matter or Thing 
liable to a Stamp Duty upon Vellum, Parchment or Paper, that has not 
been duly ſtamped. 
1. To any Perſon ſo ingroſſing or writing. 
2. To ſome particular Perſons. 
| 3. To the Inſtrument or Thing ſo ingroſſed or written. 
(D) Of Regulations for preventing Frauds to the Prejudice of the Stamp 
Duties. 
1. By writing a ſecond Matter upon the ſame Vellum, Parchment 
or Paper, before it has been a ſecond Time duly ſtamped. 
2. In the Manner of writing certain Matters. 
3- In legal Proceedings. ; 
4. In News Papers, Almanacks and Pamphlets. 


5. In the Money or other Conſideration given with Apprentices. 
6. In Cards and Dice. 


7. In other Caſes. | 
E) Of the Juriſdiction given to Juſtices of the Peace in pecuniary Penalties 
for Offences againſt the Statutes impoſing Stamp Duties. 


(F) Of the corporal Puniſhments to which Perſons guilty of Offences againſt 
the ſaid Statutes are liable. 


Statutes, 


— 
n * 2 2 4 


"Was their DIVISIONS. 


* 
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Statutes, e 642: 


(A) Of ſome Reguiſites which are efſential 1 he Validity of » Sraanrh, 
(B) Of 10 Things which are incidental to an A of „ 
(C) From what Time a Statute begins to bave Effet. 
OD) How long an Af of Parkament continues in Foree.. 
(E) Of the vaſt Power of an Ai of Parliament. 
(F O pubbck and private Statuen. 
G) Of affirmative and negative Statutes. 
H) W#bofe Province it is 40 tonſtrae an A of Parliament. 
(I) Rules 10 be obſerved in the Conftruftion of Statutes, 
1. Words and Phraſes; the Meabing of which in a former Act 
of * * been aſcertained;; are; When uſtd in a ſubſe- 
| be underſtobd in the ſulde Seriſe. 
2. Fo the blue 


on of any Part of a Statutez every. other Part 
thereof muſt be conſidered. 


3- Where divers Statutes relate to the lame Ting. they I. 
all be taken into Conſideration is. qpeiriing Any one 


4. The Common Law is much to be tegarded in the Expalitio 
of Statutgs. 


5. The Intention of the Makers thereof muſt, in the Conſtruction 


of an Act of Parliament, be attended to. 
6. Statutes ate to be conſtrued accordiag to Equity. 
7. Such Acts of Parliament, as are of L an e to 
nuaave a liberal Conſtruction. | 
8. Remedial Statutes muſt be expounded liberally. NES 
9. Penal Acts of Parliament are to be ſtrictly eonſtruet. 
10. Divers other Rules to bo a in the Banur of 
Statutes. 


(K) ("wan of Dates to an 42 bene, no be 
punt 
1. Of publick. Shale > ow Ns e345 wi M0 
. Of private Statutes. 


3. The general Rules which muſt be obferved in baus Att 
of Parliament. 


4. Some Rules, for pleading "Staturen, which relate to particular 


Parts of the Pleadi 
5. Of Mif- kreta of Frabdhed in Pleadidg. - = 
& of Surpluſage in reciting an Act of Parliament pleaded. 


Per ths Bere dos FG 
Parliament. 


Summons EX Severance | Page 669i 
(A) The Neceſſity of a Judgment of Severance in many Caſes. 
(B) By whom @ Judgment of Seberduce may be given. 
(CY Where 4 Sammons miuft ifuc before a Fudgment of Severance can bs bad. 
(D) At what Tm Fudoment of Soverance muft * 
(E) Who may havt & udgmem of Stvrrance” | 
(F) In what Actions Eire 7 Severance may be. 1 
(G) Where the Writ abates, notwithſtanding there bas been a Judgment of 
Severance. 

The. Conſe e a Judgment of mm to the Party ſevered. 

Cor. IV NN d] — 
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Superſedeas.: + Page 567. 


(A) Of who different: Kinds of 'Superſedeas. * © 8 ap s O e. 
(B) ho may grant a Superſedeas, * een, ee, ee 
C) Where a Writ of Suberfodeas may bade. DO e e SS 
(D) In what Caſes ſome: _ 8 are 'by Inplication Al Low 5 ON 
perſedeas x OR ( 
I. How far a Writ of ſecond z-Deliverane' wi itſelf a e. 
2 INS SNN 5 | W 
Where n Writ of Hobeas' corpus 6s Hain & recipiondunt 9 
an implied Super ſedeas. Wade. HIT (8d * WER» 
\ 2206 Ua what Cafes a Certiorari is a rel LAW. 
4e Where a Wiit of. Error is in iſe] Su per ſedra. 


(E) Of ſome Requiſites which are e 70 rhe” bes WHP of Error a 


* 


Superſedeas in ixſolfſf. e 16 ge NO 413 11 © 
1. It ev por 45 119 D115 3414 _— 10 194.2 
urn N Bail muſt be put in to it. 2 20 45 21901 Toth Fs © 


04 gt muſt be proceeded in without Delay 2:1: 9G 113 
(F) To what Time a Writ of Error does as a Superlecgens relate.” 


(G) b the Effect of a Superſedeas j. no 21 T .. 
(* How Diſobedience to a Supertaſter 5. pe n 225 10 
eee $411 . aan bs | At 11 e e 
e 
Surety. of the bite. ? Page 686. 
eG ILF + MALL Guy | > £6 0890015 55 4. 11 
( 55 What Caſe a Tic of Peace N ex offci dale "Sire of the 
Peace. Allen 


| 12011 E 2 

(B) Who mhy require Surety of the 8 Abi 24. A 

AC). Againſt-whom Surety of the Peace may be. Ane, 

D) In what Caſes Surety of the Peace ought to be . 

of £).0f the Manner of granting Surety ef ibe Peace from the oo * 

ancery. 

(F) How Surety of the Peace is granted by the Court of King's Nuß. 5 

(G) Of the Manner of granting Surety of. the Peace iy 4 Juſtice of 2 
Peace. e eng -117--.: 

:(H) Of: #be: Forfeiture of a Recopnizanice for keeping: the race. 


(I) Ii what Manner a eee ee i" keeping the py _ bediſcharge; 
zeln 03. zac Hau, , 
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Surety of the good Behaviour, / Page 696, 


(A) * * Caſes Surety * the good, Behaviour 0 de demanded where 
Surety of the Peace cannot. 


(B) What will amount to the Forfeiture of a Recognizance for being By good 
Behaviour, which would not have been a 8 of one for Keeping the 


Peace. ne 3 C4 Dani min 
ann WIe. V 2 Bi h Ar (2) 
ads R Ps 4 ＋T 3 uro W af d) 
Page 567. I. 18. Fer hadibeep guilty read had been charged with having ben 
536. I. 39. Fr 2. C. 2. c. 4. renz C. 2. c. 4. twelve Pence. pulley. 
569. 1. 18. Ee gage beve hays poland, 
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Pleas and Pleading, 


LEADING in general ſignifies the Allegations of Parties 

to Suits when they are put into a proper and legal Form ; 

and are diſtinguiſhed, in reſpect to the Parties who plead 

them, by the Names of Bars, Replications, Rejoinders, Surre- 
Joinders, Rebutters, Surrebutters, Sc. and though the Matter in the 
Declaration or Count does not properly come under the Name of 
Pleading, yet being often comprehended in the extended Senſe of the 
Word, we have conſidered it under this Head. 

Pleading in Strictneſs is no more than ſetting forth that Fact which 
in Law ſhews the Juſtneſs of the Demand made by the Plaintiff, or 
the Diſcharge and Defence made by the Defendant; and herein no 
greater Certainty is required than is ſufficient to bring on a Trial 
without n Judge or Jury; and it ſeems, that originally FPlead- 
ings were ſo formed, and were very plain and conciſe ; but in Progreſs 
of Time Pleaders, yea and Judges, became too curious in them, ſo 
that the Art and Dexterity of Pleading, which in its (a) Uſe, Nature , . = 
and Deſign was only to render the Fact plain and intelligible, and to Sor wg 
bring the Matter to Judgment with convenient Certainty, began to de- Lirleton as 
generate from its primitive Simplicity and true Uſe, and end in a Piece the moſt 
of Nicety and Curioſity, which how it hath improved therein in latter * 
Times, the Length of the Pleadings, the many unneceſſary Repeti- £9915 and 


fitabl 
tions, and the many Miſcarriages of Cauſes upon ſmall and trivial Ob- 1 


Thing in 
jections, do but too ſufficiently teſtify. the Laws of 


England. 

Litt. ſe#. 534. and by Lord Coke, Co. Lit. 17. a. 168, 303. 2 Co. Tooker's Caſe, and Hob. 162, 292, 
295. And it ſeems, that anciently Fines were impoſed pre fulte loquio, or ſtulte dicto, which 
were Multts laid on Pleaders by the Courts for barbarous and diſorderly Pleading. 2 Inſt. 123. 


Pleas were anciently (Y) Ore tenus, and afterwards minuted down by 10 Ce. 132. 

the Prothonotaries, and entered of Record in the Latin Tongue, that () 4 oo. 
being a dead Language, and leaſt ſubjeſt to Variation, to remain as Wakes hoe 
Muniments and Precedents of the Law: That the Pleadings ſhould be aPlea, whilſt 
in Latin is expreſly enacted by the 36 E. 3. cap. 15. which Statute was in Paper, 
made to aboliſh a Law introduced by Milliam the Conqueror, which wa) — 2 
ordained, that the Pleadings in the Courts of Juſtice ſhould be in 5e Title 
French. fs | Amendment. 
But now by 4 Geo. 2. cap. 26. it is enacted, © That all Writs, Pro- 
ceſs, Pleadings, Rules, Indictments, Records, and all Proceedings in 
any Courts of Juſtice within England, and in the Court of Exchequer 
in Scotland, ſhall be in the Engiiſþ Tongue, and be written in ſuch 
common Hand as Acts of Parliament are uſually ingroſſed in, the 
Lines and Words to be written at leaſt as Cloſe as the ſaid Acts 
uſually. are, and not abbreviated; and all Perſons offending againſt 
this Act ſhall forfeit 50 J. to any perſon who will ſue for the ſame. 
But by 6 Geo. 2. cap. 14. it is provided, That the above Penalty 
© ſhall not be extended to the expreſſing the Names of Writs, or tech- 
© nical Words in the {ame Language, as hath been uſed, nor to Ab- 
© breviations uſed in the Engliſh Language. 
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5 Pleas and Pleading. 
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In Pleading there are ſeveral general Rules laid down in our Books; as, 

Co. Lit. 303 That good Matter muſt be pleaded in right Form, apt Time and 

Plow. 65, St. due Order, but that that, which is but Inducement or Conveyance to 

Cro. Fac. 362. the Subſtance, need not be ſo certainly alledged, as that which is the 
Git of the Plea. 


| Co Lit 503. That that which is apparent to the Court, and appears from a ne- 


7 Co. 4% ceſſary Implication in the Record, need not be averred. 
Dier 16. That every Man's Plea ſhall be taken moſt ſtrongly againſt himſelf, 


os ths as every Body is preſumed to make the moſt of his own Caſe. 


Latch 186. 


1 44 4 That what the Parties have agreed in Pleading ſhall be admitted, 


though the Jury find other wife. 

Vaugh. 58,60, That when a Man will recover a Thing from another, it is not 
per Lord enough for him to deſtroy ſuch Perſon's Title, bur he muſt prove his 
Vaughan. own a better, according to the Rule, Melior eft conditio poſſidentis. 

Co. Litt. 285, That every Man ſhall plead ſuch Pleas as are pertinent and proper 
303. for him, according to the Quality of his Caſe, Eſtate or Intereſt. 

Hob. 164. per That the Law requires in every Plea two Things, the one, that it 
Lord Hobart. be in matter ſufficient, the other, that it be deduced and expreſſed ac- 
cording to the Forms of Law ; and if either the one or the other of 
theſe be wanting, it is Cauſe of Demurrer. 


S * 


Dew 66: That every Plea in Bar, being a Confeſſion and Avoidance of the 

Godb. 253. Plaintiff's Action, muſt be ſubſtantive and certain, with an Avoidance 

1 Leon. 78. of the Plaintiff's Demands, which he may traverſe, and thereon go to 
Iſſue; becauſe the Declaration of the Plaintiff ſtands confeſſed, as far 
as it is not avoided by the Defendant. 

7 Co. 25.4. Thar if a Count Avowry, which is in Nature of a Count, Repli- 

8 Co. 120. b. cation, E9c. want (a) Form, or (b) omit Circumſtance of Time, 

Co. Lit. 303. Place, Sc. they may be made good by the Plea of the adverſe Party; 


ge = but if they/want Subſtance, they cannot be made good; ſo in ſuch 


* 
dene the Bar mzy be made good by the (c) Replication, and the Re- 
cured by plication by the Rejoinder, Oc. 
leading ; ö ' 

— 2 Vent. 222. (b) A Suit depending muſt ſhew in what Court, but cured by plead- 
ing over. 1 Lev. 195-—— Not alledging prout patet per recordum cured by pleading over. 3 Lev. 311. 
In Debt for Rent, if no Place be aſſigned where the Leaſe was made, the Defendant in his Plea 
confeſſing the Leaſe makes the Declaration good. Hob. 82. (c) Fault in the Plea cured 
by the Replication. Carth 66.——And that if a Man pleads over, he ſhall never take Advantage 
of any Slip committed in the Pleading of the other Side, which he could not take Adyantage of 
upon a general Demurrer. Salk. 519. Per Holt Ch. J. 


Co. Lit. 303- That all Pleas muſt be alledged directly, and not by way of Rehear- 
Vide peſtea» ſal; nor is it ſufficient, that what ought to be expreſly pleaded may 

be deduced by Argument from what is pleaded. 
5 Leon. 300. That in Matters triable by our Law, all Things iſſuable ought to be 
Laid conn #3 ſpecially alledged in order to have a convenient Trial; but in (4) 
I, Matters Spiritual the Law is otherwiſe ; becauſe there is no Peril in 


fon, cited in the Trial, and therefore if certain enough to ground a Certificate, it is 
Sbow, P. C. ſufficient. 


4+ | 
75 Sentences in the Spiritual Courts may be alledged ſummarily; as that a Divorce was betwixt 
ſuch Parties for ſuch a Cauſe, and before ſuch a judge; but the judge muſt be named, that the 
Court may write to him; and this is ſufficient, it being to no Purpoſe to alledge them articularly, 
becauſe the Forms of theſe Courts are different from thoſe of the Common Law; and our Judges 
preſume that they are obſerved by the Judges of thoſe Courts. Co. Lit. 303. 


Vide poſtea. That Surpluſage does not vitiate, unleſs it be contrariant to the Mat- 
ter pleaded before. 

Co. Lit. 3. That where one is authoriſed to do a Thing by Common Law, Sta- 
tute, Cuſtom, Grant or Commiſſion, he ought to ſhew, that he hath 
purſued the Subſtance of it accordingly. 
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Pleas and Pleading. 3 
That general Eſtates in Fee-ſimple may be generally alledged; as 8 
that J. S. was ſeiſed in Fee; but the Commencement of particular E- 383. : 
ſtates muſt be ſhewed, becauſe they could not originally commence But for this, 


without a Conveyance, which muſt be jhewed, unleſs they be alledged — og a 
by way of Inducement only. Oue Eftare, 


| vide Bro. 
Tit. Que Eftate. 18 Ed. 4. 10. Dier 238. b. Cro. Eliz. 22. Cro. Car. 190, 428. Cro. Fac. Teng Tel. 


76. 1 Lev. 190. 1 Sid. 297. 2 Keb. 87, 96. Skin. 303. 2 Mod. 55. Raym. 389. 2 Salk. 562. 
Cartb. 9, 208, 432, 444. 


That Pleas ought to conclude properly, thoſe to the Writ to con- Co, Lit. 303, 
clude to the Writ, thoſe in Bar to the Action; Eſtoppels muſt rely on 
the Eſtoppel. 


But for the better Underſtanding of theſe Matters, we muſt more 
particularly conſider, 


(A) The ſeveral Parts and the Ower of Pleading. 
(B) The Declaration: And herein, 


1. The Nature thereof; and therein of adding ſeveral Counts 
in the ſame Declaration. 

2. Who may join or be joined in the ſame Declaration. 

3- What Matters may be joined in the ſame Declaration. 

4. Of the Declaration's agreeing with the Writ. 

5. Of the Sufficiency and Certainty required in the Decla- 
ration ; and therein of Matters of Inducement, and that 
which is the Giſt of the Action: And herein, 


1. Where by the Declaration it muſt appear that the Plain- 
tiff hath a Right. 

2. Where the Plaintiff muſt ſnew that he hath performed 
what was requiſite on his Part. 

3. Where general Allegations in the Declaration are ſuffi- 
cient; and therein of Miſ-recitals and Omiſſions. 

4. Where the Averments muſt be poſitive and expreſs in 
the Declaration. | 

5. Of the Certainty required in the Deſcription of the 
Thing declared for. | 

6. Of the Declaration's being good in Part and void in 
Part. | 


(C) Of Imparlance: And herein, 


1. Of the Nature thereof, and the ſeveral Kinds. 

2. What the Defendant muſt do before any Imparlance. 

3- What he is to plead aftcr the general Imparlance. 

4. What may be pleaded after the ſpecial Imparlance. 

5. In what Caſes the Courts exerciſe a diſcretionary Power 
in granting or refuſing an Imparlance. 


(D) Df making Defence ; and herein of the Difference be- 
tween full and half Dekence. 


(E) The 


\ Pleas and Pleading. 


(E) The ſeveral Kinds of Pleas : And herein, 


1, Of Pleas to the Juriſdiction; and therein, 


1. To what Courts to be pleaded, and of the Difference 
between a Plea to the Juriſdiction and a Claim of Co- 
nuſance. 

2. The Manner and Time of Pleading to the Juriſdiction. 


(F) Of Pleas in Abatement: And herein, 


1. Of Pleas in Diſability of the Perſon of the Plaintiff. 

2. Of Pleas in Diſability of the Perſon of the Defendant; 
and therein of Privilege. 1 

3. Of Miſnomer and the want of Addition. 

4. Of Abatement by reaſon of Coverture. 

5. Of Abatement by the Death of Parties. 

6. Where a Defect in the Writ ſhall abate it. 

7. Where the Writs not agreeing with the Count ſhall 
abate it. 

8. Where the Writ is abated de facto, or is only abatable. 

9. Where the Writ ſhall abate zz toto, or in Part only. 

10. In what Caſes the Defendant hath it in his Election to 
plead in Abatement or in Bar, 

11. Pendency of another Suit or Action how to be pleaded 
in Abatement. 

12. What ſhall be ſaid a Plea in Bar or in Abatement ; and 
therein of the Concluſion proper to each Plea. 

13. Pleas in Abatement how reſtrained. 

14. Of the Judgment in a Plea in Abatement, and how far 
peremptory. 

15. Foreign Plea. £ 


(G) Ok Pleas in Bar and in Chief: And herein, I 


1. Of the General Iſſue, and how formed. 

2. Immaterial and informal Iſſues, and where aided. 

3. Of ſpecial Pleas; and therein of Pleas amounting to the 
General Iſſue, and of Matters which may be plcaded or 
given in Evidence. 

4. Of ſham Pleas, and the Conſequence of falſe Pleading. 


(H) Traverſe: And herein, 


1. The Nature thereof. 

2. In what Caſes a Traverſe is permitted. 

3. In what Caſes a Traverſe is neceſſary. 

4. Whether there may be a Traverſe upon a Traverſe. 

5. To what Point the Traverſe ſhall be taken; and therein 
what - gs traverſable, and of the Manner of taking 
thereof. 
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Pleas and Pleading. 


(1) Peas in Bar, their Sufficiency and Certafnty : And 
erein, 


1. That the Plea muſt be proper to, and adapted to the 
Action. 

2. That the Plea muſt be good in Subſtance; and therein of 
Matter of Inducement, and that which is the Giſt of the 
Defence. 

3. Of general Pleading to avoid Prolixity ; and therein of af- 
firmative and negative Pleas. 

4. Of Surpluſage and Repugnancy in Pleading. 


5. That the Pleading ought to be direct and not argumen- 
tative. | 


6. Negative Pregnant. 


7. That Things muſt be pleaded according to their Opera- 
tion in Law. 


8. Of Colour in Pleading. | 
9. Of pleading Non-tenure and Diſclaiming. 
10. Pleading Hors de ſon fee. 

11. Effoppels in Pleading. 


12. Pleading with a Prafert, and demanding Oyer : And 
herein, oboe 


de fait. 


1. In what Caſes there muſt be a Profert or Monftrans 
2. Of demanding Oyer. 


13. Pleading a Recovery in a former Action. 
(K) Duplicity in Pleading: And herein, 


1. The Reaſon why Duplicity is a Fault, and the Manner 
of taking Advantage thereof. 

2. What ſhall be ſaid Duplicity in Pleading. 

3. Of pleading double by Leave of the Court. 


(L) Departure in Pleading. 
(M) Repleader. 


1. Of the Nature of a Repleader, and Manner of award- 
ing it. 

2. A Repleader in what Caſes to be awarded. 

3. Repleader at what Time to be awarded. 


(N) Demurrer, 


1. The Definition and Nature of a Demurrer. 

2. The Manner and Form of demurring; and therein of 
joining in Demurrer, and waiving thereof. 

3. What Facts are admitted by a Demurrer. 

4. How far a Judgment on a Demurrer is peremptory. 
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Pleas and Pleading. 


Doc. pl. 84. 


Co. Lit. 17. 4. 
Plocv. 84. 
Vide the next 
Title. 


enabled to give Judgment for him in Caſe a Verdict ſhould be found 


5. Of the Difference between a general and ſpecial De- 
murrer, | 

6. What Things are good on a general Demurrer, that 
would be otherwiſe on a ſpecial one. 

7. Demurrer to Evidence. 


(O) Plea at what Time to be put in, and the Ceremony 
requiſite therein. 2 | 

(p) Continuance and Diſcontinuance in Pleading. 

(O Pleas Puis darrein continuance, 


— 


(A) Ok the ſeveral Parts, and the O2der. of 
Pleading. 


H E firſt Thing in Pleading is the Plaintiff's Count or Declara- 
tion, in which he ſets forth the Cauſes of his Complaint particu- 
larly, and thereby explains his Writ; and this he muſt do in ſuch a 
Manner, as to make it appear to the Court there is ſufficient Founda- 
tion for his bringing the Action; and all Eſſentials, or whatever is of 
the Subſtance of the Action, muſt be alledged, that the Court may be 
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in his Favour. | 
Ihe next Thing is the Defendant's Plea or Bar: Pleas are variouſly 
diſtinguiſhed ; the more general Diviſion of them is that of being Di- 


- Jatory or Peremptory ; or they are, 1/7, Pleas in Abatement; 24ly, 


Vide under 
the Diviſion 
Departuye in 
Pleading. 


at Common Law can't be made good in the Replication by an Act of 


Paſch. 22 
Car. 2. in : 


Richards v. 
Hodges. 


Such as ſuſpend the Action; or, 34h), Such as bar the Plaintiff for 
ever. And as the Plaintiff's Declaration muſt ſet forth all Eſſentials 
neceſſary to maintain it; ſo the Defendant's Bar muſt be ſubſtantially 1 
good and certain, with an Avoidance of the Plaintiff's Demands, which 4 
the Plaintiff may traverſe, and thereon go to Iſſue. 

The Replication is the Plaintiff's Anſwer to the Defendant's Plea, 
which fortifies and ſupports his Declaration; the Rejoinder is the De- 
fendant's Anſwer thereto; ſo of Surrejoinders, Rebutters, Surrebut- 
ters, Ec. in which the material Thing is, that they purſue what hath 
been at firſt alledged and inſiſted upon, otherwiſe it will be a Depar- 
ture in Pleading; as if a Matter be pleaded at Common Law, this 
can't be maintained by a Cuſtom ; as in Covenant on an Indenture of 
Apprenticeſhip to ſerve ſeven Years, the Breach aſſigned was, that he 
did not ſerve, c. the Defendant pleaded Infancy ; the Plaintiff re- 
plied the Cuſtom of London, and adjudged a Departure. So an Action 
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Parliament; but if one pleads a Statute, and the other ſays it is repeal- 
ed, he may reply that it is revived by another, for this fortifies the 

firſt Matter. | | 5 
In Debt upon a Bond, conditioned to ſave a Pariſh harmleſs concern- 
ing a Baſtard Child which the Obligor was forced to father, he pleads 
Non damnificatus ;- they reply, that the Child was ready to ſtarve, 
and that therefore they put it out to nurſe, which coſt them 47. De- 
fendant rejoins, that he was ready to pay the Money and fave the 
Pariſh harmleſs; upon this they demurred, and had Judgment, be- 
cauſe the Rejoinder is a Departure'; for the Defendant ought to have 
I raken 


tually damnified, the Defendanr's being ready to pay the Money will 


— 


„ 


Pleas and Pleading. | 


taken Ifſue on the Child's being ready to ſtarve, for if the Plaintiffs 
had once Cauſe of Expence about the Child, and were thereupon ac- 


not ſave the Condition of the Bond. 


When the Plaintiff replies, ſurrejoins, Oc. and it thereby appears, $ c«. (33. &, 
that he has no Cauſe of Action, he ſhall never have Judgment, tho” 


the Bar or Rejoinder be inſufficient, nor can any Admittance of the 


adverſe Party make it good, for the Court ought to judge on the whole 
Record; as in Debt on a Bond for Performance of Covenants, the De- 


fendant pleads Performance generally, where ſome of the Covenants 


are in the Negative, whereby his Plea is inſufficient ; if the Plaintiff 
reply, and ſhew a Breach, which of his own ſhewing is no Breach, 
Judgment ſhall be given againſt him; for on the whole Record it ap- 
pears he has no Cauſe of Action, 

But if the Bar be inſufficient in Subſtance, or amounts to a Con- g co. 133. 6. 
feſſion of the Point of the Action, and the Plaintiff in his Replication 9 Co. 110. 


ſhews no Matter againſt himſelf but Matter explanatory, or perhaps Hb. 14, 199. 


not material, the Declaration being good the Plaintiff ſhall have Judg- ! Lev. 31. 


ment for the Inſufficiency of the Bar, without any Regard to the Re- er, 


plication; as if the Defendant plead a Grant by Letters Patent in Bar 
which are not ſufficient, yet the Plaintiff in his Replication ſhews an- 


other Clauſe in the ſaid Letters Patent, which is not material, the De- 


fendant demurs, the Plaintiff ſhall have Judgment. 

If the Plaintiff make a Title in his Replication, but does not plead 
as he ought, eſpecially in Point of Trial, the Rejoinder admitting 
this, and tendring Iſſue upon another Matter, makes it good. 

The Order of Pleading is, 1. To the Juriſdiction of the Court. 2. To 
the Perſon of the Plaintiff, and next of the Defendant. 3. To the 
Count or Declaration. 4. To the Writ. 5. To the Action of the 
Writ. 6. To the Action it ſelf in Bar thereof. 


This has been ſettled as the moſt natural Order of pleading, be- c, Li ;o; 


1 Lev. 195, 


cauſe by this Order each ſubſequent Plea admits the former; as where Hob. 71, 72. 


the Defendant pleads to the Perſon of the Plaintiff, he admits the Ju- Lasch 178. 

riſdiction of the Court; for it would be nugatory to plead any Thing; Mod. 146. 
in that Court that has no Juriſdiction in the Caſe; when he pleads to 
the Count he allows that the Plaintiff is able to come into that Court 
to implead him, and that he may there be properly impleaded ; bur 


in pleading to the Count he does not admit the Writ to be good, yet 


if the Count be vicious, the Writ is conſequently deſtroyed ; for tho? 
the Writ in it ſelf may be good, yet it is ill purſued ; but in pleading to 
the Writ he admits the Form of the Count to be ſufficient in Form, if 
the Writ be good; ſince it is not to any Purpoſe to object to the Form 


of ſuch Writ, if the Form of the Count be thereupon inſufficient ; 


but if the Count be in Subſtance variant, the Defendant may ſhew it 
at any Time in Arreſt of Judgment ; becauſe the Court has no Autho- 
rity to proceed in a Matter of Subſtance different from the original 
Writ. 

If a Man pleads to the Action of the Writ, he allows both the 
Form of the Count and of the Writ; for he admits, that if the 
Form of the Writ and Count were adapted to the Plaintiff's Caſe, 
that ſuch Form is good and ſufficient ; ſince to object to the Action not 
agreeing with the Plaintiff's Caſe does admit, thar if it be ruled by the 
Court that it does, that the Plaintiff has before the Court a Count in 
Form ſufficient. 

If the Defendant pleads in Bar to the Action, he admits the Form 
of the Writ and Count, for he anſwers to the Right in Demand, 
and puts that Right in Iſſue, and thereby admits, that there is a ſuſh- 
cient Form to put it in Iſſue; and therefore though a Man pleads Non 


aſſnmpſit 
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aſſumpſit modo Es forma, yet the Modo & forma does not traverſe the 
Form of the Writ or Count, but the Subſtance of the Promiſe; 
which is the true Reaſon why another Promiſe may be given in Evi- 
dence different in Time and Place from that mentioned in the Decla- 
ration, though not different in Subſtance. | 


(B) The Declaration: And herein, 


1. The Nature thereof; and therein ok adding ſeveral Counts 
in the fame Declaration. 


Phers $4. T HE (a) Declaration is an Explanation of the Plaintiff's Writ, in 
1 Lil. Reg. which he expreſſes at large his Complaint, ſetting forth the Na- 
414 ture and Quality of his Caſe more fully than in the Writ; and as it is 
(a) In En. the Foundation of his Suit, the Law requires that it contain Certainty 
tel Be. and (5) Truth, that the Defendant may be able to make a proper An- 


claration, {wer thereto, and the Court be enabled to give a right Judgment 
Count from thereon. | 

the French, 

and Narratio in Latin. Co. Lit. 17, a. 303. Tect. vl. 83.— and is the ſame with what the Civi- 
lians call a Libel. Co. Lit. 17. 4. (b) Muſt eſtabliſh a Title in the Plaintiff, as well as 
deſtroy the Defendant's; for the Rule is, Melior eſt conditio poſſidentis. Vaugh. 58, 60. 


The Plaintiff having ſet forth the Cauſes of Complaint, particularly 
the Concluſion of his Declaration is, Et inde producit Sectam, which 
was proferring to the Court the Teſtimony of the Witneſſes or Fol- 

(c) And from lowers; for according to Heta the (e) ancient Law was Sed nullus Li- 


this it hath ber Homo ponatur ad Legem nec ad Furamentum per Simplicem Loquelam 
been ſaid, ſine Teſtibus fidelibus ad huc dudis, c. 


the Pradtice 


of annexing Affidavits to Bills in Chancery hath been introduced. — But this Method in Declara- 
tions is now diſuſed, Doct. pl. 83. | 


1 Lil. Reg. An Audita Querela and a Scire Facias are in the Nature of a Decla- 
411. 


of ration, for they do ſet forth at large the Cauſe of the Plaintiff's Action 


as a Declaration doth. 


Dock. fl. 85. The Giſt, and every Thing that is of the Eſſence of the Plaintiff's 
Action, muſt be fer forth in the Declaration; and herein we may lay 
it down as a general Rule, that that ſeems properly to be the Eſſence 
of the Action withour which the Court could have no ſufficient 
Grounds to give Judgment; and this is to be determined in every Ac- 
tion according to its Nature, 

„ pur Mi. If the Declaration be nor a ſufficient Foundation to give Judgment, 

8 „this may be moved in (4) Arreſt of Judgment after Verdict, becaufe 

the Declara- Judgment cannot be given when it appears, that, though the Fact be 


tion cannot found for the Plaintiff, yet he has not ſufficient Cauſe of Action. 
be raken Ad- | | 


vantage of in a Plea in Abatement, but the Defendant muſt demur to it. 
the Declaration varies from the Writ the Defendant may pl 
bared his own Right by proſecuting it in a different M 
1 Fon. 304. | 


1 Salk. 212.— Zut if 
ead it in Abatement ; for he has a- 


anner. Cro. Elis. 722. Cro Fac. 654. 


Dot pl. 84 The Declaration may be General or Special; as in Debt upon an 


Obligation the Plaintiff may declare on the Penalty generally, or may 
ſet forth the Condition at his Election. 


Flip. 68. If there are three in Execution jointly at the Suit of A and all 
eſcape, in Debt for the Eſcape, the Plaintiff may declare for the Eſcape- 
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of all, and ir will not be double, though the Eſcape of any one of (4) If one 


them will be (a) ſufficient to intitle him to the Action. declares for 


i ON : an Eſcape in 
a Cauſe of Action to 40. and proves 30s. this is ſufficient ; per Hale. But in the Book there is a 


Quære de hoc, being ſpecial. 2 Lev. 85. 


If in an Indebitatus Aſſumpſit the Plaintiff declares for 100 /. received Raym. 449. 
to the Plaintiff's Uſe, and alſo upon an Inſimul Compntaſſet for ano. Helden v. 
ther 1001. the ſame Day, and the Defendant pleads that the ſaid ſe- 115-6 
veral Sums of 1001. are for one and the fame Cauſe of Action, and 
likewiſe that the Sum demanded is ſatisfied ; this on Demurrer will be 
good ; for though it is frequent to lay a Declaration for a Debt ſeveral 
Ways in an Aſſumgſit, and it is not a good Plea to ſay that the ſeveral 
Sums are but only for the Sum firſt mentioned, and ſo go on no fur- 
ther; yet when the Defendant pleads over, that the very Sum demand- 
ed is ſatisfied, it is a good Plea; and if the two ſeveral hundred Pounds 
were two diſtinct Sums, the Plaintiff might have replied ſo, and taken 
Iſſue thereupon. 

In an Action for Money won at Play there were two Counts, one 6 Mod. 128. 
ſetting forth a ſpecial Agreement to play at ſuch a Game, and mutual Smith v. Ae. 
Promiſes of Payment, which was right; the other was, that in Conſi- *9J»4ged. 
deration that the Plaintiff ſuch a Sum had won of the Defendant at 
Play, he promiſed to pay it, which was adjudged ill, in that an Inde- 
bitatus will not lie for Money won at Play; it was likewiſe held, that | 
any Thing in the firſt Count which was right could not (Y) help any 6% That a 
Defect in the ſecond ; for though they both were put in one Declara- judgment 
tion, yet they were as diſtinct as if they had been in two ſeveral cannot be re- 


. verſed as to 
Actions. one Count, 


and aſſirmed as to another. 1 Salk. 24. & vide Fureſl. 148. 


The Plaintiff declared, that whereas the Defendant 6 Maii 1695, 1 Salk. 213. 
for 120 Weeks Diet then paſt, had promiſed to pay him 7 s. per Week, VNeſt v. Troles. 
and that the Plaintiff poſtea, 6 Maii 1695. having found the Defen- 
dant Diet 120 Weeks then paſt, the Defendant promiſed to pay the 
Worth, and that it was worth 7s. per Week; upon Non Aſſumpſit, and 
Verdict pro Qyerente, it was moved in Arreſt of Judgment, that the 
Weeks in the Quantum meruit are not ſaid to be aliæ than thoſe laid 
in the ſpecial Promiſe, ſo that the Defendant. is twice charged with 
the ſame Thing; ſed non allocatur ; for they do not appear neceſſa- 
rily to be the ſame, and without Neceſſity the Court will not intend 
them ſo. | 

The Plaintiff after Plea pleaded, or after the End of the ſecond 1 Lil. Reg. 
Term, ſhall not add a new Count to his Declaration (as an [ndebitatus 408. 
Aſſumpſit, or the like) under Pretence of amending his Declaration. 


2. Who may join 02 be joined in the ſame Declaration. 


Regularly, where two or more are jointly intitled, or have a joint Die- 370. 
Intereſt, they may join in the ſame Action or Declaration; as if two 5 59. 
are joint Owners of a Sum of Money, and travelling together they are 2 Leon. 1. 
robbed on the Highway, they may join in an Action againſt the Hun- 
dred, otherwiſe if the Sums are ſeveral and ſeveral Properties. | 

So if a Man holds ſeveral Lands of ſeveral Lords by Heriot Cuſtom, Dier 351. 
and to defraud them of their Heriots makes a fraudulent Gift of all ? 23. 
his Beaſts heriotable, all the Lords may join in one Action upon 9% are ue: 
the-13 Els. | 

If A. deliver Goods to B. to deliver over to C. and B. does not de- 1 Bulf. 68. 
liver them over. accordingly, but converts them to his own Uſe, ei- Hard. 321. 
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ther A. or C may have an Action againſt B. but both ſhall not have 
an Action; but he that firſt begins his Action ſhall go on with the 
ſame, and by the latter Book they cannot both join. 
Stile156 203, If the ſeveral Cattle of A. and B. are diſtrained, and C. in Conſide- 
+ Rel. 4br. 31. ration of 107. to him paid by A. and B. aſſumes and promiſes to them 
adjudged by to procure the Cattle to be re- delivered to them, if they are not re- 
e delivered accordingly one joint Action lies; for the Conſideration is 
who ſaid, intire, and cannot be divided; and it is doubtful whether one of them 


they are ſe- could bring the Action alone. 
veral Pro- 


miſes, viz. to deliver to each ſeverally their own Cattle, and ſo there muſt be two ſeveral Actions. 


3 Lev. 362. If within the Pariſh of A. there is a Cuſtom for the Pariſhioners 

Ward v. yearly to elect two Perſons to be Church-wardens there, and accord- 

Brampſton. ing to the ſaid Cuſtom B. and C. are elected, but the Surrogate of the 
Biſhop refuſes to admit and ſwear them into the ſaid Office, upon 
which they bring a Mandamns, and he falſely returns a Cuſtom for the 
Vicar to chuſe one Church-warden, and that therefore he cannot ad- 
mit both the ſaid Parties, but is ready to admit one of them, they may 
join in Action for this falſe Return; for the Mandamus and the whole 
Proſecution and Charge thereof was joint; and this is no Office of Pro- 
fit, nor Action brought for that, but for the unjuſt Return. 

3 Lev. 363. If the Regiſter of the Biſhop refuſes to regiſter a Licence of a 
Chapel for a Conventicle, according to 1 77. & M. and upon a Manda- 


(a) Upon a 74s to do it makes a falſe Return, (a) all the Inhabitants may join in 
joint Grie- one Action againſt him. | 

vance all 

Parties may join in a Writ ; upon the Statute of Beau-pleader the whole Hundred or County ma 


join. F N. B 270. So one Writ de eſſend' quiet de toloneo, or one Monſtraverunt, lies for all | 
the Tenants in Antient Demeſne. F. N. B. 15. Bro. Foinder in Action, $1. 


Fitz, Foinder But if one Man calls two other Men Thieves, and ſhews in certain 
in Action. 17. of what, Ec. they ſhall not join in one Action againſt him, for the 
— rn Wrong done to one is no Wrong to the other; ſo in falſe Impriſon- 
Cro. Car. 512, ment, Aſſault and Battery; for the Battery done to one cannot be the 
ſame as that done to another. 
1 Sid. 438. If a Man hath Cauſe of Action againſt two, he may in (Y) ſome 
(b) Where Caſes ſue them jointly, or ſeparately, at his Election; as if A. takes 
two were the Goods of C. and B. takes them from A. C. ſhall have his Action 


made Defen- againſt A. or B. at his Election, becauſe both damnified C. in their 
dants in the taking. | 


Declaration, 


the one, that he might make no Defence; and ſo the Plaintiff intitled to Coſts, though Nonſuic 
or a Verdict againſt him as to the other. Comb. 364. 


Latch 262. Tf two Men procure another to be indicted falſely for a common 
Barrator, he may have an Action upon the Caſe againſt them both ; 
though in Striftneſs the Procurement of one is not the Procurement 
of the other; ſo in Maintenance and Treſpaſs, and yet the Mainte- 
money or 'Treſpaſs of one is not the Maintenance or Treſpaſs of the 

| other. 

Stile 153+ But a Man cannot declare againſt one Defendant for an Aſſault and 

Battery, and againſt the other for taking away his Goods; becauſe 
the Treſpaſſes are of ſeveral Natures, and againſt ſeveral Perſons. 


Palm. 313- So one Action will not lie againſt ſeveral Men for ſpeaking the ſame 
9 Words; for the Words of the one are not the Words of the other, 


and can no more produce a joint Action than their Words and Tongues 
can be ſaid to be one. 


3. What 


C SY Ig 
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3. What Matters may be jofned in the ſame Declaration. 


Here we may obſerve, that perſonal Actions are ſuch as ariſe ex Nd, Title 
contradiu, ſuch as Debt and Detinue; or ſuch as ariſe ex delifo, as 4t#ions. 
Treſpaſſes founded on Force, which are Treſpaſſes V; & armis; or 
upon a particular Fraud, which are Actions on the Caſe ; which Di- 
viſion hath given the Rule of what (a) may be contained in the ſame (% That 


Declaration. where ſeve- 


rul Ad ions 
are brought for ſeveral Things of the ſame Nature, the Court may compel the Joining of them 
in one. Comb. 244. 


For in Debt the old Proceſs was Summons, Attachment, and Di- Res. 95, 139. 
ſtreſs; and on taking out the Original a Fine was paid to the King, ent. 366. 
which was in Proportion of the Sum demanded ; but in Treſpaſs the 
Proceſs was a Capias, becauſe the Man that had committed a Tort 
might be ſuppoſed to fly from Juſtice; and in this Action the Court 
ſet a Fine on him in Proportion to his Offence, and levied it by a 
Capiatur ; and therefore the true Reaſon why Actions may or may not 
be joined ariſes from the Difference of the Proceſs, and the Fines paid 
on taking out the Original, and not on the Difference of the Defen- 
dant's Pleas ; for if that were the Reaſon, Debt upon an Obligation, to 
which the Plea is Non eft faFum, and on a Mutuatus, Nil debet, could 
not be joined. | 

Hence it hath been adjudged, that Debt on an Obligation and on a Bro. Foinder 
Mutuatus may be joined, becauſe the Writ is general; and the Declara- in 4#ion, 97: 
tion upon both will be warranted by the Authority given by the ge- vp de 
neral Words of the Writ; ſo Debt and Detinue may be joined in the 1 x4. 145. 
ſame Writ, becauſe there are Writs in the Regiſter in which they are 1 Vert. 366. 
both comprized in the ſame Writ; ſo Debt upon a Leaſe and for Ka. Ent. 1 go, 
Cloaths may be joined, but Debt and Account cannot be joined. OW 

So ſeveral Wrongs or Treſpaſſes may be joined, becauſe they may 8 Co. $7. 
be comprized in the ſame Writ; and ſo may ſeveral Actions on the Jb. 217. 
Caſe, where the Caſe is of the ſame Kind; as an Action for a Fraud 57% —4 
on the Delivery of Goods, and on the Warranty of the ſame Goods, 
being both on the Contract; ſo againſt a common Carrier, on the 
Cuſtom of the Realm, and Trover, may be joined, becauſe both on the 
Tort, it being a Violation of the Cuſtom not to deliver the Charge. 

But Actions founded upon a Tort and upon a Contract cannot be | 
joined; as Aſſumpſit and Trover againſt a Carrier; for though theſe 4 ry 4 
come under the general Head of Actions on the Caſe, yet are they 1 xc. 59. 


more diſtinct Caſes than Debt and Account, which cannot be joined. 2 66. 
arth, 189. 
1 Salk. 10. 5 Med. 90. 3 Mod. 322. 


If Trover and Aſſumpſit are joined in one Action, and upon Not 3 Lev. 99. 
guilty the Jury, qu0ad the Trover, find for the Defendant, and _y the — At 
Aſſumpſit for the Plaintiff, yet he ſhall not have Judgment; for theſe 
cannot be joined in the fame Action, and the Severance by the Jury 
will not help it, the Declaration being naught ar firſt. | 

In an Action upon the Caſe, the Plaintiff declares, that whereas ac- 
commodaſſet to the Defendant a Gelding ad equitandum ab L. uſque E. Cap R 
ibidem ſalvo deliberand. to the Plaintiff; the Defendant intending to de- j,,, But in 
ceive the Plaintiff, rid upon the ſaid Gelding from L. to E. and E. this Caſe the 


unto L. again, and by that riding ſo much abuſed the faid Horſe, that Plaintiff had 
he Judgment, 
eing after 
a Verdict; but ſaid by Hobart, the Defendant might have demurred for the Doubleneſs of the 
Declaration. | 
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he became of little Value; and though the Plaintiff at E. demanded a 
Re-delivery of the ſaid Gelding, yet the Defendant refuſed, and yet 
doth refuſe to deliver him, and hath converted the ſaid Gelding to 
his own Uſe; this Declaration is not good, becauſe it contains diſtinet 
Matters ; for Part is founded upon the Contract, and Part upon the 
Tort, which are ſeveral Cauſes of Action. 1 : 

Heb. 249. An Eje&ment and Aſſault and Battery were joined, and Not guilty 

1 Bw 23 j. Pleaded, and a Verdict and intire Damages given for the Plaintiff , 


But Winch and this ſeems to have been aided after Verdict. 
doubrin 
hereof, hb Damages being found ſeverally, the Plaintiff releaſed thoſe for the Battery, and had 


Judgment for the Ejectment. 


Allen 9. © Tt hath been held, that an Action will lie for entring the Houſe of 
vide Stile 43, the Plaintiff, breaking his Cheſts and carrying away his Goods, and 
a beating his Servant, per quod ſervitium amiſit; for a general Action of 
Treſpaſs and a ſpecial Action upon the Caſe may be joined in one Action. 

Carth. 113. In Treſpaſs quare vi & armis the Defendants entered his Cloſe, con- 
Drake v. Cop- taining 100 Acres, Sc. (in which a Fair Time out of Mind had been 
acjudged. kept on Michaelmas Day) & adtunc & ibidem fregerunt & divulſer' di- 
vers Booths, Ec. ibidem ered?” by the Plaintiff tor expoſing Wares and 
Merchandizes to Sale there brought by Perſons thither reſorting, nec 


non eo quod (theſe Defendants) adtunc & ibidem impediverunt & diſtur- 


baverunt the Plaintiff in erecting other new Booths, Cc. for the Sale 
of Merchandize; by Reaſon whereof the Plaintiff loſt all the Profits of 
Piccage and Stallage. Upon not guilty pleaded the Plaintiff had a Ver- 
dict, and on Motion in Arreſt of Judgment it was objected to the De- 
claration, that the latter Part thereof, viz. the Diſturbance in building 

new Booths, ſounds altogether in Caſe and not in Treſpaſs, and there- 
fore incompatible with the firſt Part of the Declaration, which is Treſ- 
paſs vi & armis, and that theſe ſeveral Matters require ſeveral Judg- 

ments; the firſt a Capiatur, but the laſt a Miſericordia only, and there- 
fore could not be joined in one Declaration. Sed per Cur. 'The Di- 
ſturbance, Sc. is laid only in Conſequence of the firſt 'Treſpaſs, E?c. 
and it is of the ſame Effect as a Per quod in a Declaration, which is 
often uſed in Actions of Treſpaſs vi & armis, to let in the conſequen- 
tial Damages, Oc. and one Plea goes to the Whole; for if the Defen- 
dant had pleaded a Licenſe from the Plaintiff to enter the Cloſe, that 
would have been a good Juſtification of the Treſpaſs. 


3. Of the Occlaration's agreeing with the Mrit. 


De. pl. 84, The Count or Declaration is an Expoſition of the Plaintiff's Writ, 
x Lill. Reg. and muſt regularly agree therewith; and herein the general Rule is, 
* that every Thing that comes within the Compaſs of the Writ may be 
comprehended within the Declaration, but the Declaration cannot be 
extended beyond the Writ; for original Writs, iſſuing out of Chancery, 

are the Grounds and Foundations of the Proceedings of the Courts in- 


to which they are returnable; and ſuch Proceedings muſt be conform- 


able to the Authority given them; whatever therefore may be compri- 

zed in the Writ, however multifarious, may be comprized in one De- 

claration; but whatever cannot be contained in one Writ, cannot be 
comprehended in the Declaration. 

Deck. 5. 83. The Writ may be general, according to Law, but the Declaration 
ſpecial; as where a Statute gives an Action, but does not preſcribe 
any Form of the Writ, the Writ framed by the Common Law will 
ſerve, and the ſpecial Matter may be ſet forth in the Declaration, 

2 So 


"v3 
9PM 
E + 
, 8 
% 2 
2 
8 
2 
i 
I 
| 1 
wh 2 
Wo 
2 
2 
„ 
© 
+ 
2g 
1 
% & 
7 
* 
Ny 
ON 
5 
I 
» 


- PR * 3 Tk to 24 1 
« a a 42 1 IS". IE 8 0 $3 8 r LE 1 2 — * _ : 2 
" F 5 at 5 1 1 FT . 1 3 * N * > Jon TS 4 * T * x a y 2 
r 3 1 of WES OE ON OO: CC 57 | * : 
Ka tg pen Qgę.⸗az rn ed art; "x Ee nnd ae HIS —— yy —— - 


* 4 1 1 - 1 1 Nee 8 1 d W © A 
r / edn es ES eee dint boos oe ES OC nn ITY 
F . r RES 


+ 8 


* — — — 
„ 


Pleas and Pleading. 13 


* LY I. 332 2 2 * 1 hs &. Ls 


* 


So if Lands are given to a Woman quamdit ſola fuerit, or to a Man Deck. pl. $5. 
guamdiu ſe bene geſſerit, in Waſte, the Writ ſhall be general g, tenet 
pro termino Vite, and the Count ſpecial. 

If a Man bring an Original in Treſpaſs againſt one, and declares Comb. 260. 
againſt him with a ſi mul cum, he abates his own Writ ; but the Deten- per Holt C. . 
dant cannot take Advantage of it without demanding Oyer ; if the 
Writ be againſt two, the Plaintiff may declare againſt one of them with 
a ſimul cum. | | | 

If Lands be demiſed for Term of Half a Year or a Quarter of a C -@ ;. 
Year, Cc. and the Leſſee commit Waſte, the Leſſor ſhall have a Writ co. Li. 54 b. 
of Waſte againſt him, and the Writ ſhall ſay, quod tenet ad Terminunt 
annorum, but the Declaration muſt be ſpecial, according to the Caſe. 

So if a Clerk that is donative be diſturbed in a Qnare Impedit by the Lit. 344.4. 
Patron, for this Diſturbance to his Church donative the Writ ſhall ſay, 
quod per mittat eum Præſentare ad Ecclefiam, c. and the Declaration 
ſhall be ſpecial. | | | 3 

Where the (a) Title Is of one Sort of Action, there the Declaration ite ©. and 
can never change it to another; but it may make a fatal Variance be- x. 210. 


-tween the Writ and the Declaration. (a) If a De- 


; | elaration be- 
gins Queritur in placito tranſereſſon is pro eo quod, &c. yet may it be a Declaration in Caſe, notwith- 
itanding the Recital of the Bil! be n placito tranſgreſſionis, for that will ſerve indifferently for Treſ- 


paſs or Caſe. Cro. Car. 325. Tyffin v Wing field. — But for this vide Hob. 180. Allen 84. Cro. Cas. 
254. 2 Rol. Rep. 49. 1 Vent. 19. | | 


5. Df the Sufficiency and Certainty required fn the Declara- 
tion; and therein of Zatters of Jnducement, and (at 
which is the Giſt of the Acion: And herein, 


1. Uhere by the Declaration it muſt appear that the Plaintiff 
hath a Right. 


It is a general Rule in Pleading, that the Declaration muſt ſhew a Hb. 199 
Title in the Plantiff; and that it is regularly true, that if the (0) 1 
Plaintiff will himſelf diſcover to the Court any Thing, whereby it may Cen 


'h ſuch 
appear that he had no Cauſe of Action (c) when he commenced it, 1 


his Writ ſhall abate. | . cloſed by the 
| | | Defendant. 
Cro. Eliz. 111. 2 Leon. 20. 1 Leon. 87. (c) Where the Teſte of the Original was before the 


Day of Payment in the Condition of the Bond, upon which Action was brought; and this, tho" 
after Verdict, was adjudged Error. Cro. Fliz. 325. Meor 598. Buckley v. Williamſon, & vide Cro. 
Eliz. 565. — 80 in Caſe for ſcandalous Words, the Day was alledged before the Words ſpoken, 
1 Rol. Abr. 792. — So in Aſum!'ſit, where it appeared by the Decle.ation, that Action was brought 
before Cauſe. Cro. Fac. 574 3.— In Eje&tmenr, if by the Declaration it appears, that the Defen- 
dan: was ejected after the Leaſe made, it is ſufficient, tho* no certain Day is alledged in which he 
was ejeQed, for the Day is not material, being before the Action brought Cro. Fac. 31 1.-— In Eject- 
ment tlie Plaintiff declared, upon a Leaſe made 12 Ju habend' 4 dicto duodecimo die Fun', virtute cujus hd 
entered, and that poſtea, ſcilicet eod" 120 die Fun the Defendant ejeded him; and becauſe the Plain- 
tiff by his own ſhewing entered as a Diſſeiſor, and the Defendant ejedted him before he had Title, 


after a Verdi& and judgment for the Plaintiff in reland, upon a Writ of Error here it was re— 


verſed. 3 Mod. 195. Evans v. Croker, & vide Comb. $3. Like Point, — Where the Declaration ba- 
ing of the Term generally ſhall refer to the firft Day. 6 Mod. 2$7. — Thar ſome Day muſt be 
alledged before the Action brought. 5 Mod. 287, And note; if the Cauſe of Action ariſes on ſome 
Day within the Term of which the Declaration is delivered, the Declaration muſt be of ſons 
Day in the Term after the Cauſe of AQion accrued, 


Hence it hath been adjudged on the Statute of Hue and Cry, that 2 Saund 379, 
it is not ſufficient for the Plaintiff to declare that the Goods were in 38. 
his Cuſtody, but he muſt alledge that they belonged to him; but that 
in the Caſe of a Carrier, he may maintain an Action againſt the Hun- 
dred, ſetting forth the Cuſtom by which he is chargeable. | 
Vol. IV. E So 
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So in an Action upon the Caſe, the Plaintiff cannot declare, quod 
But for this cum the Defendant was indebted to him ſuch a Sum, the Defendant 
wide Hob. 5, in Conſideration thereof ſuper ſe aſſumpſit to pay, Er. without ſhewing 


Gedb. 186. the Cauſe of the Debt. 

Cro. Fac. 207. f a | | f 

213, 642. Hob. 18. Moor 8 54. pl. 1167. Hetl. 106. 1 Rol. Rep. 391. 1 Bulſt. 67. 3 Bulſt. 20. Cro. Fac. 
397. Hard. 132. But 171, per Croke and Chamberlain, there is a Diverſity where the Promile is to pay 
at a Day to come, and where not; for a Promiſe to pay at a Day to come implies a Forbearance 
in the mean Time; and vide 1 Rol. Rep. 396. And that ſuch a Declaration is not made good by 
Verdict. Cro. Car. 6, 31. 1 Sid. 182. 1 Brownl. 14. $5 Fenk. 295. —— Where the Plain“ 
tiff declared, that the Defendant was indebted to the Teſtator of the Plaintiff in 20 J. quas illi 
ſolviſſe delmit ſecundum agreamentu m inter eos habit”; and the Judgment was ſtayed after Verdict, for 
that the Agreement might be by Deed. 2 Lev. 162. 


16. 18 But if in an Aſimpſit the Plaintiff declares, that whereas the Defen- 
Woolaſton v. dant was indebted to him in 301. the Defendant, in Conſideration that 
Webb, ad- the Plaintiff had given Day to the Defendant until, Ec. did aſſume 


98 and promiſe to pay, Oc. this is a good Declaration, without ſhew- 
8 ing for what the Defendant was indebted, for the Debt is not in Que- 
Point Co, ſtion; and though it be true, there muſt be a Debt to make this a 


Fac. 391, good Conſideration, yet that is allowed in the Promiſe being actual. 
48. 593. 
Moo 853. pi. 116. 3 Bulſt. 206, 207. 1 Rol. Rep. 379, 380. Godb. 13. Hob. 216. 1 Rol. Abr. 19. 


Moor 8 54 So if in an Aſumpſit the Plaintiff declares, that whereas the Defen- 
p! 1168. dant had received 24 J. of ſeveral Perſons, to the Uſe of the Plaintiff, 
in Conſideration thereof the Defendant did aſſume and promiſe to pay, 
Sc. This is a good Declaration, without ſnewing of what Perſons in 
particular he received the Money, becauſe the Conſideration is ex- 
ecuted, and not traverſable. 
Allen 5. & If in an Aſumpſet the Plaintiff declares, that the Defendant, in Con- 
vide March ſideration of, c. inter alia did aſſume to pay, Sc. This has been 
85 held no good Declaration; becauſe he ought to ſet forth the whole 
Promiſe, which is intire. | 
Cro. Car. 116. But in an Aſſumpſit the Plaintiff declares, quod cum there were ſeve- 
Hetl. 106, ral Reckonings and Accounts between the Plaintiff and Defendant, 
Popb * and and at ſuch a Day, Oc. inſimul computaverunt for all Debts, Reckon- 
Tan = ings and Demands; and the Defendant upon the ſaid Account was 
Palm. 442. found to be in Arrear the Sum of 2014. in Conſideration whereof the 


Telv. Jo. Defendant promiſed to pay, Oc. This is a good Declaration, without 


1 Rol. Rep. 


356. 8 ſhewing it was pro mercimoniis, or otherwiſe, wherefore he ſhould 


have an Account ; for an Account may be for divers Cauſes and ſeve- 
ral Matters, and Things may be included and comprized therein, 
which in pede computi are reduced to a Sum certain; and thereupon 
being indebted to the Plaintiff, it is ſufficient to ground an Action. 


: & 7 153: In Aſſumpſit the Plaintiff declared, that the Defendant was indebted 
AE V. 


ſack Fin 204. pro Premio upon a Policy of Inſurance upon ſuch a Ship, and 


the Defendant demurred ſpecially, becauſe he did not ſhew the Conſi- 

deration certainly what the preminm was, or how it became due; ſed 

uon allocatur ; for this is as good as an Indebitatus pro quodam ſalario, 
| which has been adjudged good. 
Caen 376. In Aſumpſit the Plaintiff declared pro opere & labore generally, with- 
adjudged. 4 
1Vent.q4.S.P. Out ſetting forth what Sort or Manner of Work or Labour it was; 
1 Sid. 425- and though it was objected, that it ſhould be ſet forth particularly, ſo 
S. P. that it may appear to the Court to be lawful Work; yet the Court 
2 Feb. 352. held it well enough; and that the only Reaſon why the Plaintiff is 
14.8. 8. P. Obliged to ſhew wherein the Defendant is indebted is, that it may 


(a) For Da- appear to the Court that it is not a Debt on (a) Record or Specialty, 
mages reco- 33 | but 
vered in an 8 | 


Aſſumpſit will be no Bar to an Action of Debt grounded on a Record or Specialty. Cre, Car. 6. 
1 Leon, 155» Croc Eliz. 242, | 
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Contract is the Ground of the Action. 
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but only upon ſimple Contract; and any general Words by which that 


may be made to appear are ſufficient. 


If the Bailiff of a Liberty declares, that the Franchiſe and Liberty 1 $how. 17. 
of returning and executing all Writs, Bills and Receipts out of the Cary v. Bar- 


King's Courts belongs to him; and that the Defendant, without his %. 


Licenſe, and againſt his Conſent, executed a Fieri Facias within the 

ſaid Liberty: This is a good Declaration, without ſetting forth any 

Title, or that he enjoyed the ſaid Liberty by Grant or Preſcription ; 

adjudged upon Demurrer to ſuch a Declaration; for the Court held, 

that if the Defendant had taken Iſſue, it would have been incumbent 

on the Plaintiff to prove a Title. 

So in an Action for ſtopping an uſual and convenient Way to his 2 For. 157. 

the Plaintiff's Lands, the Declaration was held good without ſhewing wt eaſes 


. arth. 85. 
a Title. S. C. cited. 


So in an Action on the Caſe for diverting a Water- Courſe, the car. 94 
Plaintiff declared, that the Defendant malitioſe, &c. infregit a certain 1 Show. 64. 
Mill Dam, e perinde did divert the Water-Courſe ab antiquo & ſolito 3 Med 48. 
curſu erga the Corn Mill of the Plaintiff, by Reaſon whereof he loſt 1 133• 
the Profits of his ſaid Mill; but did not ſet forth that Water uſed to H.blisbevait 
turn his Mill, or that he had any other Profit thereof, or that the v. Palms. 
Water-Courſe was Antiguus aquæ Curſus, Sc. Yet the Declaration was 
held good; the Court being of Opinion, that the (a) Poſſeſſion alone ( where 
was ſufficient to maintain an Action againſt a Wrong-Doer, and that in ſeveral 
this was of the ſame Nature with an Action of Treſpaſs. But Holt Caſes Poſſeſ- 
Ch. J. ſaid, that if the Cauſe had been tried before him, the Plaintiff _ without 
ſhould have proved his Mill to be an ancient Mill, otherwiſe he ſhould ,@&t:..7 10 
have been Nonſuit. Re | maintain an 

| Action, vide Palm. 200, 4 Co. Lutterell's Caſe, and Title Treſpaſs. 


In Aſumpſit it was, in Conſideration he had permitted the Defen- 1 Lev. 179. 


dant to take the Profits of ſuch Lands for ſeven Years laſt paſt, at his . 2 4 Kc. 


Inſtance and Requeſt, the Defendant promiſed to pay him as much as Sc. Elz. 


they were worth; and it was moved in Arreſt, Sc. that the Plaintiff $59. S. P. 
had not ſet forth a Title here as he ſhould have done; but per Cur. 
it is well enough; and to maintain ſuch an Action as this upon Evi- 


dence, an actual Promiſe muſt be proved. 


An Action upon the Caſe was brought for ſtopping a Way which Ny 86. 
the Defendant had from ſuch a Place over Black Acre, where the Nu- 
ſance is, unto ſuch a Field by Name; and it was ruled to be good, 
without ſhewing what Intereſt he had in that Field, for it ſhall be in- 
tended to be a common Field; but otherwiſe had it been z ad ta- 
lem pg there he ought to ſhew what Intcreſt he has in the 
Cloſe. | 

In an Action upon the Caſe, ſuppoſing that he was ſeiſed in Fee of Cro Fac. 43. 
the Manor of H. and of a Fair to be held there every Aſcenſion-Day, Dent v. Oliver 
and that the Defendant diſturbed him to take Toll, Oc. the Defen- wry x72 
dant pleaded Not guilty, and found againſt him ; it was moved in Ar- $6, 125. 
reſt of Judgment, that the Declaration was not good, becauſe he does 
not ſhew a Title to the Fair by Grant or Preſcription, and therefore 
no Cauſe of Action, but per Cur. not neceſſary, becauſe only a Con- 
veyance to the Action, and is not any Claim thereof as to the Right, 
as in a Quo IVarranto, and the Declaration, without ſpecial Title there- 
in comprized, is good. 

In Debt upon a Leaſe, the Defendant may declare quod dimiſit, and x. 48. 


need not alledge a Seiſin in himſelf when he made the Leaſe. 


In Debt againſt Leſſee for Years for the Arrearages of Rent reſer- 4 Len 13. 
ved upon it, he needs not declare that the Leſſee entered, for the 


2. There 


- 
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2. Uhere the Plaintiff muſt ſhew, that he hath perkozmed 
what was requiſite on his Part. 


It is laid down as a general Rule, that in all Caſes where an Intereſt 
or Eſtate commences upon Condition, be the Condition or Act to be 
performed by the Plaintiff, Defendant, or any other, and be it in the 
Affirmative or Negative, there the Plaintiff ought to ſhew it in his De- 
claration, and aver the Performance of it; for the Intereſt or Eſtate 


before. But when the Intereſt or the Eſtate paſſes preſently, and 
veſts in the Grantee, and is to be defeated by Matter ex poſt facto, or 
Condition ſubſequent to the Condition ro be performed in the Affir- 
mative or Negative, or to be performed. by the Defendant or any 
other ; there the Plaintiff may count generally, without ſhewing of 
any Performance; and this ſhall be pleaded by him who is to take Ad- 
vantage of it. 

7 Co. 10. As if an Annuity of 101. per Ann. be granted to a Man when he 
Tod. pl. $5. ſhall be promoted to a Benefice, in his Demand of it he muſt ſhew 
that he is promoted; but if it be granted until he be promoted, there 
he ſhall have a Writ of Annuity ; and he need not ſay that he is not 
yet promoted, becauſe the Annuity precedes, and the Promotion is 


ſubſequent. | | 
Sand 319, If by the ſame Deed each Party is to do ſomething advantagious to 
320. the other, and on which there is not a mutual Remedy, the Plaintiff 


in his Declaration muſt aver, that he hath performed what was to 
have been done by him. 


2 Mod. 3509. But where there are reciprocal Covenants, and on which each Part 


Sr Ja 645. may bring his Action, it is held, that in aſſigning a Breach the Plain- 


3 Lev. 41. tiff need not ſhew a Performance on his Part; and on this Reaſon, 


1 Sboww. 3y1. that each hath a Remedy, it is held, that reciprocal Covenants cannot 


Comb. 265- he pleaded one in Bar of another. 
Vide Title | 


ay reme As where a Writing was drawn in theſe Words; It is agreed that A. 
1 Sand. 319. 


„ec, Hall pay to B. 1101. for his Land and Houſe, &c. the Money to be paid 
2 before Midſummer; in Witneſs, &c. It was ſealed by both Parties; the 
1 Sid. 4232 Money not being paid at the Day, B. without making or tenderin 


Raym. 183. any Conveyance of his Land, brings an Action of Debt upon the Bill; 
_ and reſolved, that it was well brought; and in this Caſe it was aid, 


that A. might have an Action of Covenant againſt B. for the not con- 
veying the Land. 
Hob. 88. J. S. brought an Aſſumpſit againſt 7. D. declaring, that in Conſide- 
Nichel: v. o ration F. S promiſed to deliver the Defendant to his own Uſe a Cow, 
Hh iesp the Defendant promiſed to deliver him 50s. Adjudged, that the Plain- 
That where tiff need not aver the Delivery of the Cow, becauſe it was (a) Pro- 


there are miſe for Promiſe. ” 
mutual Pro- 


miſſes, the Plaintiff need not aver a Performance on his Part. Yelv.134. 1 Mod. 62. 1 Rol. Rep. 336. 
1 Vent. 41. Hard. 102. March 75. Cro. Eliz. 703. 1 Lev. 20, 293. Cro. Eliz. 137. 1 Leon. 186. 
(a) That both Promiſes ought to be made at the ſame Time, otherwiſe they will be Nuda pacta. 
Hob. 88. Cro, Eliz. 137. 1 Leon. 186. | | 


2 Sand. 107- In Debt on an Obligation for Payment of Money, fo ſoon as ſeve- 
ral Bills of Coſts are ſettled, it ought to appear by the Declaration 
that the Bills were ſettled, or that there was ſome Default in the De- 
fendant by which Means they could nor, 


3 3, There 


commences in him upon the Performance of the Condition, and not 
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3. Where general Allegations in the Declaration are ſuff- 
cient; and therein of F£Yiſ:recitals and Omiſſions. 


Although the Plaintiff muſt ſer forth in his Declaration every ma- 
terial Thing, and without which he could not be intitled to his Ac- 
tion; yet herein the Law requires no greater Certainty, than the Na- 
ture of the Thing is capable of; and therefore, if a Contract be made 
in general Terms, the Declaration upon ſuch Contract may be in the; Lev. 319. 
ſame Terms: As if the Plaintiff declare, that whereas the Defendant Keech v. 
was poſſeſſed of the ſixth Part of a Ship, and it was agreed, the De- Knight, 
fendant ſhould by Writing fell his Intereſt to the Plaintiff for 600 J. 
and that the Plaintiff ſhould pay 207. in Hand, and the Reſidue /i- 
per executionem of the ſaid Writing; and that in Conſideration the 
Plaintiff had paid the 20% and aſſumed to perform the Agreement on 
his Part, the Defendant did aſſume to perform it on his Part; præd' ta- 
men the Defendant had not performed the Agreement on his Part: 
This being on a mutual Promiſe, the Breach is well aſſigned in the 
Words of the Promiſe. | 
So if in an Aſumpſit the Plaintiff declares, that in Conſideration the 3 Bulſt. 51. 
Plaintiff would find and provide for a ſick Man all ſuch Neceſſaries as Crips v. Bain- 
he ſhould want, the Defendant aſſumed and promiſed to pay, Oc. and ben, 
avers, that he found him Neceſſaries amounting to ſuch a Sum, Sc. AN. e 
die . EY : 73. S. C. 
This is a good Declaration, without ſhewing in particular what thoſe 
Neceſſaries were, being in the Words of the Contract; and the Adding 
the Particulars would make the Record too prolix. | 
In aſſumpſit for Labour and Medicines in curing the Defendant of a Carth. rio, 
Diſtemper, Oc. who pleaded infra ætatem viginti & unius annorum ; 111. Huggins 
the Plaintiff replied, it was for Neceſſaries generally; and upon De-“ 1p get 
murrer to this Replication it was objected, that the Plaintiff had not 2 —— Ix 
aſſigned in certain how, or in what Manner the Medicines were neceſ- 3 Med 69,70. 
ſary ; tut it was adjudged that the Replication in this general Form E vide Cro. 
was good, | | Fac. 486. cont. 
In Debt upon an Obligation, conditioned to ſatisfy for all Goods 1 Lev. 94. 
that an Apprentice ſhall waſte, in his Replication the Plaintiff aſſigned French v. 
for Breach, that he had waſted diver/a bona ad Valentiam 1001. And Pierce. 
adjudged upon Demurrer that it was good, without ſhewing what the 
Goods were, for the Penalty of the Obligation is to be recovered upon 
any Breach ; but per Cur. it would be otherwiſe in (a) Covenant where (a) In an 
there is to be a Recompence for the Damages. | AQion of 


3 Covenant ſe- 
veral Breaches may be aſſigned; otherwiſe in Debt upon an Obligation conditioned to perform 


Covenants. Cro. Car. 176. & vide Tit. Covenant, and the Statute 8 &# 9 W. ;. cap. 10. 


In an Action of Covenant, the Agreement was to pay Rents at ſe- 1 Lev. 78. 
veral Days during the Term; Plaintiff aſſigns Breach, that he did not &. 371, 


pay the ſeveral Rents at the ſeveral Days during the Term: This was 46 4 7 


8 y ers v. 
urged to be double, uncertain, and naught ; but the Court held, that in $1. 


Covenant the Plaintiff may aſſign the Breach as general as the Cove- 
nant, tho' it includes 20 Matters; and that here it might be intended 
that no one Rent was paid upon any one Day during the Term. 

In Covenant by a Maſter againſt his Servant, on a Covenant not to 1 Salk. 139. 
buy or ſell without the Maſter's Leave within two Years ; the Breach Farrow v. Che- 
aſhgned was, that he had diverſis diebus & vicibus, between ſuch a Day ier. 
and ſuch a Day, ſold to H. and to ſeveral other Perſons vnknown, 

Goods to the Value of 100/. After Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that the Breach was uncertain as to 

Vol. IV. F Time 
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Time and Perſons; but the Court held it certain enough, and that in 
Covenant it is ſufficient to aſſign a general Breach. 


Coo. Nac. 298. If a Breach of Covenant is ſufficiently alledged, the Plaintiff need 


2 Aid. 229. not conclude & ſic non tennit Conventionem in bac, Ec. for that is but 


8. P. Repetition. 
FE Ie If A. Leaſes to B. for Years, and covenants that he hath full Power 
9 Co. 60. be- 


den Bead. and lawful Authority to Leaſe, &c. and in an Action upon this Cove- 
ſpaw v. Sal. nant B. ſays, he had (a) not full Power and lawful Authority to 


anon Leaſe, Oc. the Breach is well aſſigned, for he hath well purſued the 


Cro. Fac. zog. Words of the Covenant Negative; and what Eſtate he had lies more 
Se bead Wang in the Notice of the Leſſor than of the Leſſee; and therefore he 
E che De- ought to ſhew what Eſtate he had at the Time of making the Leaſe, 


fendant muſt that it may appear that he had full Power, 
ſew that he 


was ſeiſed in Fee, and then the Plaintiff muſt ſhew a ſpecial Title in ſome Body elſe; but the 
Covenant being general, the general Aſſignment of a Breach prima facie is good. (a) That he 
was not lawfully ſeiſed in Fee of an indefeaſible Eſtate. Cro. Fac. 369. Raym. 14, 15. 


If A covenants to permit B. his Heirs and Aſſigns, to take and en- 
1 Fon. 218. joy the Rents, Iſſues and Profits of certain Lands, and in an Action 
2 Y* upon this Covenant the Plaintiff aſſigns for Breach, that 4. took the 
Cro. Car. 176. Profits, & (b) non permiſit R. to enjoy, Cc. This Breach is well aſſign- 


8. C. 2 ed; for the taking the Profits by A. is a ſpecial Diſturbance. 
judged, 


vide Hard. 132, 133. (bY But Non fermiſit only is too general. 8 Co. $9. b. 91. 5. & vide 
1 And. 137. 2 Vent. 278. 


If A. grants a Rent to B. and his Heirs for the Life of C. to the 
Fora Uſe of C. and covenants with B. to pay the Rent ad opus & uſum 
Cook, adjudg- of C. and in an Action upon this Covenant B. aſſigns the Breach in 
ed upon a not paying the Rent to him, ad opus & uſum of C. This Breach is 
ſpecial De- well aſſigned in the Words of the Covenant, though a negative 


murrer. | 
> Mad. 138. Pregnant. 


S. C. adjudged, and ſaid, that if it was paid to C. which is a Performance in Subſtance, the De- 
fendant ought io have pleaded it; otherwiſe it ſhall not be intended. 


HO os. Trover for a Bond the Plaintiff need not ſhew the Date; for the 
Wilſn v. Bond being loſt or converted, he may not know the Date ; and if he 
per Bowed miſtake it, it would be a Failure of his Suit. | 

udged, after 

Verdict for the Plaintiff, and affirmed upon a Writ of Error. Cro. Fac. 638. S. P. adjudged 


upon Demurrer. Hard. 111. Like Point in Trover for Letters Patent. 1 Brown. Ent. 356. a like 
Precedent. Vid. Ent. 265. a like Precedent. 5 


Palm. 323. If in an Action upon the Caſe againſt a Lighterman the Plaintiff 


. — „ declares the Defendant fo 9 governed his Lighter, that it 


took Water, and ſpoiled the Goods of the Plaintiff ad damnum, Ce. 


the Declaration is good, without a more ſpecial Allegation how they 
were ſpoiled. 

Palm. 523. So it hath been held, that a Declaration againſt a Lighterman is 

+ 245: ., good, though not alledged in the Declaration that he is a common 

do be the bet Lighterman; as alſo againſt a Carrier, without alledging that he is a 

Way to re- common Carrier. | 

Cite it. 


Cre. Car. 219, A Statute which does not give the Action, but is only in Afﬀirmance 


of the Common Law, need not be recited ; as on the Statute of May/- 
bridge the Plaintiff may declare, that his Father was ſeiſed in Fee of 
certain Lands, and died ſeiſed; and that the Lands deſcended to him; 


and the Defendant had occupied them as Guardian in Socage, without 
any Recital of the Statute, 
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In an Action of Debt for an Eſcape of one in Execution, it is not | 
ſufficient to ſhew only that a Capias ad ſatisfaciendum iſſued, by Virtue ! 2938 8 
of which he was taken, Gr. but the Plaintiff muſt ſhew how he re- my 5 
covered Judgment, and thereupon a Capias ad ſatisfaciendum iſſued, Sc. 1 Lev. 191. 
for as to the Judgment the Defendant may plead Nu tiel Record; and 2 Keb. 93. 
though, if there was no Judgment, the Sheriff was bound to execute cnn 4900 


the Wrir, and perhaps might be fined for the Eſcape, yet if there echo 
was no Judgment, there was no Debt or Duty to the Plaintiff. 1 . 
| : reſted mu 


be ſhewed and proved, 2 Lev. 85.— But for what is neceſſary to be ſhewed in the Declaration, 
vide Carth. 149. Lutw. 110,111. 2 Show. 17. Salk. 272. 5 Mod. 414. Skin. 533. 


If in an Action for the Eſcape of B. againſt the Warden of the 3 Lev. 393. 
Fleet, the Plaintiff declares, that B. was committed in Execution to Norden v. For, 
him, he muſt conclude prove patet per recordum ; for that is triable by N 


the Record, tho' ſaid to be helped by the Defendant's pleading, that 5 ud 8, 9 


he ſuffered him to eſcape with the Leave of the Plaintiff. oy” ow 

. : a Matter © 
Record is the Foundation or Ground of the Suit of the Plaintiff, or of the Subſtance of the Plea, 
there it ought to be certainly and truly alledged ; aliter where it is hut Conveyance; as in Eſcape, 
the not concluding provt patet per recordum, not being of the Git of the Action, is aided. 


In an Action for an Eſcape on meſne Proceſs, the Plaintiff muſt not Ny 72. 
only ſhew, that ad largum ire permiſit, but alſo that Non compernit ad _ Title 
diem , becauſe the Party being bailable, the Sheriff might lawfully ſuffer * 
him to go at large; tho' in ſuch Action upon an Eſcape after Execu- 
tion, it is ſufficient to ſhew that ad largum ire permiſit. 

In Action for the Eſcape of one committed by Commiſſioners of Moor $34. 
Bankrupt, for refuſing to anſwer Interrogatories, the Plaintiff ſer * 25 
forth, that upon the Petition of him and other Creditors, the Lord Te: 
Chancellor by Commiſſion dedit poteſtatem plenam to the Commiſ- 
ſioners vigore ſtatuti to examine, Ec. and that the Commiſſioners offered 
him Interrogatories, Ac. And though it was objected, that the Office 
of the Chancellor is miniſterial only, and that it is the Statutes which 
give the Power, and it was not ſhewn what the Interrogatories were ; 
yet the Declaration was adjudged good; for it is per commiſſionem dedit, 

c. vigore Statuti; and it ſhall be intended that the Interrogatories are 
lawful till the contrary appears. 

In Debt upon an Aſſignment of a Bail-Bond, taken by the Sheriff 1 Med. Caſes 
who had arreſted the Defendant on a Capias; it was objected, that = 4 nckey v. 
the Plaintiff had not in his Declaration ſet forth the Capias, or the. 
Teſte, or Return of any Capias; and this on a ſpecial Demurrer was 
held fatal, it being the Capias that gives Life to the Bond. | 

If in an Action of Debt upon an Award the Plaintiff declares, that 1 Leon. 72. 
the Arbitrators did make an Award, that the Defendant ſhould pay 
unto the Plaintiff 107. c. this is a good Declaration, though nothing 
is ſhewn to have been awarded on the other Side; for it is ſuffi- 
cient (a) for the Plaintiff to ſet forth that Part of the Award that in- () The 


titles him to his Action. Plaintiff may 
declare, &:, 


that inter alia it was awarded ; per Lit. Rep. 312. But 1 Mod. 36. per Twiſden cont”; but for this vide 
Tit. Award. | | 


If in an Aſumpſit the Plaintiff declares, that the Defendant, in Con- Cro.Eliz. 272, 
fideration that the Plaintiff would forbear him one Week, aſſumed, Ec. Tera v. 
and avers, that he did forbear him for one Week, but ſays not onen“ 
Week following ; yet this is a good Declaration, for it muſt neceſſarily 
be intended ſo, 


if 
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Tele. 49. Al- If in an Aſſumpſit the Plaintiff declares, that whereas there was a 
2 Ran certain Bargain between the Plaintiff and the Defendant for certain 
MY Woods, for which the Defendant was to pay 20% at a Day after; 
and that the Defendant, in Conſideration that the Plaintiff portaret 
ſufficientem hominem fore Obligat* to the Defendant for the Payment of 
the ſaid 20 J. did aſſume and promiſe that the Plaintiff ſhould enjoy 


5-0 


ficientem hominem fore obligat' to the Defendant, Ec. yet this is no good 


(a) Yide Hob. Declaration; 1ſt, Becauſe it is not ſhewn (a) how he was ſufficient, ſo 


69, 70, 77- that it may appear to the Court to be according to the Agreement; 
65 In a,” 2dly, Becauſe it is not in Fact ſhewn that B. () did become bound, 
Altion upon or that obtulit ſe obligari, and perhaps he came to be bound, but being 


a Promiſe to there refuſed. 

repay Money | 

laid out, or to be laid out, for Goods for the Uſe of the Defendant, the Plaintiff need not aver, 
that the Goods came to the Hands of the Defendant. 1 Bulſt. 169. adjudged. 


Yelv. 110. If in an Aſumpſit the Plaintiff declares, that his Father was ſeiſed of 
3 q the Manor of D. and of divers Lands, Cc. in D. in Fee, and in Con- 
den adjudged. ſideration that the Plaintiff, together with his Father ſigillaret quan— 
dam Indenturam per quam his Father Baiganizaret, Ec. the ſaid Manor 
and Lands, the Defendant did aſſume, Cc. and alledges, that the 
Plaintiff ſuch a Day ſfigillavit Indentiram predict“; yet the Defen- 
dant, Ec. This is no good Declaration; for diverſa Terras & tenementa 
in D. are uncertain, and comprehend not all his Lands in D. and 
therefore the Plaintiff ought to have ſhewed in certain, and particular- 
ly what Lands were comprized within the Indenture. 
Yelv. 111. ad- Alſo in the above Caſe it was held, that the Allegation that he had 


judged. ſealed Indenturam preadif? was not good; for prædict'ꝰ ought to refer to 
8 de- ſome Certainty before, but (e) quandam Indenturam is altogether in- 
clared, that certain; and the Plaintiff ſhould have ſhewed in certain, that he ſealed 
whereas que- ſuch an Indenture, per quam the Plaintiff and his Father Bargainza- 
dam pars do- verumt, Sc. de verbo in verbum, as laid in the Premiſſes of the De- 


— claration. 


pair, the Defendant, in Conſideration that the Plaintiff would repair eandem partem of the ſaid 
Houſe, aſſumed and promiſed, Sc. and avers, that he did repair eandem partem; and though it was 
objeQted, the Plaintiff ſhould have ſhewed which Part of the Houſe was out of Repair, yet after 
a Verdict it was adjudged for the Plaintiff, 2 Leon. 53. 3 Leon. 91. 


Telv. 111. But if a perfect Indenture in Date, in the Nomination of the Par— 
por Gue'y ties and Limitation of the Land, had been mentioned before, it had 
been ſufficient to ſay, that they ſealed Iadeuturam predif', becauſe by 
the Premiſſes it appears there was i fadio a true and perfect In- 


denture. 
Raym.20z, The Plaintiff declares, whereas he and the Defendant were joint 
204. Executors, and the Defendant had received all the Eſtate of their Te— 


ſtator, and the Plaintiff threatened to ſue the Defendant for one 
Moiety, the Defendant, in Conſideration the Plaintiff would for- 
bear, Ec. and would ſhew an Account concerning the Teſtator's E- 
ſtare, did aſſume, Oc. and the Plaintiff avers, that he did ſhew guod- 


dam Compotum; and though not ſaid Compotum pra dic, yet after a 


Verdict for the Plaintiff it was adjudged for him. 
3 Bulſt. 35. If in an Aſſumpſit the Plaintiff declares, that the Defendant, in Con- 
SY ſideration that the Plaintiff would leaſe certain Lands to the Defen- 
_ Cerdict dant, rendering 10. per Ann. the Defendant did aſſume and promiſe 
for the Plain to, Cc. and avers, that he did make a Leaſe of the faid Lands, but 
ritf, does not ſay that it was rendering 10 J. per Aun. This is no good 
Declaration. 


4 If 


the ſaid Wood, c. and the Plaintiff doth aver quod aſportavit B. ff. 
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If in an Aſſumpſit the Plaintiff declares, that whereas the Defendant ½ 7 
had committed a Felony, and thereupon had requeſted the Plaintiff to Lamplengh v- 
do his Endeavour (a) to procure a Pardon for the Defendant ; and ÞP/aithwai, 
thereupon the Plaintiff, by all the Means he could, and many Days achudged fer 


4. hs . tot . 
Labour, did his Endeavour to obtain a Pardon for the ſaid Felony, — 422 


275. in riding and journeying, at his own Charge, from London to N. burton; and 


where the King was, and ſo to and from New-market to obtain a Par- the ra her, 


don, Sc. This is a good Declaration, (b) though nothing in parti- __— 
cular is laid to be done, but only riding up and down, and nothing Verdi 
done when he came there; for an Endeavour in general is expreſsly Mor 866. 
laid, and Particulars ought to be ſet forth for Form's Sake only; for 1 Brownl. 7. 
though upon the Trial he could have proved no riding nor journeying, 9. Ce, 

yet any other effectual Endeavour, according to the Prodile, would Uke Point ; 
have ſerved. | where the 


; ; ; ' Defendant 
did his Endeavour to reconcile Differences, Se. (b) But if the Plaintiff declares, that 


the Defendant, in Conſideration the Plaintiff had done him AMulta beneficia, aſſumed aud pro- 


miſed, Sc. this is not good. 1 Vent. 27. 1 Sid. 413. adjudged, after Verdict for the Plaintiff; & 
vide 2 Keb. 552. 


In Aſumpſit the Plaintiff declared, that in Conſideration the Plain- 1 Rol. Rep. 
tiff would deliver all the Corn in a certain Barn, the Defendint did 382. 
aſſume and promiſe, Cc. and avers, that he did deliver all the Corn 
in the Barn, but does not ſhew that there was any Corn there; and it 
was agreed per Curiam, that had this been on a Demurrer, the Decla- 
ration would not be good; but that being after a Verdict, upon Nor 
aſſumpſit pleaded, by which Iſſue it is admitted there was Corn there; 
it was adjudged for the Plaintiff, and afterwards affirmed upon a Writ 
of Error. | 5 | 

If in an Aſſumpſit the Plaintiff declares, that whereas J. S. had ac- Cre. Fac. 303. 

knowledged himſelf to be indebted to the Plaintiff in 101. for divers Lereret v. 
Treſpaſſes, which 101. the Plaintiff at the Defendant's Requeſt had * 
accepted; and that the Defendant, in Conſideration the Plaintiff would — 
acquit and diſcharge the ſaid 7. S. of the ſaid Debt, and would per— 
mit the ſaid 7. & to carry out of the Plaintiff's Houſe certain Goods, 
did aſſume and promiſe to pay the ſaid 10. to the Plaintiff; and al- 
ledges in fatto, that he did acquit and diſcharge the ſaid 7. H. and did 
permit the ſaid F. S. to carry away the ſaid Goods: This is no good 
Declaration, becauſe he doth not ſhew how he did acquit the ſaid J. . 
for it could not be without Deed, which ought to have been particu- 
larly ſnewed; and though the Performance of the other Part of the 
Conſideration is ſufficiently averred, yet that will not help it. 

If in an Aſſumpſit the Plaintiff declares, that whereas there was a Raym. 400. 
certain Diſcourſe between the Plaintiff and Defendant concerning a Aglionly v. 
Marriage to be had between the Nephew of the Plaintiff and the Tewerſen ad- 
Niece of the Defendant; and thereupon the Defendant, in Conſidera— Jucged, after 

2 ; Verdict for 
tion the Plaintiff would do his endeavour, and labour to perſwade his the Plaintitk. 
Nephew to marry the Niece of the Defendant, did aſſume and pro- Aber 595. 
miſe to pay to the Plaintiff, Sc. and avers, that ſuch a Day, and di- Like b. ad- 
vers other Days and Times omnibus modis quibus poterat Conatus fuit & judged. 
elaboravit ſuadere his ſaid Nephew to marry the Defendant's ſaid 
Niece, Sc. This is a good Declaration, without ſhewing in particular 
how he did his Endeavour; for if he ſhould ſet forth his ſeveral 
Speeches to his Nephew in the Praiſe of the young Lady, or the Ad- 
vantages of a married Life, c. the Record would be too long. 
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4. Where the Averments muſt be poſitive and expzels in the 
Declaration. 


Co. Lit, 303, The Declaration muſt contain ſuch certain Affirmation, that it may 
Plocv. 128. be traverſed ; for if there be no certain Affirmation to make the De- 
Cro. Fac. 361. claration it ſelf rraverſable, it will not be cured after a Verdict, be- 
* 214 cauſe it is a Defect in Subſtance; as if the Declaration be quod cum 
* Yelv. 21, the Defendant (a) aſſaulted him, and the Defendant pleads Not guilty, 
Cro. Eliz, 33, here is nothing put in Iſſue, for the Pleadings have affirmed nothing; 
441 and though the Defendant be found guilty, yet cannot the Plaintiff 
Co ot 1 have Judgment, becauſe nothing is poſitively affirmed : But if the 
(a) 3 3-% Plaintiff declares quod cum the Defendant conceſſit ſe teneri, or quod 
206, cum Mutuatus ＋ et C non ſolvit, or quod cum demiſit, the Defendant 
ejecit; in theſe Caſes there is a poſitive Charge upon the Defendant; 
and the quod cum being a Branch of the whole Period, and making one 
Sentence with the latter Part of it, it is a poſitive Affirmation, and 
therefore being equally poſitive, it is equally traverſable with the latter 
Part, and therefore a Man may plead Non eſt factum, Non Mutuatus, Nan 
dimiſit; becauſe, though theſe come under the quod cum, yet, taken 
together with the reſt of the Sentence, being poſitive, they make fub- 
ſtantive Iſſues of themſelves. 
1 Lutw. 535, If on a Demiſe the Plaintiff declares, quod cum per quaudam Indentu- 
877. & vide ram teſtat exiſtit quod dimiſit, this hath been held ill after a Verdict; 
1 becauſe there is no poſitive Affirmation that there was a Demiſe; and 
' 3" fo he hath not ſet forth a Demiſe in a Manner that it might be tra- 
verſed, for the Traverſe muſt be of the Demiſe, and not of the In- 
denture ; but if in Covenant he declares, quod cum per quandam Indentu- 
ram teſtat exiſtit, that the Defendant did covenant, this, with a Pro- 
fert, is good; becauſe when he ſays the Indenture atteſts that he did 
covenant, this is a certain Allegation there was ſuch an Indenture, 
and the Indenture only is traverſable on the Iſſue of Non ef fadtum. 
1 Fand. 116. So it hath been held, that Licet is an Affirmation; for what is con- 
3 28 tained under it, as Licet ad hoc faciend* ſæpius requiſit', is a poſitive Af- 
Dier 257. firmation that there was a Requeſt. | 
FR UP In the Debt on the Statute 12 Car. 2. for ſelling Wine without a 
1 Shoe, 337, Licenſe, the Plaintiff began his Declaration by Way of Recital, pro 
Mullacke qui eo, Viz. quod cum the Defendant at ſeveral Times, between ſuch a Day 
tam v. Speer and ſuch a Day, had ſold Wines by Retail by the Pint, Sc. on the 
ing. General Iſſue pleaded, and Verdict for the Plaintiff, it was moved in 
Arreſt, that the Declaration was not poſitive, but by Way of Recital 
only, and ſo doth not directly charge the Defendant with the Crime 


intended; ſed per Curiam the Plaintiff had Judgment ; for all the Pre- 


cedents in the like Caſes are after this Manner; as in Debt upon the 
Statute of Tithes, Sc. Moreover this is an Action of Debt, wherein 
the Offence is only an Inducement to the Action; for it is the Non- 
payment of the Penalty which is the original Cauſe. 
Salk. 636. In Treſpaſs the Plaintiff declared guare vi & Armis rag wag fregit, 
Hore v. Chap- and after Verdict for the Plaintiff Judgment was arreſted ; for quare is 
man. not poſitive but interrogatory, and much worſe than guod cum. * 
F . ., It hath been held a good Declaration to ſay, quod defendens quendam 
or this vide _ . a a 
1 Rol. Abr. 4. (ane m ad mordendum oves con ſuetum Scienter retinuit, without ſaying, quod 
Ore Car. 254, retinuit quendam canem ſciens canem pradift ad mordendum oves SES, 
487. I or 


4 Co. 18. Dier 25, 256. Allen 92. 2 Bulft. 291. 3 Bulſt. 76. 1 Sid. 21. 1 Rol. Rep. 43, 193. — 
In caſe for ſelling two Oxen, affirming hay were his, cok Defendant's whereas in Truth they were 


the Property of F. S. without alledging, that he Sciens they were the Property of J. §. yet the 
Declaration was held good. Carth. 90. K * Es 


8 3 


. 
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1 


for this is tantamount, for the Word Scienter goes to all the precedent 
Matter; and the Court ſaid, the Sciens was not traverſable, but ought 
to be proved in Evidence, and that otherwiſe the Action did not lie. 

In Debt upon an Obligation, the Condition whereof was to perform voy 21. 
all Covenants comprized within certain Indentures, bearing even Date 
with the ſaid Obligation, and, in Truth, both Obligation and Inden- 
tures were without Date; and it was held, that the Plaintiff ought to 
have averred a Date of the Obligation, and that the Indentures bore 
equal Date therewith. | | | 

If in an Aſumpſit the Plaintiff declares, that whereas it was agreed Yelv. 18. 
between the Plaintiff and one A. that the ſaid A. ſhould leaſe a cer- 997% v. 
tain Houſe to one B. for ſeven Years; and it was alſo agreed, that B. m_— 
during the ſaid Term, ſhould repair the Houſe with Tile and Slate s 
only, and thereupon an Indentute was drawn; but becauſe there was 
a Covenant therein, that B. ſhould be bound to all Manner of Re- 
parations, B. refuſed to ſeal the ſaid Indenture, and the Plaintiff re- 


| fuſed to ſeal a Bond for Performance, Sc. and further ſhews, that in 


the ſaid Houſe there was a great Wall, Part whereof was ruinous, and 
likely to fall owns the ſaid Term ; and that the Defendant, in Conſi- 
deration that the ſaid B. would ſeal the ſaid Indenture, and the Plain- 
tiff would ſeal the ſaid Bond, did aſſume and promiſe, that he the ſaid 
Defendant would maintain and uphold the ſaid Wall durante prædidt“ 
terming / Aunorum, and avers, that the ſaid B. the {aid Indenture, and 
the Plaintiff the ſaid Bond, did thereupon ſeal; and in fact ſays, 
that the ſaid Wall, during the ſaid Term, did fall, sc. This is no 

ood Declaration, becauſe not expreſsly averred that A. did demiſe the 
fle Houſe ; and if there was no Demiſe, it was not poſſible for the De- 
fendant to repair it during the Term; and, for any Thing that ap- 
pears, the Indenture was ſealed only on the Part of the Leſſee, and 
not on the Part of the Leſſor. | 

If in an Aſmpſit the Plaintiff declares, that whereas the Defendant ye». 38. Hey- 

had diſtrained fix Oxen of the Plaintiff's for a Quit-Rent due to the ford v. Reeve 


Bailiffs of B. and thereupon the Defendant, in Conſideration that the *9judged. 


Plaintiff would pay the Money for the Redemption of his ſaid Cattle, | 
did aſſume and promiſe, upon Requeſt, to ſhew to the Plaintiff, or to 
ſuch other Perſon or Perfons as he ſhould name, a ſufficient Record to 
charge the ſaid Lands with the. ſaid Quit-Rents; and alledges, that he 
appointed B. to ſee the ſaid Record, and requeſted the Defendant to 
ſhew it B. accordingly ; but that the Defendant had not ſhewed to the 
ſaid B. any ſufficient Record to charge the ſaid Lands: This is a good 
Declaration ; for though the Sufficiency of the ſaid Record is not tri- 
able per Pais, and the Plaintiff might have averred a Breach generally, 
ſeilicet, that he did not ſhew any Record, yet this is ſufficient and 
moſt proper for the Plaintiff to lay the Breach according to the Pro- 


miſe; and in this Caſe the Defendant may plead, that he did ſhew 


tale Recordum reciting it, and conclude, which was ſufficient ; and there- 
upon the Plaintiff may demur, and put the Sufficiency thereof to the 
Judgment of the Court. | | | 

If in an Aſumpſit the Plaintiff declares, that the Defendant, in Con- Cr. Far. 406. 
fideration of, Ec. aſſumed and promiſed to take the Son of the Plain- 3 Bf. 221. 
tiff to be his Apprentice for ſeven Years, and to find him Meat, . 
Drink and Apparel, Cc. during the Term, and avers, that he did not v. Nigg. 
find him Meat, Drink and Apparel, Sc. but does not aver that he 
did put him, or that the Defendant did accept him as his Appren- 
tice: This is no good Declaration ; for it ought to appear that he was 
his Apprentice, or elſe the Defendant was not bound to provide for 
him. 


If 
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Latch 203. If in an Aſſumpſit againſt an Executor the Plaintiff declares, that 
by (wo the Teſtator of the Defendant, in Conſideration of, Sc. did aſſume 


— 


= Pleas and Pleading. 


1 Med. 169. If in an Aſſumpſit the Plaintiff declares upon a Promiſe made by the 
agreed per Defendant, to pay 505. to the Plaintiff when the Defendant ſhould 
= LF oo uo have received: the Money, and avers that the Defendant hath received 
Verdict ad- the Money, but yet hath not paid, c. This is no good Declaration, 
judged for becauſe it doth not appear how much Money the Defendant hath re- 
the Plaintiff, ceived, and perhaps he hath not received ſo much as 50. and tho? 
the Promiſe is general, yet the Breach ought to be laid ſo as to be 


adequate to the Conſideration. 


— 


2 and promiſe that he would leave to the Wife of the Plaintiff as good a 


after Verdict. Portion as he ſhould give to any of his Children; and avers, that 
the Teſtator to ſuch a Daughter dedit ſuch a Portion, but did not 
leave, Sc. This is no good Declaration, becauſe it does not appear 
when he did give this Portion, and perhaps it might be before the 
Promiſe, | 


5. Ok the Certainty requfred in the Oeſcription of the Thing 
declared for, 


For this e:44 The Law requires no greater Certainty than the (a) Nature of the 
Tit. Treſpaſs. Thing will admit of; as where an Action is brought for Things not 
(a) That ſubject to Diſtinction by Number, Weight or Meaſure; as in Treſpaſs 
AO 2 for breaking his Cloſe with Beaſts, and eating his Peas, without ſay- 
well Jen. ing how much; yet this Declaration hath been held good, becauſe no 


bed, the 1 body can number or meaſure the Peas that Beaſts can eat. 
Court ought 

not to be too ſtrict in ſcanning the Words; and that if the Thing is ſo deſcribed, that the Jury 
may know what is meant thereby, it is well enough. Stile 136, 235. | | 


For this vids So where there are ſeveral Parts which compoſe an aggregate Body, 
Tir. Trover there it is ſufficient to mention the Body, and it is not neceſſary to aſ- 
andConverſions certain the ſeveral Parts; as Trover for a Ship and Sails is good, be- 
cauſe the Sails go to make up the aggregate Body; but if it had been 
for Sails only, it would not have been good without ſpecifying the 
Number and Quality ; ſo Trover lies for a Library of Books. 
Raym. a. Sea- If in Trover the Plaintiff declares for two Pair of Pot-Hooks, Ge. 
man v. Barns and Hangers; this Declaration is not good, becauſe of the Uncertainty 
adjudged. of the Word Hangers ; and they cannot be 1tended ſuch upon which 
the Pot-Hooks uſed to hang, becauſe they do not immediately follow 
the Word Pot-Hooks; but there are ſeveral other Words between. 
Vile Tit, To- So Trover for a Beam, and Scales and Weights, is not good for the 
ver. Weights, becauſe there may be more or leſs of the Weights uſed with 
the Scales, and therefore altogether uncertain as to the Quantities or 
Weights of them. | . 
2 Sand. 74. If in Trover the Plaintiff declares pro decem Paribus Velorum & tegu- 
Taylor v. Jorum, Anglice Curtains and Vallance; this is a good Declaration, and 
Wells ad- certain enough, and ſhall be intended for ten Pair of Curtains and ten 
judged. of Vallance; and in ſuch artificial Things there needs no other De- 
| ſcription, than to name them by their uſual Names by which they are 
commonly called, without ſhewing the Quantity of Yards or Stuff of 
which they are made. | 
Vide Tit. To- Where a Thing is laid in the Declaration by Way of Aggravation, 
ver, and the tho' ſuch Allegation is incertain, or that Circumſtance is not proved 
ſeveral Au- to the Jury, yet this ſhall not arreſt the Judgment; becauſe the Git 
8 of the Action is the Thing it ſelf in Demand, and the Aggravation is 
ere cited, 5 i 1 
only the Manner of doing it; and though this may increaſe the Da- 
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mage ſomething, yet it is not to be out of Proportion to the Thing 


in Demand ; as if Trover be brought for a Box with Writings, and 
Charters or Veſtments, this is good, becauſe the Trover is for the 


Trunk, and for the Detention of the Goods therein, which are with- 


held by the Detention of the Trunk, but not for the Value of the 
Goods; and therefore antiently they held that Trover lay only for 


a Trunk locked, but now they admit it though the 'Trunk be not 


locked, becauſe the Detaining is ſtill the ſame. 


In an Action upon the Caſe for ſetting a Houſe on Fire, per quod x. 825. 
(amongſt divers other Goods) ornatus & equis aratris & Carucis amiſit Prior v. 
was held certain enough; ſo if he had mentioned only diverſa bona ; Dawkes. 
for when a Man's Houſe is burnt, he cannot ſet forth the Certainty of 
the Goods he loſt. 

But where in an Action on the Statute of Hue and Cry the Plaintiff 2 Sand. 379. 
declared that he was robbed of a certain Sum of Money, ac diverſa 
bona E Catalla in Cuſtodia ipſius, to the Value of 30. and becauſe he 
had not ſet forth the Goods particularly, and that he had not like- 
wiſe alledged that they were his Goods, it was held, that as to this 
Part he could not have Judgment. | | 

Declaration in Treſpaſs for breaking and taking away his Fiſh, with- 5 Cv. 34. 
out expreſſing either the Number or Nature of them, was held inſuf- P!ayter's 
ficient ; but in an Indictment for taking Fiſh out of a Pond, the Num- ©*'*: 


| Vent. 272. 
ber need not be expreſſed, for Damages are not to be recovered ; but fo ak . 


the Party is to be fined according to the Circumſtances of the Fact, 329. 
and not according to the Number of the Fiſh, 


So Treſpaſs Qnare arbores ſuccidit ad Valentiam, &c. was held inſuf- 1 Vent 53. 
ficient for not expreſſing the Kind of Trees. | 


6. Of the Declaration's * good in Part and void in 
art. | 


It ſeems to be now agreed, that if a Declaration be good in Part, 1 Rol. Abr. 
though bad as to another Part, that the Plaintiff is intitled to Judg- 734, 785. 


ment; for ſo much as is well alledged, eſpecially if it be not of an opt 


(a) intire Demand; alſo where the Jury finds greater Damages than 2 Show. 103. 
the Party declares of, the Court may, to prevent Error, give Judg- () Vide 1 


ment for ſo much as the Party declares of, #ulo habito reſpectu to the % 27: 


reſt; alſo the Party may (/) releaſe the Overplus, and take Judgment Ne 


That if 
for the reſt. one brings 


} : an Action for 
two Things, and of his own ſhewing it appears, that he cannot have an Action for one of them, 


or a better Writ, there the Writ ſhall be well for that Part for which it is good. 11 Co. 45. God- 
fry's Caſe. (b) Where the Plaintiff may releaſe Damages for Parr, and take Judgment for 
the reſt, vide F. N. B. 107. Moor 281, 1 Leon. 92. 2 Bulſt. 280. 1 Brown. 235. Stile 364. Hard. 58. 


As where the Party avowed for 51. Rent, and a nomine Pane for Hob. 133. 
Non-payment at the Day, but laid no actual Demand of the Rent, _ 1 
the Avowry was held naught as to the mine Pane, becauſe it could — 
not be forfeited without a Demand of the Rent; yet he had Judg- 
ment for the Return of the Cattle, becauſe he had a lawful Cauſe to 
diſtrain for Rent arrear, and the Demands were ſeveral. 

So where the Plaintiff brought an Action of Debt for 40 J. upon the Cro. Fac. 104. 
Statute of Uſury, and declared, that the Defendant corruptive did lend Woody's Cale: 
40 J. cont. formam ſtatuti, and ſuch a Day did alſo lend 20 J. contra for- 
mam, c. but did not ſay corruptive ; upon Nil debet pleaded the Plain- 
tiff had a Verdict, and it was moved in Arreſt of Judgment that the 
Declaration was not good for the laſt 20 J. becauſe it wanted the Word 


corruptive; but notwithſtanding the Court gave Judgment for what 
Vol. IV. | the 
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the Plaintiff bad well declared, and a Ni Capiat per Billam was entered 

zs to the Reſidue. | 

Raym.395- So if in Treſpaſs the Plaintiff declares for taking the Mare of the 

Cuiſoriiy v. Plaintiff, and ſeveral Goods, but does not ſay of the Plaintiff, and 

2 thereupon the Defendant demurs, the Plaintiff may have Judgment 
for the Mare, and releaſe the Action for the reſt. | 

Hob. 178. So if an Action of Debt be brought upon ſeveral Bonds, and it ap- 

1 Sand. 286. pears that one is not due, the Plaintiff may recover the reſt. 

| In Ejectment, if (a) Part of the Things be well demanded, and 

A Abr. others not, and a Verdict is given for the Plaintiff for the whole, and 

7 i 458. intire Damages, the Plaintiff may releaſe all the Damages in that which 

(a) As in E- is not well demanded, and pray Judgment for the Reſidue. 


ectment of 

Land, and a Free Fiſhery, becauſe an Ejectment does not lie of a Free Fiſhery. Cro. Fac. 144, 
146. 1 Rol. Abr. 1784.——5S0 in an Ejectione cuſtodiæ E heredis, where it does not lie of the Cuſtody 
of the Heir, but of the Land only. Dier 369. 10 Co. 130. 5 Co. 108. 2 Bult. 28.— 80 in an 
Eje&ment of a Meſſuage, Cottage and Tenement, if it be found for the Plaintiff, and one intire 
Penny Damages given to the Plaintiff for the whole, becauſe an Ejectment does not lie of a Te- 
nement, the Plaintiff may relcaſe all the Damages, for that it is intire, and have Judgment for all 
the Land, ſaving the Tenement. Cro Eliz.119. 3 Leon. 128. 2 Bulſt. 28. Stile 30. 


1 Rol. Abr, In a Writ of Debt for 100 J. againſt an Executor, if the Plaintiff 
2 Aſpford's counts upon an Obligation for 997. and upon a Mutuatys by the Teſta- 
> $4.4. 286. tor for 20s. and upon the Iſſue the Jury find for the Plaintiff in the 
Like Point. Whole, and aſſeſs Damages intire, where it appeared no Action lay 
againſt the Executor upon the Mutuatus of the Teſtator; yet if the 
Plaintiff releaſes the 20s. and all the Damages, he may have Judg- 
ment for the Reſidue. 
| Rl. Air, In Debt for Rent the Plaintiff declared for more than was due upon 
785. Barber his own ſhewing, and upon Nil debet pleaded the Plaintiff had Judg- 
v. Pomercy. ment, and Damages and Coſts; and it was moved in Arreſt of ſudg- 
Stile 115 & ment, that the Plaintiff had made an (Y) intire Demand for Rent to a 
8 certain Sum, when it appeared that he could not have an Action for 
tions of Debt ſo much; yet the Court held that he might releaſe the Surplus and 


the Plaintiff Damages, and take Judgment for the Reſidue. 
is privy to | | 

et. * in Demand; and therefore ought at his Peril ro declare for the true Debt; and the Rea- 
ſon why he ought to demand the very Sum is, becauſe if he ſhould do otherwiſe, and recover, 
he might afrerwards bring an Action for the true Sum, and ſo the Defendant would be doubly. 
charged ; and therefore in Debt on a Bond, if the Plaintiff declares for leſs than is due, he ſhall 
never have Judgment. 2 Rol. Rep. 54,55- 5 Mod. 213. cited, : 


Fareſl. 69. per Tf there be a certain ſtated Sum ſpecified in the Deed itſelf, that 
_ 1 ſhall not be abridged by any Remittitur or Releaſe of the Plaintiff; if 
8. P. he declare upon that Deed; as if a Man bring Debt upon a Bond of 
305. and declares upon a Bond of 20. this will be bad; becauſe he has 

brought his Action for more than is due, and this reſts upon the Deed 

only, and the Sum in it does not amount to his Demand ; but if the 

Action be brought upon a Deed which refers to a Matter of Fact, that 

makes the Duty more or leſs; if then the Fact which is referred to 

' will intitle him to a leſs Sum only, and he demands more than the Fact 

(c) As * which the Deed refers to upon (c) Computation will intitle him; there 
e yay let him remit ſo much of his Demands as the Fact does not make out, 
Rent, in it will be well, and he ſhall have Judgment for the reſt; for that Fact 


which the which is not made out is not contradicted by the Deed. 
Plaintiff de- ©: 
clared for more Rent, and for a longer Time than upon his own ſhewing appeared to be due to 
him. 1 Sand. 282. Dupper v. Baikervil. So where the Plaintiff declared for 1001. due for.ſo many 
Years, and it appeared upon the Record in caſting up the Sums, that be had declared for 8 J. too 
much. 5 440d, 212. Thwait & ux v. Lady Aſbfield. Comb. 365. S. C. 
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Aſſumpſit, 
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- Afumpſit, and two ſeveral Counts laid, one was on a promiſſory Salk 24. Cut- 
Note, and the Plaintiff counted thereon as on a Bill of Exchange, * 4 * 
upon the Cuſtom of Merchants; on Non aſſumpſit intire Damages were 
given, and Judgment accordingly; and upon a Writ of Error brought 

in B. R. it was held 1½, That the Plaintiff could not declare upon the 
promiſſory Note as upon a Bill of Exchange; and as there could be no 

ſuch Count or Action, ſo there could be no ſuch Damages. 2dly, That 

they could not reverſe the Judgment in Part, viz. as to the one Count, 

and affirm it as to the other; and denied Facob and Mills Caſe, Hob. 6. 

and took this Difference, viz. where the Judgment is partly by the 
Common Law, and partly by Statute, it may be reverſed in Part, 

for that which was a Judgment at Common Law will remain a Jadg- 

ment, and be compleat withour the other. 


(C) Of Imparlance: And herein, 
1. Df the Nature thereof, and the ſeveral Kinds, 


D is, when one is to anſwer to the Action of another he 2L7/ Reg 34 
deſireth ſome Time to adviſe what he ſhall anſwer; and (0) it is 2 Show, 310. 


nothing elſe but the Continuance of the Cauſe till a further Day. (a) This L. 


TONES bertas inter- 
loquend; has been thought to ariſe from a Notion of Religion, which is mentioned in St. Mattheey, 


chap. 5. verſe xxv. Agree vith thine Adverſary quickly <obilft thou art in the Way with bim; they looked 
upon the Plaintiff at the Time of declaring-to be in his Way towards judgment; and that there- 
fore, ſince the Defendant was ordered by the Precepts of Religion to agree with him, that there 
was a Neceſlity to give him Time for that Purpoſe, and therefore Libertas loguendi was entered 
on the Roll. (b) When the Defendant appears, and the Parties by Conſent obtain a Da 
before the Declaration, this is called Dies datuz pre partium.— A Day given before the Count is 
called Dies datus, but when after ir is called an Imparlance. Hard. 365, 366. Bur for this Diverſity 
between an Imparlance and the Dies datns, vide Moor 79. pl. 209. 3 Leon. 14. N. Bendl. 153. 
pl. 214. Cro. Eltz. 74.0, 


In the Common Pleas they anciently proceeded by original Writs, 2 Show. 444. 


which were Warrants out of Chancery for them to proceed ; thoſe al- Skin. 2. 


ways gave the Defendant Notice of the Cauſe of Action; and as he — 
had a View of the Writ before he. appeared, if he had any dilatory 
Plea he was to put it in immediately; but when he pleaded in Chief, and 
came in towards the End of the Term, they gave him Time to make 
his Defence, which was called Imparlance. | 
But in the King's Bench, when the Defendant comes in by Latitat, Caſes in B.R. 


he does not know, till after his Appearance, for what the Plaintiff de- 529. 


clares; and as he had not Sight of the Bill beforehand, he had Time 
allowed him to plead any Plea in Abatement, which is called a ſpecial 
Imparlance. | | | 

When the Common Pleas proceeded on Clauſum Fregit, as the De- 2 Sew 310. 
fendant was under the ſame Diſadvantages as when he was arreſted on 
a Latitat, he had the ſame Privilege as to Time to make his Objections 
to the Declaration. | | 

This begot the Diſtinction between general and ſpecial Imparlances, Caſes in B. R. 
which latter is again diſtinguiſhed into the general ſpecial Imparlance, 529. 
and that which is ſtill more ſpecial. 

The general Imparlance is entered on the Imparlance Roll in the 2 Lil. Reg. 36. 
Words following, Petit Licentiam Interloquendi, which, in the King's | 
Bench, and on Clauſum Fregit in the C. B. is entered of Courſe, and is 
all that is done the firſt Term; but in ſpecial Originals, returnable in 
an 


— — 


4. * —— 8 I 
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an iſſuable Term, the Courts have denied the Defendant Leave to im- 
parl, in order to put off a Trial; alſo after this general Imparlance, the 
Defendant cannot regularly plead any dilatory Plea. 

The general ſpecial Imparlance is entered thus, Salvis ſibi omnibus & 
omnimodis advantagiis & exceptionibus ; that which is more ſpecial is, 

(a) Mr. Ju- Salvis ſibi omnibus advantagiis ad Breve, Billam five Narrationem ; (a) the 


ſtice Powe! general Imparlance is of Courſe, but the ſpecial muſt be obtained from 


thus lays 
down the the Court. 


* 2 — „** 


different Kinds of Imparlances : There are two Sorts of Imparlances; the one general, after which 


one cannot plead in Abatement at all; the other ſpecial, with a Salois ſibi omnibus exceptionibus tam 
ad breve quam ad nary”, after which one may plead in Abatement of che Writ and Count; and this Sort 
of ſpecial Imparlance may be granted by the Prothonotary ; there is another Sort of Imparlance 
more ſpecial, with a Salvis ſibi omnibus exceptionibus E advantagiis quibuſcunque, which cannot be 
granted without Leave of the Conrt, and is diſcretionary, and af.er which one may plead to the 
Juriſdiction of the Court. Caſes in B. R. 529. | 


2, UMhat the Dekendant muſt do befoze any Imparlance. 


8 If a Defendant pleads to the Juriſdiction of the Court, he muſt do 
7 H 6. 39. it inſtanter on his Appearance; for if he imparls, he owns the Juriſ- 
22 H. 6. J. a. diction of the Court by craving Leave of the Court for Time to 


Palm. 406. ; 
Latch 83, plead in. 


Cro. Car. 9. Stile 90. Hard. 365. 


1 Sid. 318. But the Plea of Antient Demeſne may be pleaded after Imparlance ; 
_ _ becauſe the Lord may reverſe his I 9g by Writ of Deceit, and 
Ancient De- it goes in Bar of the Action it ſelf in that Court. 
meſne. 
. The Defendant after Imparlance pleaded to the Juriſdiction of the 
Court of B. R. that he was a Member of the Privy Chamber, and ought 
not to be ſued in any other Court without the ſpecial Licence of the 
Lord Chamberlain of the Houſhold for the Time being ; this was held 
an ill Plea, and the Court offended thereat. 
— ol A pl. If the Defendant in a Plea of Land would have View, he muſt de- 
— NKL mand it before Imparlance; for by imparling he undertakes to defend 
be had, nor the Lands mentioned in the Plaintiff's Count, and it would be abſurd 


Non tenure, in him to defend what he does not know. 
nor Jointe- | 
nancy pleaded, after Imparlance ; but in Fenk. 130. it is ſaid, a View may be had after Imparlance, 


Dier 300. If in (a) Dower the Defendant pleads Semper paratus, this muſt be 


Hob. 62. before Imparlance. 
(% Error on | 


a Judgment in Dower in Durham, where afrer Imparlance the Defendant pleaded Detinue of Char- 
ters, and Judgment on Demurrer for the Plaintiff, and that Judgment atfirmed in B. R. 1 Show. 


271. Burdon v. Burdon. 15 


Dier 300. So Tender and Uncore priſt muſt be pleaded before Imparlance; for 
1 e by craving Time he avers he is not ready, and therefore falfifies his 
1 Law. 238. Plea. 
2 Mod. 62. ö | | 
Carb. 413. In Aſſumpſit for Goods ſold the Defendant imparled ſpecially, with a 
Salk. 623. Salvis ſibi, Ec. in common Form, and afterwards he pleaded in Bar to 
_ 443- the Action, that he tendered the Money demanded to the Plaintiff on 
Hari Giles v. the very Day on which he had laid his Requeſt in the Declaration, and 
that from that Day forward ſemper paratus fuit to pay it, & profert his 
in Cur'; and on Demurrer to this Plea, one Objection was, that this 
Tender could not be pleaded after an Imparlance, being contradictory 
to that Part of his Plea, viz. ſemper paratus; and after ſeveral Debates, 
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the Plea was for this adjudged ill; and in this Caſe the Court held, 
that the ſpecial Imparlance made no Difference, as it appeared there- 
by that he was not ſemper paratus. 


3. What he is to plead after the general Imparlante. 


After a general Imparlance the Defendant can only plead in Bar to Rel. Rep. 59, 
the Action, and cannot regularly plead any dilatory or Plea in Abate- Fenk. 130. 
ment; as Outlawry, Excommunication, Jointenancy, Miſnomer or 
Non-tenure. | | 

But though Outlawry after 133 cannot be pleaded in Abate- B., Wor- abi- 
ment, yet if the Ground or Cauſe of Action be forfeited, as it is in „iy, 36. 
Felony, it may be pleaded in Bar after Imparlance ; ſo of a Debt cer- 2 Rol Rep. 59. 
tain and due to the Outlaw, which veſts in the King by the Forfeiture ; * 
Outlawry in the Plaintiff may be pleaded after Imparlance, and the 88 N 
moron the Remedy from an Action of Debt to an Action on the Caſe 
(according to the modern Practice, to ayoid the Law- Wager) whereby 
it becomes uncertain and ſounds only in Damages, thall not deveſt the 
King of what he was once lawfully | of 

So if one be excommunicated after the Term to which the Impar- Doc. pl. 224, 
lance is, ſuch Excommunication may be pleaded after Imparlance. Lutw. 1117. 

That the Demandant is an Alien may in a real Action be pleaded in Fenk. 130. 
Bar after Imparlance, as well as to the Writ before Imparlance. 

After a general Imparlance (4) a Feme cannot plead Coverture in "gg 
Abatement, but may plead it in Bar: Bur note, that if the Marriage was 1178. 3, | 
after the Cauſe of Action accrued, it muſt be pleaded in Abatement. (a) In an 


Aſſiſe againſt 
Baron and Feme, the Feme Tenant per receit not allowed to imparl. Dier 298. pl. 28. 


So in an Action againſt an Executor, he may plead that he is not 2 Lev. 190. 


Executor in Bar after Imparlance, but not in Abatement. Lute. 1178, 
In an Action of Debt, the Defendant pleaded an Attachment made 3 Lon. 331. 
in London after Imparlance, and adjudged ill, | 


4. What may be pleaded after the ſpecial Jmparlance. 


It is clearly agreed that all Pleas in Abatement, unleſs to the Juriſ- Lide the Au- 
diction, may be pleaded after the ſpecial Imparlance. 3 fu- 
But it hath been doubted whether Privilege could be pleaded * <p 
after the ſpecial Imparlance, becauſe it is neither an Objection to the fr * 
Writ, Bill or Count; but it ſeems to be now (Y) ſettled that it may 1 Sid. 29. 
be pleaded after a ſpecial Imparlance, in as much as it does not ouſt 2 Stow. 145. 
the Court of their Juriſdiction, but is a Privilege which each Court al- 2 
lows to the Officers of another to be ſued in their own Court. 2 * * 
An Action of Aſſault and Battery was brought againſt one of the Lucas Rep. 
Members of the Univerſity of Cambridge, and a general Imparlance 123. 
given from one Term to another. The Chancellor of the Univerſity of ho 
comes and claims Cognizance of Pleas by Virtue of a Charter in or Cambridge. 
2. Elizabeth's Time, whereby Cognitio Placitorum, with excluſive 
ords non alibi, Ec. was given to the Court of the Vice-Chancellor 
to proceed ſecundum legem & conſuetudinem Univerſitatis, in all Caſes 
where any of the Body of that Univerſity ſhould be Defendant, which 
Charter was confirmed by Act of Parliament, of which they produced 
a Copy ; and whether this Claim, being made after Imparlance, ſhould 
de received was the Queſtion ; and adjudged that it ſhould not; and 
herein the Court held, that tho' the Gromn might grant Cognizances, 
Vol. IV. 1 yet 
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yet it could not grant them with Power to proceed by any other 
Law than the Common Law; that as it was neceſſary to plead this 7 
Privilege, ſo there was the like Neceſſity to plead it according to the 
| Rules of Law, which muſt be before a general Imparlance. 5 
Comb. 68. On a Plea to the Juriſdiction on ſpecial Privileges, it is uſual to | 

grant a ſpecial Imparlance ; as in the common Cale of Conuſance, Ec. | 

for Oxford, &c. but they cannot imparl generally. 1 
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= - 5, In what Caſes the Courts ererciſe a diſcretionary Power 
„ 10 an granting oz refuſing an Imparlance. 


| Skin. 2. vide It is ſaid, that where the Cauſe is by Original, it is a Favour of the 
| ſupra. Court whether they ſhall have an Imparlance or nor. 
2 Show. 145. Alſo it is ſaid, that on a ſpecial Capras in C. B. the Defendant ſhall 
1 Lil. Reg. 36. plead the ſame Term (eſpecially if it be an iſſuable Term) the Writ is 
returnable, without any Imparlance, becauſe the whole Cale is ſet forth 
in the Writ ; and an Imparlance being only the better to inform him- by 
ſelf of the Cauſe of Action in order to his Defence, there is no Occa- 3 
ſion for it when he is ſufficiently informed thereof by the ſpecial 7 
Capias. | | | | 
Comb. 13. Want of an Imparlance where allowable, if prayed, is Error; ſecus 
if not prayed. 
Comb. 12. A ſecond Imparlance was moved for in a O Warranto, and ſaid to 
have been granted in the Caſe of the City of London, but the Court 
denied it; for Aſtry ſaid, that by the Courſe of the Court they were 
to have but the common Imparlance ; and the Court ſaid, that being 
ex gratia they may grant or deny it as they pleaſe. 
Cro. Fac. 429. If a Man plead by Force of an Indenture which is loſt, and Affida- 
vit made thereof, the Party ſhall be compelled by the Court to ſhew 
(a) The his Counterpart, and he plead thereto, otherwiſe the Court (a) may 


Court would grant an Imparlance. 
not grant the 


Defendant an Imparlance, though he was ſued upon a Bond of rwenty-eight Years old, and could 


not ſee the Bond, but bid him pray Oyer of ir, and plead, for the Antiquity of the Bond is no 
Cauſe of Imparlance. 2 Lil. Reg. 35, 36. ? 


3 Salk. 186. It is ſaid, that no Imparlance is allowed in a Homine Replegiando, or 
in an Aſſiſe, unleſs upon good Cauſe ſhewn ; becauſe it is feſtinum 
remedium. 

1 Salk. 399%. A. bound by Recognizance to appear and anſwer to an Information, 

6 Mod. 243. appeared and prayed an Imparlance; the Attorney General ſaid an 

2 das Imparlance is not to be denied, but asked how long he ſhall be allow- 

Rawlins, & ed; and per Cur. an Imparlance is a reaſonable Time to adviſe; and 

vide 3 Med. theſe have been from one Return-Day to another, but now they are 

1.5 always from one Term to another in the Crown-Office ; but by Holt 

cab. 3: Ch. J. it ſeems reaſonable that the Defendant ſhould have the ſame 
Time on ſuch Appearance as if he had ſtood out, and come in upon 
Attachment or Capias, viz. the ſame Time that the Length of the 
Proceſs would take up, and no more; for when he had come in upon 
that he muſt plead In/tanter. 


6 Mod. 243. Heretofore, when one came in upon a Recognizance or Habeas Cor- 
3 pus, he was put to plead Inſtanter, which was thought hard, and is 


therefore now redreſſed. | 
1 Sid. 325, In an Appeal of Murder the Appellant cannot imparl, but the Court 
may adjourn it by a Dies datus till ſuch a Day. 


\ 
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(D) Ok making Defence; and herein of the 


Difference between full and half Defence, 


EF EN CE cometh from the Word Pefendo, ſo called from the co. Li. 127 5. 
1 Manner of pleading, viz. Fenit & deſendit, and is twofold ; 
1. Half Defence, which is Venit & deſendit vim & injur. 24ly, Full De- 
fence, viz. Venit & defendit Injur. quando, E5c. | 

Defence, ſays my Lord Coke, is what the Defendant ought to make C. Lit. 127 6. 
immediately after the Count. or Declaration; and in real Actions is . C. 199- 
thus, Ft preditf B. venit & defendit jus ſuum, Ec. In perſonal Ac- Ben. 
tions is thus, Et predict” B. venit & defendit vim & injuriam quando, Ec. 
& damna & quicquid quod ipſe defendere debet ; by the ſecond Part of 
the Defence, & damna, Oc. he affirms the Plaintiff is able to ſue and 
recover Damages on juſt Cauſe; if the Defendant pleads in Diſability 
of the Perſon, he muſt not make this Part of the Defence; by the laſt 
Part, viz. and all that which he ought to defend, when and where he 
ought, Sc. he affirms the Juriſdiction of the Court; and therefore this 


Part muſt not be made when he pleads to the Juriſdiction. 


Defence alſo, ſays he, is ſo neceſſiry in all Caſes, that though the co Liz. 127.6. 
Defendant appear and plead a ſufficient Bar without making Defence, 

Judgment ſhall be given againſt him. 

And therefore, where in Debt on an Obligation the Defendant Veit 3 Lev. 240. 
dicit, that the Plaintiff was excommunicated, c. without making Hanſon v. 
Defence, Sc. it was adjudged ill, and a Reſpondeas Ouſter awarded. 5. 

But though this be a general Rule, and though the Fenit is the Re- Lutw. 9. 
cord of the Defendant's coming into Court, and is neceſſary to make 


him a Party; yet it hath been held that the defend* vim & injur? were 


not (a) uſed in Clanſum fregit and Aſſaults, and that therefore the (a) 4s ap- 
Want of them in thoſe Caſes is not fatal, though ſhown for ſpecial Peas in the 


old Book of 
Cauſe. Entries, fol. 


| „13, 30 
Alſo where a Plea to the Juriſdiction was offered. in an inferior : . 

Court, without making Defence, it was reſolved not to be neceſſary 

where the Court have no Juriſdiction of the Matter, otherwiſe where 

not of the Perſon. | 


So where an Attorney of C B. was ſued in B. R. in Action qu; Salk. 30. 
tam, for exerciſing the Office of Under-Sheriff longer than one Year, Cob. 319. 


and he venit & dicit, and pleaded his Privilege, and held good without 4 C. * 
Defence. 3 an v. Whee 


: ler. 

In Ejectment the Defendant venit & dicit that the Land is Ancient , 8%. 215 
Demeſne, without making Defence; the Plaintiff demurred ſpecially ; 2 Show. 386. 
and it was reſolved that the Plaintiff may refuſe the Plea for want of S. C. Ferrers 
Defence ; but that if he receives the Plea, he admits a Defence ; as if 3 tank 
one pleads Outlawry he ought to plead it /% pede ſigilli, and if he 175 1884. 
does not ſo plead it, the Plaintiff may refuſe it; but if he accept the judged; and 
Plea, he ſhall not demur for that Cauſe, for it is well enough if he al- that being a 
low it. | dhe he hs 

rid Gtion, 
it is good without Deſendit vim & inj-riam, and that moſt of the Precedents were 6 3 Lev. hs; 
North v. Hoyle, S. P. reſolved, and laid, that the Precedents were both Ways. 


Defence is never made in a Scire Facias. 3 Lew. 182 


(E) The 
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(E) The ſeveral Kinds of Pleas: And herein, 
; | I. Of Pleas to the Jurisdiction; and therein, 


3 1, To what Courts to be pleaded, and of the Difference be- 
i | | Lag a Plea to the Jurisdition and a Claim of Conu- 
= ance. 


i Vide Tit. E RE it will be neceſſary to obſerve, that the Courts of Veſt- 
j1 Lauts, Let- H minſter are the ſuperior Courts of the Kingdom, and have a Su- 
— perintendency over all the other Courts by Prohibitions, if they ex- 
ceed their Juriſdiction, or Writs of Error and falſe Judgment, if their 
Proceedings are erroneous, and have Conuſance of all tranſitory Ac- 

tions, except between the Scholars of Oxford and Cambridge; and every 

Thing is ſuppoſed to be done within their Juriſdiction, unleſs the con- 

| trary appears ; but on the other Hand, n- be intended with- 
Wl - in the Juriſdiction of an inferior Court but what is expreſsly alledged 
i to be ſo; alſo ſuch inferior Courts being bounded in their original 
Creation to Cauſes ariſing within the Limits of their Juriſdiction, if a 
Debtor, who has contracted a Debt out of ſuch limited Juriſdiction, 


q 1 comes within it, yet they cannot ſue for ſuch Debt; and if any ſuch 


A dion be brought, the Defendant may plead to the Juriſdiction. 
i Sand 714 But there is a Diſtinction which is now fully eſtabliſhed between the 
q 3 Counties Palatine and other inferior Courts, in this laſt Reſpect; for 
; Buy, © 2 County Palatine is a general Court for all the Subjects of the Pala- 
tinate, and not merely for the Cauſes ariſing within that Palatinate ; 
ſo that if a Debtor goes from a foreign County into a Palatinate, his 
Obligations go along with him as much as if he went from one King- 
dom into another; and if it were otherwiſe, a Palatinate Juriſdiction 
would be a Shelter and A/ylum to Debtors, for no Proceſs but the ſu- 
preme prerogative Proceſs runs there; and therefore it hath been de- 
| termined, that though the Cauſe of Action be out of the Palatinate, 
| 255 yet if the Party be a Subject of that Palatinate, as he is by comin 
into that Dominion, that the Action there may be brought againlt 
him. | 


& Co. 213. In all Actions Tranſitory the ſuperior Courts have a Jurifdittion, 


I: — 


Sid. 103. unleſs the Plaintiff by his Declaration ſhews that the Action accrued 


N | within a County Palatine ; or if it be between the Scholars of Oxford 

| and Cambridge, in which Caſe the Univerſity ſhall have Cognizance ; 

© becauſe by their Charter, confirmed by Act of Parliament, they have 

| Juriſdiction over the Perſons of their Scholars; and though an inferior 

I | Court might have determined it, yet the ſuperior Court being once 
| - poſſeſſed of the Action cannot be hindered from proceeding. 

& Inf. 224. In local Actions inferior Courts have a Juriſdiction; but here a Dif. 

1 we Abr. ference muſt be obſerved as to the Manner of claiming it; for as to 

Hard. 50g. the principal Courts of this Kind, and into which Brevia domini Regis 

(a) So An- non currunt, as the (a) Counties Palatine, they may plead their Juriſ- 

2 De. diction when intrenched upon by the ſuperior Courts; but where a 

| Mid of the Franchiſe, either by Letters Patent or by Preſcription, hath a Privi- 

[ King's Ma- lege of holding Pleas within their Juriſdiction ; if the Courts at Je/t- 


q nor, may be 2 miu 

1 pleaded. | mnſter 
Herne's Pleader ), 351. Hanſ. 103. Tho. 2. Raſt. 419.——5S0 may the Juriſdition of the Cinque 
Ports. 4 Inſt. 224. But vide Carth. 109. & quere; for it is there ſaid to be ſuch a Franchiſe as 
Ely, and there reſolved, that Ely, being no County Palatine, but only a Royal Franchiſe, the 
Defendant cannot plead to the JuriſdiQtion of a Superior Court, but muſt demand Conuyſance, — 
But in what Caſes, in what Manner, Conuſauce is to be made, vide Vol. 1. fol. 561. 8 
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minſter intrench on their Privileges, they muſt demand Conuſance; 
that is, deſire that the Cauſe may be determined before them, for 
the Defendant cannot plead it to the Juriſdiction; and the Reaſon is, 
becauſe when a Defendant is arreſted by the King's Writ, with- 

in a Juriſdiction where the King's Writ doth not run, he is not 
legally convened, and therefore may plead it to the Juriſdiction; but 
the creating a new Franchiſe does not hinder the Writ from being made 
out as before, nor the Courts above from having the ſame Juriſdiction 
over the Cauſe, but grants Juriſdiction to the Lord of the Liberty ; 
and whenever the King's Courts intrench on his Juriſdiction, he may 
make his Claim, and demand that the Cauſe may be derermined be- 
fore him. | 1 

If the Plaintiff in his Declaration ſhews that the Action accrued in Carth. 11, 

a County Palatine, the Defendant cannot take Advantage of it in Ar- 354 
reſt of Judgment, nor can he take Advantage of it by way of De- 
murrer, but muſt plead to the Juriſdiction of the Court; and here 
note, that where-ever the Defendant can plead to the Juriſdiction of the 


Courts at Weſtminſter, there the Franchiſe may demand Cogniſance, 
but not vice ver ſa. 


Alſo in ſuch Caſes as the Defendant may plead to the Juriſdiction of Paſch. 5e. 2 
the Courts of Weſtminſter, Leave muſt be obtained from the Court for in B. R 
that Purpoſe; (a) as was done in an Ejectment brought in B. R. for Tones v. 


8 d. 
Lands in the County Palatine of Lancaſter. ey 

(a) So Trin. 
3 & 4Geo. 2. in B. R. T1 _ v. Brockleburſt, on the Demiſe of Lady Lawley, Leave was given to 
plead to the Juriſdiction | 


or Lards lying in Cheſhire. 


As to pleading to the Juriſdiction of an inferior Court, herein we 2 lf. 231. 
muſt again take Notice, that inferior Courts are bounded in their ori- _ * 
ginal Creation to Cauſes ariſing within ſuch limited Juriſdiction; ſo ?*? 
that if an Action is brought on a Promiſe in a Court below, not only 
the Promiſe but the Conſideration muſt be alledged to ariſe within its 
Juriſdiction; for a Debtor who has contracted a Debt does not, by 
coming into the Limits of ſuch Juriſdiction, give ſuch Court Autho- 
rity to hold Plea thereof; nor is it ſufficient to alledge the Cauſe of 
Action within the Juriſdiction of the Court, but it muſt be proved on 
the Trial; and if the Plaintiff proves a Conſideration out of the Juriſ- 
diction, it cannot be given in Evidence; and if it is, the Defendant's 
Counſel may tender a Bill of Exceptions; and upon ſuch Bill of Ex- 
ceptions the Judgment will appear to be erroneous. | | 

As in an Action in an inferior Court for calling the Plaintiff Whore, Kym. 65: 
by which ſhe loſt her Marriage, it was adjudged, that the Loſs of the 5 4 
Marriage ſhould be laid within the Juriſdiction, the Words not being 


And 
actionable without ſpecial Damage. , * 494+ 
| | | P. ad- 
judged, the Loſs of the Marriage being held to be the Giſt of the Action. 


So if in the Marſhal's Court the Plaintiff declares, that in Conſide- 1 Lev. 50. 
ration the Plaintiff, at the Requeſt of the Defendant, had taken Pains Nn 65. 
to procure him a Leaſe of an Houſe in Holborn, the Defendant apud , 1.9 
S. infra jur', Ec. promiſed to pay him 107. Ec. this is not ſufficient 
to intitle the Court to a Juriſdiction, in as much as it does not ap- 
pear that Holborn, where the Houſe ſtands, is within the Juriſdiction; 
= the Jury are not only to try the Promiſe but the Conſideration 

0. 


So in an Indebitatus Aſſumpſit for Money for a Cow ſold, it muſt ap- 1 $74, 87. 
pear that the Sale was within the Juriſdiction ; for the being indebted 1 Lev. 96. 
there does not neceſſarily imply that the Sale was there, for he that is 
indebted in one Place is ſo in every Place. ; 
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1 Sid. 151. 

1 Vent. 2. 8. C. 
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1 Rol. Abr. 
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1 Falk. 404. 
6 Med. 223. 
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2 Inſt. 229, 
230. 

Raym. 189. 
1 Med. 81. 
(a) F N. B. 
45, 46. 

2 Rol. 4b. 317. 
(b) Where 
upon the 
Statute 
Weftm. t. 
cap. 35. a 
Prohibition 
will be grant- 
ed, vide 

1 Salk. 201, 
202, 

(c) 2 Mod, 
271, 272. 


2 Inſt. 312. 


Carth. 189, 
190. 


* — ng 


So in Debt for Rent upon a Leafe made 7yfra jur' of an inferior 
Court it muſt appear alſo, that the Lands he within the Juriſdiction; 
for if Part of the Cauſe arifes within the inferior Juriſdiction, and Part 
without, the inferior Court ought not to hold Plea. 

But if that which is only Indacethtnt, or Matter of Aggravation, 
be alledged to be out of the inferior Juriſdiction, this will not ouſt ſuch 


inferior Court of its Juriſdiction; as if in the Court of H. the Plaintiff 


declares, that he lent his Horfe at H. for the Defendant to ride to B. 
and that the Defendant aſſumed at H. to re-deliver him, this is well 
enough ; for it is not the Riding but the Re-delivery which is the 
Cauſe of the Action. | 

So where in Caſe the Plaintiff declared in the Court of Bath in 
Com' Somerſet, that he was a Taylor, and that he uſed the ſaid Art 
for ſeveral Perſons inhabiting tam infra civitat” predit quam alibi infra 
regnum Angliæ, and the Defendant, to ſcandalize him in his ſaid Art, 
ſaid theſe Words of him, Thou haſt ſtole as much Cloth out of my Suit and 
Cloak which thou madeſt for me as did make thy Wife a Waiſicoat, by 
which he loſt his Cuſtomers; the Action lies in that Court, notwith- 
ſtanding the Allegation, quam alibi infra reguum Anglie, for that is 
only Matter in Aggravation of Damages. 

So in a Writ of Error of a Judgment in the Palace-Court in an 
Action on the Caſe, wherein the Plaintiff declared, that ſuch a Day, 
in ſuch a Pariſh in the County of Middleſex, he delivered to the De- 
fendant (being an Inn-keeper) a Gelding ſafely to be kept in his Inn, 
and that he ſuffered him to be taken out of his Stable, and rid ſo im- 
moderately that the Gelding was ſpoiled ; and it was objected as Er- 
ror, that the Riding did not appear to be within the Juriſdiction of 
the Marſhal's Court. But Cur', In Actions in Inferior Courts it is 
neceſſary that every Part of that which is the Gift of the Action ſhould 
appear to be within their Juriſdiction; otherwiſe of ſuch Matters as 
are inſerted only for Aggravion of Damages, and might be omitred, 
and yet the Action remain, as in this Caſe; and therefore the Judg- 
ment was affirmed. 

The Defendant, when ſued in an Inferior Court for a Matter not 
ariſing within its Juriſdiftion, mtiſt plead to the Juriſdiction; and if 
ſuch Plea be refuſed, the Courts above will grant an Attachment. 


Alſo it hath been (a) held, that if the Defendant admits the Juriſ- 

dition of ſuch Inferior Court, the Courts above may grant (b) a Pro- 
hibition ; but in the Caſe of (c) Mzndyke v. Stint it hath been ad- 
judged, that after Verdict and Judgment no Prohibition lies; but in 
this Caſe it was ſaid, that if any Matter appears in the Declaration 
which ſheweth, that the Caufe of Action did not ariſe infra juriſdic- 
tionem, a Prohibition may be granted at any Time; ſo if the Subject 
Matter of the Declaration be not proper for the Judgment and Determi- 
nation of that Court; or if the Defendant, who intended to plead to 
the Juriſdiction, is prevented by any Artifice, or by the Attorney's re- 
fuſing to plead it, or if his Plea be not accepted, or is over-ruled; in 
all theſe Caſes a Prohibition will lie at any Time. 
If in the County-Court, or other Inferior Court, they ſhall divide 
a Debt of 20 J. into ſeveral Plaints, under 40 5. in ſuch Caſe the De- 
fendant may plead the ſame to the Juriſdiction of the Court, or may 
have a Prohibition to ſtay that indirect Suit. EO 

But it hath been held, that no Action will lie for ſuing in a Court 
that hath no Juriſdiction of the Matter. | 
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2. The 
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2. The Manner and Time of pleading to the Jurisditon. 


A Plea to the Juriſdiction is not properly a Plea in Abatement, tho” ; Ad. 145; 
in its Conſequence it be ſo; and therefore is to have its proper Conclu- 146. | 
ſion; as reſpondere non debet, or fi curia cognoſcere velit, and not quod __ 363, 
Billa caſſetur. OT 

According to the Order of Pleading, the Defendant muſt firſt plead 2 H. 6. 30. 
to the Juriſdiction of the Court, and this he muſt regularly do before — 2 4 Te 
Imparlance ; for by craving Leave to imparl he ſubmits to the Juriſ- od Pi 
didion, except where Ancient Demeſne is pleaded, which may be done 1 Lutz, 46. 
after Imparlance, becauſe the Lord might reverſe the Judgment by Pier 210. 
Writ of Diſceit ; and it goes in Bar of the Action itſelf in that Court, 28 | 
becauſe it is coram non judice. * 

The Defendant muſt make (a) but half Defence, for if he makes G Zy 974 
the full Defence quando, Ec. he ſubmits to the Juriſdiction, the, Oc. Law. 9. 


being quando & ubi cur? conſideraverit. 1 Show, Rep 
| 386. 
(4) Where an Inferior Court hath no Juriſdition of the Matter, it is not neceſſary to make any 
efence at all. 1 Vent. 334. 


The Defendant muſt plead in Propria Perſona, for he cannot plead 6 Med. 146. 
by Attorney without Leave of the Court firſt had, which Leave ac- — m 
knowledges their Juriſdiction ; for the Attorney is an Officer of the = /-igy 
Court, and if they put in a Plea by an Officer of the Court, that Plea pria perſona, 


muſt be ſuppoſed to be put in by Leave cf the Court. _ _ 

| the Court is 
ſitting, and Oath muſt be made of the Truth thereof; but in Cayth. 402. it is held, that a Plea to 
the Juriſdiction need not be on Oath, as a Foreign Plea muſt. 


He who pleads to the Juriſdiction, ought by his Plea to give Juriſ- Do#. pl. 234. 
diction to ſome other Court. 


(F) Of Pleas itt Abatement : And herein, 


1. Df Pleas in Diſability of the Perſon of the Plaintiff. 
HERE are ſeveral Diſabilities to the Perſon of the Plaintiff (a). 28. 
which may be pleaded in (a) Abatement of the Writ, and which is a Proſtra- 
the Plaintiff muſt remove before he can intitle himſelf to any Anſwer ; tion or Over- 
for in theſe Caſes, by the ancient Law, he was ſaid to loſe Liberam "rowing of 


: : : the Writ 
Legem, becauſe he was not re4us in Curia until he had removed ſuch and ns * 
Impediment. | the French 


Word Abnter, which ſigniſies deſtrnere, or proſternere. Co. Lit. 134. b. 


1, Out laury; for until this is reverſed, or the King has granted his For this vide 
Charter of Pardon, the Plaintiff is out of the Protection of the Law, 4 3-160 , 
becauſe he would not be amenable and attendant to the Law, and“ © 
ought not therefore to have any Privilege ftorti it; but this does not 
intirely abate the Writ, but is only a temporary Impediment that diſ- 
ables the Plaintiff from proceeding; for upon obtaining a Charter of 
Pardon, or reverſing the Outlawry, he is reſtored to his Law, and 
ſhall oblige the Defendant to plead to the fate Writ. 


2dly, Ex- 
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36 
Vide Tit. Ex- zd, Excommunication, which is a good Plea, though the Plaintiff 
communica® ſue in auter droit, as Executor or Adminiſtrator, an excommunicate 
"OY Perſon being excluded from the Body of the Church, and incapable 

to lay out the Goods of the Deceaſed to pious Uſes ; but when this is 
pleaded, the Biſhop's Letter, under his Seal witneſſing the Excommu- 
nication, muſt be ſhown ; and though the Plaintiff cannot deny the 
Plea, yet the Writ ſhall not abate; but the Defendant eat inde ſine die, 

becauſe the Plaintiff, upon producing his Letters of Abſolution, ſhall 
have a Re-ſummons or Re-attachment. 


Vide Tit, A. 3aly, Alienage ; for by the Policy of our Law an Alien, unleſs na- 


liens. turalized by Act of Parliament, or made a Denizen by Letters Pa- 
tent, can bring no Action, with this Difference, that an Alien Enemy, 
or one whoſe King is in Enmity with our's, cannot bring any Action, 
either real, perſonal, or mixed; but an Alien in League may maintain 
perſonal Actions, otherwiſe he would not be able to trade and mer- 
chandize amongſt us. 
Vide Tit, 4thly, Premunire ; when a Man has Judgment given againſt him on a 
Premunire. Writ of Præmunire Facias, or is attainted of Treaſon or Felony, he is 
diſabled to bring any Action. | | 
Vide Tit. Pa- Fthly, Popiſh Recnuſancy ; this Diſability of Popiſh Recuſancy con- 
piſts and Popiſp vict, is by Virtue of the Statute 3 Fac. 1. cap. 5. which diſables to all 
Recuſanti. Intents, Ec. except where he ſues for Lands, Tenements, Leaſes, An- 
nuities, Rents and Hereditaments, or the Iſſues or Profits thereof, 


which are not to be ſeiſed into the King's Hands, his Heirs or 
Succeſſors. | 


2. Ok Pleas in Diſability of the Perſon of the Defendant ; 
and therein of Paivilege. 


ie Tit. Pri- The original Reaſon of Privilege ariſes from this, that Attornies and 


vilege, and Officers, whoſe Attendance is required in thoſe Courts to which they 
Tit. Abate- belong, ſhould not be drawn into other Courts to the Prejudice of 
ment, Letter their Clients; for they cannot be ſuppoſed able to attend the Buſineſs 
(C) of the Courts at Weſtminſter, and a Suit brought againſt them in the 
Country ; which was likewiſe a good Reaſon in Relation to the King's 
Bench, Common Pleas and Chancery, in their original Creation, For 
the King's Bench and Chancery being ambulatory with the King, «bz 
tunc fuerit in Anglia, if the Officers of each Court were drawn by Suits 
into the other, it might be a Prejudice to the Buſineſs of the Courr. 
| Lutw. 443 Whenever therefore an Attorney is ſued out of his own Court, he 
639. ſhall ſay, that he is Attorney, Sc. of another Court, and conclude 
Laugh. 155. with unde non intendit quod cur, &c. hic placit* predif verſus eum cog- 
2 1,-5.5 ad + noſcere velit aut debeat, Ec. But the Plaintiff may reply that he is 
27 : 3 Husbandman, Sc. in the Country, and traverſe his being an 
ttorney. | 
1 In an Action againſt B. an Attorney he pleaded quod ipſe eſt unus 
Peaſe v. Par- Attornat cur. Domini Regis B. R. without ſaying fuit tempore Impetra- 
ſons. tionis Brevis, and a Reſpondeas Ouſter was awarded. 
Lutw. 166). An Attorney, althongh he doth not practice, yet he ſhall have his 


Nr * 5 
Boo * Privilege ſo long as he continues an Attorney on (a) Record. 


Privilege muſt ſay, Prout patet per recordum. 1 Salk. 1. 


Hob. 1 Ae. This Privilege, which the Court indulges their Officers with, is re- 
ns 1 Y ſtrained to thoſe Suits only which they bring in their own Right, or 
S. P. are brought againſt them in their, own Right; for if they ſue or are 


3 | ſued 
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ſued as Executors or Adminiſtrators, they then repreſent common Per- 
ſons, and are to have no Privilege. 2p 
So if an Officer of one Court ſues an Officer of another Court, the 2 Rot. 457. 


l 2 Lev. 129. 
is an Officer. Hamilton v. 


3 | h | | Fuſt.Scrog 28. 

So if a privileged Perſon brings a joint Action, or if an Action be Dier 377. a. 
brought againſt him and others, he ſhall not have his Privilege; but 7! 30. 
this is to be underſtood where the Action is joint, and cannot be ſe— * * 28 5 
vered; for if the Action can be ſevered without doing any Injury, ne . 
Officer ſnall have his Privilege. 

Alſo the Plaintiff muſt have the ſame Remedy againſt the Officer in 38 H 6. 29.6. 
his own Court, as in that where he ſues him; as if a Writ of Entry, 9 E. 4 35. 
or other real Action be brought againſt an Attorney, he cannot plead 1 Jang ia 
his Privilege; becauſe if this ſhould be allowed, the Plaintiff would , Lon. 138. 

have a 9 without a Remedy, for the King's Bench hath not Cog- 
nizance of real Actions. | | 

So if an Attorney of the Common Pleas be ſued in an Appeal, he 1 Sand. 67. 
ſhall not have his Privilege; for his own Court hath not Cognizarice of 
this Action, and by this Protection he ſhould go unpuniſhed. 

So if Money be attached in an Attorney's Hands by foreign Attach- 1 Sand. 67. 
ment in the Sheriff*s Court in London, he ſhall not have his Privilege, Twreil's Caſe, 
becauſe in this Caſe the Plaintiff would be remedileſs; for the foreign 
Attachment is by the particular Cuſtom of London, and does not lie at 
Common Law; but if the Attorney ſhould have his Privilege, the 
Plaintiff ſhould be without his Redreſs. 

Alſo an Attotney, or other Officer, ſhall not have his Privilege a- yz, 44. 
gainſt the (a) King ; for as the Executive Power is lodged in the King, Bro. $»zerſc- 
it would be unreaſonable that his Court, which gives Relief to private deas, 1. 
Perſons, ſhould protect any Subject from being brought to Juſtice for 2 Rel. Abe. 


offending againſt the Laws which concern the whole Common- (a) Bur 3 
wealth. Action qui 


tam at the Suit of an Informer he ſhall have his Privilege. III. Reg. 7: 
* ; 


If an Attorney of the Common Pleas be 77 Cuſtodia apa pry g'v 2 Rol. Abr. 
want of Bail, at the Suit of 4. he may plead his Privilege ; for though a 
he be taken upon Bill of Middleſex or Latitat, where in a common Per- _ vg 
| ſon's Caſe being ſo brought in, he is to anſwer to the Plaintiff's De- Carth. 379. 
mand lodged againſt him by Bill, and not to the Proceſs that brought 3 Lev. 243. 
him in; yet ſince adus legis nemini facit Injuriam, ſuch fiftitious Treſ- 
paſs to bring the Party to appear ſhall never ouſt the Attorney of his 
real Privilege: But if he be in Cuſtodia Mareſchalli at the Suit of A. 
and B. declares againſt him #7 Cuſtodia Mareſchalli, he ſhall not plead 
his Privilege againſt B. becauſe B. declares againſt him collaterally, as 
he is in Priſon at the Suit of A. and as to B. he is truly in Cuſtodia Ma- 
reſchali, for being once ouſted of his Privilege at the Suit of A. he can 
no longer attend as an Attorney in the other Court, but is fixed in the 
King's Bench, and therefore cannot, by the Suppolition of the Neceſ- 
ſity of his Attendance, ouſt B. of his Action. | : 
It is faid that the Courts will rake Notice of the Privilege of Attor- 2 Lat. 1663. 


nies, and that the Cuſtom herein need not be ſo preciſely alledged 
as other Cuſtoms, 
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3. Ok Biſnomer and the Want of Addition. 


Vide Tit. Miſnomer is a good Plea in Abatement; as if Fobn be ſued by the 


| Miſnomer and Name of Thomas, he may plead, that (a) at the Time of the Writ 


Maut of di purchaſed he was called and known by the Name of John, Sc. For 
og zn ſince the Names are the only Marks and Indicium of Things that hu- 
ſecting forth man Kind can underſtand each other by, if the Name be omitted or 


_ Nome : miſtaken there is a Complaint againſt no Body. 
ay, that 
ſuch Name he was known at the Time of the Writ purchaſed. Skin. 620. 1 Salk. 7, 63. Gouldib. 86. 


9 H. 5. 1. When there is a Miſtake in the Writ or Declaration as to the Name 

Finch 363. of Baptiſm or Surname, and the Defendant pleads the ſame in Abate- 
ment, he muſt in ſuch Plea ſet forth his right Name, ſo as to give the 
Plaintiff a better Writ. 

Carth. 124. Alſo ſuch Miſtake muſt be taken Advantage of by being pleaded in 

Abatement, and cannot be aſſigned for Error after the Party has ap- 

peared, it being a Rule, that a Man ſhall not aſſign that for Error 

which he might have pleaded in Abatement. | 

1 Rol. Abr. As if an Action be brought againſt Sir Francis Forteſcue Militem & 


22 Baronetum, and he appears and pleads to Iſſue, and a Verdict and 
I Kol. Rep. 


23 v. ſhall not aſſign for Error that he was a Knight of the Bath, and ought 


Sir Fobn For- to be ſo named; for he has loſt this Advantage by appearing to the 
teſcue. other Name, and thereby concluded himſelf. 

The Defendant, though his Name be miſtaken, is not obliged to 
8 take Advantage of it; and therefore, if he be impleaded by a wrong 
tenddd him- Name, and afterwards impleaded by his right Name, he may plead in 


2 dy Bar the former Judgment, and aver that he is una & eadem Perſona. 

arl © 

Buckingham, was arreſted by the Name of F. Villars Armiger; and on Motion the Court gave him 
Leave to put in Bail, without joining in the Recognizance, and thereby not eſtop himſelf. 
1 Salk. 3, 7. | 


a One Defendant cannot plead Miſnomer of his Companion, for the 

other Defendant may admit himſelf to be the Perſon in the Writ. 
21 E. 4. 2. In Caſe of Felony at Common Law, if a Perſon were indicted by a 
Cre. Car. 104. wrong Name he could not plead Miſnomer, but was obliged to plead 
1 Sid 409. to the Felony ; for the Fact being ſworn againſt the Party preſent, it 


CROP > was thought there could be no Injury by the Miſnomer, as might be 


186. where the Party appeared by Attorney, and Felons generally go by 


no certain Name, nor have they any fixed Habitation; but this is now 
altered by the Statute 1 Hen. 5. cap. 5. called the Statute of Additions, 
which requires the Eſtate, Degree, Myſtery and Place of Abode to be 
added to the Defendant's Name, and was made to prevent the Incon- 
venience of romliog one Perſon for another ; but though by this Sta- 
tute the Party accuſed may take Advantage of Miſnomer or Want of 
Addition, yet he muſt plead over to the Felony ; and though his Plea 
in Abatement te found for him he is not to be diſcharged, but is to 
be indicted over again ; or the Indictment may be amended, fitting 
the Grand Jury ; alſo his Plea in Abatement, if found againſt him, is 
not peremptory, but he is to be tried on his Plea in Chief. | 

Cro. Far. bo. If a Man be indicted, and no Addition is given to him as there 


2 Rol. Rep. ought; yet, if the Defendant appears and pleads to Iſſue, and this is 


1 I found againſt him, this is helped ; for the Addition is ordained by the 

782, Statute, that the Party who happens to be outlawed ought to have 
| Notice of it; and here he hath Notice, and Conſtat de Perſona, 

2 As 


Judgment is given for the Plaintiff, the Defendant, in a Writ of Error, 
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Pleas and Pleading. —- 


As the Name, State, Place of Abode, and Dignity of the Perſon Vide the ſe- 
impleaded, is neceſſary to be ſet forth in judicial Proceedings, leſt an vat ya 
innocent Perſon, by having the ſame Name with the real Defendant, ,,, 
ſhould ſuffer ; ſo alſo ſuch Additions as are Inducements to the Action 
muſt be made Uſe of; as if one be liable as Heir, he muſt be named 
Heir ; ſo if as Executor he muſt be named ſuch. 


4. Of Abatement by Reaſon of Coverture, 


There is no Caſe where a Feme Covert ſhall ſue or be ſued as a Co. Lit. 132. 
Feme Sole, but in Caſe where ſhe is a ſole Trader, according to the But for this 
Cuſtom of London, or where her Husband has abjured the Realm, or rag Sou 
is baniſhed, in which Caſe he is civiliter mortuus; and the Husband : 
being diſabled to ſue for the Wife, it would be unreaſonable that the 
ſhould be remedileſs; and it would be equally hard on thoſe who had 
any Demands on her, that not being able to have any Redreſs from 
the Husband, they ſhould not have any againſt her. 

Coverture therefore is regularly a good Plea in Abatement, which Do#. pl. 3. 
may be either before the Writ ſued, or pending the Writ; by the ' 34: 149. 
firſt the Writ is abated de facto, but the ſecond only proves it abatea- . ng oy 
ble; but both muſt be pleaded, with this Difference, that Coverture dx. 
pending the Writ muſt be pleaded poſt ultimam continuationem, whereas 
Coverture before the Writ brought may be pleaded at any Time ; be- 
cauſe the Writ is de facto abated, being never a good Writ, the De- 
fendant not oy legally arreſted; and therefore if the Husband 
brings an Action for Things ſo veſted in him, the Recovery of the Wife 
will be no Bar; and therefore the Law reſolves, that Coverture, at 
the Time of the Writ's being ſued, may be pleaded at any Time, ſince 
it cannot be finally determined between the Parties; but it a Feme Sole 
takes out a Writ, and after marries, the Defendant was legally at- 
tached on ſuch Writ; and therefore may plead in chief to it any De- 
fence he has; and if on ſuch Pleading it be found for the Defendant, 
it will be a good Bar to the Husband's Action ; and therefore the De- 
fendant has it in his Choice whether he will defend himſelf on ſuch 
Writ or not, and ſuch Choice muſt be made Puis darrein continuance ; 
for it is but reaſonable, ſince ſhe has given the Right of the Demand 
to anocher, that the Defendant ſhould plead it againſt her to abate it, 
that ſince he was once legally convened by this Writ, he may plead to 
the Demand, ſo as to get rid of it for ever. | 

If a Writ be brought againſt a Feme Covert as Sole, ſhe may plead Theol. 119. 
her Coverture; but this muſt be before there is a Day given by the Latch 24- 
Court prece partium, for by praying a Day ſhe admits ſhe is properly 


ſued, and before Imparlance. 


In Ejectment againſt Baron and Feme, after Verdict for the Plaintiff cr. Fac. 356. 
Baron dies between the Day of Nifi prius and the Day in Bank; ad- Cro. Car. 509. 
judged that the Writ ſhould ſtand good againſt the Feme; becauſe it is 1, Rep-14 
in the Nature of a Treſpaſs, and the Feme is charged for her own Act, #99: 
and therefore the Action ſurvives againſt her; ſo if the Wife had died 
the Baron ſhould have Judgment entered againſt him. 2 ; 

If a Feme Sole Plaintiff, after the Verdict and before the Day in Cro. Car. 232. 
Bank, takes Husband, ſhe ſhall have Judgment; and the Defendant ! BH. 5: 
cannot plead this Coverture, for he has no Day to plead it at. 

If a Man recovers againſt a Feme Covert, as Sole, the Husband Site 254. 


may avoid it by Writ of Error, or he may come in at any Time and 3&9 Rep. 53. 
plead it. | | 


If 
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" Pleas and Pleading. 
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40 


t Rol. Rep. 53. 


Heydon v. 


Midler. 


- Stile 138. 


Fitz. Brief, 
476. 


1 Salk. 8. 
Hetherington 


V. Reynolds . 


If a Feme Sole intermarries pending the Suit, this ſhall not abate the 
Writ, but the Plaintiff ſhall proceed to Judgment; for this is her own 
AR, and the Husband took her attached with the Action, and there= 
fore ought not to prejudice the Plaintiff: But Doderidge in this Caſe 
held, that if a Feme Sole Defendant marries between the Ifſuing of 
the Original and the Return, this ſhall abate the Writ; the Reaſon 
ſeems to be, that ſhe is Covert before ſhe comes into Court, and the 
Husband taking her before ſhe was attached, quære whether he ſhall 
be liable to that, ſince he at that Time ought to be arreſted. 

In an Action againſt Baron and Feme the Baron dies, and the Feme 
intermarries pendente placito; and the Court inclined to think the Writ 
abated, becauſe her Name was changed. | 

If a Writ be brought by A and B. as Baron and Fetne, whereas 
they were not married till the Suit depended, the Defendant may plead 
this in Abatement ; for though they cannot have a Writ in any other 


Form, yet the Writ ſhall abate, becauſe it was falſe when ſued out; 


ſo if a Feme Sole brings Treſpaſs and recovers, and has a Writ of In- 
quiry of Damages awarded, and takes Husband before the Return, 
the Writ is not abated, but abateable; and therefore the Defendant 
muſt plead ir, for he ſhall not have Advantage of it in Error. 

If an Action be brought in an Inferior Court againſt a Feme Sole, 
and ſhe pending the Suit intermarries, and afterwards removes the 
Cauſe by Habeas Corpus, and the Plaintiff declares againſt her as Feme 


Sole, ſhe may plead Coverture at the Time of ſuing the Habeas Corpus; 


3 Mod. 249. 
z Vent. 196. 


Cro. Eli. 98 2. 
Co. Lit. 139. 
Cro. Fac. 11 7. 
10 C. 134. 

1 Fon. 452. 
6 Co. 26. 


ſame Condition as if ſuch Party were living, there ſuch Death makes 


becauſe the Proceedings are here de novo; and the Court takes no No- 


tice of what was precedent to the Habeas Corpus ; but upon Motion of 


the Return of the Habeas Corpus the Court will grant a Procedendo ; 
for though this be a Writ of Right, yet where it is to abate a rightful 
Suit, the Court may refuſe it; and the Plaintiff had Bail below to this 


Suit, which by this Contrivance he is ouſted of, and poſſibly by the 


ſame Means of the Debt. 


5. Of Abatement by the Death of Parties. 


Here the general Rule to be obſerved is, that wherever the Death 
of any Party happens pending the Writ, and yet the Plea is in the 


no Alteration ; for where the Death of the Parties makes no Change 
of Proceedings, it would be unreaſonable that the ſurviving Parties 
ſhould make any Alteration in the Writ; for if ſuch Writ and Proceſs 
were changed, it would ſet Rights but in the ſame Condition they 
were in at the Death of the Parties; and it would be abſurd that 
what made no Alteration ſhould change the Writ and the Proceſs ; 
and on this Rule all the Diverſities turn. | 
The firſt Difference is in real Actions, where there are ſeveral Plain- 
tiffs, and this is Summons and Severance, as there is in moſt real Ac- 
tions, there the Death of one of the Parties abates the Writ; but in 
perſonal and mixt Actions (where one intire Thing is to be recovered) 
there the Death of the Parties does not abate the Writ; and the Rea- 
ſon of the Difference is, that where there are two joint Tenants, and 
the one goes on to recover his Moiety, and the other will not proceed, 
there is no Reaſon that he who is willing ſhould not recover his Right, 
ſince ſuch Tenant has a diſtin& Moiety, and therefore thould have an 
Action to recover. But no Summons or Severance lies in perſonal Ac- 
tions; as if Treſpaſs be committed on ſuch joint Tenants, they muſt 
both join in the Action; for as one may releaſe the Whole, ſo the 
3 a other 
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5 Peleas and Pleading. — a 


other may refuſe to go on, and the other cannot recover his Part of 
the Damage without him; ſo in Debt on an Obligation to two there 
can be no Summons and Severance, becauſe one of the joint Obligees 
may releaſe the Bond, and therefore may go on in the Action; but 
if a Man appoints two his Executors, there ſhall be Summons and Se- 
verance, becauſe one of the Executors may releaſe; yet ſuch a Relea'e 
is a Devaſtavit in him ; but if he will not proceed at Law, it is no De- 


 vaſtavit ; and therefore both Executors being only Truſtees for the 


Perſon deceaſed, they ſhall not be compelled to go on together; bur if 
one refuſes the other may bring his Action in the Name of both, and 
have Summons and Severance ; for otherwiſe each Executor might 


by Colluſion with the Debtor, and not proceeding, keep the other 


from recovering the Aſſets, and not create a Devaſtavit in himſelf ; 
but after ſuch Summons and Severance he does not proceed for the 
Maieties as in the real Actions, but he proceeds as the whole Repre- 
ſentative of the Teſtator, and is intitled to the Whole the Teſtator 
was in his Life-time. | 
From theſe Premiſſes it follows, that if there be two Jointenants Ce. Lit. 139. 

or Copartners, and they bring a real Action, and one is ſummoned 
and ſevered, the other ſhall proceed for his Moiety; and if the Per- 
ſon ſevered dies the Writ abates, becauſe he goes for the whole, in 
caſe of the Death of the Jointenant, or of the Copartner without 
Iſſue; and it would be improper to do it on that Writ, where by the 
Summons and Severance he went only for a Moiety before; and the 
Writ cannot have a double Effect, to one for a Moiety in caſe of 
Summons and Severance, and for the whole in caſe of Survivorſhip; 
and therefore ſince the Nature of Things is changed by the Death of 
one of the Parties, there muſt be another Writ; and it is the ſame 
Law if ſuch Jointenants proceed without Summons or Severance ; for 
ſince both by the Writ might by Poſſibility recover their Moieties, they 
ſhall not go on for the whole in caſe of Survivorſhip; becauſe the 
Words and Effect of the Writ at the Time of its firſt purchaſing was, 
that each might recover his Moiety, and therefore a new Writ muſt 
be purchaſed to enable one to proceed for the Whole: But in perſonal 
and mix'd Actions, where there is Summons and Severance, and yet 
after ſuch Summons and Severance the Plaintiff goes on for the whole, 
there, if one of them dies, yet the Writ ſhall not abate, becauſe they 
go on for the whole after Summons and Severance; and if they were 


to have a new Writ, it would only give the Court Authority to go on 


for the whole. 


Therefore if there be two Executors, and they bring an Action of Ce. EI 653. 
Debt, and one of them is ſummoned and ſevered, or not, and ſuch 1 Len. 44. 
ſevered Perſon dies, yet the Writ ſhall not abate. | | 

So if two Jointenants bring a Writ of Ward, and they are ſum- Ce. Lit. 139. 
moned and ſevered, and the ſevered Perſon dies, the Writ ſhall not 
abate ; becauſe after ſuch Severance he went on for the whole, and ſo 
he does after the Death. | ER. 

So in a Qrare impedit by two Jointenants, and one is ſummoned and Der 279. 
ſevered, and the ſevered Perſon dies, the Writ ſhall not abate; be- 


cauſe the Advowſon is an intire Thing, and he proceeded for the whole 
after the Severance, and ſo he may —_ the Death. | 


In (a) judicial Writs it ſhall not abate by Death, if the Perſon ſur- 10 Ce. 134. 


viving be intitled to the whole; as if a Fine be levied by two Coparce- Co. Lit. 139. 


ners, and one of them dies without Iſſue, Proceedings ſhall go on for 9 
the other, becauſe he is intitled to the whole by Survivorſhip ; but if; 


| Sei. Fa. be- 
pareener had Iſſue, then the Writ would have abated, for ng in an o- 
Vol. IV. 7 | M ; the riginal Writ, 
| 1 Broconl. 64> 


but not upon a Writ of Inquiry. 1 Leen. 265: 


y 
/ 
q 
\ 


mu a... r Cy * th. 


* — -_ 


- — 


the Survivor was only intitled to a Moiety; for there is no Summons 
and Severance in judicial Writs, and therefore if one dies without Iſſue, 
he is intitled to a Moiety. | 
20 H. 6. 30. But if there be ſeveral Perſons named as Plaintiffs in the Writ, and 


4 4 x one of them was dead at the Time of purchaſing the Writ, this may be 
2 H. 7. 16. 


11 pleaded in Abatement; becauſe it falſifies the Writ, and becauſe the 


Clift Ext. 6. Right was in the Survivors at the Time of ſuing the Writ, and the 

Reſt Ent. Writ not accommodated, as the Caſe there was. | 

120. 

26 / pl. 25. But if an erroneous Judgment be given againſt two, either of them 

Bro. Sum. may bring a Writ of Error, and he may ſummon and ſever the other; 

Sever. 19. becauſe it would be unreaſonable, that he ſhould not diſcharge himſelf 
of an erroneous Judgment becauſe the other will not intermeddle ; and 
that Default of one in a perſonal Action ſhall not prejudice the other. 

Cro. Car. 426, If there be feveral Defendants in the original Action, and one dies, 


- up 357. the Writ does not abate; becauſe there being a joint Demand, it ſur- 
tie 299. 


. vives againſt the Reſidue; but if one happen to die pending the Writ, 


164. there muſt be a Suggeſtion on the Roll, becauſe it would be Error to 
1 Show. Rep. g ve Judgment againſt a deceaſed Perſon. 

186. | 

Yelv. 208, In a Writ of Error, if there be ſeveral Plaintiffs, and one dies, the 


* BUY, Writ ſhall abate ; becauſe the Writ of Error is to ſet Perſons in ſtatu 
I ENT. 34+ 


_ quo before the erroneous Judgment was given below; and they that are 


1 Sid. 419. Plaintiffs in Error were diſtinct Sufferers in the Judgment, ſince there 


might be different Executions iſſued thereupon, and different Liens 
were made by ſuch Judgment on the Lands of each of them; and by 
Conſequence the Survivor cannot proſecute the Writ of Error for the 
whole, leſt by a colluſive Perſwaſion, or by Negligence or Deſign, he 
ſhould hurt the Repreſentative of the Deceaſed. 

1 Sid. 49. But if any of the Defendants in Error die, yet all Things ſhall pro- 
ceed; becauſe the Benefit of ſuch Judgment goes to the Survivor, and 
he only is to defend it. 


Theol. 179. In an Audita querela by two, the Death of one ſhall not abate the 
1 445 od Writ; for the Survivor is not to be reſtored to any Thing he has loſt, 


but to diſcharge himſelf of the Execution, and thereupon, notwith- 


ſtanding the Death of the other, he may proceed for a Diſcharge in toto 
for himſelf. DA | 

(a) Made By the (a) 17 Car. 2. cap. 8. it is enacted, That the Death of either 

perpetual by © Parties () between Verdict and Judgment ſhall not be alledged for 


1 Fac. 2 Error, ſo as Judgment be (c) entered within two Terms after ſuch 
cap. 17. c . | 
(b) If either © Verdict. 


of the Par- 5 8 
ties dies at any Time before the Aſſizes, it is out of the Statute; but if after the Aſſizes, though 
before the Trial, it is no Error, for the Aſſizes is bur one Day in Law. 1 Falk. 8, 9. (c) If 


after Verdict, and before the Day in Bank the Plaintiff dies, and the Defendant figns Judgment 
the ſecond Term after the Verdict, this is within the Statute, and the fame as if he had actually 
entered Judgment on the Roll. 1 Sid. 385. 


Alſo by the 8&9 9 V 3. it is enacted, © If there be two or more 
© Plaintiffs and Defendants, and one or more of them ſhould die, if 
© the Cauſe of ſuch Action ſhould ſurvive to the ſurviving Plaintiff or 

. © Plaintiffs, or againſt the ſurviving Defendant or Defendants, the Writ 


or Action ſhall not be thereby abated; but ſuch Death being ſug- 


- © geſted on the Record, the Action ſhall proceed at the Suit of the ſur- 
© viving Plaintiff or Plaintiffs againſt the ſurviving Defendant or De- 
© fendants. And it is further enacted, that if any Plaintiff happen to 

© die after an interlocutory Judgment, and before a final Judgment ob- 
© tained therein, the ſaid Action ſhall not abate by reaſon thereof, if 
© ſuch Action might originally be proſecuted or maintained by the Ex- 
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ecutors or Adminiſtrators of ſuch Plaintiff; and if the Defendant die 
after ſuch interlocutory Judgment, and before final Judgment therein 
obtained, the ſaid Action ſhall not abate, if ſuch Action might ori- 
inally be proſecuted or maintained againſt the Executors or Admini- 
2 of ſuch Defendant; and the Plaintiff, or if he be dead after 
ſuch interlocutory Judgment, his Executors or Adminiſtrators, ſhall 
and may have a Sci. Fa. againſt the Defendant, if living, after ſuch 
interlocutory Judgment, or if he died after, then againſt his Execu- 
tors or Adminiſtrators, to ſhew Cauſe why Damages in ſuch Action 
ſhould not be aſſeſſed and recovered by him or them; and if ſuch 
Defendant, his Executors or Adminiſtrators, ſhall appear at the Re- 
turn of ſuch Writ, and not ſhew or alledge any Matter ſufficient to 
arreſt the final Judgment, or being returned, warned, or upon two 
Writs of $ci. E. it be returned, that the Defendant, his Executors or 
Adminiſtrators, had nothing whereby to be ſummoned, or could not 
be found in the County, ſhall make Default, that thereupon a Writ 
of Inquiry of Damages ſhall be awarded, which being executed and 
returned, Judgment final ſhall be given for the ſaid Plaintiff, his Exe- 
ecutors or Adminiſtrators, proſecuting ſuch Writ or Writs or Sci. Fa. 
againſt ſuch Defendant, his Executors or Adminiſtrators reſpectively. 
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6. Where a Defet in the Writ ſhall abate it. 


The foregoing Objections, ſuch as want of Juriſdiction, Diſability in Vide Tic. 
the Plaintiff, or Privilege in the Defendant, Ec. being Matters de- os, god. 
bors muſt be ſhewn to the Court, and muſt be pleaded in proper Time pþ,,cc. :. 


and Manner; but for Defe&s in the Writ itſelf the Court may ex Of- aided by 


ficio abate it. | Appearance, 
| | Tit. Error. 

And herein we muſt obſerve, that the Law hath been very ſtrict in 9 7. 16. 
obliging Men to keep to the legal Forms it preſcribes; and therefore in 10 E 3. 1. 
the Writ, which is the Foundation of the whole Proceeding, requires“ 3 562 
that Certainty and Exactneſs, as that no Perſon ſhould be arreſted or * 1. 514 
attached by his Goods, unleſs there appears ſufficient Grounds to war- 52, 84. 
rant ſuch Proceedings; ſo that if the Writ vary materially from that Car 172. 
in the Regiſter, or be defective in Subſtance, the Party may take Ad- 95 Fac. 
vantage of it. al 

But though the Writ vary from the Regiſter, yet, if it be warranted Hob. 84. 
by the modern Precedents, this ſhall not abate it. | 


7. Where the Writ's not agreeing with the Count ſhall a- 


If the Count or Declaration varies in Form, the Defendant may ce. Elz. 142. 
plead it in Abatement, for he has abated his own Writ by proſecuting Cre. Fac. 651, 
it in a different Manner; but if it varies in Subſtance, the Defendant 1 Jen 304. 
may move it in Arreſt of Judgment, becauſe the Court has no Au- 
thority to proceed, having proſecuted a different Matter from that 
which the Writ has given Authority to the Court to take Cogni- 
zance of. 5 3 | 

The Declaration varying from the Writ, (a) as by laying the Cauſe (a) Etz. 
of Action in the Reign of a preſent King, where the Writ ſuppoſed Brief, 219. 
it to have been in the Reign of a former King, or by giving the De- 73": | 
fendant a Name different from that in the Writ; () as where the CO) * 
Writ calls him A. B. of London, Alderman, and the Plaintiff declares ee 357. 


againſt Latch 173+ 
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againſt him, as A. B. of London, Eſq; or where the Declaration is other- 
wiſe defective in not purſuing the Writ, or not ſetting forth the Cauſe 
(a) An of Action with that Certainty the Law requires, or in (a) laying the 
17, 18. Offence in a different County from that in which the Writ was brought; 
in all ſuch Caſes the Defendant may plead in Abatement. 


Doc. pl. 84. But the Writ may in ſome Caſes be general, and the Declaration 


& Pls un ſpecial; as where a Statute gives an Action, but does not preſcribe any 
viſion „Form of the Writ, the Writ framed by the Common Law will ferve, 


The Declara- and the ſpecial Matter may be fer forth in the Declaration. 
tion's aovee- 
ing with the Writ. 


14H.6 14 Tf a Feme Sole be diſſeiſed, and afterwards marry, and ſhe and her 
93 Husband bring an Aſſiſe, the Diſſeiſin muſt be alledged to be done to 
Caſes there the Wife; but if a Feme Diſſeiſoreſs marries, in an Aſſiſe againſt them 
cited to this the Diſſeiſin ſhall be alledged to be done by them both, becauſe there 


Purpoſe. is no other Form of Writ. 


8. There the Writ is abated de facto, oz is only abateable. 


2 H. 6. 4. The general (a) Rule herein to be obſerved is, that where the Writ 
* is de facto a Nullity, and deſtroyed, ſo that Judgment thereon would 
. be erroneous, there the Writ is de facto abated; as if an Action is 
pears to 74 brought againſt a Feme Covert as Sole, this makes another Man's Pro- 
Court from perty liable without giving him an Opportunity of defending himſelf, 
the Writ it which would be contrary to common Juſtice, and therefore the Writ 
8 is de facto abated; but tho' the Writ be for this abateable, yet it muſt 
hs. there be abated by pleading in Time, or the Writ ſtands good; and there- 
the Court fore Coverture after the Writ purchaſed muſt be pleaded Poff uitimam 
ought ex Of- continuationem; for the Husband takes her attached with the Action, 
1 and therefore muſt plead in Time, or the 2 will be upon him; 
againſt the for the Wife cannot by her own Act deſtroy another Man's Action, 


8 nor the Husband, unleſs he comes in Time. | 

though the * 

Defendant does not plead it in Abatement; otherwiſe where this docs not appear in the Writ, 
1 Rol. Rep. 2. and for what in particular the Court ex Officio will abate the Writ, vide Cro. Eliz. 


121, 185, 193, 330. Gowlſ. 106. 2 Leon. 162. 3 Leon. 93. 1 Rol. Rep. 176. Palm. 311. Hob. 37, | 


162, 279, 281. Godb. 119. Stile 477. Telo. 56. 3 Co. 85. Vaugh. 95. 


Carth. 172. If the Return of a Pluries Mandamus is laid to be after the Beginning 
of a Term, and the Memorandum of the Bill is entered generally of 
that Term, this makes the Writ a perfect Nullity ; for by the Plain- 
tiff's own ſhewing he had no Cauſe of Action at the Time when the 
Action was brought. | 


1 Salk. 2. Where the Writ is only abateable, it muſt be abated by pleading in 
3 169. Time; for Matters in and before the Writ cannot be taken Advan- 


183, tage of in (a) Error. 
2 A Man ; : | | 
all not aſſigu that for Error which he might have pleaded in Abatement. Carth. 124. 


Carth. 1:4. And therefore if a Feme Covert bring an Action in her own Name 
per attornatum, and the Defendant pleads in Bar to the Action, he 

ſhall never afterwards aſſign the Coverture for Error. 

Tro.Eliz.554 So tho' it be a good Plea for a Defendant to ſay, that a Stranger is 


1 ay Tenant in Common with the Plaintiff; yet if he does not plead it in 
; Abatement, he ſhall not have Advantage of it in Arreſt of judgment. 


I 
| So 
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So if a Quare impedit be brought againſt the Biſhop and Incumbent Cre. Fac. 651: 
only, without naming the Patron, tho? this might have been pleaded ' . 4, 5. 
in Abatement, yet if the Defendant pleads in Bar, Sc. it cannot after 434 8 
upon a Writ of Error be aſſigned for Error; for though the Want of pain. 306, 
the Patron's being made a Defendant might make the Writ abateable, 311. 
yer it was not thereby actually abated; and nothing ſhall be aſſigned * Rot. Rep. 
for Error concerning the Writ but what actually abates it. 239. 
If an Action be brought againſt Sir Francis Forteſcue, Militem & 1 Rol. Abr. 

Baronettum, and he appears and pleads to Iſſue, and a Verdict and 781,791. 

udgment given for the Plaintiff; the Defendant in a Writ of Error + arg * 
ſhall not aſſign for Error, that he was a Knight of the Bath, and ought © 
to be ſo named; for he hath loſt this Advantage by appearing to the 
other Name, and thereby concluded himſelf, 
I a Writ be brought to the Damage of 40 J. and the Plaintiff de- Palm. 230. 
clares ad damnum 2001. and the Verdict gives 307. this is no Error after 
Verdict; for the Writ is not abated de facto, but only abateable by 
Plea. 


9. Wherc the Writ'ſhall abate in toto, oz in Part only. 


Here the general Rule is, that whatſoever proves the Writ falſe at 22 H. 4. 4. 
the Time of ſuing it out ſhall abate the Writ intirely ; as if it appears H 199. 
on the Plaintiff's own ſhewing, that he has no Cauſe of Action for = T 
Part; therefore if an Action of Treſpaſs be brought againſt two De- Eineux. 
fendants, and the one pleads that the other was dead die impetrationis 

brevis, or that there is none ſuch z rerum natura, the whole Writ ſhall 

abate; for it is the Plaintiff's Fault to uſe the Authority of the Court 

to call in a Man that was dead; and it was no leſs an Abuſe of the 

Proceſs to iſſue it againſt a feigned Perſon. | 

But if one of the Defendants die pending the Writ, this ſhall not Rap. Ent. 
abate the Action againſt the other Defendant ; for this is the Act of 363. 
God, and no Default in the Plaintiff: But herein it is to be obſerved, . 
that this Falſification of the Writ muſt be in a material Point; for in 
a Præcipe quod reddat againſt two, if one pleads Non-tenure, and the 
other takes the whole Tenancy on himſelf, the Writ ſhall not abate in 
the whole, but ſtand good againſt him who hath accepted the Tenancy ; 
becauſe he has a proper Defendant to the Action, and the Non-tenure 
of the one does no way prejudice the other Defendant. 

But if there be two Executors, and one is named of D. and ſays he Doc. l. ). 
is of C. the Writ ſhall abate againſt both; becauſe they are both the 21 H. 6. 4+ 
Repreſentatives of one Perſon, and muſt both be legally ſummoned; 
and as they are both but one Perſon in the Eye of the Law, the g 
Plaintiff cannot proceed againſt one (a) without the other; but in this N * 
Caſe the other Defendant will be obliged to plead, though the Defen- omg fr oGe 
dant's Plea in Abatement ſhall be firſt determined; and if it be found hall ſtop 


for him ſhall abate the Writ ia toto. dhe others 

| from pro- 
_ceeding; for the Writ when abated for Want of Form is abated qwoad all, though they have plead- 
ed to Iſſue. 8 Co. 159. Carth. 96. But if two Exccutors ſuc and ſet forth themſelves Execu- 
tors, and that they proved the Will; if on the Probate ſer forth it appears that one only proved 
the Will, and the Defendant pleads this in Abatement, a Reſpondeas Oufter will be awarded ; for 
both have a Right in them, and he that did not prove may come in when he pleaſes. 1 Salk. 3. 


At Common Law Non-tenure of Parcel of the Lands abated the 38 H. 6. 7. 
whole Writ; for this falſified the Writ, which alledged the Defendant Beth. 29. 
to be Tenant of the whole; but it was thought very hard, that a 
Writ, which was good in Part, thould be totally deſtroyed by this Plea ; 
and therefore 25 E. 3. cap. 16. enacts, that the Writ ſhall only abate 
tor that Part of which Non-tenure is alledged. 

Vol. IV. N If 
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4E 4. 32. If the Demandant enters into any Part of the Lands pending the 
Dock. pl. 3. Writ, this ſhall abate the Writ iu toto. 

1 Sand. 182. The Plaintiff declared for Arrears of a Rent- charge, and demanded 
Duppa v. a larger Sum than was due to him by his own ſhewing by 7 J. tos. The 
* Defendant pleaded a bad Plea, and the Plaintiff had Judgment for his 
whole Demand ; but perceiving his Miſtake on the Entry of the Judg- 
ment he releaſes the 7 J. 10s. and it was held a good Releaſe ; and that 
it was not a Falſification of his Writ, but rather an Affirmance; bur in 
the Argument of the Caſe it was ſaid, if the Defendant had taken 
Advantage of it in due Time, it would have abated the Writ. 


Ce. Lis. 28 5. . If an Action is well begun, and Part of the Action determines by 


Act in Law, and yet the like Action is given for the Reſidue, the Writ 
ſhall not abate, but the Plaintiff may proceed for the. Reſidue; bur 
where, by the Determination of Part, the like Action does not remain 
for the Reſidue, there the Action, though well commenced, ſhall 
abate. | | 

Co. Lit. 28 5. 4. As if an Action of Waſte be brought againſt Tenant pur anter vie, 
and pending the Writ Ceſtui que vie die, this ſhall not abate the Writ ix 
toto, but the Plaintiff may proceed to recover Damages on this Writ ; 
for the Leſſor might have an Action for the Damages, though Ce/tus 
que vie had died died before any Action of Waſte brought. 

Co.Lit.285.a. So if an Ejectment be brought, and the Term determine pending 
the Writ, yet the Action ſhall proceed for the Damages only. 

But if Tenant pur auer vie had brought an Aſſiſe pending the 
Writ, and Ceſtui que vie had died; although the Action was well 
commenced, yet the Writ ſhall abate, becauſe no Aſſiſe lies for Da- 
mages only, | | 

c.. Lit. 235.4, So if an Action of Waſte was brought by Baron and Feme in Re- 

mainder in Special Tail, and pending the Writ the Wife die without 


Ifſue, the Writ would abate; becauſe all Actions of Waſte muſt be 


ad exbereditationem. 

Co. Lit. 285.4, So if a Writ of Annuity be brought, and hanging the Writ the An- 
nuity determine, the Writ faileth for ever; becauſe the like Action 
cannot be maintained for the Arrearages only. | 

Co. Lit. 45- When a Writ is brought for two Things, and it appears the Plain- 

Godfrey's tiff cannot have any other Action for the one of them, the Writ 

1 $4.4. 182. {ball ſtand for the Part that is good ; but where it appears he can have 

8 another Writ in another Form for one, there the whole Writ ſhall a- 
bate ; becauſe where there can be no better Writ brought for the Par- 
cel, it ought to continue; but if another Writ could be brought for 
that Parcel, it is bad, and ought to abate 71 toto. 


10. In what Caſes the Defendant hath it in his Election to 
plead in Abatement oz in Bar. 


1 Vent. 249, Whatever deſtroys the Plaintiff's Action, and diſables him for ever 
. ow 92. x from recovering, may be pleaded in Bar; but the Defendant is not al- 
Co 198. ways obliged to plead in Bar, but may plead in Abatement; as in 
Replevin for Goods, the Defendant may plead Property in himſelf or 

in a Stranger, either in Bar or in Abatement; for if the Plaintiff cannot 

prove Property in himſelf, he fails of his Action for ever; and it is of 

no Avail to him who has the Property, if he has it not. 

3 Lev. 268. If there are ſeveral Part-owners of a Ship, and an Action is 
3 Med. 321. brought againſt ſome of them, they cannot, after they have pleaded 
& vide Tit. in Chief, take Advantage of this, being a Matter that ſhould have been 
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So if an Action be brought againſt one Executor, where there are Carth. 261. 
more, if that one Executor doth not plead that Matter in Abate— 
ment, but pleads to the Action, he ſhall never have the Advantage of 
ſuch a Plea afterwards. 

So where Treſpaſs is brought by one Jointenant, or by one Tenant Carth. 261. 
in Common, and the Defendant pleads to the Action, and the Jury 
find ſpecially, that another (not named) is Jointenant or Tenant in 
Common with the Plaintiff; yet he 1hall have Judgment, notwith- 
ſtanding the Writ at firſt was abateable. 

So where an Action of Debt is brought ona joint Bond againſt Cre. Eliz. 554. 
one of the Obligors, and upon Non eft factum pleaded the Jury find, a "a 
that J. S. (then living) was jointly bound with the Defendant, yet the ; . 
Plaintiff ſhall have Judgment. 1 Mod. 103. 

| in. 280. 

Tenant in Common of Lands brought an Action of Trover in his Tui. 24 
own Name alone, for cutting down Trees and carrying them away; Car. 2 _ 
the Defendant pleaded to Iſſue; and in a ſpecial Verdict it was found, _—_ 3 * 
that the Plaintiff was Tenant in Common with J. S. not named; yet een Black- 
the Plaintiff had Judgment, becauſe this was a Matter pleadable in burn v. 


Abatement. | Grove, 
Outlawry may always be pleaded in Abatement, but not in Bar, Co. Lit. 128. 
unleſs the Cauſe of Action be forfeited. gy Out- 


Alienage may be pleaded in Bar or in Abatement ; but with this Bro. Denizen, 
Difference, that Alienage can only be pleaded in Abatement to an 10. 
Alien in League; but may be pleaded in Bar to an Alien Enemy, be- Ce. Lit. 129. 
cauſe the Cauſe of Action is forfeited to the King, as a Repriſal for 
the Damages committed by the Dominion m Enmity with him. 

In an Action of Debt on a Judgment obtained the Defendant cannot Carth. 136. 
plead a Writ of Error brought and pending, either in Bar or in Abate- 
ment; but in (a) one place it is ſaid, it may be pleaded in Abatement, (a) Cartb. 1, 2. 
though not in Bar. 


A Man may plead in Bar or Abatement to a Sci. Fa. as well as to Lucas Rep. 
other Actions. 112, 
In Replevin, if the Defendant will take Advantage of a Variance 6 a, , 103 


in the Place where the taking is laid, from that in which it really was, — Pr;/at in 
he muſt plead it in Abatement. auter lieu 


1 muſt be plea- 
ded in Abatement, and cannot be pleaded in Bar. 1 Salk. 3. Carth. 244. 1 Show. 98. 


In Debt on a Bond the Defendant pleads the Condition for the Pay- Comb. 483. 
ment of three ſeveral Sums at three ſeveral Days, and that he hath paid — ay 
two of them at the Days limited, and the third is not yet come, and con- 28 
cludes in Abatement; and it was argued, that this ought to be pleaded 
in Bar, and not in Abatement; for in every Plea in Abatement the 
Defendant ought to ſhew the Plaintiff how to bring a better Writ, and 
here he ſhews that he ought to have none at all, the Day of Payment 
of the third Sum not being yet come; as in an Action for an Attor- 
ney's Fees, if the Defendant pleads, that the Plaintiff delivered no Bill 
of them to him, he ought to conclude in Bar; and of this Opinion 
were the Court. | 

The Plaintiff in Bar to an Avowry pleaded a Diſtreſs for the ſame Cont. 375. 
Duty in other Lands chargeable : And Holt ſaid the Plea was naught ; _ * 
for it ſhould have been pleaded in Abatement of the Avowry, that a * 
former Replevin was depending (if the Truth was ſo) or if determined, 
then levied by Diſtreſs, & 7/int riens arere. 


11. Pendency 
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11. Fenvency of another Suit oz Adlon how to be pleaded in 
Abatement. 


9 H. 6.12 Here the general Rule is, that whenever it appears on Record, that 
Mer 418, the Plaintiff has ſued out two Writs againſt the ſame Defendant for 
539: the ſame Thing, the firſt not being determined, the ſecond Writ ſhall 


* . ,, abate; for the Law abhors Multiplicity of Actions, and will not allow, 


1 Vent. 101, that a Man ſhall be (a) twice arreſted or twice attached by his Goods 


(a) Where a for the ſame 'Thing; for if he might fuffer twice, by the ſame Reaſon 


N a he might ſuffer in infinitum. 

Appes ; | 

. "un pleaded in Abatement to a ſecond Appeal, 2 Hauk. P. C. 190. and where a prior Suit de- 
pending may be pleaded to an Information. 2 Hawk. P.C. 275. But it 1s no good Plea in Abate- 
ment of an Indi&ment, as it is of an Appeal or an Information, that there is another Indictment 
againſt the Defendant for the ſame Offence; bat in ſuch Caſe the Court will in Diſcretion quaſh 
the firſt Indictment. 2 Hawk. P. C. 367. | 


4 H. 6. 24. And it is not neceſſary that both ſhould be pending at the Time of 

Do#, l. 10. the Defendant's pleading in Abatement ; for if there was a Writ in Be- 

My AFG ing at the Time of ſuing out of the ſecond, it is plain the ſecond was 
vexatious, and ill ab initio, and therefore could not be rectiſied by a 
ſubſequent Determination of the firſt; but then it muſt appear plainly 
to be for the ſame Thing; for an Aſſiſe of Lands in one County ſhall 
not abate an Aſſiſe in another County, for theſe cannot be the ſame 
Lands. ; 

3 H. J. 3,4 But a Formedon'for Rent may be pleaded in Abatement of a Forme- 

Doct. pl. 10. don for the fame Manor whence the Rent iſſues, & vice verſa; becauſe 


the Plaintiff cannot have a Manor and the Rent ifſuing out of it, and 


therefore the ſecond Formedon is apparently vexatious. 


5 Co 61) In general Writs, as Treſpaſs, Aſſiſe, Covenant, where the ſpecial Mat- 


Do#. pl. 11, ter is not ſet forth, and the Plaintiff is nonſuited before he counts, 
a and the ſecond Writ is ſued pending the other; yet the former ſhall 
not be pleaded in Abatement, becauſe it does not appear to the Court 
that it was for the ſame Thing ; for the firſt Writ being general, the 
Plaintiff might have declared for a diſtin&t Thing from what he de- 
manded by the firſt Writ; but when the firſt is a ſpecial Writ, and 
ſers forth the particular Demand, as in a Præcipe quod reddat, Ec. there 
the Court can readily ſee that it is for the ſame Thing; and therefore 


though the Plaintiff be nonſuited before he counts, yet the firſt ſhall 


8 abate the ſecond Writ, it being apparently for the ſame Thing. 
{Fes Caſs, An Action depending in an (/) Inferior Court cannot be pleaded to 


(6) The an Action brought in one of the Courts at Heſtminſter for the ſame 
Plaintiff Thing. | | 


counted up- 


on ſeveral Promiſes for Work and Labour in the Pariſh of St. Mary Le Bow, London; the Defen- 
dant pleaded in Abatement, that before this Action brought the Plaintiff had libelled in the Ad- 
miralty fur the ſame Cauſe of Action; vpon Demurrer it was infifted for the Plaintiff, that this 
was within the Rule laid down in 5 Co 62. and the Whole Court gave Judgment againſt the De- 
fendant, quod Reſpondeas Ouſter. Fitz. 313. 5 Geo. 2, in C. B. Dadfeld v. Warden. 


Dier 92, 93. The Law will not allow two Quare Impedits to be brought for the 
He. 13. ſame Preſentation, viz. a ſecond by the Defendant againſt the Plain- 
tiff, when there is one pending in Court by the Plaintiff againſt the De- 
fendant, & fic in brevi de partitione ; becauſe the Defendant can have 
the ſame Remedy on the firſt Writ as he could on a ſecond. F 
The Law is ſo watchful againſt all vexatious Suits, that not only 
it will not ſuffer two Actions of the ſame Nature to be pending 
I tor 
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for the ſame Demand, but not even two Actions of a (a) different (a) There- 


N ature. fore it is a 

| : | good Plea 
in Treſpaſs, that the Plaintiff has brought a Replevin for the ſame Thing, becauſe in both Caſes 
Damages are to be given for that Caption. 8 H. 6. 27. Do#. pl. 10. So in an Aſſiſe of Darrein 
Preſentment a Quare ;mpedit depending for the ſame Preſentation is a good Plea. Hob. 134. 


In a Snare impedit brought by the Earl of Bedford againſt the Bi- Hob. 137. 
ſhop of Exeter and others, the Defendants pleaded, that the Plaintiff 
had brought another Quare impedit for the ſame Preſentation, which is 
ſtill depending and undetermined, with an Averment, that it was the 
ſame Plaint, avoidance and Diſturbance: The Earl replies, that ſince 
his former Writ purchaſed, the ſame Church being ſtill void, he pre- 
ſented Henry Curtis to the Biſhop, who refuſed him, which is the Di- 
ſturbance he now complains of; and traverſes, that it is the ſame Di- 
ſturbance on which both Actions were brought; the Defendant de- 


murred: And it was ruled, that the Writ ſhould abate; for though 


there muſt be a Diſturbance naturally to maintain the Action, yet the 
principal Effect of the Suit is to recover the Preſentation ; and the Na- 
ture of a Quare impedit is to be final, or Nonſuit, or Diſcontinuance, 
which this would defeat; for by this Rule the Plaintiff might bring a 
new one without leaving the former Suit; and though in this Caſe 
there was a (b) new Defendant; yet the Writ abated, becauſe there () That 
were two Quare impedits againſt the ſame Man; and therefore a freſh Ae #2 


g 1 Action of 
Defendant could no more enable him to bring a ſecond Quare impedit Treſpak is 


than a ſecond Diſturbance could. brought, and 


afterwards a 
Replevin for the ſame Thing, there muſt not be more Defendants in the Replevin than there 


was in the Action of Treſpaſs, becauſe ir cannot 1 7 * with the Averment that it is una ea- 
demque Captio. DoR. pl. 10. In Treſpaſs againſt two Defendants, they both pleaded in Abatement 


another Bill of Treſpaſs pending againſt one of them, and three Judges againſt Holt, who doubted, 
held the Plea good as to both. Carth. 96, 97. 


If a ſecond Writ be brought the ſame Day the former is abated, it Allen 34+ 
ſhall be deemed to be ſued out after the Abatement of the firſt. 

If an Action pending in the ſame Court be pleaded to a ſecond Dier 227. 
Action brought for the ſame Thing, the Plaintiff may pray that the Carth. 453. 
Record may be inſpected by the Court, or demand Oyer of it; which 
if not given him in convenient Time, he may ſign his Judgment. 

So an Action of Battery and falſe Impriſonment brought in B. R. Carth. 517. 
the Defendant pleaded in Abatement another Action depending for the Creamer v. 
ſame Matter in the ſame Court; the Plaintiff replied, Quad non habe- * 
tur aliquod tale recordum & petit quod recordum illud, Ec. inſpiciatur, with- 
out giving Liberty to the Defendant to rejoin, uod habetur tale recor- 
dum ; and upon a Demurrer to this Replication the Plaintiff had Judg- 
ment; becauſe this being a Record of the ſame Court in which it was 
pleaded, the Plaintiff might (c) pray, that it might be inſpected by (e) As in 
the Court, if any ſuch there was; and upon this Plea the Court held Pier 227: 
the Paintiff might have prayed Oyer of the Record pleaded, and for 


want of Oyer might have ſigned Judgment, which is the quickeſt Me- 
thod of proceeding. 


12. (Ujat ſhall be ſaid a Plea in Bar oz in Abatement; and 
therein of the Concluſion pꝛoper to each Plea. 


If a Defendant pleads Matter in Abatement, and concludes in Bar, 2 Rol. Rep. 64. 
this ſhall be eſteemed a Plea in Bar, and the Court will give final Judg- = ol 
ment thereupon ; becauſe by pleading to the Action the Writ is ad- 3% 


: : 2 Sand. 128. 
mitted to be good, and he puts the whole Matter upon his Plea, 
Vol. IV. O So 
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1Show. Rep. . 
but vide 

6 Med. 103. 
1 Lutw. 34, 
8 
10 H. 7. 11. 
1 Mod. 244. 


1 Lev. 312. 
Comb. 479. 

: s Med. 236, 
Lucas Rep. 

112. 


1 Vent. 136. 
Lutw. 36. 
$ Mod. 281. 


3 Lev. 120. 
6 Mod. 103. 
1 Mod. 244. 


5 Med. 132, 
ſa id Arguen- 
do. 


Lucas Rep. 


6 Mod. 236. 
per Holt. 


(a) 3 Ad. 
281. S. P. 


3 Lev. 120. 


Mod. 30. pl. 
99. 


So if a Man pleads in Bar, and concludes in Abatement, this ſhall be 
eſteemed a Plea in Bar; becauſe he could have no Writ, if he could 
have no Action; and where there could be no Action, the Diſpute 
about the Writ would be inſignifcant. | 
A Plea in Abatement may be ,gogd, though it contains Matter in 
Bar; but this is to be underſtood of ſuch Pleas as may be pleaded 
either in Diſability or in Bar; as Alienage, Outlawry, Ec. 

If a Matter, which may be pleaded either in Abatement or Bar, 
be pleaded in Abatement only, if the Plaintiff replies or demurs in 
Bar, this will be a Diſcontinuance; becauſe the Plaintiff does not main- 
tain his Writ, and the Defendant may have other Matter in Bar, of 
which he would hereby be excluded. 


But if the Defendant- begin ſuch Plea in Bar, and concludes in 


Abatement, or pleads in Abatement, ayd concludes in Bar, there the 
Plaintiff may reply or demur to it, either as a Plea in Abatement or 
in Bar; and if he demurs, or pleads to it as a Plea in Bar, then the 
Judgment is final; for he has cloſed with the Defendant to pur the 
Plea to the Judgment of the Court, as a Bar to the Action. 

But if he demurs, or replies in Abatement, as he may, then the 
Judgment is Que defendens reſpomdeat ouſter, for then only the Writ is 
put in Judgment before the Court; and the Plaintiff, by putting the 
Writ in Judgment only to the Court, has waived the Benefit of putting 
that Matter in judgment to the Court as a Plea to the Action; and if 
the Judgment were not in Abatement, it would not be purſuant to the 
Defendant's Prayer. | 

Every Plea in Abatement is either to the Writ or Count; if the 
Action is brought by Original, then the Plea is Petit judicium de brevt, 
and it muſt conclude in the ſame Words; if it is to the Declaration, 
then it muſt be Petit judicium de billa & narratione, for Billa and Nar- 
ratio are the ſame. 

It is ſaid to be the Concluſion of a Plea, and not the Matter of it, 
that makes a Plea in Abatement ; ſo that ſhould a Man plead a Plea, 
that for the Matter of it might have been pleaded in Bar, and con- 
cludes Petit quod breve caſſetur, it would be but a Plea in Abatement, 


and the Judgment would be no other than a Reſpondeas Ouſter; ſo vice 


verſa a Plea in Abatement, pleaded in Form of a Plea in Bar, would 
be a Plea in Bar, though an ill one. 


If a Dilatory be pleaded, and the Plaintiff take Iſſue upon it, he 


may conclude with a Petit judicium & damna, becauſe there final Judg- 


ment ſhall be; but if a Dilatory be pleaded, which the Plaintiff docs 
not deny, but confeſſes and avoids, he muſt conclude in Maintenance 
of his Writ; as if the Defendant plead an Artainder in Diſability of 
the Plaintiff, and he pleads a Pardon, he muſt not conclude with a 
Petit judicium & (a) damna, but in Maintenance of his Writ. 


IF there are four Defendants, and after ſeveral Continuances three 
of them plead the Death of one of them in Abatement, viz. Petunt 
judicium de brevi & quod breve illud caſſetur; this is ill in its Concluſion, 
and ſhould have been Petunt judicium fi Curia ulterius procedere vult. 

Where the Matter of Abatement appears on the Face of the Record, 
the Plea ſhall begin and end with a Petit judicium de brevi ; but where 


the Matter is debors, the Defendant ſhall only end his Plea with a Petit 
judicium. 


* 13. Fleas 
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13. Pleas in Abatement, how reſtrained. 


As Pleas in Abatement enter not into the Merits of the Cauſe, but 
are merely dilatory, the Law has laid the following Reſtrictions on 
them: 8 | | 227 
1. By the Statute 4 & 5 Anne, cap. 16. for Amendment of the Law, 
no dilatory Plea is to be received, unleſs on Oath, and probable Cauſe 
ſhewn to the Court. | \ o {7 | 
2. No Plea in Abatement ſhall be received after a Reſpondeas Onfter ; Heil. 126. 


for then would they be pleaded in infinitum. - 8 40, 
3. That they are to be pleaded before Imparlance. Vide the Di- 
viſion Impar- 
lance. 


4 That when Iſſue is joined on them, if it be found againſt the De- Li che next 
fendant it ſhall be peremptory. ollowing 


Division. 


5. That nothing ſhall be pleaded in Abatement of a Sei. Fu. upon a 1 Call. 2, 


Judgment that was pleadable in the original Action; for it would be 


unreaſonable he ſhould diſable the Plaintiff from having Execution, ſince 
he admitted him able to have his Judgment. | 

6. That though a Plea in Bar, being certain to a common Intent, is Cro. Fac. 82. 
good, every dilatory Plea or in Abatement maſt be good to every In- 
rent. 

7. That the Defendant ſhall not plead m Abatement two Outlawries, Hob. 250. 
or two Excommunications; Duplicity being a Fault in Abatement az Cartb. 5, 9. 
well as in Bar. 

8. That a Plea in Abatement muſt be put in within four Days after : Luteo. 
the Return of the Writ ; becauſe the Perſon coming in by the Proceſs 1187. 
of the Court ought not to have Time'to delay the Plaintiff. * 

That in Pleas in Abatement, which relate to the Perſon, there is Carth. 363. 
a Neceſſity of laying a Venue, all ſuch Pleas being to be tried where Salk. 4, 6. 
the Action is laid. | 


14. Of the Judgment on a Plea in Abatement, and how far 
2: peremptoꝛy. 


The Judgment for the Defendant on a Plea in Abatement is Qd breve Telv. 112. 
or Narratio caſſetur, and for the Plainteff a Reſpondeas Ouſter; but if! Vert: 22. 
Iſſuc be joined on a Plea in Abatement, and it be found for the Plain— . 
tiff, jt ſhall be (a) peremptory againſt the Defendant, and the Judg- — on 
ment ſhall be Qu ͤrecuperet; becauſe the Defendant chuſing to put the Indid mens 
whole Weight of his Cauſe upon this Iſſue, when he might have had a + 6400g 


Plea in Chief, is an Admittance that he had no other Defence. hy pour 7. 0. 


| | 275 
Alſo if the Defendant (3) demurs in Abatement, the Court will give Salk. 220. 
final Judgment, becauſe there can be no Demurrer in Abatement ; for y 195. 
if the Matter of Abatement be debors, it muſt be pleaded ; if intrin- \{ rare 
fick, the Court will take Notice of it ex officio. in Abate- 


ment to an 
Inditment for a capital Offence or Appeal of Death ſhall not conclude the Party, but he ſhall 
have Leave to auſwer over to the Offence. 2 Hawk. P. C. 334. 


If there be two Defendants, and they plead- two ſeveral Pleas in Hob. 250. 
Abatement, and there be Iſſue to one, and Demurrer to the other, if the 
| Iſſue 
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Iſſue be found for the Defendant the Court will not proceed on the De- 
murrer ; & ſic vice verſa ; for in both Caſes, the Writ being once abated, 
it would be impertinent to judge whether it ought to abate on the 
other's Plea. 

Carth. 44). If on a Plea in Abatement a Reſpondeas Ouſter is awarded, and after- 

5 Mod. 392. wards the Defendant pleads in Chief, and there is a Verdict for the 
Plaintiff; yet if the Plea in Abatement does not appear to have been 
entered on the Niſi prius Record, Judgment will be arreſted, for it 
being entered on the Plea Roll (which was in Court) it muſt be men- 
tioned in the Niſi prius Roll, otherwiſe it does not appear that it was 
a Verdict in the ſame Cauſe. 


15. Fozeign Plea, 


2 Lil. Reg. A (a) Foreign Plea is when the Defendant pleads ſuch Plea as car- 


__ \, Ties the Cauſe out of the County that it is laid in, by. ſhewing that the 
(a) Moe be Matter alledged is not as to it's Trial within the Juriſdiction of that 
ingroſſed in Court. 
Parchment, 


and ſigned by Counſel. , 2 Lil. Reg. 299. 


/ 


Lit. Rep. 236. As this Plea is merely dilatory, and ouſts the Court of its Juriſdic- 


Stile 225, tion, it hath been held, even before the Statute of 4 5 Anne, that 
yu 97. it muſt be on Oath, and (b) before Imparlance ; and if the Defen- 


(b) 1 Vent, dant refuſes to make Oath of the Truth of his Plea, the Plaintiff 


180. may ſign Judgment as upon a Nihil dicit. | | 
Hetl. 126. If a Defendant in a Corporation Court pleads a foreign Plea, which 
Lit. Rep. 236. is collateral, as in Debt upon a Bond, if he pleads a Releaſe made in 


S. C. verba- à Place out of the Juriſdiction of the Court, it need not be received 


8 without Oath; but if in Covenant, or Debt for Money to be paid at 
another Place, he pleads Payment accordingly, or Covenants perform- 
ed in the Place limited, which was out of their Juriſdiction, it ought 
to be received without Oath. | 

Paſch. 26 If there be a Cauſe removed from Canterbury into B. R. by Habeas 
Car. 2. in Corpus, and the Plaintiff declares here upon a Demiſe in London of a 
2 Houſe in Canterbury; if the Defendant pleads an Entry and Ouſter in 


Browne —— 


1 Med. 118. Canterbury, ſo that this cannot be tried here; this is not a Foreign 


8 C. Plea, becauſe it ariſes naturally upon the Caſe; ſo if Matter ariſe 
within two Counties, and the Plaintiff lays it in one, *tis not a Foreign 

; Plea for the Defendant to plead any Matter in the other. 
FEA In real Actions in (c) London, if a (d) Foreign Plea be pleaded, it 
reign Pleas ſhall be ſent into the Common Pleas to be tried; but otherwiſe it is in 


in Wales Perſonal Actions. | | . 
ſhall be | 


tried, vide the Statute 34 œ 35 H. 8. cap. 26. (4) This is within the Equity of the Statute 
of Glouc. cap. 12. which vide expounded 2 Inſt. 324-5. which extends to real Actions only wherein 
Voucher lies, and not to perſonal. 2 Leon. 3). 1 Sand. 98. | 


5 Med. 335- Antient Demeſne, and all Pleas of Privilege, are Pleas to the Juriſ- 
| diction ; but they are not foreign, and therefore they are to be re- 
ceived without an Oath. 

Stile 225. If a Perſon be ſued in an Inferior Court on an Obligation conditioned 

Dudney v. to pay Money out of the Juriſdiction of ſuch Court, and the Defen- 

Celher. dant pleads Payment according to the Condition; this is not ſuch a 
Foreign Plea as need be on Oath. 

1 Sid. 234. So if in Covenant brought in London for Payment of a certain Sum 

23 of Money on the Return of a Ship, the Defendant pleads, that the 

4 Yd, $i, Ship returned to ſuch a Place in Cornwal; and thereupon the Plaintiff 

2 . demurs; 
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had the Matter been local, then jt would have amounted to a foreign 
Plea, which mult have been put in on Oath. | 

But where a Prohibition was prayed for to the Court of the Comprey i Vere. 180. 
in H/00d-ſtreet, London, to an Action of Debt there commenced, for St. Aubin v. 
that the Defendant had pleaded before any Imparlance, that the Cauſe (“*. 
of Action did ariſe at a Place out of their Juriſdiction, and offered to 
have ſworn his Plea, and they refuſed to accept this Plea ; and upon 
this Matter a Prohibition was granted; for (a) Inferior Courts have (a) For this 
not Cognizance of tranſitory Things which ariſe in Places out of their vide Tit 
Juriſdiction ; but then it is not ſufficient to ſurmiſe ſuch Matter for a 2 
Prohibition; but a Plea to that Effect muſt be tendered in the inferior 4 
Court, and that before Imparlance; and it muſt be on Oath, and then, 
if refuſed, a Prohibition thall be granted, or upon ſuch Refuſal a Bill 
of Exceptions may be made. 

In Debt brought in B. R. the Plaintiff laid the Vue in ſuch a Place Carth. 402. 
within the County Palatine of Chefter, which County was alſo in the 5 Med. 335: 
Margin of the Declaration; the Defendant without imparling pleaded bs "Y 
by Attorney, that he is, and at the Time of the Action brought was, Broom 

reſident at the ſaid Place within the ſaid County; and fo prayed Judg- 
ment, if the Court of B. R. ought to hold Plea of this Matter. The 
Plaintiff taking this to be a foreign Plea rejected it, as not being on 
Oath, and figned Judgment: But per Holt C. J. a foreign Plea is where 
the Action is carried out of the County where it is laid, which in this 
Caſe was not done; fo that this is only a Plea to the Furiſdiction of the 
Court, which is never ſworn; ſo the Judgment was ſet aſide. 

In Debt brought in London, a Prohibition was moved for, and ruled 5 t 146. 
niſi, upon Suggeſtion, that the Defendant had tendered for Plea below, Srarks v. 
that the Cauſe did ariſe out of their Juriſdiction, and offered to make . 
Oath of the Truth of his Plea; and it was ſhewed, that he tendered 
his Plea after the Court was up; whereas it ſhould be ix propria perſona, 
and in Court; and though an Afidavit was offered in B. R. of the 
Truth of his Plea; and one Tirner's Caſe was quoted, where a Pro- 
hibition had been granted upon ſuch an Afidavit here above without 
Oath of it below; yet per Powel, Could and Powis, abſente Holt, the 
Rule was diſcharged ; for in all Pleas that ouſt a Court of Juriſdiction, 
whether inferior or ſuperior, there muſt be Oath in that very Court of 
the Truth of the Plea. | 

If one be ſued in an inferior. Court for a Matter out of the Juriſ- 1 Peer N, 
diction, the Defendant may either have a Prohibition from one of the liam: 476. 
Common Law Courts of H/eftminſter-Hall ; ot in Regard this may hap- 
pen in a Vacation, when only the Chancery is open, he may move that 
Court for a Prohibition; but then it muſt appear by Oath made, that 
the Fact did ariſe out of the Juriſdition, and that the Defendant ten- 
dered a foreign Plea before Imparlance, which was refuſed ; and if a 
Prohibition has been granted out of Chancery improvide, and without 
theſe Circumſtances attending it, the Court will grant a Superſedeas 
thereto. 

If it appear on the Face of the Declaration, that the Matter is out 1 Peer Wit- 
of the Juriſdiction of the Court, then a Prohibition will be granted m 477- 
without Oath of having tendered the foreign Plea ; and in theſe Caſcs 
Equity imitates the () Common Law. | (50 In 2 
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1 1 5 — N re 5 = 
= demurs; and adjudged, that this Plea is not good; for the Matter 

4% being tranſitory, the Defendant cannot oblige the Plaintiff to change 

Y his Action, but muſt plead to it in ſuch Place as he has laid it; and 


* 
1 
F - 

F 
2 
WW k 
1 
8 | 
1 * * 
2 
$ 
* 
bed u 
. 
43 
4 
bb. 
«7 
71'S 
i 
Et 


1 * 8 89 6 N * 
. ? E 53 rm” - #4 as i p 
. — — 8 * Kant 25 8% 3 _; . IVE TED 
A „„ , ny 5 
_ q FE” 8 p g £ n ; 7 8 | 23 & | : r n a bag 1 » 
A y FE I Eg OD 3 Rat FARK EN 3 Nr a. $ 4 r 1 1 * a ee 5 Fly 13 tut - 6 . N 3 Lay 
= 5 _ &A' n Ga . o 9 7 1 * r 4 ” *- 4 a, 7. Re Wo EIT, * 1 K- 1 * = 1 * \ + of "Tag a 26, $4.75 "% - . . et hs ob * bs x \ — 2 A - . » 
- 4 2 5 N F by 4 LF Co of * 5 8 3 2 btn M3. of 2 a , . P'S: 2 92 1 1 , F FLY | Ag i a, us REF 7 Oey ; o 2 a =" 7 
* * 6 F pa 4 ** th ys q N 4 0 N 4 * 8 7 , . * e 8 ir 1 W 5 1 1 0 5 
— 2 2 5 WS 3s L 4 N CERA N 14 g , 2 > 4 l * * o * 4 4 8 . N 7 4 of l 3 * 3 — ene x . , o ; JS>, P * * — < oy *4 

2 Hg , q n 7 „ 5 oh. "I 5 # 1 41 2 7 * — k * * . I 1 * p . * K <= e * " F * * . . 

oh PRE EE. * * N . 2 CS £ . & 3% K q » 5 4 y 1 8 8 4 5-43 5 % mv > = 1 * SE y © ot 7 d 8 * 2 ö 9 Rat "Dy A ＋ 7 = — 4 * 

. 2 Ig ot Sr F | . on 4 W 1 , y ” at, . < + 4 d 1 Wen. : 4 5 2 * . * % a «> q Mm ö 9 e - 

. 1 e os « 7 5 93 \ . \ 1 * Ro ; : 4.4 * 2 4 N n k * 8 1 2 ni. ; * n 1 a N * N : 8 _— N Ia bon * * * 8 . 

5 1 1 1 e p 1 4®\ 2 If 2 "> T 3. _ 5 % - 1 J * bs = 4 * g * 

Wes — ne”: , a 12938 8 S P Ions Wo TIOELRTY R2 T. ... et > 12 Was. VS IC PROS OPT AOL OST OL As. A l - 

5 Fas r 3 OY, q "og ng. A TIS 3 Ng CEASE . : Ch CY 2 & . <4 LES TR. K . N . . . 

n 3 SEES A _— Sp 98 N r n * —_— # - * * n YR N 2 4 

3 asf 0 - SALE I * " en . IF * , — 

5 23 5 * N %* * 8 LY * a 
9 * a . 5 8 - 2 


1 Hes | ; Motion for 
| 2 a Prohibition to an Eccleſiaſtical Court, as to more than appears on the Face of the Libel, there 
2 muſt be an Affidavit of the Truth of the Suggeſtion. 2 Salk. 549. 

| Y Vol. IV. P On 


3 a So | 8 ——— 4 
54 Pleas and Pleading. 

Hill.12Geo.2. On a Rule to ſhew Cauſe why an Attachment ſhould not be granted 
WV * R. againſt the Mayor of Marlborough, for refuſing to accept the Defen- 
M2 „ dant's Plea in his Court, it was held not to be ſufficient for a Defen- 
dant in a Court below to bring his Plea into Court, and offer to make 
Oath of the Truth of it; but that he muſt tender his Plea with an 
Affidavit annexed of the Truth thereof, and that this muſt be done 
before a general Imparlance ; but that he might haye prayed a ſpecial 
Imparlance, and then have come at the next Court and pleaded: It 
was alſo held, that the proper Way of proceeding was not by Attach- 
ment, but that a Prohibition ſhould have been moved for; and ſo the 

Rule for an Attachment was diſcharged. 


(G) Of Pleas in Bar and in Chief: And. 


erein, 


1. Ok the General Jſue, and how kozmed. 


10 Lit. 126. | fps E is thus defined by my Lord Coke, a ſingle, certain and mate- 
rial Point iſſuing out of the Allegations and Pleas of the Plaintiff 
and Defendant, conſiſting regularly of an Affirmative and Negative, 

to be tried by twelve Men; and is either General or Special. 
The General Iſſues were contrived in ſuch Words as were moſt 
proper to deny the whole Fact in the Declaration; as in a Charge of 
(a) That Treſpaſs, the General Ifſue is (a) Not guilty, in Debt that he Owes 
Not guilty nothing; (5) if the Action is grounded on a Specialty, Non eſt factum, 
* any or that it is Not his Deed ; 2 the Debt being grounded on a Spe- 
Misfeaſance Cialty, he admits the Debt, unleſs he denies the Deed; for the Seal 


whatſoever, continuing, it muſt be diſſolved eo ligamine quo ligatur. 
Cro. Eliz. 257. 


3 Mod. 324. Skin. 280. (0 Cro. Fac. 377, 531. to an Uſurious Bond or Sheriff's Bond 
Non e 44 7 cannot be pleaded, but muſt be ayoided by ſpecial Pleading. Hob. 7 2. & vide Titles 
Sheriff and Uſury. 


co. Lit. 126.4 An Ifſue being taken generally referreth to the Count, and not to the 
Writ; as in Account, the Writ chargeth him generally to be his Re- 
ceiver, the Count chargeth him ſpecially to be his Receiver by the 
Hands of . The Defendant pleadeth, that he was never his Re- 
ceiver in Manner and Form, Sc. this ſhall refer to the Count, ſo as he 
cannot be charged but by the Receipt by the Hands of T. 

Co.Lit-126.4a, An Ifſue ſhall not be taken on a Negative pregnant, which implieth 
another ſufficient Matter; but upon that which is ſingle and ſimple, 
as Ne dona pas per le fait implies a Gift by Parol, and therefore the 
Iſſue muſt be Ne dona pas modo & forma. 

Co. Lit.126.4, Some Iſſues be good upon Matter affirmative and negative, albeit the 
Affirmative and Negative be not in preciſe Words; 'as in Debt for 
Rent upon a Leaſe for Years, the Defendant pleads, that the Plaintiff 
had nothing at the Time of the Leaſe made; the Plaintiff replieth, 
that he was ſeiſed in Fee, Ec. this is a good Iſſue. | 

Eo.Lit.126.a, Where the Iſſue is joined of the Part of the Defendant, the Entry 

33 H. 6. 21. is Et de hoc ponit ſe ſuper Patriam ; but if it be of the Part of the Plain- 
tiff, the Entry is Et hoc petit quod inquiratur per patriam. 

Colle 126.6. There be ſome negative Pleas which be Iſſues of themſelves, where- 

2. unto the Demandant or Plaintiff cannot (c) reply, no more than to 


that it would à General Iſſue, which is Et prædictus A. ſimiliter; as if the Tenant 
be ĩneonve· , | | | do 
nient to go 1 

on to a Replication, becauſe to reply generally would leave it too large and comprehenſive, and 


to reply any particular Kind of Eſtate would be too narrow, and conſequently immaterial. 
1 Peer Williams 259. 3 


— as. 
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do vouch, and the Demandant counterplead, that the Vouchee or 

any of his Anceſtors had any Thing, Oc. whereof he might make a 
Feoffment, he ſhall conclude, Et boc petit quod inquiratur per patriam 

& fprædictus tenens ſimiliter; ſo in a Fine pleaded by the Tenant, Ec. 

the Demandant may ſay, Quod partes finis nihil habuerunt, and Hoc 

petit quod iuquir & prædict tenens ſimiliter; and fo in a Writ of Dower, 

the Tenant pleads, Unques ſeiſe que 'dower, he ſhall conclude, E? 

de hoc ponit ſe ſuper patriam & prædict'“ petens ſimiliter. 

Every Iſſue conſiſts of an (a) Affirmative and Negative; and an Iſſue co. Lit. 126. 


being once well tendered muſt be accepted, and cloſes the Pleadings. 1 bout. 338. 
| nt. 623, 
1139. Comb. 86. (a) A Diſtinction was thus taken by Counſel, viz. that where an Affir- 
mative came after a Negative, there Iſſue ought not to be joined, but ought to be left on the 
other Side; but where the Affirmative was firſt and the Negative came after. there it ought to be 
joined. But Holt, Ch. J. ſaid he had never heard of this Diſtindtion, and therefore gave but little 
egard to it. Carth. 88. 


In an Audita querela, to avoid the Execution of a Recognizance, the Cre. Eliz. 
Plaintiff ſets forth, that it was defeazanced upon Payment of divers 724 < 
Sums of Money at certain Days, and that he was at the Place ap- Phils 
pointed, and tendered the Money, and that the Defendant was not 
there to receive it; the Defendant pleaded () Proteſtando, that the (5) A Prote- 
Plaintiff was not there to pay it, and that he was there ready to re- ſtation a- 


ceive it, abſque hoc, that the Plaintiff was ready to pay it; which being vaileth not 


ſpecially demurred to, the Court held the Plea naught ; and that there _— 


being an expreſs Affirmative and Negative, there ſhould have been no jr if che Iſ- 
Traverſe ; for ſo they may traverſe one upon another ad infinitum. ſue het _ 

againſt him; 
and therefore, if the Iſſue be found for a Villein, he is infranchiſed for ever; and yet in ſome 
ſpecial Caſes, albeit the Iſſue be found againſt him that maketh the Proteſtation, yet he ſhall take 


| Benefit of his Prdteſtation; as if a Man entereth into Warranty, and taketh by Proteſtation the 


Value of the Land, albeit the Plea be found againſt him, yer the Proteſtation ſhall ſerve him for 
the Value. Co. Lit. 126. 4. 


The Reaſon of joining Iſſue is, that the Party may come prepared Lucas Rep. 
to defend one fingle Point; which holds in all Caſes, except in Barra- 792 _ 
try; and even in that Notice muſt be given of the Point the Proſe- 4 2885 
cutor intends to proceed on. 

In an Action of falſe Impriſonment, the Defendant juſtifies by Force Raym. 50. 
of a Latitat out of B. R. by Force of which he took him; the Plain- 1 Ke. 125, 
tiff replies, that he did it de injuria ſua propria, Sc. It was moved, _ 
that this was naught after a Verdict, and not helped; but the Court — 4 
held it well after a Verdict; but that upon Demurrer it would be 
naught, as being multifarious, jumbling Matters of Record and Mat- 
ters of Fact together. | 

An Action of Debt was brought upon a Recovery in the Court of 1 Lev. 193. 
Norwich; the Defendant ſhews, that the Court is holden by Cuſtom 1 ove 
before other Perſons, abſque hoc, that the Plaintiff ſuch a Day reco- og ec: 
vered ſecundum conſuetudinem, Ec. upon which it was demurred ; and Dring v. 
in Defence of the Plea it was ſaid, that it is not the Record that is Repaſs. 
put in Iſſue, but the Cuſtom only, and that may well be traverſed ; 
for which were cited Hob. 244. Hutt. 20. 1 R. 3. 9. But the whole 
Court held the Plea pregnant and inſufficient; for he has made the 
Day Parcel of the Iſſue, which he ought not to have done, but have 


ſaid only (c) Modo & forma; and they held clearly, that the Cuſtom (e) Where 
ro moo o fore 
mani 


the Subſtance of the Iſſue, and where but Words of Form, this Diverſity is to be obſerved ; where 
the Iſſue taken goeth to the Point of the Writ or Action, there modo & forma are but Words of 
Form; but otherwiſe it is where a collateral Point in Pleading is traverſed ; as if a Feoffment be 
alledzed by two, and this is traverſed modo & forma, and it is found the Feoffment of one, there 
modo & forma is material; ſo if a Feoffment be pleaded by Deed, and it is traverſed, abſque hoc, 
quod feoffavit modo E forma, upon this collateral Ifſue modo & forma are ſo eſſential, as a Jury can- 
not find a Feoffment without Dced, Co. Lit. 281. b, | 


ld. 5 th. 
Pn * — 


56 Pleas and Pleading. 


_w_— _—Y — — 


to hold Courts might well have been traverſed, if that Point had been 
ſingly brought into Iſſue; but here Matter of Record is mixed with 
Matter of Fact, which is ill on a general Demurrer ; and therefore 
Judgment was given for the Plaintiff. 


2. Immaterial and inkozmal Iſſues, and where aided. 


Vide Tit. 4- Here the general Rule is, that where the Iſſue is immaterial a Ver- 
mendment. dict will not aid it; but where it is only informal, it is helped. 
Carth. 371. An immaterial Iſſue is, where what is immaterially alledged by the 
1 Lev. 32. Pleadings is not traverſed, but an Ifſue taken on ſuch a Point as will 
2 Med. 137. not determine the Merits of the Cauſe ; an informal Iſſue is, where it 
is not traverſed in a right Manner. | 
Cro.Fliz.227. A Verdict cannot help an immaterial Iſſue, becauſe what is alledged 
a **9- in the Pleadings is not put in Iſſue; or if it be, it is not deciſive 
2 Nl. Rep. between the Parties, and fo the Verdict is no good Foundation for 
117. the Judgment; and if what is material in the Pleadings be not put in 
Cro. Fac. 580. Iſſue, it is not made neceſſary to be proved on that Trial; but if it be 
not deciſive, then what is neceſſary to be proved on the Trial will 
not in all Caſes be a Foundation for the Judgment; for the Courts in 
theſe Caſes are Judges on what Point they ought to go to Ifſue, ſo as 
to be a legal Charge by the Plaintiff, or Diſcharge by the Defendant ; 
ſince it is the Province of the Judges to ſettle the Matter of Law, 
| and the Jury the Matter of Fact. X 
2 Leon. 66, If the Plaintiff declares upon a Promiſe to find the Plaintiff, his 
Kurbee v. Wife and two Servants, with Meat and Drink for three Years, upon 
* 193. Requeſt; and the Defendant pleads, that he promiſed to find the 
S. C cited, Plaintiff and his Wife with Meat, Sc. abſque hoc, that he promiſed to 
Godb. 56. find, Oc. for two Servants, Sc. and the Plaintiff replies, that he did 
S. C. cited. promiſe to find, Ec. for three Years next following, & hoc petit, Oc. 
and thereuuon a Verdict is found for the Plaintiff; yet he ſhall not 
have Judgment; for the Promiſe in the Replication is not the ſame 
with that in the Declaration,. which was traverſed by the Defendant ; 


and ſo there is no Iſſue joined, and therefore is not helped by the 


-- Statute. | F 
Cro. Fac. 585, If in Debt on a Bond conditioned for the Payment of 105 J. at a 
Sandbank v. certain Day and Place, the Defendant pleads, that at the Day and 
2 ; Place he paid prædict' 100 J. 0] grins. debuit ſecundum formam & effec- 
8 tum conditionis; and the Plaintiff replies, Quod non ſolvit predift 105 l. 
S. P. adjudg- Sc. and a Verdict is found quod non ſolvit the ſaid 105 J. yet the Plain- 
ed. tiff ſhall not have Judgment; for prædict' 1001. ſhall not be intended 
| the 1051. and ſo they meet not, and there is-no Iſſue. 

If in a Sc. Fa. upon a Judgment againſt the Adminiſtratrix of F. S. 
Cro. Car. 79, the Defendant pleads, that the ſaid F. S. made B. within Age his Exe- 
93. Oxford v. cutor, and that Adminiſtration durante minore tate of the ſaid B. was 
OP committed to the Defendant, and that ſuch a Day the ſaid B. at- 
—— a tained the Age of Seventeen, and then refuſed to be Executor, c. 
againſt two, and that when the ſaid B. attained his ſaid Age the Defendant had 
who held fully adminiſtred, Sc. And the Plaintiff replies, that at the Time the 
wh ng ſaid B. came to his ſaid Age devaſtavit diverſa bona, Ec. and the Defen- 
ſn the Ver- dant rejoins, Quod ipſe non devaſtavit, &c. and thereupon Ifſue was 
dict void and joined, and found for the Defendant ; ſhe ſhall have Judgment; for 


5. pts by the Devaſtation muſt be intended by the Adminiſtratrix, and the Plain- 
of Jeofails. tiff ſhall not avoid the Verdict by an Exception to his own Replication. 


Hetl. 35. Lit. Rep. 52. S. C. 
4 la 
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In Treſpaſs the Defendant pleads an Accord between the Plaintiff 1 Rol. Rep. 
and F. §. of the one Part, and the Defendant of the other Part; the 86. 
Plaintiff replies, Qod non habetur talis concordia between the Plaintiff 
and Defendant, qralis the Defendant had alledged ; and on Iſſue joined 
a Verdict for the Plaintiff; yet he ſhall not have Judgment ; becauſe 
the Plaintiff does not traverſe the ſame Concord that is ſet out in the 
Defendant's Bar, but puts another Concord in Iſſue, not alledged in 
the Defendant's Bar, between the Plaintiff and Defendant only, and the 
Court cannot be certain which is proved on the Trial; and though it 
may be ſaid in this Caſe, that either may bar the Action, yet only one 
Thing is to be put in Iſſue; and if it ſhould be otherwiſe, there would 
be no Correſpondence between the Probata and Allegata. | 

In Debt on a Bond conditioned for the Payment of 87. on a certain Cyo. Car. 416, 
Day, the Defendant pleads Payment on the Day in the Condition, Ft 317: 
de hob ponit ſe ſuper patriam, & predit the Plaintiff filter; and be * 
found for the Flaintiff; here the Defendant has cloſed the Iſſue on the E 
Plaintiff by the Hoc ponit ſe ſuper patriam; yet the Defendant cannot 8. C. cited. 
take Advantage of the Informality of his own Plea, and it is waived 
on both Sides when they go to Iflue on the Subſtance of it. 

But if in Treſpaſs the Defendant pleads a ſpecial Juſtification, and 1 Sid. 341. 
the Plaintiff replies de injuria ſua propria abſque tali cauſa, there though Cr: Ja 599. 
the Iſſue is found for the Vlaintiff, yet it is wrong after Verdict, be- 5 Ws judg- 
cauſe the Jnjrria ſia propria does no more than affirm the Declaration, 1 A. Rep. 
and does not confeſs or deny the Bar; and therefore the Git of the 47. 5. P. ad- 
Bar is not put in Iſſue at all, but rather ſtands by the Replication fince judged. 
the Cauſe is not traverſed ; for ſaying it was de Injrria ſua Drepria is no N $0,199. 


| ' V:de Hard. 40. 
more than ſaying, that notwithſtanving the Cauſe mentioned in the s, p. « 3a: þ 


Bar the Defendant committed the Injury, which the Bar being a ſuffi- 1 Vert. 50. 


cien® Excuſe cannot be; but it docs not in the leaſt put the Bar in 8. P. faid to 


have been 
Iſſue. adjudged. 


8 Co. 66. 


If in an Aſumpſit for Wares ſold the Defendant pleads , tempore dig 241-24 


9, Ec. he was an Infant, and the Flaintiff replies they were for Ne- Burton v. 


ceſſaries, & hoc petit quod inquiratur per Patriam, &c. and thereupon Chapman. 
Iſſue is joined, and a Verdict found for the Plaintiff ; though this Tra— 
verſe is informal, becaule the Piaintiff ought nct ro have cloſed the 
Iſſue, but to have given the Defendant an Opportunity of rejoining, 
that there might have been a proper Nezarive« to his Affirmative; yet 
fince the Matter of his Replication is put in Iſſue, vi. whether the 
were Neceſſaries or not, the Defendant has waived all Objections to 
the Form, and by ſuch Waiver it appears that he is not any ways in— 
jured by not rejoining, and it being tound that they were Neceſſarics, 
the Plaintiff ought to prevail. 5 

In Debt on a Bond conditioned for the Payment of 60 , on the Cie. Fac. 
25th of 7:7, the Defendant pleads Payment on the 20th of June 43 
ſecundum formam E efeftnimn conditionis, & ſur ceo Iſſue is joined, and HOW! Fe 
the Verdict finds qd no ſolvit Gol. at the zoth; the Plaintiff ſhall not 1 8 
nave Judgment, for the Iſſue is debors the Matter of the Condition, 
and fo void, and it might have been paid the 25th, though it was not 


paid the 2oth, ſo that it does not appear the Condition was broke; but 


where the Iſſue is deciſive between the Partics, though it be not ſo apt, 
yet this ſhall be cured after a Verdict. 

As in Replevin the Defendant avows that Ellen Enderly was ſeiſcd Cro. Zac. 44. 
in Fee, and took Pigett to Husband, and had Iſſue by him Thomas ; Velo. 5% 
that Ellen and Thomas granted a Rent-Charge for which he diſtrains; i with ha 
the Plaintiff replies, that one Fiſher being ſeiſed in Fee gave the Land eh 
to 7. Puderby in Tail, who had Iſſue Ellen, that F. Enderby died and 
Ellen entered, and being ſeiſed in Tail took Pigott to Ru:band, and 

Vol. IV. ER. © had 
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had Iſſue Thomas, who is dead, who granted, c. ab/que hoc, that Ellen was 
ſeiſed in Fee; tho' this was an informal Iſſue, for the Plaintiff ought to 
have traverſed that Thomas the Grantor was ſeiſed in Fee; yer it is a 
deciſive Iſſue, for it is allowed on both Sides that Thomas was in by 
Deſcent from Ellen; and if Ellen was ſeiſed in Fee, Thomas was ſo too, 
and conſequently had good Right ro make the Grant, 


5 Co. 43. If in Debt upon a fingle Bill the Defendant pleads Payment, with- 
Nichol'sCaſe. out an Acquittance, and thereupon Iſſue is joined, and found for the 
oy 692: Phaintiff, he ſhall have Judgment; for the Payment without an Ac- 


Cre. Elz. quittance is no Plea to a ſingle Bill; yet becauſe Iſſue was joined upon 


455. S.C. an Affirmative and Negative, and Verdict for the Plaintiff, he ſhall 


3 Bulſ- 301. have Judgment; adjudged upon a Writ of Error in Camera Scaccarii, 


and the firſt Judgment affirmed accordingly. 
Noy 56. In an Action of Debt, if Not guilty be pleaded, and there be a Ver- 
9 dict for the Plaintiff, it ſhall be aided by the Statute ; becauſe being an 
— IEP ill Plea, and a falſe one, the Plaintiff ought to have his Judgment, 
both for the Badneſs of the Plea, and for its Falſhood ; but if the 
Verdict had been for the Defendant, yet the Plaintiff ſhould have 
Judgment; becauſe the Declaration is not anſwered by the Plea. 
ro Elix. 40. So if in an Aſſumpſit the Defendant pleads Not guilty, and there- 
Corbyn v. upon Iſſue is joined, and found for the Plaintiff, he ſhall have Judg- 
747" ment; though this is an (a) improper Iſſue in this Action, yet becauſe 
in Debt a- there is a Diſceit alledged, Not guilty is an Anſwer thereto; and it is 


gainſt an but an Iflue mis-joined, which is aided by the Statute. 
Executor 


upon the Bond of his Teſtator the Defendant pleaded Non eft factum. Hard. 458. 


Hob. 49. If in Debt againſt A. as Executor of B. the Defendant pleads, that 
_ v. Of R. died Inteſtate, and that Adminiſtration of his Goods was committed 
for: to C. and the Plaintiff replies, that before the ſaid Adminiſtration 
granted divers Goods, Ec. came to the Hands of the Defendant, which 
as Executor to the ſaid B. adminiſtravit ſen aliter ad uſum ſuum pro- 
prium diſpoſuit & convertit, &c. and thereupon in the Disjunctive Iſſue 
is joined, and found for the Plaintiff, he ſhall have Judgment; for 
the Point in Iſſue is directly found, and fo it is within the Statute; 
and this alſo is no improper Iſſue; for whether he adminiſtred or con- 
verted to his own Uſe, both muſt be as Executor. 

Hob. 113. If in Replevin the Defendant avows for Damage-feaſant, and the 
Plaintiff replies, that he was ſeiſed in Fee of a Meſſuage and certain 
Land, and that J. $. was ſeiſed of another Meſſuage and Land, and 
that they two, and all thoſe whoſe Eſtate, Oc. had Common, Sc. in 
the Place where, Cc. and conveys to himſelf the other Meſſuage and 
Lands for Years, and ſo juſtifies, Sc. and the Defendant traverſes the 
Preſcription, and it is found for the Plaintiff; though the Preſcription 

(3) if in thus confeſſed for ſeveral is groſly faulty, and (a) the Ifſue thereupon 


1 confuſed, yet after Verdict it is ſaved by the Statute. 

an Obliga- 

tion the Defendant pleads the Statute of Uſury, & quod corrupte agrent ſuit, &c. & quod querens cor- 

rupte recepit, the Uſury and Iſſue is taken upon both, and found for the Defendanr, he ſhall have 

1 tho' this Iſſue is double, the one Part material and the other not. Moor 574. pl 590. 
f in Debt for Rent the Defendant pleads Nil hab' in Tenementis, and the Plaintiff replies quod 

bab bonum & ſufficientem ſtatum, c. but does not ſhew what in particular, and thereupon Iſſue is 

joined, and found for the Plaintiſt, he ſhall have Judgment ; for though the Iſſue is unfor mal, yet 


rhe Subſtance of the Matter is found, viz. that he had an Eftate, c. Glaſs v. Gill, Telv. 227. 
Cro. Fac. 312. & vide 2 Bulſ. 41. 


1 Sid. 289. If in an Action of (a) Covenant the Plaintiff aſſigns a Breach, thar 


1 Lev. 183. the Defendant was not ſeiſed in Fee ic infregit conventionem ; and 
Walſingham : & f 7 8 N 


v. Comb. T rhe 
(a) So where the Covenant is to repair, and the Plaintiff aſſigns the Breach, that the Defendant 


luffered the Houſes to be ruinous, & ſec non reparavit, and the Defendant pleads that he did not ſut- 
fer them to be ruinous. Moor 399, Cro. Elix. 457. 2 Leon. 116. 
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the Defendant pleads Non infregit conventionem; and thereupon Ifſue 
2 is joined, and a Verdict for the Plaintiff, he ſhall have Judgment; for 

1 this is but an informal Iſſue. 

1 In an Action of Aſſault and Battery, the Defendant pleads, that the 1 Sid. 444. 
Plaintiff neglected his Service, per quod moderate caſtigavit; the Plaintiff ' * * 
replies, Quod non moderate caſtigavit; and the Iſſue was found for the aaa 
Plaintiff; tho? this be an informal Traverſe, being rather a Traverſe 
of the Chaſtiſement than of the moderate Manner of doing it, and the 

right Traverſe ſhould have been De injuria ſua propria abſque tali 
cauſa, yet after Verdict it is good; becauſe the Jury have aſcertained 
that he did not beat him moderately. 

1 If an Iſſue be on a Point that is impoſſible in Subſtance and Na- 

— ture of the Thing, it is not cured by the Verdict; but if it be only 

' impoſſible in the Manner and Form of it, a Verdict will cure it; for 

where the Subſtance is impoſſible, no Verdict can cure it, becauſe ir 

cannot make that true which cannot poſſibly be; but where it is only 

impoſſible in the Manner of it, there the Thing which is poſſible may 

be found to be or not, and the Manner which is impoſſible totally re- 

jected; (4) as if an Action of Aſſault and Battery be broughr, and (a) Hi. 112, 

the Defendant juſtifies by conveying to himſelf an Eſtate by Copy of 113. 

a Parcel of the Manor of C. whereof D. is ſeiſed, and that the Plain- —_ 867. 

tiff came upon it, and that he laid his Hands molliter; the Plaintiff re- e 5 

plied, and conveyed to himſelf an Eſtate by Copy of another Parcel 

of the Manor, and that D. Lord of the Manor, had for himſelf and 

Tenants a Way over the Defendant's Piece of Land ; Iſſue is joined, 

and Verdict for the Plaintiff; this is a void Preſcription, a Copyholder, 

being originally but a Tenant at Will, could not preſcribe at Will, but 

in the Name of the Lord, for an Eaſement; and for an Eaſement out 

of the Manor he could not preſcribe in the Lord's Name, but muſt 

lay it by Cuſtom as the Lex loci; but being laid here by way of Pre- 

ſcription it is in its own Nature void ; and the Verdict could not make 

that which was repugnant to the Nature of the Thing to be true 

or falſe, and by Conſequence could not help ir. 

But in Debt on a Bond conditioned for the Payment of 1007. on Cy, Car. 78 

31 September, and Defendant pleads Payment at the Day, and it is 1 Foz. 140, 

found againſt bim, the Plaintiff ſhall have Judgment; becauſe the LAY 158. 

Payment is what is material, and the Day is impoſſible and altogether 4. 4. 


urchaſe v. 


idle and void; for not being paid before the End of that Month the Jagen. 
Obligation is abſolute. | : 

If in Treſpaſs Iſſue is taken, that the Prebend of A. and all his Pre- H. 117. 

deceflors, c. had uſed Time out of Mind to keep a Shepherd, for the Nb »- 
better keeping together their Sheep feeding in the ſaid Paſture from the Ve 
Sheep of T. Earl of S. and the Iſſue is found for the Plaintiff accord- 
ingly; tho? it is ſenſeleſs and impoſſible that the Sheep of the Prebend, 
Ec. Time out of Mind could be kept from the Sheep of the Earl of S. 
being but one Man's Life, yer the Plaintiff ſhall have Judgment ; for 
the Subſtance of the Iſſue is the keeping of the Sheep of the Prebend, 
Ec. and the other Part is but a Conſequence thereof, that thereby 
they were kept from the Sheep of the ſaid Earl. 

In Debt upon a Bond againſt an Adminiſtrator brought in Hill. Term. Gro. Car. 2 5- 
22 Fac. the Defendant imparled; and in Foſter Term. 1 Car. the De- Nieht v. 
tendant pleaded a Judgment upon a Bond dated aro quinto Regis n. 
Nu nc, where it ſhould have been Regis Fac. and that he had not Aſſets 
ultra to ſatisfy that Judgment; and thereupon the Plaintiff joined Iſſue, 
that the (aid Recovery was by Fraud and Covin; and it was found 
for the Plaintiff; tho' it was impoſſible there could be a Bond ano 
quinto Regis Caroli, which was not then come, yet the Plaintiff, having 

a good Declaration, had Judgment. 


Covenant 
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x Lev. 183. Covenant on a Conveyance of Lands, where the Vendor covenants, 


? 2 289. that he was ſciſed in Fee, and aſſigns a Breach, that he was not ſeiſed 
2 Keb. 10, 


075 ” that he had not broken his Covenant; and on the Iſſue ſo joined a 


Car. 2. be- Verdict was for the Flaintiff: And it was moved in Arreſt of Judg- 


8 = Y 


a. 


rween Mal ment, that this was not any Iſſue, it conſiſting only of two Negatives, 


frngham V. 


al viz. that he was not ſeiſed in Fee, and ſo had not performed his Co- 


venant on the Plaintiff's Part, and that he had not broken his Cove- 
nant on the Defendant's Part; alſo that the Pleading is too general, 
for that he ought to anſwer particularly in Covenant to the Breach. 
aſſigned ; ard it was ſaid, that though in Actions founded upon Tort 
the Declaration being {pecial, may be an{wered generally, yet in Ac- 
tions founded on a Contract a ſpecial Declaration muſt be anſwered 
ſpecially. The Court at firſt doubted, but afterwards gave Judgment 
for the Plaintiff; for it is an Iſſue, though argumentative and infor- 
mal; for if he had not broken his Covenant he was ſeiſed in Fee, and 
if he was not ſeiſed in Fee he had broken his Covenant; that it is not 
wholly immaterial, and informal Iſſues are cured by 32 11. 8. after Ver- 
dict, tho' immaterial ones are not. 


3. Df ſpecial Pleas; and therein of Pleas amounting to the 
General June, and of Watters which may be pleaded oz 
given in Evidence. 


The Defendant is at Liberty to plead the General Iſſue, or traverſe 
pleadine ANY material Point of the Declaration; but (a) he cannot plead a Plea 
(a) Pleading | «> 
that amounts that amounts to the General Iſſue; for Pleas which amount to the Ge- 
to the gene- neral Iſſue are only Facts on which the Iſſue may be turned in Evi- 
ral Ifue is dence, and therefore are not Iſſues of Fact, to be referred to the Court, 
m3 2.0% , but Matters of Evidence to be determined by a Jury, and conſe- 
allowed; and 8 
when ſuch quently not good Pleas ; becauſe they draw to the Examination of the 


Plea is Court what is proper to be determined by a Jury. 

leaded, it 
is a good Cauſe of a ſpecial Demurrer fince 27 Eliz. and before ir, of a general one. 10 Co. 95. 4. 
The Reaſon of preſſing the general Iſſue is not for 8 of the Plea, but not to make 
long Records when there is no Occaſion. Hob. 127. A Plea which amounts to the general Iſſue is 
only Matter of Form, 1 Rol. Rep. 112-3. and therefore muſt be ſpecially ſhewn as Cauſe of De- 
murrer. Cro. Car. 157» 


3 Mod. 166. Where the Defence conſiſts in Matters of Law, there the Defendant 
| may plead ſpecially; but where it is purely Fact, the General Iſſue 
maſt be pleaded; and in all Actions the Defendant may ſhew any 
Matter to the Court why the Action does not lie; and this being Mat- 
ter of Law is proper to be ſhewn to the Court, and not to the Jury ; 


for being Queſtions of Law, the Judges are to determine whether they 
diſcharge or bar the Plaintiff's Action; but ſuch Bars or Matters pro- 


duced by the Defendant may be traverſed by the Plaintiff, whether 


they are true or not, which ſubſequently draws them to the Examina- 


tion of a Jury. 
5 Med. 252: Whatever therefore makes the Fact complained of to be lawful is 
Salk. 580. Matter of Juſtification, and to be ſhewed to the Court; becauſe the 
Heb. 174. Court are Judges how far the Fact, if done, was lawfully done; and 


therefore on Not guilty in Treſpaſs the Defendant cannot ſhew a Li- 


cence to prove there was no Treſpaſs; becauſe tho? the Licence makes 


it no Treſpaſs, yet he ſhews that Licence to an improper Juriſdiction, 


viz. to the Jury, who are not proper Judges of the Law. 
So if the Defendant ſhews a Releaſe of a Debt to a Jury, it is no 
Evidence; becauſe, though the Relcaſe makes it to be no Debt, he 


4 | ſhews 


in Fee, and ſo had not performed his Covenant; the Defendant pleads, 
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8 
8 


1 
- * e . - e . _ 2 
. 10 // 
: CEE 8 3 3 _ { 2 . . 
__ 4 4, is EO * * 2 i fs 5 f n o yo NT k 2 
. A! — I's e A, = 1 * r my — 5 


Pleas and Pleading. 61 


ſhews it to an improper Juriſdiction; but though a Man muſt ſhew 


all Matters to the Court that confirm the Fact complained of, and dif. 


charge it, yet where any Thing goes in Denial of the Fact, there it 
muſt be given in Evidence on the General Iſſue; becauſe whatever 
denies that Cauſe of Complaint is Matter proper to be exhibited to 
the Jury, who are Judges, whether the Fact was, or not, and there- 
fore Actions of Trover and Aſſimpſit, which are modern Inventions to 
get rid of the Law-Wager, which lay in the antient Actions of Debt 
and Detinue, were ſo formed, that almoſt every Thing may be given 
in Evidence. | 

As in Trover the Plaintiff declares of the Property of the Goods and Vide Tir. 
Chattels, and that they came by finding to the Defendant ; whatever Trover & Ce- 
Matters alledged that confeſs Property in the Plaintiff will intitle him e. 
to his Damages, and whatever denies it is on the General Iſſue ; 
and therefore Levying by Diſtreſs, Releaſes, and the like, which 
were antiently in this Action, are now given in Evidence; becauſe 
they diſaffirm the Property of the Plaintiff on which his Action is 
founded. : | 

So in Aſſumpſit the Action is formed on a Contract, and the Treſ- Vide Tit. 4/- 
paſs to the Plaintiff is the Non-performance of it; and though the ſ#m2{#- 
Iſſue be Non aſſumpſit inſtead of the old Iſſue Not guilty, yet on this 
Iſſue every 'I hing may be given in Evidence which diſaffirms the 
Contract, for that goes to the Giſt of the Action; ſince if there be 
no Contract to be performed at the Commencement of the Action, 
there can be no Treſpaſs for the Non-performance of it ; and therefore 
a Releaſe goes to the Giſt of this Action; for it ſhews there was no 
Action at the Time this Action was commenced ; for as in Trover he 
muſt have a Right to the Thing, ſo in Aſſumpſit he muſt have a Right 
to the Thing declared on ; therefore every Thing that ſhews the Con- 
tract to be void, as Non-age, or more Money loſt at Play than the 
Statute allows, may be given in Evidence on the General Iſſue. 

But Matters of Law, which do not go to the Giſt of the Action, Carth. 387. 
but to the Diſcharge of it, even in theſe new framed Actions, are to Sall. 278. 
be pleaded as the Statute of Limitations; ſo if a leſſer Sum be paid 


before the Lime; becauſe that is not a Performance which deſtroys 


the Being of the Action, but a collateral Agreement that deſtroys the 
Performance of it. 


If Matter be pleaded which amounts to the General Iſſue, yet if 3 Lev. 41. 
there be alſo a ſpecial Matter of Juſtification joined in the ſame Plea, 


the Plea is good. 


in Trover the Defendant pleaded a Sale in a Market overt, and Cre. Fac. 163. 


thereby juſtified the Converſion ; and ruled that a Nihil dicit ſhould be 


entered, if he did not plead the General Iſſue, for that it amounted 
to it; and in another (a) Caſe in Trover the Defendant pleaded an- (a) C. Face 
other Plea amounting to the General Iſſue; and the Court doubted, 319. 
whether they ſhould compel him to plead the General Iſſue, or award 
a Writ of Inquiry; but reſolved at laſt to award a Writ of Inquiry. 

In an Action on the Caſe by a Commoner for digging Pits, the De- 1 Sid. 106: 
tendant juſtified that he was Lord of the Soil and dug for Coals, do- 


ing as little Damage as he could, and that he left ſufficient Common; 


__ Demurrer adjudged againſt him that it amounted to the Gene- 
ral Iſſue. 

In Treſpaſs if the Defendant pleads Property in a Stranger or him- 1 Vert. 249. 
ſelf, it amounts to the General Iſſue; otherwiſe in Replevin, in which Ing Ea 
Caſe it may be pleaded in Bar or Abatement ; but where in Treſpaſs * 
the Plaintiff declared that the Defendant broke his Cloſe, and took 
Juæ dam averia, c. the Defendant pleads the Cattle were his own, 
and war $. took them from him, and put them in the Plaintiff's 

R 


Vol. IV. Cloſe 
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Cloſe by his Aſſent, and that he took them, Sc. and held a good Plea 
for the Plaintiff does not declare that the Property of the Goods is in 
him ; and when the Defendant's Beaſts are taken from him by Wrong, 
he may juſtify Retaking them where-ever he finds them. 

C- o. Eliz. 81. Where the Matter of the Plea confeſſes the Cauſe of Action but a- 

Salk. 344 voids it, the Defendant may plead ſpecially, though he might have 
given it in Evidence ; otherwiſe where the Matter of the Plea does not 
avoid but deny, as in Aſumpſit, the Statute of Gaming may be plead- 

ed, though it might be given in Evidence on the General Iſſue. 

Salk. 394. In Treſpaſs for taking his Horſe, the Defendant pleads that the 
Horſe was the Horſe of J. F. and that the Plaintiff took and impound- 
ed him, and that he the Defendant took him by Replevin, Ce. this 
amounts to the General Iſſue, for it does not ſo much as admit a Poſ- 
ſeſſion in the Plaintiff; for the taking and impounding gave him no 
Poſſeſſion, becauſe the Horſe was thereby in the Cuſtody of the Law, 

ſio no Colour of Action left to the Plaintiff. 

Salk. 394- In Aſumpfit the Defendant pleaded Quod ipſe performavit omnia ex 
parte ſua perſormand'; and this was held to amount to the General Iſſue ; 
ſed &, for the Aſſumpſit is admitted, ſo that this is but a Diſcharge. _ 

5 Co. 119. re- If a Man executes a Deed by (a) Dureſs, he cannot plead Non ef 

ſolved per factum, for it is his Deed, though he may avoid it by ſpecial pleading, 


Curia m. | p 
Ceram. , "Judgment & ale, E. 


S. P. (a) In a Plea of Per minas the very Manner of it, as whether for Fear of Life, Mem- 
ber or Impriſonment, ought to be ſpecially laid. Vide 1 Keb. 516. 


Hob. 72, Upon an Ifſue Feoffavit vel non, the Jury found a Feoffment, but a 
— . covinous one, and the Court was of Opinion, that upon this Iſſue a 
g covinous Feoffment was a Feoffment, and that if the Party would have 
taken Advantage of the Covin, he ought to have done it by ſpecial 

| Pleading ; it is there likewiſe ſaid, that a Non eft factum cannot be 

(% Though Pleaded upon the (b) Statute of Uſury or Sheriff's Bonds, the Reaſon 
the Statures of which is, that theſe Things have the Appearances of Feoffments and 


_—_—_ to Bonds, though they want the Validity. 

Sheriff's 

Bonds and uſurious Bonds are penned in very ſtrong Terms, yet the Bonds are void only as to 
their Efficacy ; for in theſe Caſes the Defendant cannot plead Non eft factum, but muſt avoid them 
by ſpecial Pleading. Dier 375. b. Cro. Eliz. 915. Hob. 72, 166. ; 


6 Mod. 218. It is ſaid by my Lord Chief Juſtice Holt, that all ſpecial Non eft— 


factums, in Caſe of Eſcrow and Razure, are impertinent, for thereby 
the Defendant brings all the Proof upon himſelf; whereas if he had 
pleaded Non eft factum generally, he would turn the Proof of whatever 
is neceffary to make it his Deed upon the Plaintiff. 

1 Vent. 2. In Debt upon a Leaſe for Vears the Defendant may plead Entry in- 
to Part, upon which follows Suſpenſion, and it does not amount to the 
General Iſſue. | 

Dier 121, In every Action on the Caſe for a Miſdemeanor the Defendant ma 

Deft. pl. 203. plead generally Not guilty, or traverſe the Point of the Writ, as Ne 

Foa pas, Non ejecit, Non rapuit, Non mamuteuuit. 
22 H. 6.37). But in Treſpaſs Non depaſcit herbas is no Plea, but he ought to plead 
Do#. #1. 204. Not guilty, the other being only argumentative. | 


40 E. 3.15, In Dower the Tenant pleads, that the Husband of the Demandant 


De. pl. 205. was only Tenant for Life, the Remainder in Tail to his Son; and this 
was held an ill Plea, it amounting to the General Iſſue Ne ugs feiſe 
qe dower. 


Hob. 1 27. In Debt againſt an Adminiſtrator the Defendant pleads, that the 


Sir Hen) Inteſtate was indebted to him by Bond 80. and that Goods to that 
2 Value E non ultra came to his Hands, which he detains for his Debt; 


and on Demurrer it was objected, that it amounted to the General 
| 3 Iſſue 
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Iſſue of Plenement adminiſter; but the better Opinion of the Court 
was, that this is no Cauſe of Demurrer, for the Plea is (4) ſuffi- 


(4) That it 


cient ; and beſides, it is ſome Matter in Law which hath been allowed is a good 


always to be pleaded fpecially, and not left to a Jury; and the Rea- 


lea, and 


ſafer than 


ſon of preſſing a General Iſſue is not for Sufficiency of the Plea, but picading the 
not to make long Records when there is no Cauſe, which is Matter of General 11 
Diſcretion ; and therefore it is to be moved to the Court, and not to ſue. Ney 106. 


be demurred upon. 


IVinch 19. 
Cro. Car. I 57. 


Cro. Fac. 165. 1 Leon. 178. Hob. 218. Like Point, & vide Raym. 230. 


In an Action on the Caſe by a Commoner the Plaintiff declared, that 2 Ad. 274. 
the Defendant had incloſed the Places in which the Plaintiff had a Frog v. N. 


Right of Common, and likewiſe had put his Cattle in thoſe Places, 
by which he could not i tam amplo & beneficiali modo enjoy the ſame ; 
the Defendant pleaded, that he put his Cattle in rightfully, and that 
the Plaintiff had Common enough; and on Demurrer it was held, that 
the Plea was the ſame as Not guilty, and therefore amounted to the 
General Iſſue ; yet the Court likewiſe held, that for that Reaſon alone 
the Plaintiff had no Cauſe of Demurrer; for that the Defendant may 
well diſcloſe the Matter of Law in Pleading, which is a much cheaper 
Way than to have a ſpecial Verdict ; and that this is on the ſame Rea- 
ſon of giving Colour; but if the Matter by which the Defendant juſti- 
fies be all Matter of Fact, and proper for the Trial of a Jury, then 
the Defendant ought to plead the General Ifſue. 


*. 


In Aſſault and Battery at Aſaidſtone in Com” Kent the Defendant Paſch. 29 
pleads, that he is poſſeſſed of a Houſe in D. and that the Plaintiff with Car. 2. in 
another Woman came to his Door, and the other Woman endeavoured © B. Ni- 


to turn him out of Poſſeſſion, and thruſt him down, and that in his 
Fall he threw down the Plaintiff againſt his Will and fell upon her; 
abſque hoc, that he is guilty of a Battery at Maidſtone or any other 


cholli v. 
Feames. 


Place extra, Cc. Plaintiff demurs, 1, (a) Becauſe the Defendant has (a) For this 
rraverſed the Place without alledging any ſuch local Juſtification as to vide Cro. E- 
make it material. 24/y, Becauſe the Plea amounts to the General Iflue, “* 705. 


Cur*: The Juſtification, if we may call it fo, is local; but the Plea 


does amount to the General Iſſue; but we are not bound to give Judg- 
ment for the Plaintiff upon that, tho' he do affign it as Cauſe of De- 
murrer; it is a diſcretionary Thing, and we may allow of a Plea that 
does amount to the General Iflue, if it contain any Thing that may 
breed a Scruple in the Lay Gents; and therefore they adviſed the Par- 
ties to the compound the Matter. 


An Action on the Caſe was brought upon a Bill of Exchange, to 5 Ad. 314. 
which the Defendant pleaded, that after the Acceptance of the Bill Hackſbaw v. 
he gave a Bond in Diſcharge thereof; and upon Demurrer to this Plea (. 


it was objected, that it amounted to the General Iſſue; for, the Debt 
upon the Bill being extinguiſhed by the Bond, the Defendant ought 


to have pleaded Non aſſimpſit, and to have given the Bond in Evidence; 


and the Court ſeemed to be of that Opinion; but by Conſent the De- 
fendant pleaded the General Iſſue. 


By the Statute of Bankrupts a Liberty of pleading Generally is given 1 Peer N. 
to the Bankrupt, and thereby he may avoid the Hazard of pleading liam: 258. 


Hpecially; but then he muſt take upon himſelf the Proof of his Con- 
formity to the Statute in every Particular; or if be thinks fit to plead 
the Matter ſpecially, then he muſt ſet forth every Point; and by it he 
has this Advantage againſt the Plaintiff, that he muſt reply one Par— 
ticular only, upon which Iſſue muſt be taken ; but where he pleads the 
Matter ſpecially, but does not ſet forth the whole, Judgment muſt be 
given againſt him; for by the Act it is to be pleaded as that the whole 
Merits may be tried. | 

| In 


_—_— 
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Carth. 380, In Treſpaſs for taking three Cows at Beomiſter in Dorſetſhire, the De- 
5 Mod. 252. fendant plcaded ſpecially, that the Biſhop of Sarum was ſeiſed in Fee of 
rang „the Hundred of Beomiſter in Right of his Biſhoprick, and that he and 
a all his Anceſtors, Time out of Mind, had a Hundred Court of all per- 
ſonal Actions under 405. and of Replevins within the ſaid Hundred 
from three Weeks to three Weeks; and that the Biſhop, and all thoſe 
whoſe Eſtates, Ec. had uſed Time out of Mind by their Steward of 
the ſaid Hundred, upon Complaint made, Sc. to replevy Cattle un- 
juſtly taken at any Place within the ſaid Hundred, and that the Biſhop 
had demiſed the ſaid Hundred unto Carleton Whitlock, Eſq; for three 
Lives, by Virtue of which he was ſeiſed, Sc. and that the Plaintiff 
and T.S. took thoſe Cows, being the Cows of one E. & at Beomiſter 
within the ſaid Hundred, and impounded them there, and thereupon 
the ſaid E.G. complained to Henry Samways, Steward of the ſaid Carle- 
ton Whitlock of his Hundred Court aforeſaid, of the unjuſt taking the 
ſaid three Cows; and that thereupon the ſaid Steward made his Pre- 
cept to the Bailiff of the ſaid Hundred, c. to replevy thoſe Cows ; by 
Virtue whereof the Defendants took them and delivered them to the ſaid 
E.G. And on a ſpecial Demurrer to this Plea, for that it amounted to 
the General Iſſue, it was adjudged that the Plea, in the Form it was 
drawn, did amount to the Genel Ifſue, for that the Defendants had 
not admitted by their Plea ſo much as a Poſſeſſion of the Cows in the 
Plaintiff at the Time of the Taking, c. for they ſay the Cows were 
then impounded, which is the Cuſtody of the Law, and not of the 
Party, ſo that the Defendants by their Plea had not given any Colour 
of Action whatſoever to the Plaintiff. 


Carth. 63. per If there are three or more Partners, and an Action is brought a- 


_ a7. gainſt two of them, and they plead the Partnerſhip, this amounts to 


Judges. the General Iſſue. 


Skin. 362. per In many Caſes, though a Man plead a Thing which may be given in 
Holt. Evidence, yet this ſhall not amount to a General Ifſue ; as where the 
| Plea goes by Way of Confeſſion and Avoidance; as in Treſpaſs where 
the Defendant acknowledges the Plaintiff to have a good Cauſe of Ac- 
tion, unleſs for the Matter which the Defendant has pleaded in his 

Plea; in ſuch Caſe ſuch Plea ſhall not amount to a General Iſſue. 

2 Inſt. 316. In an Appeal of Maihem if the Defendant plead Not guilty, he can- 
not give in Evidence that it was Se deſendendo, but ought to have plead- 
ed it by Way of Juſtification in Bar of the Action. | 

1 94. In Treſpaſs brought by R. for breaking his Cloſe and beating of his 

e's Caſe. Servant, and carrying away his Goods; upon Not guilty pleaded the 
Jury found this ſpecial Matter, viz. that Sir F. B. Chancellor of Eng- 
land, was ſeiſed, and leaſed to the Plaintiff and one A. which A. aſſigned 
his Moiety to one C. by whoſe Command the Defendant entred: And 
it was moved in Arreſt, Ec. that this Tenancy in Common betwixt the 
Plaintiff and him, in whoſe Right the Defendant juſtifies, could not 
be given in Evidence; ſo it could not be found by Verdict, but ought 
to have been pleaded ſpecially ; but the whole Court was againſt thar, 
and held, that it might be given in Evidence. 

Co. Lit. 4). b. In Debt for Rent, if the Leſſor has nothing in the Land, the Leſſee 

In Debt for may plead, that the Leſſor Non demiſit, and give in Evidence the 


3 other Matter. 


may plead Nil debet, and give in Evidence Nil babuit in tenementis, per Holt, Ch. J. Or on ſuch Plea 
may give Eviction in Evidence, Comb. 238. 


Dier 92. 4. In Waſte the Defendant may plead Nu} waſt fait, and give the 
pt. 16. Lopping of Trees in Evidence. 


Tir 216. a. But if Waſte be aſſigned in Houſes, and the Defendant pleads Nu! 
. waſt, he cannot give in Evidence that the Houſes were repaired before 
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Pleas and Pleading, | 65 
the Action brought, but ought to have pleaded it ſpecially ; for having 

once committed Waſte, he ought to diſcharge himſelf by ſhewing the 

ſpecial Matter to the Court, which would have been a good Bar, 

In an Action brought againſt Facob a Goldſmith, upon a Bill of Ex- Carth. 356. 
change drawn by the Lord Chandos on the ſaid Facob for 112 Guineas, 5 ed: 175. 
which was accepted by him, the Defendant pleaded in Bar, that after Ho Fa 
the 29th of September 1664, and before the making that Bill of Ex- cob. * 
change, viz. on ſuch a Day the ſaid Lord Chandos and the Plaintiff 
Huſſey played together with Dice at a certain Play, called Hazard, 
upon Tick and Credit, without ready Money, and that the Lord Chandos 
then and there at one Time and Meeting loſt to the Plaintiff the ſaid 
120 Guineas upon Tick, and that for the Security of the Payment of 
the ſaid Guineas loſt as aforeſaid the ſaid Lord Chandos, on the Day 
and Year in the Declaration, Sc. made the ſaid Bill of Exchange, and 
directed it to the Defendant, requeſting him to pay, Gr. and that the 
Defendant did accept of the ſaid Bill and aſſume upon himſelf, as the 
Plaintiff had declared, Quorum premiſſorum pretextu & wigore ſtatuti in eo 
caſu edit & proviſ”, the ſaid Bill of Exchange ſo by him accepted, and 
the Acceptance thereof, and the Promiſe of the ſaid Defendant ſo as 
aforeſaid made, devenerunt & fuerunt & modo ſunt vacua & nullius vigoris 
in lege, & hoc, Sc. To which the Plaintiff demurred, and ſhewed for 
Cauſe, that it amounted to the General Iſſue. Sed per Car': The Plea 
is good, both as to the Matter and Form, and that it did not amount 
to the General Iſſue; and 'tis not a Rule, that becauſe ſuch a Matter 
may be given in Evidence, therefore it ought not to be pleaded ſpe- 
cially ; for it often happens to be in the Election of the Defendant, 
either to plead it ſpecially or not, as he ſhould be adviſed ; as for In- 
ſtance, the Pleading a Releaſe, Coverture or Infancy, in an Aſumpſit 
is certainly good; and yet thoſe Things might be given in Evidence 
upon Non aſſumpſit pleaded ; however the Defendant ſometimes may 
not be willing to put ſuch Matters of Law to the Judgment of the 


T 


w 


— 


Jury, or perhaps may deſign to ſave the Coſts of a ſpecial Verdict. 


In Debt for Rent, upon Ni delet pleaded, the Statute of Limitations 1 Salk. 275. 
may be given in Evidence, for the Statute has made it no Debt at the ruled by Heft 
Time of the Plea pleaded, the Words of which are in the Preſent 8 
Tenſe: But in Caſe on Non aſſumpſit the Statute of Limitations cannot © 


be given in Evidence, for it ſpeaks of a Time paſt, and relates to the 
Time of making the Promiſe. | 


3. Df ſham Pleas, and the Conſequence of kalle Pleading. 


The Pleading a ſham Plea, or ſuch a one as the Party knows to be 


falſe, is a great Abuſe on the Juſtice of the Court; and ſuch Pleas 


have not only been ſet aſide with Coſts, but the Parties cenſured, and 
otherwiſe puniſhed according to the Diſcretion of the Court. 

If it appears judicially to the Court, on the Defendant's own ſhew- 1 Sand. 316. 
ing, that he hath pleaded a falſe Plea, this is a good Cauſe of De- Smith v. Te- 
murrer ; as where the Defendant brought an Indenture into Court, aca 
and pleaded that it contained no Covenants, and on Inſpection it ap- 
peared to contain ſeveral, Judgment was given againſt him. 

It hath been holden, that pleading a falſe Plea is within the Statute 2 Inf. 213. 
of Heſtm. 1. cap. 29. which my Lord Coke ſays was made in Affirmance * Vent. 213. 


of the Common Law. 


If therefore, ſays he, a Serjeant, or an Apprentice of the Law, in 2 Inf. 2'5- 
pleading a Matter of Fact iſſuable for his Client, alledge the ſame to 


be done at a Town in ſuch a County, where indeed he knoweth there 
Vol. IV. 39 
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is no ſuch Town, of purpoſe to delay Juſtice, et a enginer la court, 
this is a Deceit within the Statute, and hath been ſo holden. 

2 Inf. 215. And if the Client would have the Attorney plead a falſe Plea, he 
ought not to do it, for he may plead Cod non ſum veraciter informatus 
£3 ideo nullum reſponſum, and that ſhall be entered in the Roll to ſave 
him from Damages in a Writ of Diſceit; and if an Attorney ought 


(4) Though not wittingly to plead a falfe Plea, a fortiori (a) a Serjeant or Appren- 

COT are tice ought not to do the fame. 

obliged to 

be faithful to their Clients, ba not to manage their Cauſes in ſuch a Manner, as Juſtice ſhould bs 
delayed, or Truth ſuppreſſed. 1 Vert. 215. per Hale. | 
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Cro. Fac. 64+ In Debt upon an Obligation the Defendant pleaded Non eft ſactum, = 
—— v. and afterwards Relicta veriffcatinne confeſſed the Action, and the Judg- 7 
oor ment againft = was in Miſericordia; and it was moved that it ſhould =BY 
be Captatir, becauſe he once denied his Deed, and ſo ought to be IF 
fined to the King; and of this Opinion was Gawdy ; but Fenner and 
itiams held otherwiſe, becauſe a Fine is not payable but where he | 
denies his Deed, and it is found againſt him upon his falſe Plea, and 
the Jurors are troubled with the Trial thereof ; there, for troubling the 
King's Courts, and for troubling the Country, and the Falſity of his I 
Plea, he ſhall be fined and impriſoned ; but when it is not found againſt 7 1 
him, but he relinquiſhes his Plea, he ſhall only be amerced, and ac- = 


cordingly the 8 was affirmed. 1 
Co. Lit. 366.4. In Dower if the Tenant pleads Non-tenure for Part, and Detinue = 

of Charters for the Reſidue, and theſe Pleas are found againſt the Te- = 

nant, the Demandant ſhall recover Damages for all the Time, from 

the Death of her Husband, without any Defalcation, for which Rea- 

ſon the 'Tenant ought to be careful that he does not plead a falſe 


Plea. 
Dier 222. If an Obligation be made to pay Money at a certain Day and Place, 
Doc. pl. 181. Payment before the Day and at another Place is a good Diſcharge ; 
. yet in Pleading, if the Defendant ſays that he paid at the ſame Day 


and Place, according to the Obligation, the Iſſue will be found againſt 
him unleſs the Jury help him, which they are not obliged ro do, his 
Plea not being in Strictneſs true. 

Co. Lit. 366. In a Formedon if the Tenant pleads Warranty and Aſſets deſcended, 

Doti. pl. 180. and the Demandant takes Iſſue thereon, and the Iſſue is found for the 
Demandant that Aſſets deſcended, and thereupon the Demandant re- 
covers; in this Caſe, although Aſſets afterwards deſcend, yet the Te- 
nant ſhall never have a Scire Fa. on the ſame Judgment ; for by his 
falſe Plea he hath loſt the Benefit of the Statute of Gloceſter, and of the 
Statute De donis in this Point. 


2 bl i81. If an Heir at Law pleads Riens per diſcent, which is found againſt 
e Ir, 


J him, there ſhall be a general Judgment of his Body and other Lands 
— Sw ns and Goods, becauſe of his falſe Plea. 7 


Cre. Car. 436. In a Writ of Annuity againſt one as Heir to his Anceſtor the De- E 
fendant pleaded Nom eſt factum patris ſui, and found again him; where- | 
upon it was moved that the Execution ought to be awarded of his pro- 
per Lands, and of his Lands deſcended, becauſe he had pleaded a falſe 
Plea : But per Cur. the Denying the Deed to be his Pather's was not a 
falſe Plea in his Cognizance; and although it were falſe, yer being 
charged in Reſpect of his Anceſtor's Deed, the Land of his Anceſtor 
ſhall only be taken in Execution, for that is the Cauſe of his Charge. 


(H) Traverſe : 
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(H) Traverſe: And herein, 
1. The Nature thereof. 


Traverſe is the Denial of ſome material Point alledged in the Def. pl. 344. 
Pleadings, and which, if properly taken, cloſes the Iſſue. It _ Reg. 
may be taken to the Declaration, Bar, Replication, Sc. and there- 2 Lit. 282. 
fore, if properly taken to the Declaration, it deſtroys the Plaintiff's rej. 195. 
Action; if to the Bar, it deſtroys what is ſaid in Avoidance of the 
Action; and if to the Replication, what was ſaid in Avoidance to 
the Bar. | 
But for the better Underſtanding the Nature of a Traverſe, we ſhUl 
in the firſt Place inſert ſome general Rules that have been laid down 
herein. | 
And firſt it is laid down, that where a Matter is expreſsly pleaded 36 H. 6. 15. 
in the Affirmative, which is expreſsly denied by the other Party, there . EI. 755. 
u 


a Traverſe is needleſs; becauſe in ſuch Caſe a ſufficient Iſſue is joined. Tit. Rep. 15. 


ſame Rulc. 
1 Vent. 101. ſame Rule laid down; and that if it were otherwiſe, they might traverſe one upon 
another in Infititum. 


As where in an Audita querela, to avoid the Execution of a Recogni- Cre. Elis. 
zance, the Plaintiff ſets forth that it was defeazanced upon the Pay- 21 
ment of divers Sums of Money at certain Days, and that he was at the e 
Place appointed, and tendered the Money, and that the Defendant 
was not there to receive it; the Defendant pleaded Proteſtando, that 
the Plaintiff was not there to pay it, and that he was there ready to 
receive it; abſque hoc, that the Plaintiff was ready to pay it, which be- 
ing ſpecially demurred to, the Court held the Plea naught; and that 
there being an expreſs Affirmative and Negative, there ſhould have been 
no 'Fraverſe. 2 
So if in an Aſſiſe the Defendant pleads a Feoffment by a Stranger, 2 Rel. Rep. 33. 
which he avers to be abfolute and without any Condition, and the #6 71, 72. 
Plaintiff replies that it was on Condition, this is fufficient without any 
further 'Traverſe. | 

But this Rule, that there ſhall be no Traverſe where the Matter al- 6H. 7. 5, 6. 
ledged by one rant is expteſsly denied by the other, muſt be under- 1 Ye". 213. 
ſtood of thoſe Caſes where the Denial makes a compleat Iſſue; for W 
though the Matter contradicts, that is not ſufficient without an apt 
Iſſue is formed upon an Affirmative and Negative; as where the Death 
of a Man is poſitively alledged on one Part, and his Life by the other 
Party, here the Death ought to be traverſed, otherwiſe no Iſſue is joined. 

A Traverſe therefore ſeems to be properly taken when the adverſe ob. 103.3. 
Party to the Declaration, Plea, Replication, Ec. forſaking the General 
Iſſue ſets up a Title for himſelf, or fets forth a particular Specification | 
of his Caſe, with a Juſtification thereof, &c. with a Traverſe, (a) A,. (9). Tha 0 
gue hoe, or Denial of the Matter alledged by the adverſe Party, or Hr ww i 
that the ſame is true in that () Manner and Form he hath alledged ; that, &c. are 
and ſuch Specification is called an (c) Inducement to the Traverſe. the proper 


Words of 
Traverſe, 1 Sand. 22. 2 Salk. 628. (b) Where the Words modo ©? forma are only 
Words of Form and not of Subſtance, and the Diverſities therein, vide Co. Lit. 281. Doct. pl. 544. 
(e) Such Inducement is ſaid to be ſhewing of croſs Matter contrary to the Allegation of the ad- 


verſe Party, Pier 365. pl. 33. and therefore a Traverſe is ſaid to be the Affirming of one Thing 
and the Denial of another. 2 Lil. Reg. 587. 


Hence it is ſaid to be a Rule, that when any Thing pleaded ſpe- 1 Sid. 301. 
clally by the Defendant, is directly contrary to the Matter in the De- 


4 claration, 
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claration, ſuch Plea is not good without a Traverſe; yet it is in the 
Election of the other Party to waive the Advantage thereof, or demur 

| thereupon. ' | a | | 
Cro. Car. 336. The Inducement to the Traverſe ought to be (a) ſufficient in 


a) Alſo it 
9 ſaid to be Matter. 


a Rule, that nothing can be an Inducement to a Traverſe but ſuch a Thing as is tra verſable. 
2 Leon. 32 per Manwood. 


3 Mod. 320. A Traverſe ought not to be taken but where the Thing traverſed 
(6) That is (b) iſſuable. 


Matter of / 
Law cannot be traverſed, Yelv. 200. nor where Part is Matter of Law, and Part Matter of Fact. 


2 Mod. 55. 


Cro. Fac. 221. And therefore where in Ejectment upon a Leaſe made by E. J. the 
Yelv. 151i. Defendant pleaded, that before E. J. had any Thing to do, Oc. M.F. 
Bedel v. Tull as ſeiſed in Pee, after whoſe Death the Land deſcended to his Heir, 
and that E. entered and was ſeiſed by Abatement; the Plaintiff re- 
plied, and confeſſed the Seiſin of M. but ſaith, that he deviſed it in 
Pee to E. J. who entred; ab/que hoc, that E. J. was ſeiſed by Abate- 
ment: And upon Demurrer this was held to be an ill Traverſe ; for 
the Plaintiff had confeſſed the Seiſin of M. and avoided it by the De- 
viſe, and therefore ought not to have traverſed the Abatement ; for 
having derived a good Title by the Deviſe to the Leſſor, 'tis an Ar- 
gument that he entered lawfully, and it was that alone that was iſſu- 
able, and not the Abatement ; therefore it was ill to traverſe that, be- 
cauſe it muſt never be taken, but where the Thing traverſed is iſſuable. 
(c) 2 Sand. The Traverſe is regularly to be taken to the (c) moſt material Point 
5, 28. alledged by the other Party, and is not to be (4) multifarious, but to 
1 Rot. ed. a fingle Point. 


infra. (d) 3 Lev. 40, 41. 


Hard. 31). But any Part of what the Defendant (e) makes his Title is tra- 
(e) But a De- verſable; as if in Treſpaſs the Defendant alledge a Seiſin in Fee in 
fendant "ts F. S and a Demiſe to himſelf; the Plaintiff may traverſe either the 
ney be eg Seiſin in Fee, or the Demiſe, at his Election. 
alledged in the Declaration. 2 Vent. 79. But if the Plaintiff afſigns ſeveral Breaches, the Defen- 
dant way traverſe any of them. 1 Salk. 138. 


Vaugh. 8. Alſo, -when the Defendant traverſeth any Part of the Plaintiff's 
Count or Declaration in a Quare impedit, it ought to be ſuch Part as is 
both inconſiſtent with the Defendant's Title, and being found againſt 
the Plaintiff doth abſolutely deſtroy his Title, if it doth not ſo, how- 
ever inconſiſtent it be with the Defendant's Title, the Traverſe is not 
well taken. | 


But for the It is laid down as a general Rule in all the Books which ſpeak of 


Exceptions this Matter, that there cannot be a Traverſe upon a Traverſe, that 

to this gene- Pleadings and Proceeding might not be endleſs; for if that were per- 

2 mitted each Party might go on traverſing ad infinitum. 5 
88 An Iflue joined upon an Abſque hoc ought to have an (F) Affirma- 


(F) 1 Salk. 4. | | 
NP admitted to be the general Rule; but the Court ſeemed to think, that where an Abſque boc 


comprizes the whole Matter generally, as abſque tali cauſa, it may conclude & de hoc ponit ſe ſuper 


atriam; but where it only traverſes a particular Matter, as abſque tali warranto, &fc. it ought to 
averred. Fareſl. 105. L. P. 


3 Med. 203. In Aſſault and Battery the Defendant pleaded a Releaſe of all Ac- 
tions, Sc. The Plaintiff replied, that the Releaſe was gotten by 

Dureſs, Sc. The Defendant rejoined, and ſhewed Cauſe why it was 

not gotten by Dureſs ; ab/que hoc, that it was voluntary, Et hoc petit 

I 4 


* — ._ A — — „ _ 


Pleas and Pleading. 8 69 


+ „ 


quod inquiratur per patriam: Upon this Iſſue the Cauſe was tried, and 
the Plaintiff had a Verdict; and it was moved in Arreſt of Judg— 
ment, that he ought not to conclude to the Country after a Traverſe ; 
becauſe a Traverſe it ſelf is negative, and therefore the Defendant 
ought to have joined Iſſue in the Affirmative; it was admitted, that 
if Iſſue had been joined before the Traverſe it might have been helped 
by the Statute of Jeofails ; but not being ſo in this Cafe the Judg- 
ment was arreſted. 

If the Defendant's Plea be in the Negative, the Plaintiff need not pal 517. 
traverſe it, for a Negative cannot be traverſed ; and therefore, if an 2 Mod. 50. 
Executor or Heir in Debt, for a Debt due by the Teſtator or Ance- _ * this 
ſtor of the Defendant, pleads no Aſſets, or Riens per deſcent preter, Af 8555 
Sc. the Plaintiff, without traverſing the Præter, may reply generally jy's Caſe, 
Aſſets ultra, without ſaying what, or where they are. Ct. Car. 


Der. he ſter V. 
Webb. Hob. 104. Telv. 165. 


But for the fuller Explication of this Matter we ſhall conſider more 
particularly: ä 


2. In what Caſes a Traverſe is permittted. 


It hath been held, on the 26 H. 8. cap. 3. for Payment of Tenths, Cre. Eliz. 80. 
and which enacts, That after Default and Certificate made thereof to the M Leon 269. 
Court, under the Seal of the Biſhop, the Benefice ſhall be void, that the 2 =p J, 
Party may traverſe ſuch Certificate; for herein the Biſhop acts only Sabi, Caſe 
as an Officer, not as a Judge. 63, 

But if on a Trial of general Baſtardy, the Party be certified a Ba- 1 Rol. Abr. 
ſtard by the Ordinary, ſuch Certificate cannot be traverſed; for herein 362. 
the Ordinary acts as Judge; alſo ſuch Certificate ſhall bind perpetu— 
ally the Perſon certified a Baſtard, though he was not Party to the 
Suit; as all Perſons are eſtopped to ſpeak againſt the Memorial of any 
Judicatory, becauſe the Act of the publick Judicatory, under which 


any Perſon lives, is his own Act; and were they not thus bound, there * 
might be Contradiction in Certificates. | 3 


If upon a Judgment obtained by A. he ſues out a Scire Pacias, 2 Md 10. 


upon which 4 S. is returned Tertenant, he cannot traverſe this Re- Whitrong v. 
a) 


turn of the (a) Sheriff. Hug | 
; (a) That the 
Sheriff's Return of a Reſcous cannot be traverſed. Dier 212. Cro. Eliz. 780. 


On the Statutes againſt Forcible Entries and Detainers it hath been 1 Hawk. 
holden, that one Juſtice of Peace may make a Record of a Forcible De- _ mh 
tainer, and that ſuch Record is not traverſable ; becauſe the Juſtice of p,, 1. K 


. f * For: ible Ent 
Peace in making thereof acts not as a Miniſter, but as a Judge. and — 


It hath been held, that Preſentments in the Quarter-Sefſions of the Carth. 74. 


Peace, and even in B. R. are traverſable; and that if it be ſo in but for this 


Courts ſuperior to the Leet, a fortiori it muſt be ſo in Preſentments 2% Hawk. 


C. 217.219. 
at the Leet. 1 4 


| 71. 

It is held, that wherever an Eſcape is finable, the Preſentment of 2 Hawk. P. C. 
it is traverſable; but where the Offence is amerceable only, there the 134. 
Preſentment is of it ſelf concluſive, ſuch Amerciaments being reckoned 
among thoſe Minima de quibus non curat lex. 

It is held by ſome Opinions, that an Inquiſition taken by the Coro- But for this 
ner ſuper viſum corporis cannot be traverſed ; alſo in Reſpect to that 4 N. * 
high Credit that the Law gives to an Inquiſition found before a Coro- B). mew 
ner, it hath been held, that if an Inquiſition finds that a Perſon has 
Vol. IV. T been 
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been ſlain, and that . F. hath fled, he forfeits his Goods and Chat- 
tels; the Coroner's Inqueſt being of that Solemnity as not to be tra- 


verſable. | 
1 Rol. Rep. The Probate of a Will is not traverſable ; and herein it is ſettled, 
226. that the Eccleſiaſtical Courts having the Probate of Wills, they, as 
2 Rol. Abr. incident to ſuch Juriſdiction, have Power to determine all thoſe Mat- 4 
Had. 131. ters that are neceſſary to the authenticating ſuch Teſtament; therefore . 


Raym. 406. if the Seal of the Ordinary appears, it cannot be ſuggeſted, or given 
in Evidence in the Common Law Courts, that the Will was forged, 
or that the Teſtator was Non Compos, or that another Perſon was Exe- N 
cutor; for of theſe they had a proper Juriſdiction, and the Remedy 
muſt be by Appeal. 

Dier 254- If the Ordinary refuſe a Perſon preſented to him for Cauſe, ſuch 

Gouldſ. 351. Cauſe is traverſable, and ſhall be tried by the Metropolitan if the Party 

3 * '99- be living, but if dead by a Jury; for though the Biſhop be Judge in 

yet 63; examining, yet as his Proceedings are not of Record, the Cauſe of Re- 


P. Caſes 88. fuſal is traverſable. 
3 Lev. 313. 


3. In what Caſes a Traverſe is neceſſary. 


1 Lutw, 381. Herein it is laid down as a general Rule, that where the Matter al- 
| ledged by the Defendant in his Plea is contrary to the Matter ſet forth 
in the Declaration, there muſt be a Traverſe or Denial of ſuch Matter 
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. | ſet forth in the Declaration; ſo if the Replication contradicts the Mat- 1 
(a) Cre. Eliz, ter alledged in the Plea, Cc. (a) as where the Defendant alledges Sei- 
| 30. fin in one from whom he claimeth, the Plaintiff cannot alledge Seiſin 


in another from whom he claimeth, without traverſing, confeſſing or 
avoiding the Seiſin alledged by the Defendant. 
5 H. 7.11,12. So if it be alledged by the Defendant, that the Party died ſeiſed in 
— * Fee, and the Plaintiff alledges that he died ſeiſed in Tail, he muſt tra- 
S p. © © verſe the Dying ſeiſed in Fee, (b) becauſe two Affirmatives cannot 
(6) 1 Leon. make an Iſſue. 
78. S. P. | 
2 Med. 60. The Omiſſion of a Traverſe where neceſſary is Matter of Subſtance ; 
Snow v. % and therefore where in Treſpaſs for taking his Horſe the Defendant 
2 pleaded, that he was ſeiſed of ſuch Lands, and intitled himſelf to an 
221. that Heriot; the Plaintiff replied that another Perſon was jointly ſeiſed 
the Plaintiff with the Defendant, Et hoc paratus eſt verificare; and on Demurrer it 
having ſaid as N for the Defendant, becauſe the Plaintiff ought to have 


—_— traverſed the ſole Seiſin. 


avoid the Bar, if he had traverſed ir alſo it would make his Replication naught. Et vide 1 Leon. 
43 4. that a Traverſe is but Matter of Form, and the Want thereof ſhall nor prejudice the other 


Party in Point of Judgment; but the Judges ought to judge upon the Subſtance, and not upon the 
Manner or Form of Pleading ; & vide Tit. Amendment and Feofail. 


2 Med. 168. Where a Man confeſſes and avoids he needs not traverſe ; but where 
2 „in Aſſum pſit againſt the Defendant as Executor, he pleaded that the 
alk. TJeſtator made F. S Executor, who proved the Will, and took upon 
him the Execution thereof, and concluded in Abatement; but becauſe 
he had not traverſed, abſque hoc, that he was Executor, or admini- 
ſtered as Executor, it was adjudged againſt him. 

Cro. Eli. 281. When a Malefeazance is laid to the Defendant's Charge he ought 
expreſsly to traverſe it, and not to anſwer it by Argument; but in 
Waſte the Defendant may ſay it was ruinous, without anſwering ex- 
preſsly to the Waſte; ſo in Caſe of an Innkeeper, he may alledge a 
Robbery without traverſing it was by his Default. 
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In Debt for Rent, the Plaintiff declares on a Leaſe of four Acres of 1 Sard. 206. 
Land at 5 J. Rent, and for Rent arrear he brought the Action; the | oo . 
Defendant pleads to Part Nil debet, and to the Reſidue he pleads, that 2 x,,, 459 
the Leaſe was of the ſaid four Acres, and of one Acre more, and that 1 Lev. 263. 
before the Rent was arrear the Plaintiff entered into the fifth Acre: On Salmon v. 
which the Plaintiff demurs ; and Reaſon ſhewn on the Argument was, Stb. 
for that he did not traverſe, that he demiſed four Acres only. But 
on the other Side it was ſaid for the Defendant, that the Traverſe 
ought to come on the Plaintiff's Part, viz. he ought in his Replica- 
tion to have maintained the Leaſe in the Declaration, and have tra- 
verſed, that he demiſed the fifth Acre. To which it was anſwered, 
that that would be a Departure from his Declaration, and therefore 
the Traverſe ought to have been on the Defendant's Part; for when 
he pleads another Leaſe than that upon which the Plaintiff declared, 
he ought; to traverſe the Leaſe on which the Plaintiff declared, viz. to 
plead the Leaſe of the fifth Acre, abſque hoc, that he demiſed the four 
Acres only ; and ſo held the Court, and gave Judgment for the 
Plaintiff. | | 

In an Action againſt a Sheriff for an Eſcape, the Plaintiff declared, 1 Vert. 211, 
that the Defendant being Sheriff of Surry voluntarily ſuffered F. S. 24 * » 
whom he had in Execution to eſcape. 'The Defendant, proteſting thar =” 
he did not let him voluntarily Eſcape, pleads, that he took him upon 1 Lutz. 381. 
freſh Purſuit. To which it was demurred ; becauſe he did not traverſe 8. C. cited. 
the voluntary Eſcape: And reſolved for the Defendant ; it being im- -5 "wi 
pertinent for the Plaintiff to alledge it, and no Ways neceſſary to his judged. 
Action; and it being out of Time to ſet it forth in the Declaration, Et vide Cro, 
being a Matter that ought to come in in the Replication. And per Fac. 657+ 
Hale C. J. Tis like leaping before one comes to the Stile; as in Debt 
upon a Bond the Plaintiff ſhould declare, that at the Time of Sealing 
and Delivery of the Bond the Defendant was of full Age, and the De- 
fendant ſhould plead Deins age, without traverſing the Plaintiff's 
Allegation. 

But in Debt by the Gentlemen Uſhers of the King for a Fee of 5 J. 1 Lutw. 381. 
due to them from one who had received the Degree of Knighthood, % © ar 


they declared, that Time out of Mind they uſed to receive a Fee of v. Stepbens. 


51. of every Perſon who voluntarily and without Compulſion had 
received the Degree of a Knight, Sc. The Defendant pleaded, that 
he had taken the Degree in ſole Obedience to the King ; but becauſe 
he had not traverſed abſque hoc, quod def* recepit vel ſuſcepit Gradum 
Militar' voluntarie & ſine compulſione, it was adjudged for the Plain- 
tiff; for the voluntary Acceptance of Honour, without Compulſion, 
3 If the Efſence of the Action, and not like the aforeſaid Caſe of an 

cape. 

In Account againſt one as Bailiff of a Manor ſuch a Year, it is a Dier 66. 6, 
good Plea, that J. S was his Bailiff that Lear; but there he muſt tra- P15. 
verſe that he himſelf was nor. 

So in Eſcape againſt a Gaoler he may plead, that the Priſon was Dier 66. b. 
broke open by the King's Enemies, or that it was burnt by a ſudden 
Fire; but then he muſt traverſe, that the Eſcape was not in other 
Manner, or as the Plaintiff hath alledged. 

If in Treſpaſs the Defendant intitles himſelf by the Feoffment of a Pos. 65. 
Stranger, and the Plaintiff replies and maintains, that the ſame Stran- 
ger did enfeoff him, this cannot be a good Iſſue (a) without a Traverſe (a) That 


of the Feoffment alledged to be made to the Defendant. where the 
Parties in 


Fleading vary in the Eſtate alledged, or in the Quantity thereof, there ought to be a Tra- 
verſe, Tel 140. | | 


In 
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Stile 150, In Aſſault and Battery the Defendant pleads a ſpecial Plea, and ju- 
198, 210. ſtiſies; the Plaintiff replies de injuria ſua propria; upon which Iſſue is 
joined, and a Verdict for the Flaintift; but in Arreſt of Judgment it 
was held, that the Replication was not good, in nct anſwering the 
ſpecial Matter pleaded, and traverſing abſque tali cauſa, fo that an 
Iſſue might be joined on an Affirmative and Negative; and therefore 

the Court ordered a Repleader. 

Stile 373. If in Covenant for Payment of Money the Defendant pleads, that 
he was at Lisbon in Portugal at the Day of the Payment of the Money 
which he had covenanted to pay, the Plaintiff may reply, that he 
was in England, without a Traverſe, alſque hoc, that he was in Por- 
tugal, 

Godb. 43. Tf Account be brought againſt two, and one of them pleads Ne un- 
que ſon recerver ; this is good without a Traverſe, that he and his 
Companion were Receivers. 

3 Leon. 15. If in Treſpaſs for chaſing his Ewes, being great with Lamb, ſo as 
by driving them he loſt his Lambs, the Defendant juſtifies, that they 
were Damage-feaſant, and that therefore he drove them to Pound, c. 
this is naught without a Traverſe, for though he might take and drive 
them to Pound, yet this ſhould have been done without any Prejudice 

to them, and was therefore a Matter traverſable. 

2 Leon. 209. Tf there are two Preſcriptions, one pleaded by the Defendant by 

R way of Bar, the other ſet forth by the Plaintiff in his Replica- 

pleaded a- tion, without any Traverſe of that which is alledged in Bar, this is 


gainſt ano- naught. 
ther is not 
good without a Traverſe, vide Yelv. 217. 9 Co. 59. 2 Med. 104. Carth. 116. 


2 Leon. 209, As where in Treſpaſs for cutting Oaks the Defendant pleads, that 
210. Ruſſel he was ſeiſed of a Meſſuage in Fee, and preſcribes to have rationabile 
V. efloverium ad libit* capiend' in boſcis; the Plaintiff replies, that the locus 

in quo was within the Foreſt, and that the Defendant and all thoſe, 


Sc. babere conſueverunt rationabile eſtoverium, Ec. per liberationem fo + 


reftarii: And upon a Demurrer the Replication was held naught ; be- 
cauſe the Plaintiff ought to have pleaded the Law of the Foreſt, viz. 
Lex foreſt talis eft, or to have traverſed the Defendant's Preſcription, 
and not to have ſet forth another Preſcription in his Replication with- 
out a Traverſe. | | 
4 Leon. 16, In Treſpaſs for pulling down his Hurdles in his Cloſe, the Defendant 
e cry v. juſtified, that F. F. was Lord of the Manor of D. and that the ſaid 
ag S. and all thoſe whoſe Eſtate he had in the ſaid Manor, had had a 
tree Courſe for their Sheep in the Place where, Sc. and that the Te- 
nant of the ſaid Cloſe could not there erect Hurdles without the Leave 
of the Lord of the Manor, and that the ſaid F. S. let to the Defen- 
dant the ſaid Manor, and becauſe the Plaintiff erected Hurdles with- 
out Leave, Oc. in the ſaid Cloſe he threw them down, as it was lawful 
for him to do: The Plaintiff replied of his own Wrong, without Cauſe, 
Sc. and it was held an ill Replication, becauſe the Flaintiff had not 
traverſed the Preſcription. Hol 


4. Whether there may be a Traverſe upon a Traverſe, 


Co. Lit. 2822 It is laid down as a general Rule, that there cannot be a Traverſe 
Hob. 104 upon a Traverſe ; becauſe that in all Pleadings, whereupon a Traverſe is 
2 22. properly taken, the Ifſue is cloſed ; and therefore a Traverſe cannot be 
Fauch. 62. taken on a "Traverſe, for a Traverſe muſt be a material Point; and if 
1 Fon. 216. to the Declaration it deſtroys the Plaintiff's Action; if to the Bar, it 


Cro. Car. 10 Fo | 4 deſtroys 
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Pleas and Pleading. 73 
deſtroys what is ſaid in Avoidance of the Action; and if to the Repli- 
cation, what was ſaid in Avoidance to the Bar, & fic de ceteris, and 


conſequently a ſubſequent Traverſe will be inſignificant ; becauſe 


(a) when a material T raverſe is taken the reſt ſtands confeſſed. (4) That 


j whatever is 
traverſable and not traverſed is admitted. 1 Salk. 1. 


A s _ a - _ 22 * — 
— — ̃ —ꝛ — — 
— — _ 


This Rule is thus laid down by my Lord Hobart, That regularly Heb. 104. 
whenſoever a Traverſe is taken apt and material to the Plaintiff's 
Title, the Plaintiff is bound to it, and cannot for the ſame Thing leave 
it, and force the Defendant to accept another Traverſe tendered by 
him. LEE 
But if a Man brings an Action of Treſpaſs for breaking his Cloſe on 2911. 4. 2. 


-2 certain Day, if the Defendant plead a Releaſe of Actions he ſhall 12 E. 4 6. 


traverſe all Treſpaſſes after ; if a Feoffment, he ſhall traverſe all Treſ- B 1 12 
paſſes before; if a Licence for once, all before and after; and in theſe 
Caſes the Plaintiff hath it in his Choice to leave the Traverſe, and 

traverſe the Point of Juſtification, WR the Releaſe, Feoffment or Li- 

cence ; or he may alledge a Treſpaſs before or after, and ſo join upon 

the Traverſe offered, which is Traverſe after a Traverſe, bur yet is 

not according to the Rule, a Traverſe upon a Traverſe to the ſelf-ſame 

Point. 

So if a Man 45 an Action of Waſte for felling of Trees, and Hb. 194 
lays that the Leſſee felled and fold them, and the 83 confeſſes 
that he felled them, but ſaith that he beſtowed them in repairing the 
Houſe, abſque hoc, that he ſold them; the Plaintiff may reply that he 
let them rot, or any like Caſe of Waſte, abſque hoc, that he employed 
them in Reparations; and though this be a Traverſe upon a Tra- 
verſe, and directly to the ſame Thing, yet it is out of the above- 
mentioned Rule, becauſe the Traverſe in this Caſe was not material ; 
for the Plaintiff might have declared of the Selling only, and the other 
Point was meer Surpluſage. 

If Aſſault and falſe Impriſonment be laid in London, and the Defen- Tb. 107. 
dant pleads a ſpecial Juſtification in (a) another County, with a Tra- r a 
verſe or ab/que hoc, &c. the Plaintiff may maintain his Action, and s, C. 3 
traverſe the ſpecial Matter alledged by the Defendant, though this be mer and Ver- 
a Traverſe upon a Traverſe; for as the Matter alledged by the Defen- 74/4 
dant may be falſe, it would be unreaſonable by ſuch Falſity to ouſt * 


| S. C. ei ed 
the Plaintiff of the Liberty the Law gives him, of laying his Action and "ax, 


in the proper County where the Cauſe ariſes. Polnt ad- 
| jJadgea, 
Cro. Eliz. 99. S. P. adjudged- (a) There never ſhall be a Traverſe upon a Traverſe, but 


where the Traverſe in the Bar takes from the Plaintiff the Liberty of his Action for the Place or 
Time, or ſuch like, there the Plaintiff may maintain his Adion for the Flace or Time, and may 
traverſe the Inducement to the Traverſe, and needs not to join with the Defendant in the Tra- 
verſe, but at his Pleaſure may do the one or the other ; but when the Inducement is made and 
concluded with a Traverſe -of a Title ſhewn by the Plaintiff, there the Plaintiff is inforced to 


3 = Title, and not to traverſe the Inducement to the Traverſe. Cro. Car. 105. 2 Lutw. 
1630. 8. P. | 


In Treſpaſs the Defendant juſtifies his Entry by the Command of Cre. Car. 385. 
F. F. Plaintiff replies, and ſhews that J. §. was ſeiſed in Fee, and let 2 * 
unto him at Will, and traverſeth the Command of 7. S. the Defen- * 
dant maintains his Plea, that F. S. commanded him to enter, and that | 
he entered by his Command, and traverſeth the Leaſe at Will ; and 
it being hereupon demurred, it was adjudged for the Plaintiff, that the 
Command was traverſable, and that therefore the Defendant's Re- 

Joinder to make a Traverſe upon a Traverſe is not good. | 
Where one traverſes a Thing which he had before confeſſed and Carth 166. 


avoided, this is merely Form, and aided upon a general Demurrer; Li.eez= 
Vol. IV. U for 
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2 Lev. 112. 

1 Sid. 140. 

1 Hawk. P. C. 
1221. 


Vaugh 62,64. 
1 Med. 280. 
Stanf. 64. for 
this vide Tit. 
Prerog at. ve. 


1 Lev. 192. 
1 Saund. 20, 
21. | 

2 Keb. 94, 


-- 205. 8. C. 


Bennet v. 
Pilkins, 


Carth.99, 100. 
Croſſe v. Hunt. 


for the other Party might traverſe that "Traverſe, and alſo the Induce- 
ment to It. 

Where to an Indictment for not repairing a Bridge the Defendants 
plead, that A. B. ought to repair the Bridge mentioned in the 
Indictment, and take a Traverſe to the Charge againſt themſelves ; 
the Attorney General in this ſpecial Caſe may rake a Traverſe upon 
a Traverſe, and inſiſt, that the Defendants are bound to the Repairs, 
and traverſe the Charge alledged againſt A. B. and an Iſſue ought 
to be taken on ſuch ſecond Traverſe; and the Attorney General may 
afterwards ſurmiſe, that the Defendants are bound to repair it, and 
then the whole Matter ſhall be tried by an indifferent Jury. 

So tho? regularly a common Perſon cannot take a Traverſe upon a 
Traverſe, yet the King by his Prerogative may, upon a Title diſcloſed 
in the Traverſe of the Party, deſert his own Title, and take a Traverſe 
to ſuch Matter diſcloſed, tho' this be a Traverſe upon a Traverſe. 

In Debt on an Obligation conditioned to appear on a Bill of Mid- 
dleſex, returnable die Sabbati prox* poſt quinden Paſch. the Defendant 
pleads, that he was arreſted on a Bill returnable die Veneris, and pleads 
the Statute of 32 H. 6. and that the Bond was given for Eaſe and Fa- 
vour. 'The Plaintiff replies, that he was taken on a Bill returnable 
die Sabbati, and not die Veneris. The Defendant rejoins, that he was 


taken by Virtue of a Bill returnable die Veneris, abſque hoc, that he 


was taken by Virtue of a Bill returnable die Sabbati; on which the 
Plaintiff demurred: And it was argued, that the Rejoinder was ill, 
and a Traverſe upon a Traverſe; for when the Plaintiff replied, thar 
he was taken by a Bill returnable die Sabbati, & non die Veneris, the 
& non die Veneris was a Traverſe, whereon the Defendant might have 
Joined, and taken Iſſue. On the other Side it was argued, that the 
& non was not any Traverſe, at leaſt not a formal Traverſe, or ſuch 
as the Books mention, that a Traverſe cannot be taken on a Traverſe ; 
and to have joined Iſſue on the & nor die Vencris would have made an 
immaterial Iſſue; for it matters not whether he were taken by Virtue 
of a Bill returnable die Veneris, or not; for if he were not arreſted on 
a Bill returnable die Sabbati, the Bond is void by the Statute ; but if 
he were taken on a Bill returnable die Sabbati, tis good, for that only 
is traverſable and triable; and ſo held the Court. | 

In Debt upon a Specialty for 200/. which was to this Effect, 
ſſ. The Defendant did declare from bis Heart before God, that he had taken 
the Plaintiff to be his Wife, as ſhe had taken him for her Husband ; and the 
more to confirm the ſaid Plaintiff, that he had no Deſign but to perform bis 
Promiſe aforeſaid, he (the ſaid Defendant) obliged himſelf by the ſame 
Deed to pay unto the Plaintiff 2001. if be ſhould happen to be ſo baſe as 
to be worſe than his Word; and that if he did not pay it when demanded, 
ſbe (the Plaintiff) ſhould have good Right to ſue and recover it hy Law, 
&c. The Breach aſſigned was, that ſhe had tendered herſelf to mar- 
ry the Defendant, but that he refuſed, and afterwards married 
another Woman, per quod attio accrevit. The Defendant pleaded, 
that he, after the making of the aforeſaid Writing, obtulit ſe to marry 


the Plaintiff, and ſhe refufed; abſque hoc, that he refuſed to take her 


for his Wife before ſhe had refuſed to take him for her Husband. The 
Plaintiff replied, that the tendered herſelf to marry the Defendant, 
and he refuſed; abſque hoc, that the Defendant offered himſelf to 
marry the Plaintiff; & hoc, Sc. And vpon a Demurrer to this Re- 
plication, it was inſiſted for the Defendant, that the Traverſe in it 
was ill; becauſe ſhe had traverſed that which was the Inducement of 
the Traverſe in the Bar, ſa that it is a Traverſe upon a Traverſe, 
which the Law will not allow; beſides, the Words of this Deed are in 
preſenti, and not executory, but declaratory of an Act executed. On 
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the other Side it was argued, that the Words in this Deed are ſuffi. 
cient to create a Contract, and that of the higheſt Nature, for God 
is called as a Witneſs to it; and theſe Words cannot import any other 
Senſe, but only a Contract to marry the Plaintiff: That the Traverſe 
in Bar is ill, becauſe it is too large; for the Defendant had traverſed 
more than was alledged in the Declaration; ſſ. abſque hoc, that he had 
reſuſed to take the Plaintiff for his Wife before ſhe had refuſed to take 
him for her Husband, ſo that he intended to make this Circumſtance of 
Time Parcel of the Iſſue; whereas there is no ſuch Circumſtance al- 
ledged in the Declaration, nor any Affirmation, that the Defendant had 
refuſed before the Plaintiff had refuſed; and therefore, becauſe the 
Traverſe in the Bar was idle and frivolous, the Plaintiff might well tra- 
verſe the Subſtance of the Matter of the Bar; and of this Opinion 
was the Court, as well to the Pleading as to the Matter in Law. 


5. To what Point the Traverſe ſhall be taken; and therein 
what Matters are traverſable, and of the £anner of taking 
thereof. | | 


Herein the general Rule is, that the Traverſe muſt be taken to 2 San. 5, 28. 
ſome material Point alledged by the adverſe Party, which, if found for 6 2 75 a. 
him who takes it, abſolutely deſtroys the adverſe Party's Right, by 1 of 7. 
ſhewing, that he hath none in Manner and Form as he hath alledged; Carter 217. 


and being to the (a) principal Point alledged puts an End to the Lane 15. 


(a) A Tra- 
Matter. 3 | verſe ſhould 
be always of ſuch Part, as if found for the Defendant deſtroys the Plaintiff's Ation. Comb. 321. 


If in Covenant on a Charter-party the Plaintiff declares, that upon Poph. 16t. 
the Ship's going with the next fair Wind, Ec. he the Defendant ſhould 8 * 
pay ſo much; the Defendant by way of Traverſe ſays, that the Ship 5,217; 
did not go with the firſt fair Wind; and this was held an ill Traverſe, Palm. 397. 
not being to the principal Point, or Giſt of the Action, which is the S. C. Conffa- 
going of the Ship, and not the Nature of the Wind. n 

A Traverſe muſt be taken to ſome Matter alledged ; and therefore, Lute. 935, 
where in falſe Impriſonment the Defendant juſtified by Proceſs out of 1 569. 
an Inferior Court, and the Plaintiff replied, that the Cauſe of Action 
accrued out of the Juriſdiction; ab/qze hoc, that it accrued within the 
Juriſdiction, the Traverſe is ill, being of a Matter not alledged before ; 
but it was held, that this being only an immaterial 'Traverſe, no Ad- 
vantage could be taken of it on a general Demurrer, and that then the 
Reſidue of the Replication thould ſtand good. | | 

If any Thing in the Count be traverſed, it muſt be ſuch Part as, if 1 Sand 21. 
true, is conſiſtent with the Defendant's Title; and if falſe, or found _ , 
againſt the Plaintiff, doth abſolutely deſtroy his Title; nay, if the m 
Traverſe leaves no Title in the Plaintiff, then it is good, whatever 
comes of the Defendant's. | 

In a Scire Facias againſt A. and his Wife, reciting, that the Wife Cr. Car. 328. 
dum ſola fuit recovered in the King's Bench, in an Action upon the ny A Har- 
Caſe, 26 J. 13s. 44. for Damages and Coſts, and had Execution of“ & . 
theſe Damages, and is thereof poſſeſſed ; and whereas afterwards the 
ſaid Judgment was by Writ of Error removed into the Exchequer 
Chamber, and there reverſed, and Reſtitution awarded; and after- 
wards ſhe took the {aid A. to Husband : The Plaintiff thereupon 
brought this Writ to have Reſtitution. The Defendant pleaded, that 
after the Reverſal had, and before the Purchaſe of this Writ, he paid 
to the Plaintiff the ſaid Debt and Coſts of 261. 133. 4 d. abſque hoc, 

| that 
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Yelv. 151. 
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2 Lutw.1558. 


Stile 344. 
Mood v. Hol- 
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Cvo. Car. 502, 
Arundel v. 
Sauderi. 


'K ele. 122-3. 
\ Lane v. 4 
Eexander. 


| | Tele. 1:2. 


6 Co. 24, 25. 
| Moor 551. 
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* a 2 Vent. 212. 
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be only 
| | Form, and 
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i 27 Eliz. 


Adarſb. 21. 


66— - 


that they be poſſeſionati of the ſaid Money prout: And upon Demurrer 
the Plea and 'I raverſe were both held ill; and 1/, Three Judges held 
the Plea ill, becauſe it is grounded and affirmed againſt a Record; for 
a Payment being againſt Matter of Record cannot be a Diſcharge, un- 
leſs by Matter of Record. 240), Admitting it a good Plea, yet it is ill 
as pleaded ; for he doth not rely upon it, but traverſeth that which is 
material, wiz. abſque hoc, that he is poſſeſſionatus, Ec. which was idly 
alledged, and not material or traverſable; and by his Traverſe he 
waives his Pleading of the Payment, which being (a) ſpecially ſhewn 
for Cauſe of Demurrer, the Demurrer is good: But Berkley held, that 
Payment had been a good Plea, if he had relied thereupon; becauſe 
that he avers, that thereby the Party is ſatisficd; and that in divers 
Caſes Matter in Fact may be pleaded in Diſcharge; as in Debt upon 
an Eſcape, he may plead, that the Plaintiff commanded him to ler 
him out of Execution, and ſuch like, Ec. but as to the Traverſe he 
conceived it ill; and therefore agreed with the other Juſtices, thar 
Judgment ſhould be given for the Plaintiff. 


In Treſpaſs and Ejectment the Defendant pleads, that the Plaintiff 
diſſeiſed J. S. of the Land, and then made a Leaſe of it to him, and 
that afterwards the Land deſcended to the Plaintiff. The Plaintiff re- 
plies, that he was ſeiſed of the Lands, and traverſed the Diſſeiſin on 
J. S. And on Demurrer, becauſe he had not traverſed the Deſcent, 
and not the Diſſeiſin, it was held by Rolle C. J. that the traverſing 
the Diſſciſin makes an End of all, and was therefore well taken, be- 
ing the moſt material Matter, altho* the Deſcent might likewiſe have 
been traverſed. 

Treſpaſs upon the Cafe brought by Bill in the King's Bench, that 
the Defendant's Father held of him ſuch Land by Knight's Service, 
and died in his Homage, his Heir within Age, and that he rendered 
unto him a convenient Marriage, and ſhews what, Sc. and demanded 
of him the Value of the Marriage, Sc. The Defendant proteſtando 
to the Tenure, pro placito traverſeth the Tender, Sc. and hereupon 
the Plaintiff demurred: And it was reſolved that the Plea was ill, for 
the Tender is not traverſable. 

If the Plaintiff in his Replication ſets forth a Grant of Copyhold 
Lands fuch a Day, and by ſuch a Seneſchal; and the Defendant by 
way of Rejoinder maintains his Bar, and traverſes the Grant to the 
Defendant the ſaid Day, and by the ſaid Seneſchal, the Traverſe is 
ill; for the principal Point is the Grant, which may be at another 
Court and Day, and by another Seneſchal, and yet good. | 

If a Feoffment by Deed ſuch a Day be pleaded, there can be n 
Traverſe to the Day, becauſe the Eſtate paſſes by Livery, and not 
by the Deed. 

A Difference hath been taken between pleading a Feoffment and-a 
Grant of a particular Eſtate; that in the firſt Caſe, if the other will 
intitle himſelf by an elder Feoffment, he ought to traverſe, but not in 
the laſt Caſe, becauſe a Man may come to a Fee-fimple by divers 
Means, viz. by Diſſeiſin and Tort, or by lawful Means; and therefore, 
when one intitles himſelf to a particular Eſtate by an elder Grant, he 
ſhall nor traverſe the laſt Grant, but ſhall compel the other to ſhew 
by what Title he claims it after the elder Grant. 


A Man pleaded a Deſcent of a Copyhold in Fee; the Defendant, 
to take away the Deſcent pleaded, that the Anceſtor did ſurrender to 
the Uſe of another; abſque hoc, that the Copyholder died ſeiſed: And 


the Opinion of the Court was, that it was no good Traverſe; becauſe 


he traverſed that which needed not to be traverſed ; for being Copy- 


+ A SIE o he ee or ot e 227 ͤ ͤHK1 EARS 7 ' 1 
« «7 BL AL - n r * . K * 


. * 0 8 * . of * * 2 7 2 * 
F noe kh > arg, Rn nad LA 2 3 * z - - 1 _— 

a, - — . r N 8 . 8 8 1 0 * a 4 We N _ - 2 A \ 2 1 

"05 A x odd 2 SA mer ** 8 * = % 4, ze * n => - = * x) I p PEI N 2 5 2 RK be a... 4 


Fo 
— 
"= 
„ 
. 
* 
= 1 
Wi 
I. 7 - 
#i.% 
4 'S 
4 
' . "1". 
- £2 \ 
* * A 
* bg? 
' 8 
* — 
_—_ 
1 7 
= 
K . n 
r 
8 
5 ** 1 
0 „ * 
3 
1 
by y 
> - 
4 
FJ 1 
4 14h : F 
. I 
_ 
= 
_ 
- 1 
* 
9 
Y — 
3 
4 N 
* 
1 3 
* 
4 
% 1 
bY 
* 
N 
Ws 
1 
— 
_— 
* f. * 
7 | 
N 
A 1 
i g 
* f 
4 WT 4 
= 
& | 
4 5 
7. 2 
* = 
* 
* 


M * 


—: 
Pleas and Pleading. 77 


hold, and having pleaded a Surrender of it, the Party cannot have it 
again, if not by Surrender, as in He/lyar's Caſe ſupra; for as none can 
have a Leaſe for Years but by lawful Conveyance, ſo none can have 
a Copyhold Eſtate if not by Surrender. 

In Treſpaſs the Defendant pleads, that A. was ſeiſed, and infeoffed Peg. pr 363. 
B. who infeoffed C. who infeoffed D. whoſe Eſtate the Defendant 6 Co. 24. read 
hath; in this Caſe the Plaintiff may traverſe which of the Feoffments & P. and 


that where 
he pleaſes. there are 


ſeveral material Things alledged, it is in the Election of the Party to traverſe which he pleaſes, 


8 1 FI 88383 —_ ah. 2 
— 


If in Treſpaſs or Caſe the Flaintiff declares that J. §. was ſeiſed in 1 Sid. 227. 
Fee, and made a Leaſe to him, and the Defendant pleads that 7. N. 8 
was ſeiſed in Fee, and leaſed to him, Sc. this Seiſin of J. N. r 
intended by Diſſeiſin, for he ought to have traverſed the Seiſin of J. G. 
and ſaid, that long before ſuch a one was ſeiſed, Ec. 


In Treſpaſs rhe Defendant pleads, that long before the "Treſpaſs one Cro. Fac. 68m. 


James Stephens was ſeiſed in Fee, and 12 Fliz. infeoffed Thomas Norwood * Nl, Rep. 


to the Uſe of James Baker and Mary his Wiſe, and the Heirs of their „n 
Bodies; and that they had Iſſue Henry Baker, and died ſeiſed, which Blackman. 
deicended unto him, and from him to his three Daughters, and juſtify 
by their Leaſe, and gives Colour to the Plaintiff; the Plaintiff replies, 
that long Time before the Treſpaſs Sir Thomas Tyrrel was ſeiſed in 
Fee, and gave it to Edward Baker and can his Wife, and the Heirs 
Males of their Bodies, and that they had Ifſue the. ſaid Fames Baker 
and the Plaintiff; and that 22 had Iſſue Henry and died, which 
Henry died without Iſſue Male; wherefore he as Heir Male entered, 
and that the Defendant committed the Treſpaſs, Cc. and traverſeth 
the Seiſin in Fee alledged in James Stephens ; whereupon the Defen- 
dant demurred, and ſhews that he traverſeth the Seiſin in Fee of Fames 
Stephens, whereas he ought to have traverſed the Gift in Tail, which 
is the principal Matter of the Bar; but the Court held that it was in 
his Election to traverſe the one or the other. 
Where by the (a) Inducement or Conveyance to the Attion the De- Dier 12m. K. 
fendant is ouſted of his () Law, there the Defendant may as well tra- 1 Leon. 252. 
verſe the Conveyance as the Gir of the Action. 75 Wu 


where a Diſſ-iſin is alledged by Way of Conveyance to the Title or Poſſeſſion of the Plain'iff, 


it need not be traverſed, Dier 635 b. pl 34. (5) Where the Conveyance to the Action is 
that which doth intitle the Plaintiff co the Attion, it may well be traverſed if the Defendant 
cannot wage his Law; otherwiſe where he may wage his Law. Cro. Elz. 169, 201. S. P. 


In Aſumpſit, ſuppoſing that ſuch a Day 4 Fac. upon an Account be- Oro. Fac. 234. 
twixt them, the Defendant was found in Arrears in ſuch a Sum, and + 
aſſumed to pay, c. the Defendant pleads that ſuch a Day 4 Fac. they 4 2 aka 
accounted, and then he was found in Arrears ſuch a Sum as the Plain- Dalby v. 
tiff ſuppoſed, and that the ſame Day he made an Obligation for the Cook. 
Payment thereof, and traverſeth that any other Day after the Obliga- 
tion made they accounted together proxt, Ec. and it was thereupon de- 
murred ; for that the Account (which is the Cauſe of the Aſumpſit) is 
not traverſable, nor the Time, for it is but an Inducement and Con- 
veyance to the Action: But the Court held that the Account which 


was the Ground of the Promiſe was well traverſable; wherefore it was 
adjudged for the Defendant. 


It is ſaid, that the Conſideration of a Promiſe is never traverſable, % £1;:.:01, 
nor allowed to be traverſed, but 'tis the Promiſe itſelf which is tra- 1 Rol. Rep. 


verſable; but herein a (a) Difference is taken between a Conſideration 43, 491+ 
Vol. . X a o arth. 82. F 
| (a) The Dif» 
ference between a Promiſe upon a Conſideration executed and executory is, that in that execured 


you cannor traverſe the Conſideration by itſelf, becaule it is paſſed and incorporated, and coupled 
with the Promiſe, Hob. 106. 
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of a Promiſe which is executed, and a Conſideration which is execu- 
tory ; that the one is not traverſable, but the other is. 

o Ekz. 959. In Trover and Converſion the Converſion is traverſable ; for it is the 

— Coke; but Subſtance of the Action, and the Tort ſuppoſed in him, and ſo may 

or this vide well be traverſed; for if one finds Goods, but doth not convert them, 

122 no Action lieth. 

YN 301. In Debt on an Obligation of 100 J. dated 12 Fulii 10 Car. 1. with 

Neven v. Condition for the Payment of 58 J. at the End of fix Months; the 

Mhitley. Defendant pleads the Statute 21 Fac. 1. of Uſury: The Plaintiff re- 
plies, that he lent the S0. for a Year, and that the Defendant ſhould 
pay $7. for the Forbearance for a Year; and that, by the Scrivener's 
Miſtake, it was made payable at the End of Half a Year. The De- 
fendant rejoins, that the Lending was only for Half a Year, and that 
he was to pay for it 8 J. for that Time; and traverſeth, that upon the 
ſaid 12 Fuly it was agreed the Loan ſhould be for one intire Year, or 
that he ſhould forbear it for a whole Year. And it was held, that this 
Traverſe in the Rejoinder, making the Day Parcel of the Iſſue, was ill; 
and that the Agreement only was traverſable. 

Co. Lit, 282. In Treſpaſs for Goods carried away, or Battery, or falſe Impriſon- 

Stile 382. ment, if the Defendant pleads that he is Not guilty in the Manner as 

1 Leon. 39 the Plaintiff ſuppoſes, and it be found that he is guilty at another Day, 

or in another Town or County than the Plaintiff ſuppoſes, yet he ſhall 

265, 393. recover; for in tranſitory Actions the Defendant ſhall not traverſe the 
County or Town where the Fact is laid, without ſome ſpecial Cauſe 
of Juſtification, which is ſo local that it cannot be alledged in another 
Place; as where a Conſtable of a Town in another County arreſts a 
Man for a Breach of the Peace, in which Caſe, if an Action be brought 


againſt him, he ſhall traverſe the County, and all other Places, ſaving 


(a) Cre. Ela. the Town whereof he is Conſtable ; (a) ſo where the Defendant ju- 


66 7. S. P. ſtifies for Damage-feaſant, Esc. 
adjudged. ; 


© Cro-Eliz,184. In falſe Impriſonment for impriſoning him at Briſtol, the Defendant 


Cowleigh v. juſtifies, for that he arreſted him at Glouceſter by Virtue of a Com- 
Edwards. miſſion of Rebellion; abſque hoc, that he was guilty at Briſtol ; and {it 
was moved that the Traverſe was not good, the Cauſe of Juſtification 


not being local, and therefore he might have juſtified in the Place 


where the Action was brought; otherwiſe if the Commiſfion had been 
to arreſt him at Glouceſter; and of this Opinion was Wray. 
Cro. Elia 03. In Treſpaſs for an Aſſault and Battery laid in London, the Defen- 
Peacock v. dant pleaded, that the Plaintiff entered into his Houſe in Maltbam in 
* the County of Eſſex, and that he molliter manus impoſuit to put him out 
of his Houſe; abſque hoc, that he is guilty extra Waltham, and this 
was held a good Traverſe, the Cauſe of Juſtification, viz. the De- 
fence of his Houſe, being local; ſecus if the Juſtification had been 
perſonal and tranſitory, and ſuch as might have been alledged in any 
Place. | 
Cre. Fac. 44, In Treſpaſs laid apud Edinbridge in Comitat. Cant. for killing his Dog, 
45. Wadbwft the Defendant pleaded, that J. S. was ſeiſed in Fee of a Warren in 
Damme. D. in the ſame County, whereof he is and then was Warrener, and 
that his Dog was divers Times killing Conies there, and therefore, 
finding him there tempore qui, &c. running at Conies, he there killed 
him; abſque hoc, Ec. that he is guilty apud Edinbridge prout, Sc. And 
on Demurrer it was objected, that he had traverſed the Place only, 
Sc. and had not traverſed all other Places: But the Court held, that 
3 the Traverſe was good, his Cauſe of Juſtification being local, and that 
he needed not alledge any more than that Place. ; 


Treſpaſs 
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Treſpaſs of Aſſault, Battery and Wounding in London ; the Defen- Cre. Fac. 372+ 
dant juſtifies in the County of Norfolk, by Virtue of a Warrant from A” ary v. 
the Sheriff of Norſolt, upon a Writ of Latitat, Que eft eadem tram ſ- 2 


i Cro; Elix. 868. 
greſſio, Ec. abſque hoc, that he is guilty in Loudon, vel alibi extra Co- S. P. adjudg- 
mitatum Norf. On Demurrer one Objection was, that he had juſti- ed. 
fied and allo traverſed, which he ought not to have done: But the 
Court held it well enough; for the Juſtification being in another Coun- 


ty, the County wherein the Action is brought ought to be traverſed ; 


and the Plaintiff may maintain the Action and Iſſue, if he will, or he 


may traverſe the Defendant's Plea, ; at his Election. 

If a Man bring an Action of Treſpaſs for beaking. his Cloſe on a cer- xj. 104. 
tain Day, if the Defendant plead a Releaſe of Actions, he ſhall tra- Carter 207. 
verſe all Treſpaſſes after; if a Feoffment, he ſhall traverſe all Treſ- N 4. 


paſſes before; if a Licence all before and after. 4 * 8 75 
30). 2 Mod. 68. That where the Juſtification goes to a Time and Place not alledged by che 
Plaintiff, there muſt be a Traverſe of both. 


In Treſpaſs laid to be done 1 May, the Defendant pleads a Releaſe 3 Pul/. 209, 
made to him 1 Juuii, and traverſes, ab/que hoc, that he was guilty at WY 
any other Time after the firſt of une; and this was held an ill Tra- > == ging: 
verſe; for the Day not being material in Treſpaſs, he ought to bave Waller. 
traverſed, ab/qre hoc, that he was guilty before or after 1 Sn, 

If in Treſpaſs for entring a Houſe the Defendant ſays, that it was Cre. Elz. 87. 
the Freehold of J. S. and juſtifies 27 Elix. a Year before the Treſpaſs Hiehani v. 
ſuppoſed, and traverſes the Time before 27 Eliz. but ſays nothing as R 
to the Time after; yet the Traverſe is good; for when he pleads his 
Freehold, or the Freehold of another, it ſhall be intended ſo to con- 
tinue, unleſs the contrary be ſhewn, and therefore no need of tra- 
verſing the Time after. 

Herein alſo this Difference hath been agreed, that where a general 1 Sid. 234. 
Action is brought, in which the Time is not material, there, upon a 2 680, 
Traverſe to the Fact charged upon the Defendant, he muſt add 40 / wm 
Je hoc, that he was guilty either before or after; but where the Thin 
traverſed is not to the Point of the Action, (though the Caſe may be 
ſo, that if it happened before or after, the Action might have uy che 
Party need not add abſque boc, that he did it before or after, and this, 
whether the Traverſe comes in of the Plaintiff's Part or the Defen- 
dant's. | | 
In Cafe upon ſeveral Promiſes, the Statute of Compoſition of two Fare/. 16. 
Thirds was pleaded in Bar; but the Plaintiff ſhewed the Contract to Berverh ve 
have been ſince the Time of the Statute, which the Defendant did not Tow. 
traverſe in his Plea, as he ought to have done; and therefore Judg- 
ment was given for the Plaintiff; for if you vary from the Time in 
the Declaration, and make ſuch Variance material, you ought to 
traverſe the Time in the Declaration. 

Treſpaſs and Impriſonment laid the firſt of May 1) Car. 2. The 1 Lev. 216. 
Defendant juſtifies, as Sheriff of Coventry, to arreſt him for a Breach . Ning: 
of the Peace made upon him in the Execution of his Office, for which 
he arreſted him, and carried him before the Mayor ; and traverſed 
all the Time before he was Sheriff, or afterwards; and the Traverſe 
was adjudged good, though it was objected to be too (a) large. (a) If the 


| Traverſe be 
taken more narrow than it need, being to the Prejudice of the Party, no Jeofail. 2 Lev. 81. — 


But where the Traverſe contains more than is alledged in the Breach, it is not good. 3 Lev. 167. 


If in Ejectment the Defendant pleads a Surrender of a Copyhold by Cr. Elis. 260. 
the Hands of F. & then Steward' of the Manor, and Iflue is joined; Vos v. Butt. 


abſque hoc, that he was Steward; this is naught, for the Traverſe ought 
to be general, that he did not ſurrender; for if he were not Steward the 
Surrender 
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Eythway. 


| | 1 113. 
| 
4 


1 Salk. 107. 
"Trevilian v. 
Pyne. 


(a) For this 
vide Cro. Eliz. 


5 Lev 20. 
-Dobſon v. 
Douglas. 


2 Sand. 160. 
Rex v. 
Stoughton, 


the Truth o 


Surrender is void; ſo of a Surrender pleaded into the Hands of the 
Tenant of the Manor. | | 
In Battery, the Defendant pleads a Judgment obtained by A. his 


Father, and an Execution thereupon, whereon the Goods of J. S. were. 


taken in Execution; and that the Plaintiff aſſaulted the Bailiffs, and 
would have reſcued the Goods; whereupon in Aid of the Bailiffs, and 
by 'their Command, the Defendant molliter manus impoſuit upon the 
Plaintiff to prevent his Reſcue of the Goods. The Plaintiff replied, 
De injuria” ſua propria; e hoc, that the Defendant by Command of 
the Bailiffs, and in Aid of them, to prevent a Reſcue of the Goods, 
Ec. whereupon the Defendant demurred generally: And upon Argu— 
ment it was reſolved, 1½, That the Replication in traverſing the Com- 
mand of the Bailiffs was not good, for he might of himſelf do that to 
prevent the Reſcue, which is a Tort and Breach of the Peace. adh, 
The Defendant's Plea is ill, for the Action was brought as for a Bat- 
tery at D. and the Defendant juſtifies at &. in the ſame County, where- 
as the Bailiffs have Authority through the whole County, and there- 
fore the Cauſe of Juſtification in the ſame County not local; ſo that 
he ſhould have conformed and juſtified in the ſame Place, being the 
ſame County where the Plaintiff declared ; and if the Place had been 


material, he ought: to have traverſed all other Places within the ſame 


County; & ſic quacunque via data the Plea was held ill. 
In Replevin the Defendant makes Conuſance as Bailiff to J. S. Plain- 


tiff pleads, that he took them de injuria ſna propria; abſque hoc, that 


he was Bailiff to F. S. To which it was demurred : And after Argu- 
ment the Traverſe was held to be well taken; and a (a) Difference 
obſerved between an Action of Treſpaſs Qrare clauſum fregit, and an 


Action of Treſpaſs for raking Cattle or Replevin: In the firſt Caſe, if 


the Defendant juſtifies an Entry to the Cloſe by Command, or as Bai- 


5. liff to one in whom he alledges the Freehold to be, the Plaintiff ſhall 


not in his e traverſe the Command; becauſe it would admit 
the reſt of the Plea, viz. that the Freehold was in 
J. S. and not in the Plaintiff; which would be ſufficient to bar his 
Action, whether the Defendant was impowered by J. S. to enter or 
not; for it is not material that the Defendant has done a Wrong to 
a Stranger, if it be none to the Plaintiff; but in the other two Caſes, 
if the Defendant juſtifies raking the Cattle as Bailiff ro J. S. in whom 
he lays a Title to rake them, as for a Diſtreſs, or other Cauſe, there 
it may be material to traverſe the Command or Authority ; for tho? 
J. H. had Right to take the Cattle, yer a Stranger, who had no Au- 
thority from him, will be liable; ſo that both Parts of the Defey- 
dant's Plea in this Caſe muſt be true, and therefore an Anſwer to any 
Part is ſufficient; ſo in Treſpaſs for taking Goods; aliter in Treſpaſs 
Snare clauſum fregit. | | 
In Replevin the Defendant made Conuſance as Bailiff of J. S. for a 
Rent-Charge ; the Plaintiff in Bar ſays, that he took the Diſtreſs 
without the Privity or Command of J. S. and that ſuch a Day after the 
Diſtreſs J. S. came firſt to have Notice, & deadvocavit captiones præ- 
dictas: Ihe Defendant demurred generally. Et per Cur', The Bar is 
naught, for he ſhould have traverſed his being Bailiff; and he was 
ruled to replead accordingly, and to mend his Bar, paying Coſts, and 
go'to 'Trial wpon Ifſue, Bailiff or nor. | | 
If on a Preſentment for not repairing a Highway, it is alledged, 
that the Defendant is chargeable ratione tenure quarundam terrarum 


parcel dictæ peciæ terre, Ec. dicta communi alta via Regia incluſ” & in- 


crochiat*; the Traverſing the Ratione tenure is ſufficient, without anſwer- 
ing to the Incroachment, being the principal Point to be traverſed. 
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Pleas and Pieading. 81 
A Traverſe muſt be taken to ſome Matter alled:ed ; and therefore Lutw. 935, 
where in falſe Impriſonment the Defendant juſtified by Proceſs out 360. 
of an inferior Court, and the Plaintiff replied; that the Cauſe of Ac- 
tion accrued out of the Juriſdiftion ; abſqre hoc, that it accrued within 
the Juriſdiction; the Traverſe is ill, being of a Matter not (a) al- M 
ledged before; but it was held, that this being only an immatetial C een, 


— — 


Traverſe, no Adavntage could be taken of it on a general Demurrer, and moe 
that then the Refidue of the Replication ſhould ftand good. not traverſa- 


ble, no more 
is Matter alledged out of due Time, nor Matter immaterially alledged. 2 Salk. 628. — But what- 


ever is neceffarily underſtood, intended and implied, is traverſable, as much as if it were ex- 
preſſed. 2 Salk. 629. 


In Caſe againſt a Sheriff for taking inſufficient Bail ro the Intent to 1 Sid. 96. 


deceive him of his Debt; the (h) Intention to deceive is not tra- (6b) Thar 
verſable. Matter of 


, p Intendment 
is not traverſable. Stile 383. 1 Leon. 50. S. P. — Nor Cauſe of Suſpicion. 3 Bulſt. 284. 


In Ejectment, Antient Demeſne was pleaded in Bar; Plaintiff re- 1 Show. 271. 
plied, that the Lands are plcadable at Common Law, and traverſes, 
that the Tenements are Parcel de Antiquo Dominico; and it was ad- 
judged ill on Demurrer; becauſe he ſhould have traverſed, that the 

lanor was Antient Demeſue, or elſe, that theſe Tenements were held 
of the Manor. 

In an Action of (c) Covenant a Perſon cannot take a Traverſe in (c That. 
Mitigation of Damages, but muſt help himſelf upon (4) Evidence ; and where the 
the Traverſe muſt be to the (e) Point of the Action; as in Covenant Peclaration. 
for Payment of Rent, the Plaintiff ſays, that there were ſeven Years '* \P<cial ths 


Defend 
Rent behind; the Defendant cannot traverſe two of theſe Years being ſhall bave L.. 
behind, but muſt plead Covenants performed. | berty to tra- 
; | verſe the ſpe- 
cial Matter. Carth. $2. (d) That in many Caſes the Matter may be ſpecially traverſed, which 
2 might have been given in Evidence upon the General Iſſue. Carth. 82. (e) In 


reſpaſs, that which comes under the Ita quod, for Aggravation of Damages, need not be tra- 
verſed. 1 Lev. 283. 


In Debt on a Judgment obtained 1 May 14 Car. 2. before the Mayor 1 Lev. 193. 
and Bailiffs of Norwich, at a Court then held according to the Cuſtom Dring v. Reſ- 
of the ſaid City, the Defendant pleads, that the Court there, accord- paſs. 
ing to the Cuſtom, Eg. is held before the Mayor; abſque hoc, that he 
recovered at the Court held the ſaid 1 May before the Mayor and Bai- 
liffs, according to the ſaid Cuſtom. And upon (F) Demurrer the Tra- , ;, That ! 
verſe was held ill in traverfing a Matter of Record which is not to be 2 * 
tried per pars, and in (g) joining the Matter of the Cuſtom, wich is been good 
triable per pats, with the Matter of Record; but he ought to have afterVerdi@. 
pleaded N/ tiet record, which would have made an End of all, or that —— 200 
there was not any ſuch Cuſtom, and have tried it per pars; it was like- (a) A Tra- 
wiſe held, that making the Day Parcel of the Iſſue made the Traverſe ill. verſe muſt 


not be mul- 


tifarious, but to a ſingle. Point. 3 Lev. 40, 41. —Traverſe muſt not be complicated. Skin. 63, 64. 


Debt upon an Obligation to the Sheriff, conditioned to appear Ofa- 2 Lev: 174. 
bis Martini ad reſpondend”, c. Defendant pleaded the Statute 23 H 6. 6 
and that he was taken and impriſoned Virtute brevis retorn' quinden 
Mirtini, and that the Obligation was taken for Eaſe and Favour. The 
Plaintiff replied, Auter brief retorn* oftabis Martini, and that he was 
taken and impriſoned upon that; ab/que hoc, that he was in Priſon 
Virtute brevis retorn” quindena Martini. The Defendant demurred gene- 
rally. Saunders argued, that the Traverſe was ill and immaterial; for it 


matters not whether any Writ was returnable Quindena: Martini, or nor, 


Pleas and Pleading. 


but he ſhould have concluded Et hoc paratus eſt verificare, and left the 
Defendant to traverſe the Writ returnable Odabis Martini; and upon 
this Traverſe no good Iſſue can be taken; for it is not material whe- 
ther any Writ was returnable Quindeng Martini, or not; the only 
material Thing to maintain the Goodneſs of the Obligation is this, 
that the Writ was returnable Ocfabis Martini. Sed per Curiam, If the 
Traverſe be immaterial, the Defendant waiving that ſhould have tra- 
verſed the Writ's being returnable Octabis Martini ; but they held the 
Traverſe was well enough in this Caſe, it being taken to the moſt 
material Thing pleaded in Bar to avoid the Obligation; and they gave 
Judgment for the Plaintiff. 


| Comb. 243. In Debt on a Bond made by a Priſoner to an Under-Sheriff, condi- 


Foden v. tioned to pay 604. the Defendant pleads the Statute H. 6. of Sheriffs 
Haines, Bonds, and that this Bond was made for Eaſe and Favour, and ſo 
| void by the Statute. The Plaintiff replies, that it was for the better 
Security of Money due to himſelf, and traverſeth the Eaſe and Fa- 

vour: And herein it was adjudged for the Defendant ; for though the 

Traverſe be good, yet the Inducement being ill, in not ſaying that it 

was pro bono & vero debito, the Plaintiff cannot recover. | | 

Y-lv. 225. Tf in an Action on the Caſe for ſtopping of three Windows, the 
. _ _ Defendant juſtifies the Stopping of two of them, and traverſes the 
18 Stopping of three Windows; the Traverſe is ill, for the Inducement 
and like goes only to Part, viz. the Stopping of two Windows; and yet the 
* Traverſe goes to all three, which ought not to be; for if the De— 
judged. 
(a) That in Damages (a) pro tanto; and therefore the Defendant ought to have 
an Action pleaded, as to the Stopping of one Window, Not guilty, and as to the 
N other two to have juſtified, and then every Part of the Injury alledged 


ho Plaintiff by the Plaintiff had been put in Iſſue. 
is to recover in Proportion to his Loſs, every Part is to be put in Iſſue. 2 Sand. 206. 


1 Vent. 70. In Aſſault the Defendant juſtified, for that he, being Maſter of a 


- ak „Ship, commanded the Plaint.f to do ſome Service in the Ship, which 


i Sid. 444. be refuſing to do, he moderate caſtigavit the Plaintiff, prout ei bene licuit. 
2 Keb. 623. The Plaintiff maintains his Declaration; ab/que hoc, quod moderate caſti- 
S. C. gavit: After Verdict for the Plaintiff, it was moved in Arreſt, that the 
Iſſue was not well joined; for non moderate caſtigavit doth not neceſſa- 
rily imply that he did beat him at all, and ſo no direct Traverſe to the 
Defendant's Juſtification, which 7z1moderate caſtigavit would have been; 
but de injuria ſua propria al ſque aliqna tali cauſa would have been the 
moſt formal Replication; but it was held to be well enough, being af- 
ter Verdict, | | 
1 Vent. 77- In Debt upon a Bond entered into to Eliz. Perkins, who was the 
oe v. Fer- Plaintiff's Wife, and he, as her Adminiſtrator, brought the Action; 
1 555 4 £06 Defendant pleads, that he delivered the Bond to one Eli. Per- 
2 Keb 633, Lins, que obiit ſola & innupta ; abſque hoc, that he delivered it to Elig. 
S. C. ad Perkins, the Flaintiff's Wife To which it was demurred ſpecially ; for 
judged. if it be taken, that there are two of the Name, the Defendant thould 


have pleaded Non eft factum, for it amounts to no more; or at leaſt he 


ought to have induced his Plea, that there were two Eliz. Perkins's ; 
but this Traverſe is deſigned to bring the Marriage in Queſtion, which 
is not to be tried; wherefore the Court gave Judgment for the 
Plaintiff. 
Carth. 195. In Aſſumpſit againſt an Executrix, ſhe pleads ſeveral Judgments, 
Beake v. Kent. and that ſhe hath not Aſſets tra. The Plaintiff replies, that judicia 
4 2 63. prædicta, Ec. were kept on Foot by Fraud. The Defendant maintains 
rs her Bar, and traverſes, that all or any of the Judgments were kept 
on Foot by Fraud. And on Demurrer it was objected, that the De- 


- fendant 


fendant had ſtopped only two, yet in Caſe the Plaintiff ſhall recover 
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Pleas and pleading. 83 


fendant ought to have rejoined ſeverally to every Judgment, and not 

to include all three Judgments in one general Traverſe; but it was 

held that this general Form of Pleading was good, it being no Diſad- 
vantage to the Plaintiff ; for if Iſſue had been joined that all the Judg- 

ments had been kept on Foot by Fraud, and it it had been found that 

one of them alone had been kept, Ec. by Fraud, this Iſſue had been 

found for the Plaintiff; becauſe the Plea was falſe in Part, and for that 
Reaſon the Whole is falſe. | 

Leſſee for Years brings Covenant againſt the Leſſor, declaring upon = Salk. 629. 

a Demiſe and Covenant for quiet Enjoyment, and aſſigns for Breach, White v. 
that the Leſſor did enter upon him, and ouſt him of the Premiſſes; Rn. 
the Defendant pleads that he entered to diſtrain for Rent arrear ; ab/- 

que hoc, that he ouſted him de Præmiſſis; to which the Plaintiff de- 
murred, thinking the Traverſe ill; becauſe if he had ouſted him of 

any Part of the Premiſſes, he had a good Cauſe of Action; therefore 

he ſhould have traverſed, abſque hoc, that he ouſted him of the Pre- 

miſſes, or any Part thereof: But per Cyr. the Plea is well enough in 

this Caſe ; for if the Plaintiff will join Iſſue upon the Matter of the 
Traverſe, and prove the Ouſter of any Part, the Iſſue will be for him; 

and the Court took a Diverſity between pleading the General Iſſue, 


as in Debt you muſt plead Non debet nec aliquam inde parcellam, and a 
ſpecial Iſſue, as this is. 


(1) Pleas in Bar, their Sufficiency and Cer- 
tainty: And herein, 


1. That the Plea muſt a” - <a to, and adapted to the 
con, 


ILIEREIN it is laid down as a general Rule, that every Man muſt Co. Lit. 285, 
plead ſuch Pleas as are pertinent and proper for him, according 323: 
to the Quality of his Caſe, Eſtate and Intereſt. 0 
As in an Action of Debt upon a Bond or other Specialty, the De- Hard. 332. 
fendant cannot plead Ni debet ; it is otherwiſe in Debt founded upon a 7 Fioeding 
Matter in Pais only, as upon a Preſcription, or upon a Deed, that is % of jw 
not requiſite to maintain the Action. infra. 


Therefore if an Action of Debt be brought on a Bond or ſingle Bill, Cro. Fac. 
and the Defendant pleads Payment without an Acquittance under Wingfield v. 
Seal, this, though it be found for him, will not intitle him to Judg- oP 


ment; for the Obligation is in Force till it is diſſolved eo ligamine quo 
ligatur. 


So in Debt for the Arrears of an (a) Annuity granted for Life Nil xe. 147. 
debet is no good Plea ; for the Action is merely founded upon the (a) Bur in 
Deed, for without it no Action can be maintained; and though by the Debt upon 


Death of the Grantee the Nature of the Action is changed, the An- ue. Gran 


| > £3” of a Rent- 
nuity being determined, yet this proves not but that the Action is Charge Ni 


founded upon the Deed. debet 1s a 


23 | good Plea, 
becauſe the Plaintiff hath other Remedy to levy it, viz. by Diſtreſs. Otherwiſe upon the Grant 


of a bare Annuity, for there being no Remedy by Diſtreſs, the Grant muſt be ayoided by Matter 
of as high a Nature, viz. by Acquittance. Hard. 33. 


Where 
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84 Pleas and Pleading. - 


Cr Er; Where the Action is founded upon a Penal Statute, it hath been ad- 
Goulſ. 39. judged that Not guilty is a good Plea. 

Ney 56. 8 

2 bf 651. Moor 914. pl. 1293. 


— 


2 Inft. 151. So in Debt upon the 2 E. 6. for not ſetting forth Tithes it hath been 


and Hob. held, that Not guilty or Nil debet are good Pleas. 


adjudged. i 

Hard. 332. In Debt for the Arrears of a Rent-Charge by Will deviſed to the 
Wilfon's Caſe. Plaintiff's Wife for Life, againſt the Adminiſtrator of the Occupier of 
(a) Where the Land, it hath been adjudged that (a) Ni detinet is a good Plea; 
the Teſtator for a Will is no Deed, nor wants any Delivery; and in this Caſe ir 
could not was ſaid, that the Action was not ſo much grounded upon the Will 
plead Nil de- itſelf as upon the Statute, by which Men are enabled by Will to diſ- 
baer hall poſe of their Lands and Rents iſſuing out thereof. 


not plead Nil detinet. 2 Mod. 266. 


Hard. 332. In Debt for Rent, if it be by Deed, the proper Plea js Now eſt fac- 
tum; but if it be without Deed, the Defendant may plead Non dimi ſit, 
Nothing in Arrear, or that he never entered ; alſo by the better Opi- 

(b) For nion of the (5) Books, if the Rent be due by Indenture the Defen- 

which vide dant may plead Nil debet ; for an Indenture does not acknowledge 

Hetl. 54 Debt like an Obligation, ſince the Debt accrued by ſubſequent En- 

Dier 14. joyment. 

4 Leon. 18. Jo} 

1 Vent. 4i. 1 Mod. 3. 1 Sid. 423. Palm. 117. 1 Salk. 209. 


It is ſaid, that Not guilty is a good Plea to any Misfeaſance whatſo- 
(c) 3 Mcd. ever (c), though formerly in Actions for Nonfeazance Not guilty was 
3 car. not pleaded, but they pleaded Specially, and trayerſed any ſpecial 
— Point alledged in the Declaration, and Not guilty to ſuch Actions was 


(ad) Mor 355. not pleaded till after the Time of the Caſe of (4) Talding v. Fay. 


where the 

Caſe was ; the Plaintiff declared on a Cuſtom that the Parſon ſhould find a Bull and a Boar, to 
which the Defendant, Proteſtando that there was no ſuch Cuſtom, pleaded Not guilty ; and on Do- 
murrer it was held, that Not guilty was no Plea to an Action for a Nonfeazance, being two Ne- 
gatives, which cannot make an Iſſue; but the Court held that to an Action, for a Misfeazance 
it was otherwiſe. Cro. Eliz. 569. S. C. & vide Palm. 393. 2 Rol. Rep. 368, 


1 Lev. 142. In Aſumpſit the Defendant pleaded Not guilty, Iflue thereon, and 

Whok v. Verdict that he was Guilty, and that he aſſumed in Manner and Form 

* as declared; and it was moved in Arreſt, Ec. that Not guilty was no 

Iſſue in this Caſe, and the finding farther that he aſſumed is void, not 

being in Iſſue ; but Vyndbam and Twiſden being only in Court held ir 

(e) But in cured at leaſt by the Verdict, and Myndbam held that Not guilty (e) 

the Caſe of was a good Plea, and Iflue in Aſſumpſit, it being a Treſpaſs on the 
. We — 8 | 

3 R. Mich 9 Geo. 2. it was ruled to be ill on Demurrer, though good after Verdict, according to 

this Calc. ETD << W 


, 


2 Brownl.273- In an Action of Covenant for Non- payment of Rent, the Defendant 
Hare 7 S4- cannot plead Levied by Diſtreſs, for that is a Confeſſion it was not paid 
hk at the Day, for it could not be diſtrained for till after the Day; but 
tf But this it was agreed that the Covenant alters not the Nature of the Rent . 


in 1 a; og but that Nothing behind, or Payment at the Day, is a good Plea. 

19. per WF. "thy 

was held a bad Plea, for that by it the Defendane confeſſed the Covenant broke, and it tended 

but in Mitigation of Damages; and whether Nil habuit in Tenementis be a good Plea, vide 2 Vent. 99. 
” ; 42 . 2 % - 
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Nil debet was pleaded to an Action brought on a Covenant for a Trin. 5 Ge 2, 


— — 


# . - in B. R. 
Forfeiture, and on Demurrer the Plea was held ill. 1 
; Phillips. 
In Trover there is no Plea, but a Releaſe or Not guilty, for every , x. 204. 
Plea in Juſtification is but Tantamount. Noy 46. 


Hob. 187, & vide Tit. Trover and Converſion, 


— 


In Aſumpſit and Quantum meruit for 20 l. the Defendant pleaded 2 Sk. 516. 
Onerari non debet, becauſe he paid the Money at the Time, Oc. Et hoc —_ 2 
paratus eſt werificare; and it was held by Holt, that Onerari non debet * 
was no Plea here, becauſe the Defendant allows the Promiſe to be a 
good Promiſe, but avoids it by a Matter of Charge ex poſt fatto, and 
therefore in this Caſe he ſhould have pleaded Ationem non; but where 
the Matter of the Plea ſhews there never was a good Cauſe of Action, 

Onerari non debet may be proper ; as in Debt on a Bond, the Defen- 
dant may plead Ouerari non debet quia riens per diſceut. 

In Account the Defendant may plead that he was never Receiver, 1 Kal. be. 
Agent, Factor, or Bailiff to the Plaintiff; or if charged as Bailiff he es, : 
may plead that he was only hired as his Servant to drive his Plough, % 1 Fey 
or he may plead a Releaſe or a Submiſſion to Arbitration. 

So he may plead in Bar, that after the Receipt of the Sum of which 1 Rol. Abr. 
the Account is demanded, by the Mediation of their Friends it was ;. &a 
agreed between them, that the Defendant ſhould make an Obligation 9 
of 10017. for the 1001. received, and the Profit thence to ariſe ; which 
Obligation he did make and deliver accordingly to the Plaintiff; for 
the Acceptance of the Obligation deſtroys the Duty, and the Sum in 
Demand is thereby as ſtrongly releaſed as by a Releaſe of all Actions. 

But it is no good Plea in Bar to an Action of Account, that the P 22, 145, 
Defendant hath made Payment of the Money which he received, or 8 3 
that he hath made Satisfaction, or that the Defendant hath given him 4 7,,,. 9. 
a Receipt or an Acquittance for the Sum received ; for theſe Pleas be- Stite 353, 
ing Matters which ſhew that he was once accountable, are only to be 40. 
made Uſe of before the Auditors. 

If in Account upon Receipt by the Hands of 7. S. the Defendant Crs Ele Sto. 
pleads Never his Receiver, Sc. and the Jury find that he was his Re- „ v. 
ceiver of ſuch a Sum, c. and the Defendant pleads before the Audi- = as 
tors that he was poſſeſſed of ſeveral Obligations, in which the Son of» 
the Plaintiff was bound to the Defendant, and that F. &. paid him this 
Money in Satisfaction of thoſe Bonds, and that thereupon he delivered 


to him the ſaid Bonds to the Uſe of the Plaintiff, which he after ac- 


cepted ; this is no good Plea, for it is no more than Not his Receiver 
which is found and adjudged againſt him. i 

In an Aſſiſe the General Iſſue is Nu tort, nul difſeiſin; and therefore in Ny 223 & 
an Aſſiſe of an Office it is no Plea to ſay, that there is no ſuch Office, for 1% Tic. 4/- 
that amounts to no more than ſaving that he did not difleiſe him. He. 


In an Attaint the Petit Jury can plead no Plea, but ſuch as may ex- Kelw. 130. 
cuſe them of the falſe Oath. | | | 


In an Information in Nature of a Quo Iarranto againſt a Perſon, to Lncas Rep. 
know by what Authority he exerciſed the Office of Port-reve of a Bo- 7% Que, v. 


: ft 1 : Bl, b I 
rough, Non «ſurpavit is no Plea, which appears from the Nature of the © 


Charge, which is for him to ſhew by what Warrant or Authority, Ec. 

to which that Plea is no Anſwer. | 
In Debt by Baron and Feme the Defendant pleaded (a) Ne unques 1 Stow. 50. 

accouple in loyal Matrimony, and on Demurrer it was held an ill Plea ; Allen er u 

becauſe it puts it upon Trial by Certificate, which admits a Marriage, ': . 

but not ſecundum Leges Hecleſie, and therefore he ſhould have pleaded 4 8 


. f . f : x no Pica 
No Marriage in Fact, which muſt have been tried per Pais. butia Dover 


y or Appeal, wide lis. Bafiaidy. 
Vol. IV, 2 5 
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2 Inft. 302, In Waſte the General Ifſue is Nul waſt, alſo Reparation of Waſte 


— before the Writ brought is a good Plea in Waſte, and ſo is a ſpecial 
3 2 Non-tenure. 


& vide Tit. Waſte. 


— 


Cro. El · 393. In an Action of Waſte for cutting down 300 Oaks, the Defendant, 

Gorges v. as to 200, pleaded that the Houſes let to him were ruinous, c. and 

Stanfiell he cut them down, and keeps them to employ about Reparation tem- 
pore oppertuno; and on Demurrer this Plea was held ill. 

Hob. 162. Every Defendant may plead in a Quare impedit the General Iſſue, 

Vaugh. 38. which is Ne diſturba pas; becauſe that Plea doth but defend the Wrong 

— where with he ſtands charged, and leaves the Plaintiff's Title not only 
uncontroverted, but in Effect confeſſed ; and the Plaintiff may upon 
that Plea preſently pray a Writ to the Biſhop, or at his Choice main- 
rain the Diſturbance for Damages. 

2 Inſt. 360. At Common Law Plenarty before the Writ of Qyare impedit brought 

vide Tit. was a good Plea; ſecs of Plenarty hanging the Writ ; but by the Fat. 

* impe- Weſt. 2. cap. 5. Plenarty is no Plea in a Hare impedit or Darrein Pre- 

: ſentment, unleſs it be by the Space of fix Months before the Writ 

brought ; alſo Plenarty by fix Months is no Bar againſt the King, ac- 
cording to the Rule Nullum tempus, c. 

Ney 30. Li- In a Quare impedit, where the Incumbent pleads the Preſentment of 

fer v. Cramel. a Stranger, there he ought to ſhew that the Stranger had a Title, and 
that he was ſeiſed of the Advowſon, Sc. or that he was ſeiſed of a 
Manor, Sc. to which, Sc. But where he pleads, that he was in for 
fix Months of the Preſentment of the Plaintiff himſelf, or by Colla- 
tion, by Lapſe, by the Ordinary, there he need not make any Title. 


2. That the Plea muſt be good in Subſtance; and therein of 


Matter of Jnducement, and that which is the Gift of the 
Defence, 


As the Plaintiff's Action muſt have all Eſſentials neceſſary to main- 
(a) Note, Fain it, ſo the Defendant's Bar muſt be (a) ſubſtantially Good, that 
That what is, the Eſſence or Gift of the Plea muſt be ſuch, as if found for the 


is Subſtance, Defendant, the Court, according to the Rules of Law, muſt diſmiſs, 
2 you ve or give Judgment for him; but if the Giſt of the Bar be naught, it 


getermined Cannot be cured even by () a Verdict found for him; but if it be 
in every Ac- bad only in Form a Verdict will cure it; and if the Giſt be traverſed, 
tion accord - all collateral Circumſtances will be intended after a Verdict. 

ing to its | 7 

3 (b) A Verdi cures not only ſuch DefcQs as may be called Artificial Defe&s, 
and come within the Purview of the ſeveral Statutes of Feofail, but Natural DefeQs, or the Omiſ- 
fions of the Parties in their Allegations, which muſt be preſumed to have been given in Evidence 


to the Jury, otherwiſe they could not have found a Verdict for the Party. Vide Tit. Amendment 
and Feoſail, that theſe Statutes do not help Subſtance, 2 Salk. 521-2. 


2 The Defendant's Plea muſt fully (c) anſwer the Count or Declara- 
endlebu 


Ee. tion; as where in Aſſault, Battery and Wounding, the Defendant 
(e) That the Pleaded that he was Conſtable of D. and for ſuch a Miſdemeanor of 
Plea ought the Plaintiff he laid his Hands on him, and carried him to the Stocks, 
to be ac- quæ eft eadem tranſgreſſio; and on Demurrer it was adjudged for the 
— 404. Plaintiff, becauſe the Defendant had not either juſtified or pleaded 
Hob. 323. Not guilty as to the Wounding; but if one pleads that the Hurt 
3 Lev. 375: 4 50 the Plaintiff had was of his own Aſſault, this a good Anſwer 
| to all. 


Cre Elz. 812. In Replevin the Defendant as Bailiff to P. who was ſeiſed of the 
Whitnel v. 


ry third Part of the Place, Cc. juſtifies for Damage-feaſant ; the Plaintiff 
4 ſaith 
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ſaith that a Stranger was ſeiſed of the other two Parts, and by his Li- 
cence he put in his Cattle; the Defendant ſaith De injuria ſua propria 
abſque tali cauſa, &c. the Plaintiff demurs; and it was adjudged no Plea, 
but he ought to anſwer to the ſpecial Matter jn the Bar. 

So where in Covenant the Plaintiff declared, that he the Plaintiff had 1 Lev. 16: 
covenanted with the Defendant to go with a Ship to D. in Ireland, and Thompſon v. 
there to take in 280 Men from the Defendant, and to carry them to Nee. 
Famaica ; and the Defendant covenanted to have the 280 Men there 
ready, and to pay for the Carriage of them 57. a Man, and ſays that 
the Defendant had not the 280 Men ready, but that he had 180, and 
thoſe he took and carried, and the Defendant had not paid for them; 
the Defendant pleads that he had the 280 Men ready, and tendered 
them to the Plaintiff, and that he would not receive them, but ſays 
nothing to the Carrying of 180 Men, nor to the Non-payment for 
them ; and as this was not a Plea to the Whole, but to the Carrying 
only, Judgment was given for the Plaintiff on a Demurrer. 

If as to Part the Defendant joins Ifſue, but ſays nothing to the 10 Ce 6.6. 
Reſt, and this Iſſue is found for the Plaintiff, he ſhall have Judgment; bw 174- 
but (a) if the Matter is pleaded to the Whole, though in Fact but an 1 x, Rep 
Anſwer to Part, this is a bad Plea, and not helped by the Statute. 169 


Cro. Fac. 3 53. 
Hob. 187. Goulſ. 109, 1 Bulf. 25. Carter 51. 3 Lev. 39. (a) Hard. 331.— If many Words 


contain one Thing in Signification, if he anſwers to them in Subſtance it is good. Cro. Eliz, 256. 


If in an Action of Treſpaſs, brought by a Commoner againſt a 2 246. 6. 
Stranger for putting his Cattle in the Common, per quod communiam in max * 
tam amplo modo habere non potuit, the Defendant pleads a Licence from“ “e. 
the Lord to put his Cattle there, but does not aver there is ſufficient 
Common left for the Commoners, this is no good Plea ; for though it 
may be objected the Plaintiff may reply thereto; yet being the very 
Giſt of the Action the Defendant ſhould have pleaded thereto. 

In Debt upon an Obligation conditional, the Defendant cannot plead I. 192. 
in Bar Matters in Diſcharge of the Obligation, but he muſt plead it — 7 n 
in Diſcharge of the Sum contained in the Condition of the Obliga- Sheffiel4. 
tion; for it is not a Debt ſimply by the Obligation, but the Perfor- 
mance or Breach of the Condition makes it a Debt ; for the Obligation 
is guided by the Condition, ſo that if the Condition be not diſcharged 
the Obligation remains in Force. 

In Debt upon a Bond, it is no Plea, that the Plaintiff accepted a Hob. 68. 
new Bond in Satisfaction of the old, for that is no Satisfaction actual Lovelace v. 
and preſent, as it ought to be. c ne 

In Debt upon an Obligation of 101. recited to be from Rent, Entry Hob. 1 0. 
and Suſpenſion is no Plea ; becauſe it only anſwers a Recital in the 5 Fobn v. 
Condition, which is not material, and not the Condition itſelf. Diggs. 

The Condition of an Obligation was, that if A. pay 20 l at Michael- Ney 64. 
mas next, and 201. at Faſter after, ſo 20 l at every of the ſaid Feaſts Counteſs of 
ſo long as A. ſhall live, or until B. ſhall be prefer'd to a Benefice of 2 - + 
4ol. per Ann. In an Action of Debt upon that Obligation the Defen- 22 


dant pleads that B. was prefer'd, Ec. before Michaelmas next; and 


held no good Plea on Demurrer; for take it which Way you will, he 
ought to pay the 2o/. at the ſaid two Feaſts that are expreſsly ſer 


| down, for they are abſolute. 


In Debt upon an Obligation the Condition was, if ſuch Lands be Cre. Fae. 232. 
proved to be Parcel of the Manor of D. if then the Plaintiff may en- Elve v. Sabe 
joy them without Interruption of the Defendant, that then, Ec. the *J"4ged. 
Defendant pleads that they were not proved to be Parcel of the Ma- 
nor, and it was thereupon demurred ; and it was inſiſted that he ought 
to have pleaded that they were not Parcel of the Manor, ſo as 4 r 

thereo 


Pleas and Pleading, 


Hob. 28. 


2 Med. 33. 
Duck v. Vin- 
cent. 


2 Vent. 156. 
Brown V, 


Rand,. 


thereof might have been made in that Action; and of that Opinion 
was the whole Court. * 
In an Action on the Caſe againſt a common Bargeman, for Goods 
delivered to him to carry to ſuch a Place, c. if he pleads, that he 
was diſcharged of keeping, without ſaying of carrying them, tis not 
good. | | 
In Debt upon a Bond conditioned to perform Covenants, one of 
which was for Payment of Money upon making Aſſurances, the Defen- 
dant pleaded, he paid the Money ſuch a Day, but doth not mention 
when the Aſſurance was made, that it might appear to the Court the 
Money was immediately paid purſuant to the Condition; and for that 
Reaſon the Court were all of Opinion the Plea was not good. 

In Debt upon an Obligation, conditioned to permit the Obligor's 
Wife (whom he intended to marry) to diſpoſe of his perſonal Eſtate, 
the Defendant the Obligor pleaded Qyod conditio ejuſdem ſcripti nunquan 


iunfracta fuit per ipſum ad aliquod tempus bucuſque ; & hoc paratus eſt ve- 


2 Mod. 1 76. 
Harman s 
Caſe. 


March 77. 


March 100. 


2 Mod. 43. 
1 Mod. 205. 
S. C. 
Milward V. 
Ingram. 


rificare: And on Demurrer the Court held the Plea naught, and that 


for ſaving the Bond, it was neceſſary to ſhew he had performed the 
Condition. 


But where in Covenant the Breach aſſigned was, that the Defendant 


did not repair, and he pleaded generally Quod reparavit, & de hos 


ponit ſe ſuper patriam ; and this was held good after a Verdict. 

If in a Quantum meruit for Medicines, the Defendant pleads, that he 
hath paid to the Plaintiff fot & tantas denariorum ſummas, as the ſaid 
Medicines were worth, without ſhewing what Sum in certain he hath 
paid, this is no good Plea. | 

If in Aſumpſit the Plaintiff declares, that the Defendant did aſſume 
and promiſe to pay the Plaintiff ſo much Money, and alſo to carry 


away certain Wood before ſuch a Day ; the Defendant as to the Mo- 


ney cannot plead that he paid it; and as to the Carriage of the Wood 
Non aſſumpſit; for the Promiſe being intire cannot be apportioned. 

If the Plaintiff declares upon an Indebitatus aſſumpſit, and upon a 
Quantum meruit, and the Defendant pleads, that after the ſaid ſeveral 
Promiſes made, and before the Action brought, the Plaintiff and De- 
fendant came to an Account concerning divers Sums of Money, and 
that the Defendant was found in Arrear to the Plaintiff in 30 J. and 
thereupon in Conſideration that the Defendant promiſed to pay the 
ſaid 30. the Plaintiff promiſed likewiſe to releaſe to acquit the Defen- 
dant of all Demands; this is a good Plea, for by the Account the firſt 


Contract is merged. 


Raym. 449. 
2 Fon. 158. 
Caſe v. Bar- 
ber. 


Plea is good, 


If the Plaintiff declares upon an Indebitatus aſſumpſit for 1001. and 
upon an Iuſimul computaſſet the ſame Day for another 100 J. and 
the Defendant pleads, that the ſaid ſeveral Sums of 1001. are for one 
and the ſame Cauſe of Action, and for one Sum of 1coJ. only, and 
not for ſeveral Sums; and that after the Time of the ſaid ſeveral Pro- 
miſes made, the Defendant, by the Order of the Plaintiff paid to one 
B. 30l. in Part of Payment and Satisfaction of the ſaid Money in the 
Declaration mentioned, and in full Payment and Satisfaction of the 
Reſidue of the ſaid Money, did become bound to the Plaintiff in a 
Bond of 1201. conditioned for the Payment of 65. to the Plaintiff at 
a certain Day in the Condition ſpecified, which ſaid 30 J. and Bond 
the Plaintiff accepted, Cc. this is a good Plea; for though *tis no Plea 
to ſay the ſeveral Narr* are for one Sum only, and fo to go no further, 
yet when the Defendant pleads over, that the very Sum demanded is 
ſatisfied, this is a good Plea; and if the ſeveral 100 J. were diſtinct 
Sums, the Plaintiff might have replied ſo, and taken Iſſue thereupon ; 
but when he admits there was but 1001. due, and that ſatisfied, the 


4 In 


3 * 3 * 8 
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Pleas and Pleading. 1 
In Treſpaſs for taking ſeveral Goods, the Defendant juſtified for 3 Lev. 19. 
ſeveral Amercements aſſeſſed in a Court-Baron ; but becauſe he did Ser! v. 
not ſhew an Aﬀeerment by the Aﬀeerors, Judgment was given for the — 
Plaintiff. | 
In Treſpaſs for pulling down a Gate, treading his Graſs, Oc. the; Tz. 92. 
Defendant as to Pulling down the Gate juſtified, that Time out of Sprigg v. 
Mind he had a Paſſage per & trans the Yard, and that a Gate was Neal. 
erected upon the Paſſage, ſo that he could not paſs with his Beaſts, 
wherefore he broke and pulled down the Gate, Oc. And on Demurrer 
to this Plea, it was objected, that the Defendant could not juſtify the 
Pulling down and Breaking of the Gate, not having ſhewn that it 
was locked or nailed, ſo that he could not paſs. Sed per Curiam, 
Having pleaded that the. Gate was put there, ſo that he could nor 
uſe the Paſſage, it ſhall be intended that it was locked or nailed, or 
the Way thereby ſtraightened that he could not paſs, and the Plea 
therefore good. | | 
In Debt upon an Obligation the Defendant pleads, that he delivered 1 Vert. 9. 
it as an Eſcrow ; & hoc paratus eſt verificare; this held a vicious Plea, for 
he ought to ſhew to whom he delivered it; and alſo he ought to con- 
clude his Plea, (a) Et iſſint nient ſon fait. | | (a) Vide 1 


Vent. 210. 

If in Action for the following Words, Thou art a Bankrupt, the De- Cr. Fac. 378. 
fendant pleads, that ſuch a Day and Year the Plaintiff became a Bank- Upſbeer v. 
rupt, and ſo juſtifies, but does not alledge that he continued a Bank- Bett. 
rupt ; this is no good Juſtification, for it ſhall not be preſumed that he 
continued fo. 

If in an Action for theſe Words, She is 4 2 to you and to me, Cre. Fac. 616. 
and bath ftolen 201. from me, and 40 J. from you, the Defendant pleads, 2 Rol. Rep. 
the Plaintiff is a Thief, and ſtole two Hens from the Defendant; this is 44. H/den 
no good Plea; for it does not anſwer the particular Charge in the De- Acer. 
claration, and the laſt Words are as material to be anſwered as the firſt. 

If the Plaintiff declares, that whereas ſhe was a Woman of a good Stile 118. 
Fame and Reputation, Sc. the Defendant ſaid of her, She is a common Starchy's 
Whore, &c. per quod, Oc. and the Defendant pleads, that at the Time N= 8 
when the Words were ſpoken the Plaintiff was not of an honeſt 8 


: 6 * a Demurrer 
putation, as in the Declaration is alledged; this is no good Plea. to the Plea, 


If the Defendant pleads a proper Plea, though it is not full, it is; aq, 226. 


aided by the Statute; and therefore in all Caſes where Iſſue is taken ſaid arguendo. 


upon an inſufficient Plea in Bar, and which would have been ill 
upon Demurrer, it is held, that after a Verdict the Defendant ſhall 
not rake Advantage thereof. | 

Therefore in Treſpaſs, where the Defendant pleaded a Concord in Cro Elz.778. 
Bar, but not with Satisfaction, Iſſue being taken upon the Concord, Nl Abr 223. 
the Plea was held ill, for Want of Satisfaction being pleaded; yet it was yy ” 
not wholly void, becauſe Concord was a good Plea to ſuch an Action, N F 
tho' not ſo fully pleaded as it might. : 

So in Debt for Rent upon a Leaſe for Years, Entry is a proper Hb. 326. 
Plea, but not good, without ſaying he did expel and hold him out; % v. 
yet if Iſſue be taken upon Nou intravit, and found for the Defendant, 
he ſhall have Judgment. 

In Ejectment the Defendant pleaded, that one Ridler was ſeiſed in Cre. Fac. 678. 
Fee, and made a Leaſe to him for five Years, by Virtue whereof he Fobns v. Rid- 
was poſſeſſed, until the Leſſor of the Plaintiff entered and difſeiſed 
him, and made a Leaſe to the Plaintiff, that thereupon he re-entered 
and ejected him, prout ei bene licuit. The Plaintiff replies, that the 
Leſſor was ſeiſed in Fee, and leaſed to him, and the Defendant ouſted 
him; abſque hoc, that he did diſſeiſe the Defendant : Upon which Iſſue 


was joined, and found for the Plaintiff; and though this Iſſue was vain, 
Vol. IV. A a it 
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it being impoſſible that a Leſſee for Years ſhould be diſſeiſed; yet the 
Defendant ſhall not take Advantage of ſuch an ill Plea; but having 
confeſſed a Leaſe made to the Plaintiff, and it being found that he did 
not diſſeiſe the Defendant, Judgment ſhall be given for the Plaintiff; 
but if there had been a Verdict for the Defendant, he could not 
have Judgment; for then the Jury would have found againſt the Law, 
that a Termor was diſſeiſed. 


3. Ok general Pleading to avoid Pꝛolixity; and therein of 
Affirmative and Negative Jleas, 


Co. Lit. 30z, It ſeems that formerly great Certainty and ExaCtneſs was required 
8 Co. 133. in ſetting forth all the Particulars in a Declaration, as likewiſe in plead- 
Plow. 123, ing the Performance of Conditions and Covenants; as (a) in a Bond 


126, 129. 


(a) 26 H. 8 f. for Performance of Covenants, it was held neceſſary to demand Oyer 
Kelw. 95. of the Condition, and likewiſe of the Covenants, and to plead parti- 
40 E. 3. 30. cularly the Performance of each of them; this created great Inconve- 
niences in overloading the Proceedings with a Recital of uſeleſs Facts; 
and therefore this Rule bath in the modern Practice received a Relaxa- 
tion; and it is now ſettled, that where the Matters to be pleaded tend 
vo Infiniteneſs and Multiplicity, whereby the Rolls may be incumbered 

in the Length thereof, to allow of general Pleading. | 
Raym. 490. As if in an Aſſumpſit the Plaintiff declares, that whereas there was 
_— . A certain Diſcourſe between the Plaintiff and Defendant, concerning a 
ndged. Marriage to be had between the Nephew of the Plaintiff and the 


tion the Plaintiff would do his Endeavour and Labour to perſwade his 
Nephew to marry the Niece of the Defendant, did aſſume and pro- 
miſe to pay the Plainriff, Ec. and avers, that ſuch a Day, and divers 
other Days and Times Omnibus modis quibus poteret conatus ſuit & 
elaboravit ſuadere his ſaid Nephew to marry the Defendant's ſaid 
Niece, Sc. this is a good Declaration, without ſhewing in particular 
how he did his Endeavour; for if he ſhall ſet forth his ſevera! Speeches 
to his Nephew in the Praiſe of the young Lady, or the Advantages of 
a married Life, Sc. the Record would be too long. 

3 Bal. 31. So in an Aſſumpſit the Plaintiff declares, that in Conſideration the 


2 Plaintiff would find and provide for a ſick Man all ſuch Neceſſaries as 


.. he ſhould want, the Defendant aſſumed and promiſed to pay, Ec. 


and avers, that he had found him Neceſſaries, amounting to ſuch a 

Sum, Oc. this is a good Declaration, without ſhewing in particular what 

thoſe Neceſſaries were, for that would make the Record too prolix. 
Carth. 110. In Afumpfit for Labour and Medicines in curing the Defendant of a 
— op Diſtemper, Ec. who pleaded Infra etatem; the Plaintiff - replied it 


Lide Tit. In- Was for Neceſſaries generally: And upon Demurrer to this Replica- 


fancy, Letter tion, it was objected, that the Plaintiff had not aſſigned in certain 

(1). how or in what Manner the Medicines were neceſſary ; but it was ad- 
judged, that the Replication in this general Form was good. 

1 Vert. 114. So where Trover was brought for a Library of Books, and held to 

Emery s Caſe. be good without expreſſing what they were; becauſe to ſet down the 

particular Books would make the Record too prolix; and in this Caſe 

(a) Bulkeley's (H) Plow. was cited, where a Man pleaded, that he was Knight of the 


Caſe cited : - 
alſo Reyes. 9. Shire per majorem numerum, and held to be good. 


Mich. 16Car. So in an Action on the Caſe for ſetting an Houſe on Fire, per quod, 
2. in B. R. amongſt divers other Goods, ornatus pro equis aratris amiſit. After 
3 Verdict for the Plaintiff, it was objected, that this was uncertain; but 
1 Keb. 82 5. the Objection was diſallowed by the Court. And in this Caſe Ju- 


$. C. 4 {tice 


Niece {of the Defendant, and thereupon the Defendant, in Conſidera- 
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Pleas and Pleading. 


ſtice Windham ſaid, that if he mentioned only diverſa bona it had been 
well enough; as a Man cannot be ſuppoſed to know the Certainty of 
his Goods when his Houſe is burnt; and that to avoid Prolixity, the 
Law will ſometimes allow ſuch a Declaration. 


As to general and particular Pleading there are many Diſtinctions, c, II/ 303. 
which may be reduced to this Rule, that a Certainty or Generalty in 1 Leon. 136, 
pleading is required, according to the Nature of the Subject Matter 3 952 
pleaded; and this has begot the Diſtinction between (a) Negative and | 7" 1 
Affirmative Pleas; as if a Man is bound to perform all the Covenants 1 $;4. 215. 
in an Indenture, if they are all in the Affirmative, he may plead Per- 2 Vert. 1 56. 
formance thereof generally, and is not obliged to exhibit to the Court (6) — 
a Performance of each of them; which would overload the Proceed- 9 2 


: : Cireum- 
ings with a Recital of all the Covenants, whereas one only might be in ſtances of 
Controverſy between the Parties. | Bs. 

ime an 


Place, are requiſite in Affirmative Pleas, none of which are neceſſary in Negatives. Show. Parl. 
Caſes 97. and ſeveral Authorities there cited. 


But if ſome of the Covenants are in the Negative, () the De- Co. Lit. 303. 
fendant muſt plead ſpecially; for a Negative cannot be performed, , > 56. 


? Cro. Elix. 691. 
otherwiſe on a ſpecial Demurrer the Defendant's Plea would be bad er 


5 1 Sid. 87. 
aliter on a general Demurrer. (b) Bur if 


| | | the Nega- 
tive Covenants are all void and againſt Law, and the Affirmatiue good and lawful, h 


e may plead 
Performance generally, and the Court ſhall take Notice that the Negative Covenants are void and 


againſt Law. Moor 8 50. Godb, 212. Hob. 12. 


Even in Affirmatives our Law allows of general Pleading, where Par- 1 Show. P. C. 
ticulars would be many; as in a Bond for Performance of Covenants 98. 4g ende. 
upon an Apprentice's Indenture, for finding him Meat, Drink, Waſh- 
ing, Lodging, and other Neceſſaries, held, that invenit Meat, Drink, 

Waſhing, Lodging, & alias res neceſſarias, is a good Plea, though 
intirely uncertain what or how much; and the Reaſon is not only be- 
cauſe it is in the Words of the Covenant, for that Reaſon. doth not 
always hold ; for many Times you muſt ſhew how, and are forced to 
vary from the Words of the Covenant in the Breach; as in the Caſe 


of quiet Enjoyment, Breach muſt alledge how, and by whom, and 


under what Title the Man was diſturbed ; but there is another Reaſon, 
becauſe the Particulars would be many. | 1 

Where ſome of the Covenants are in the Disjunctive, there the De- C. Lit. $04. 
fendant cannot plead Performance generally, becauſe both the Alterna- Palm. 30. 
tives are not to be performed ; and by pleading Performance generally, ee. 
he does not ſhew in certain which is performed by him; and there- “ 311 
fore this is bad on a ſpecial Demurrer, which ſhews the Want of that 
Certainty ; but where the Plaintiff does not demur for Want of ſuch 
Certainty, it ſhall be intended that the Defendant performed one of 
them, and therefore good 


If the Condition of an Obligation be to perform the Award of J. S. Sail 120, 


and he awards the Obligor to pay 1007. or to procure a Stranger to 121. 


be bound in 2004, c. the Defendant may plead Performance gene- 
rally; becauſe one Part is void, and it will be intended that he pleads 


Performance of that Part which he was bound to perform, and not 
the other Part. 


If in Debt upon an Obligation, conditioned that if the Obligee ſhall Cre Elis $70. 


enjoy ſuch Lands till the full Age of J. &. and if J. S. within one Month e v. 
after his full Age, makes an Aſſurance thereof to the Obligee, then, Ne 


Sc. the Defendant pleads, that J. S. is not yet of full Age; this Plea is 


not good, without ſhewing the Obligee hath enjoyed the Lands in the 
mean Time; for the Condition is in the Copulative. 


Where 
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Dier 229. Where the Covenants are to do a Matter of Law, as to (a) convey, 
Hob. 69, 107. diſcharge an Obligation, ratify, or to confirm, c. there it muſt be 
(a) If the pleaded ſpecially ; becauſe, it being a Matter of Law to be performed, 


3 wy it ought to be exhibited to the Court, to ſee if it be well performed, 


Eftate, in who are Judges of the Law, and not a Jury, who are Judges of the 
pleading it Fact only. 
muſt be | : 
ſhewed by what Manner of Conveyance it was done. 1 Leon. 72. 2 Leon. 39. 2 Med. 240. Godb. 56. 
o if the Condition be to ſhew a ſufficient Diſcharge of an Annuity, in pleading Perfor- 
mance it muſt appear what Manner of Diſcharge it- was, that the Court may adjudge whether ſuf- 
ficient or not. 9 Co. 25. Hob. 10j.— In Debt upon an Obligation, conditioned to 8 all Evi- 
dences concerning ſuch Lands, the Defendant muſt plead, that he hath delivered ſuch and ſuch 
Charters, which are all the Charters concerning the Land. Kelw. 95. But = Cro. Elix. 869. he 
ay plead, that he hath delivered all, Sc. and the contrary in ſome Particulars ought to be 
— on the other Side; per Curiam. | 


Co. Lit. 303 b. Where the Covenants are Matters of (5) Record, the Perfor- 


Arto le- mance muſt be ſhewed ſpecially; becauſe it muſt appear to be 


X e done by the Record, and is not to be tried by a Jury on the Gene- 
2 Rol. Rep, ral Iſſue. FED 

159. 

- Gs Dies If in Debt upon an Obligation, conditioned that the Plaintiff ſhall 
ſer's Caſe, Enjoy certain Lands diſcharged, or otherwiſe ſave harmleſs (c) from all 
and the like Incumbrances, the Defendant pleads, that the Plaintiff had enjoyed the 


Point in Lands diſcharged and kept indemnified from all Incumbrances; this Plea 


inch 9. . ig | 
2 363, Is naught; for being in the Affirmative it ought to have been ſhewed 


634. how; but if he had pleaded in the Negative, Non fuit damnificatus, it 


1 Leon. 71- had been otherwiſe. 

March 121. 

Kelav. 80. (c) If the Condition be to ſave harmleſs from all Bonds entercd into for the 
Obligor, exoneravit & indem conſervavit is no Plea without ſhewing how. Cro. Eliz. 916. adjudged, 
but that he need not ſhew from what Bonds he ſaved him harmleſs; and 86 Cro. Eliz. 433. per 
Gaudy, there is a 1 when the Condition is to diſcharge from a particular Thing, and when 
from a Multiplicicy of Things, for in the laſt Caſe it is ſufficient to plead generally. 


Where the Bar is in the Negative, it is impoſſible for the Plaintiff to 
go to an Iſſue, for a Negative cannot be proved; and therefore the 
Plaintiff muſt aſſign a Breach, by replying in the Affirmative, on 
1 Lev $3, Which Ifſue may be properly taken; as if a Condition of a Bond is, 
Pullen v. Ni- that the Defendant ſhould not deliver Poſſeſſion to any Perſon but to 
Ala. the Leſſor, or to ſuch Perſons as him lawfully evicted; the Defendant 
pleads he did not deliver the Poſſeſſion to any but ſuch as him lawfully 
evicted ; here it comes on the Plaintiff*s Side to aſſign a Breach, and 
ſhew- that he delivered the Poſſeſſion to ſome Perſon that had not law- 
fully evicted him; becauſe, the Condition being in the Negative, the 
Defendant's Plea muſt neceſſarily be in the Negative alſo, and the 
Plaintiff, to aſſign a Breach, muſt aſſign a Fact directly oppoſite to ſuch 
Negative Condition. | 
Vide Tit. 47. So if an Obligation be to perform an Award, and the Defendant 
burament. pleads no Award made, it is not ſufficient for the Plaintiff to ſhew an 
Award made in his Replication, unleſs he ſhews alſo a Breach ; be- 
cauſe the Defendant's Plea is in the Negative, and the Plaintiff, by 
replying in the Affirmative, does not ſhew the Obligation to be broke; 
for the ſhewing ſuch an Award leaves it uncertain whether it was 
performed or not; and his having ſhewn that there was an Award ſub- 
ſiſting, does not make it appear that he was intitled to the Money, 

unleſs he alſo ſhews that the Award was broken. 
x Sand. 102. The Condition of a Bond was, that the Obligor ſhould render an 
Hayman v. Account of the Goods of William Narril deceaſed, which came to his 
Gerrard. Hands, and make an equal Dividend between him and the Obligee ; 
the Defendant pleads, no Goods came to his Hands; the Plaintiff 


4 muſt 


Pleas and Pleading. 93 


muſt reply what Goods came to his Hands, and farther aſſign the 
Breach that he did not account for them; becauſe the Plaintiff, by re- 
plying the Goods came to the Defendant's Hands, leaves it on his own 
ſhewing indifferent to the Court whether he be intitled to the Penalty 
of the Obligation or not, unleſs he goes farther, and ſhews that the De- 
fendant did neither account nor divide them. 

(a) If in Debt upon an Obligation conditioned to pay 3ol. to A. B. Cre. Fac. 359, 
and C. tam cito as they ihall come to the Age of twenty-one Years; 1 
the Defendant pleads that he paid thoſe Sums tam cito as they came „. e 
of Age; this is no good Plea, for the Time, Place and Manner of (a) If the 
Performance ought to be ſhewed in certain, ſo that a certain Iſſue Condition be 


| might be taken upon it ; adjudged upon a ſpecial Demurrer. to lurrender 


a Copyhold, 
+) the Defendant muſt not plcad generally, that he hath ſurrendered it, but muſt ſhew when the Court 


7 was held. Winch 11. adjudged. —If the Condition be, that the Obligee ſhall enjoy en Office ac- 
cording to Letters Patent, the Defendant muſt not plead in hec verba, but ſhew che Ette& of the 
Letters Patent, and the Enjoyment accordingly. Heb. 295. 
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If in Debt upon an Obligation conditioned to perform Covenants, 2 Med. 33. 
one of which was for the Payment of Money upon the making an Dusk v. Ur- 
4 Aſſurance, the Defendant pleads that he paid the Money ſuch a Day,“ 

5 but ſaith not when the Aſſurance was made; this is naught, for that 
it ought to appear that the Money was immediately paid purſuant to 
the Covenant. 

In Debt upon an Obligation, conditioned that the Defendant at all Crs. EH. 749. 
Times, upon Requeſt, ſhould deliver to the Plaintiff all the Fat and -- V. Be- 
Tallow of all the Beaſts which ſhould be killed or dreſſed by the Defen- 2255 
dant, his Servants or Aſſigns, before ſuch a Day; the Defendant may 
; plead, that upon every Requeſt to him made he did deliver to the 
5 Plaintiff all the Fat and Tallow of all Beaſts, Sc. without ſhewing 
1 how many Beaſts were killed or dreſſed, or what Quantity of Fat he 

: delivered; for if the Pleadings were not ſo contrived as to pur ſue the 

Covenants, the Defendant would be obliged to fill the Pleadings with 

: Multitudes of uſeleſs Deliveries, which might not be controverted by the 

: Plaintiff ; whereas the Plaintiff by aſſigning a particular Breach in the 
Non-delivery at any one Time may bring the whole Matter in Queſtion. 

But here we muſt take Notice of another Diſtinction, v:2. 'That 
when the Condition conſiſts of Matters to be done that lie within his 


| own Knowledge, though they conſiſt of great Variety, yet the Defen- Cr: Eliz.49. 
; dant cannot plead generally, but muſt ſhew the particular Performance _ os 5 
i of all Matters in his Plea; as if the Condition be that the Defendant, and Matc- 
Bailiff of the Plaintiff's Manor, ſhould render an Account of all the verer. 
Rents of the Manor he has received before ſuch a Day ; if the De- 

a fendant plead he has accounted for all the Sums before ſuch a Day, it 

. is ill; but he muſt ſhew the particular Sums, becauſe it lies within his 

« own Knowledge only. 

| ® So if the Condition be, that the Defendant ſhould deliver Briefs to 1 Sid. 215. 

: 5 all Churches within ſuch a Time, and ſhould collect the Money given e's 

| 5 upon them, and ſhould deliver it over to the Plaintiff; there the De-“ 

2 VE fendant cannot plead generally, that he has delivered the Briefs, col- 

2 3 lected the Money, and delivered it over to the Plaintiff; but he muſt 

Y I particularly ſhew what Briefs were delivered, what Sums were collec- 

* b ted, and that he delivered them over to the Plaintiff, becauſe ſuch par- 
b. ticular Facts lie within his own Knowledge only. 8 

8 ES If the Condition be, that the Defendant pay the Plaintiff all Man- 1 L 419. 
7 | ner of Coſts and Charges that J. F. ſhall charge the Plaintiff with, for 
Ko: carrying on a Suit ; the Defendant pleads he did pay all Manner of 
nis Coſts and Charges; this is ill, becauſe it relates to one ſingle Point, 
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which may and ought to be ſhewed in certain, in order that the Plain- 
tiff may take Iſſue upon it. 
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1 Sid. 334. 
Church v. 
Brunſwick. 


Cro. Eliz. 913. 
King V. Hobbs. 


Cro. Fac. 359. 
1 Rol. Rep. 8. 
2 Bulſ. 93. 
Freeman v. 
Sheen. 


5 Mod 243. 
Harris v. Pett. 


Skin. 344. 
Knight V. 
Keech. 


3 Mod, 252. 


Mather V, 


- Mills 


Co Lit. 303. 


Pow. 232, 


502. 
= Co. 42. 
19 H. 6. 30, 


32. 
1 Sand. 282. 


Cro. Fac. 549. 
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A Bond to pay from Time to Time a Moiety of all ſuch Monies as 
from Time to Time he ſhould receive; Payment of a Moiety gene- 
rally, without ſhewing the Particulars in certain, was held a good Plea, 
becauſe it is of what he ſhould receive from Time to Time; otherwiſe 
if theſe Words had been omitted, becauſe in that Caſe there would 
be a Stuffing of the Rolls with a Multitude of Particulars. 

In an Action on the Caſe againſt the Defendant, who promiſed, 
that in Conſideration the Plaintiff would diſcharge a third Perſon then 
under Arreſt, that he would pay the Money; and alledged 7 fade 
that he exoneravit, Oc. and this was held ſufficient without ſhewing 
how; for that it may be done by Compoſition, Cc. and without Deed. 

So in Debt upon a Bond conditioned to perform the Award cf 7. S. 
if it is awarded that a Suit in Chancery by the Defendant againſt the 
Plaintiff ſhall ceaſe, and the Plaintiff ſtand acquitted De gualibet mate- 
ria in eadem contenta, the Defendant may plead quod ftetit inde quieta- 
tus, without ſhewing how, or that he zu facto diſcharged him; for it was 
not intended that an actual Diſcharge ſhould be given, but that by the 
Arbitrament he ſhould be acquitted. 

In Debt upon a Bond, the Condition whereof was to free and keep 
harmleſs the Plaintiff of and from all Coſts and Damages that may 
ariſe by Reaſon of a Law Suit, Ec. the Defendant pleaded Non dam- 
utſicatus generally; and on Demurrer to this Plea it was held good, be- 
cauſe the Condition was to fave the Plaintiff harmleſs from ſomerhing 
that was uncertain at the Time of making thereof, viz. from the Coſts 
and Charges of the Suit, that no Coſts might be recovered againſt 
him ; but if it had been to ſave harmleſs * a particular Thing, 
there ſuch a negative Plea generally would not have done, becauſe the 
Defendant ought to ſhew how he had indemnified the other. 

In Caſe upon an Agreement, in which the Defendant promiſed to 
aſſign all the Profits which accrued by a Voyage made by a Ship, Oc. 
and the Breach aſſigned was, that the Defendant non performavit agrea- 
mentum prædict'; upon a Verdict and Judgment in C. B. for the Plaintiff _ 
Error was brought in B. R. where it was inſiſted that the Breach was 
too general and incertain: But per Cyr. had this been even on Demurrer, 
it would have been good, but being after a Verdict it is beyond Que- 
ſtion, for the Plaintiff would not have Damages given if he had not 
proved a good Breach ; and here the Agreement is ſingle, I to aſſign ; 
ſo the Non-performance is in the Non-aſſignment, and it being Nega- 
tive, and in the Words of the Agreement, the Judgment was affirmed. 

In Debt on a Bond conditioned to acquit, diſcharge, and ſave harm- 
leſs a Pariſh from a Baſtard Child, the Defendant pleaded Now damnifi- 
catus generally; and on Demurrer it was held, that being in the Negative 
he need not ſhew how, and it not appearing on the whole Record that 
the Pariſh was damnified, Judgment was given for the Defendant. 


4. Ok Surpluſage and Repugnancy in Pleading. 


If either Party, Plaintiff or Defendant, alledge more than is neceſ- 
ſary, or introduce new Matter repugnant and contradictory to what 
went before, in any Point not material, this will nct vitiate the Plead- 
ings, according to the Maxim Utile per inutile non vitiatur; and ſuch 
redundant or repugnant Part ſhall be rejected, eſpecially after a Ver- 
dict; ſo though there be a Repugnancy in any material Point, though 
this is not aided after Verdict, yer if it appears that the Verdict was 
given on a different Part of the Declaration, or if the Plaintiff releaſe 
ſuch repugnant Part, Judgment ſhall be given for him. 

In Debt on an Obligation the Defendant pleads Payment of 50 l. 
14 741. 11 Jam. according to the Condition; the Plaintiff replies 20 
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non ſolvit gol. prædictꝰ 14 Auguſt Ann. 11. ſuprad' quas ad eundem diem 
ſelviſſe debuiſſet ; & loc, &c. the Verdict found quod non ſolvit predic? 
14 Junii prout the Defendant had alledged; the Objection here was 
that no Iſſue was joined, becauſe they do not meet in the Time the 
Money was paid; but the Word Auguſt being plainly Surpluſage, for 
when he ſaid quod non ſolvit predict“ 14 die, it is a ſufficient Traverſe 
without the Word Aug, and Argnſt is plainly repugnant to the Word 
predi#, for prædict' refers to June, and ſuch Surpluſage being a Re- 
pugnancy to what was before material, was idle and void. 

In Treſpaſs the Bill was filed Hill. 18 Fac. ſetting forth that the De- Cre. Fac. 618. 
fendant 2 Fanuary 17 Fac. beat the Plaintiff's Servant, per quad the Plain- _— v. 
tiff ſervitium per magnum tempus, ſſ. a predi® 20 Martii ſuprad' uſque priv 
mum diem Martii extunc prox” ſequen perdidit; on a Nihil dicit a Writ of 
Inquiry was awarded, and 10 Damages; but the Defendant had 
Judgment, becauſe the Git of the Action is for the Uſe of the Plain- 
tiff's Service, and the Battery is but Inducement, and the Loſs of the 
Service is not ex neceſſitate rei relative to the Battery; for the Servant 
might fall ill ſome Time after the Battery, and the Plaintiff havitg laid 
a different Month from the Battery, there is nothing in the Record to 
determine the Court to the 2oth of January, and to rectify the Month 
March as repugnant ; and if the Loſs of the Service ſtands on the 
Month of March 17 Fac. until March following, it takes three Months 
of the Time elapſed after the Time of the Action brought, for which 
the Jury was not authorized to give Damages. 

But in Debt upon a Bond, conditioned that if the Plaintiff did not 2 Leon. Ac 
depart out of the Defendant's Service without his Leave, Oc. then if *. Mor- 
he paid the Plaintiff 1001. within 28 Days upon Demand, the Bond 355 
ſhall be void; the Defendant pleaded that the Plaintiff 4 Mali 30 Elix. 
departed out of his Service, and without his Leave; the Plaintiff re- 
plied that 6 Septemb. in the ſame Year ſhe departed with Leave, and 
that afterwards 4 Ob. ſhe demanded the 100. which the Defendant 
refuſed to pay; abſque boc, that ſhe departed without Leave; it happen- 
ed that the Demand was laid to be 4 Ofob. and the Writ was teſted 
18 Ofob. ſo that there was not 28 Days between the Demand and the 
Action brought, yet the Plaintiff had Judgment; though upon her own 
ſhewing ſhe brought the Action 14 Days too ſoon; for the Iſſue was 
upon the Departure, and the Demand in the Replication was altoge- 
ther immaterial, and therefore ſhall be rejected as Surpluſage. 

If in Ejectment the Plaintiff declares on a Leaſe made to him the El. 944 
third of May, and that the Defendant poſtea, . 1 Maii ejected him, this Carth. 286, 
is good after Verdict; for by the Poftea it appears that the Defendant 289. E vide 


committed a Tort on the Plaintiff's Title, and when he lays a repug- Soar Fg 


. Lik 
nant Day, it is as if he had laid none; and if no Day be laid, it ſhall be Fair, E 


intended after Verdict that the Tort was committed before the Action; vide Tit. F- 
for it would be very foreign after Verdict to intend, that the Action en. 


was brought by the Spirit of Prophecy for a Wrong to be committed 


afterwards ; and beſides, the Jury could not take Cognizance of any 
Fact done ſince the Action brought, for that was not in Iſſue. 

In Treſpaſs for entering his Cloſe 10 Fulii 44 Eliz. contra Pacem Do- Cro. Fac. 377. 
mine Regine Eliz. & Domini Regis nunc, after Verdict this was moved Cedington v. 


in Arreſt of Judgment, and held that theſe Words Domini Regis nunc ei. 


b. 95. 
were but Surpluſage. S. P. & vide 


1 Show. 28. where it is held that this would not be good on Demurrer. 


If an Action be brought, and the Plaintiff concludes his Declaration 1 Yert. 103. 
with a contra formam ſtatuti, and there happens to be no Act of Parlia- +45 * 
ment in the Caſe, the Words contra formam ftatuti ſhall be rejected as“ 
Surpluſage. | 
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So in Treſpaſs for entring his Cloſe and treading down his Graſsbaud 
mn Corn, and hunting there, the Defendant being an inferior Tradeſman, 
Can, ag contra pacem Domini Regis, & contra formam ſtatuti inde proviſ”; in this 
S. C. Bennet Caſe, though ſeveral J reſpaſſes are alledged, the laſt of which only 
v. Talbot. is within the Statute, and the Concluſion of the Count is contra 

formam ſtatuti, which in a grammatical Conſtruction goes to the whole 

Count; yet as in Law it goes only to the Hunting, it therefore may 

be applied to the latter Part, and rejected as to the reſt for Surpluſage. 
Salk. 24. In Aſſumpſit for Money had and received by the Defendant for the 


Palmer v. Plaintiff, ad uſum of the Defendant; and Verdict upon Non aſſumpſit 
_ for the Flaintiff: On Motion in Arreſt of Judgment the Court held, 


1 Sid. 306. that theſe Words ad uſum of the Defendant ſhould be rejected, being 
2 Keb. 615, inſenſible and repugnant; and then the Promiſe is for Money had and 
S. P. received by the Defendant for the Plaintiff, which is well. 

Salk. 213. In Covenant againſt an Apprentice the Plaintiff aſſigned for Breach, 


Nevil v. So that the Apprentice, before the Time of his Apprenticeſhip expired, 


Per. and durante tempore quo ſervivit, departed from his Maſter's Service; the 
Defendant demurred and had Judgment; becauſe the Declaration was 
repugnant, for it ſhould have been durante tempore quo ſervire debrit. 

1 Salk. 213, So in Treſpaſs for taking and carrying away his Timber and Brick, 

Lawley v. Ar: ſuper terram ſuam jacent* erga confeftionem domus de novo ædificat'; and 

the Court held this inſenſible ; for they could not be Materials towards 

building a Houſe already built. 

Ney 145 Va. Treſpaſs Quare clanſum fregit & ſolum fodit; the Defendant juſtifies, 

lentine v. Pen- that he and his Anceſtors, and all thoſe whoſe Eſtate he had in a Cot- 

9. tage, have uſed to have Common of Turbary to dig and ſell ad libitum, 
as belonging to the Houſe, c. and adjudged an ill Plea, being repug- 
nant in itſelf; for a Common appertaining to a Houſe ought to be ſpent 
in the Houſe, and not ſold abroad; alſo ſuch a Common, as is above- 
ſaid, is an Intereſt and a Frank-tenement. 

Co. Lit.312.4, If an Annuity, Common of Paſture, Common of Eſtovers, or the like, 
be granted for Life or Years, Ec. the Reverſion may be granted with- 
out Attornment ; and therefore to plead it is Surpluſage, and more than 
needs; becauſe in none of them there is any Tenure, Attendance, Re- 
mainder, or Payment out of Land. | | 

Cro. Fac. 282, In an Avowry for a Rent-Charge, the Defendant made Title to Fan. 

Bowles v Stiles, with whom he married Anno 1603, and becauſe at Mich. 1597, 

P 4 201. was arrear, and not paid to him and his Wife, avowed Hill. 

3 e 7 Fac. Adjudged a good Avowry ; for the ſaying it was arrear to him 

Hob. 208. and his Wife was but Surpluſage, when the contrary appears, he not 

* 807 being married then. 

Ke ronmr, 


1 Sand. 298, If an Acceptance of Rent of and ſñignee be pleaded, quod receperunt 


3095. & acceptaverunt de predict ]. S. redditum ſicut fertur ſuperius reſervat', vis. 


ſex denarios de redditu prædict'; this is repugnant, becauſe it is in a 
Point perfectly material; and it is repugnantly pleaded, becauſe it is 
ſaying he received the whole Rent, and yer received but Part of it, 
which is in Subſtance a different Thing; and the Sex denar* is no Sur- 
pluſage, becauſe it is the certain Sum that is alledged to be accepted; 
and therefore the Acceptance is not in the Form only. 


Latch 175. If a Man makes ſeveral Demands in one Declaration, and in the toto 
— 44. ſe attingunt miſcaſts the whole Sum, and makes it more than what is 
elv. 5. 


contained in the ſeveral Articles demanded ; this ſhall not vitiate the 
Declaration, becauſe the Caſting up one Total is meer Surpluſage, and 
that Total not agreeing with the Parts, ſuch diſagreeing Surpluſage can- 
not hurt; for it is plainly the Miſtake of the Clerk, in comparing the 
Demand aright, and not of the Party, in ſhewing any particular De- 
mand otherwiſe than he ovght. | 


I | But 
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But if a Man brings a Plaint in an inferior Court, and the Declara- Liv. 5: 
tion ſets forth particular Demands, which over-run the Sum men- N 
tioned in ſuch Plaint, though never ſo little, and the Jury give a Ver- & gide 1 Sand. 
dict according to the Sums mentioned in the Declaration; this is erro- 282. that the 
neous; for the Plaint in Court is in Nature of a Writ, and is the dew 5dr 
Original and Foundation of the whole Proceedings; and if the Decla- sm uch 
8 1 : ; f Overplus de- 
ration, Verdict or Judgment, are for more than is contained in the ,jareq for. 
Writ or Plaint, and if it be beyond it ever ſo little, by the ſame 
Reaſon they may go to larger Sums in infinitum; and then the Plaint 
or Writ would be no Direction for the future Proceedings of the 
Court. id 


5. That the. Pleading ought to be dire, and not argumen⸗ 


tative, 
(a) Every Plea muſt be direct, and not by way of Argument or rw 303-6 
Rehearſal. En in Bar, that 


deſtroys the Plaintiff's Action only argumentatively, is not good. Telv. 223. 


If a Man be bound by Obligation to warrant Lands, and in an Ac- Dier 42, 43. 
tion on this Bond the Defendant pleads, that the Plaintiff pacifice ga- > | Jug 
viſus eſt, Oc. this is naught, being only argumentative; for he ſhould * 
have pleaded, that he did warrant the Lands, & non damnificatus. 

To ſay Ouod indentura teſtatur quod dimiſit is an ill Plea; for he Die, 118. 
ought to ſhew that he demiſed de facto. 

In a Formedon in reverter, the Demandant counts of a Gift to Baron 2 Ard. 179. 
and Feme in Tail, and that they are dead without Iſſue, the Defen- 
dant cannot plead, that the Gift was to them in (C) Fee, without tra- (3) So in a 
verſing the Gift in Tail, being only argumentative. Quare impe- 


dit cannot 
plead that 4. is Incumbent, and not B. without a Traverſe that B. is Incumbent, being only argu- 
mentative, . A. is Incumbent, ergo B. is not. 2 And. 179. In Treſpaſs againſt divers Defen- 
dants, they plead, that one of the Defendants was dead before the Writ purchaſed ; the Plaintiff 
replies, that he was alive; this is naught, without adding & ſic nient morte; ſo if Villenage be 
pleaded, Replication, that he is Frank- free, without adding ment Villein, is naught. 19 H. 6. 4. 


So if a Sci. Fa. be brought againſt a Parſon for the Arrears of an 7 E 4. 16. 
Annuity recovered againſt him, the Defendant pleads, that before the * And. 179, 


Writ brought he had reſigned into the Hands of the Ordinary, who 985 
accepted thereof; this is no good Plea, for he ought to have pleaded, 


that he was not Parſon the Day of the Writ brought. 


In Aſſumpſit the Defendant pleaded, that the Plaintiff was Alieni- 4 Mod. 403. 
gena in Regno Franciæ ſub ligeantia adverſarii Dom” Regis, Sc. orinndus : Derrier v. 
And on Demurrer to this Plea, the Exception to it was, that this was Ara 
not a direct Affirmative, that the Plaintiff was Alienigena, in that it 
ſhould have been Natus, and not Oriundus ; but ſome Precedents being 
cited out of Raſtal, where the Word Natus was ſupplied with Oriumdus, 
the Plea was held good. 


A Plea, that he is now a Subject, intended a natural one, and that 1 Lev, 121. 
he was always ſo. 


In Aſſumpſit againſt an Executor, on the Promiſe of his 'Teſtator, 1 Lev. 184. 
he pleaded Non aſſumpſit; and after Verdict for the Plaintiff, it was ob- Browning v. 
jected, that it did not appear by the Plea (c) who did not aſſume: Litter. | 


But per Cur”, It ſhall be intended of the Teſtator, for here is no Charge 1 fe 
of any Aſſuming by the Executor. ; 


withour ſay- 


ing to whom, 
where the Law raiſes the Promiſe, will be well enough, but not in the Caſe of a ſpecial Promiſe. 
I Sid. 292. 2 Keb. 57. Cro. Eliz. 703, | 


Vol. IV. C-C | So 
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Laich 125. So in Debt againſt an Executor on the Bond of his Teſtator, the 

Baker's Caſe. Defendant pleaded Non eft fattum ſuum; and it was adjudged, that 
ſuum ſhould be intended the Teſtator. 

„ Falk. 6356, If a Horſe be taken as a Stray, and the Owner ſays, he demanded 

Henly v. the Horie proferendo ſatisfaftionem ; this is ſufficient, and a direct Af- 

Walſp. firmation, as in the Caſe of Harrantizando vendidit. | 

H 5, z. If a Man pleads, that he entered come or as Heir to ſuch a one; 

Lier 132. this is poſitive enough: So if a Man juſtifies as Bailiff or Servant; this 
is not barely argumentative, but as poſitive and direct as if he had al- 
ledged that he was Heir, Bailiff or Servant. 

1 Fand. 169. If the Condition of a Bond be to ſtand to the Award of F. S. and 
ſo, that the Award be made on or before the 16th of March, and no 
Award be pleaded, and the Plaintiff replies, that after the making 
the Bond, and before the Action brought, / predift” 16 die Martii, 

(a)TheWord they made an Award; the (a) Scilicet is a direct Affirmation that the 

Lier is not Award was made within the Time limited by the Condition, and may 


a bare Im- therefore be traverſed. $7 | 
licative, but | | : ; ; 

is an expreſs Averment. 3 Leon. 67. P 127.— Eo quod 1s an Affirmative; ſo is Et quia, Quod 

cum, Ec. and may be traverſed. 1 Lev. 194. 1 Sand. 11). | 


6. Negative Pꝛegnant. 


es. Lit.126.4, It is laid down as a Rule, that every Plea ought to be direct, and 
303.4. not by way of Argument; and that therefore Iſſue cannot be joined 
Doft. pl. 256. n a Negative Pregnant, or an Affirmative Pregnant of a Negative, 
| gra "25" 1. e. ſuch a Negative as ſuppoſes or implies an Affirmative, or ſuch an 
Stile 309. Affirmative as implies a Negative; as Ne dona pas per le fait implies a 
Bro. Tit. Ne- Gift by Parol, and therefore the Iſſue ought to have been Ne dona 
gative Preg- 125 modo & forma, and this Kind of Pleading is held to be ill on a (Y) 
Fitz, We 88. Demurrer ; becauſe the Plea, Ec. is not a certain Affirmative or Nega- 
(b) There tive of any ſingle Point in Queſtion, but being only an Error in Phraſe, 


muſt be a it is aided after Verdict. 

ſpecial De- | 

murrer to a Negative Pregnant, that is, a Negative Plea which doth alſo contain in it an Affir- 
mative ; and to an argumentative Plea, that is, a Plea which concludes nothing directly, but only 
by way of Argument or Reaſoning ; for the Court will intend every Plea good, till the contrary 
appears. 1 Lil. Reg. 437. 


21 H. 6. 46, In Treſpaſs for cutting his Trees, the Defendant pleads, that it was 
oo 1 by the Command of the Leſſor to give them to a Stranger; the Plain- 
e replies, that he did not cut the Trees by his Command; this was 
held a Negative Pregnant, and that he ſhould have pleaded Ne com- 
manda pas. | 
21 H. 6. 9. After Iſſue joined. the Defendant pleaded a Releaſe of the Plaintiff 
Lott. pl 256. Puis darein continuance; the Plaintiff replies, that it is not his Deed Puis 
darein continuance ; this is a Negative Pregnant, becauſe ir implies the 
| Oy to be his, though not executed at the Time alledged by the De- 
endant. | 
22 H. 6. 38, In Caſe againſt an Hoſt, for that the Plaintiff's Goods were imbe- 
Po |. 2 «6, Zilled by his Default, he pleaded, that they were not loſt by his De- 
* B* 25% fault; this is Negative Pregnant, and he ſhould have pleaded the ſpe- 
cial Matter. 
28H. 6. 7. In Caſe for burning the Plaintiff's Houſe by the negligent Keeping 
Dock. pl. 256. of his Fire, the Defendant pleaded, that the Houſe was not burnt by 
Auen. the negligent Keeping of his Fire; this is Negative Pregnant. 
5H. 7.9. If a Defendant plead, that the Cattle died in a Pound overt by the 
Dee. pl. 257. Default of the Plaintiff, and the Plaintiff replies, that they did not die 
2 by 
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by his Default generally; this is a good Plea; but if he ſays, that 
they did not die in a Pound overt, this is a Negative Pregnant. 

In Treſpſs the Iſſue joined was, that F. N. the Defendant did not; 6. 37 
diſſeiſe the Plaintiff to the Uſe of V. P. Cc. and held a Negative Preg- zs. 
nant; but had he pleaded Non diſſeiſivit modo & forma, it had been Do#. pl. 257. 
good to all Intents and Purpoſes. | | 

In a Writ of Entry ſine aſſenſu capituli, Ne alien pas is a Negative 36 H. 6. 22. 
Pregnant; ſo of an Entry for the Alienation of Tenant for Life. Doc. pl. 257. 

In Treſpaſs the Defendant juſtifies, by Reaſon that the particular 22 H. 6. 38. 
Tenant aliened the Reverſion in Fee to him; the Plaintiff traverſes, Dock pl. 237. 
that he did not alien in Fee; this is no good Ifſue, but a Negative 
Pregnant ; for if he aliened but for another's Life, his Entry is lawful. 

He in Reverſion brings a Writ of Entry in caſu proviſo, upon an Alie- 2 Lil. Reg. 

nation made by the Tenant for Life, ſuppoſing that he has aliened in 212. 
Fee, which is a Forfeiture of his Eſtate; the Tenant comes and pleads, 
that he hath not aliened in Fee; this is a Negative, wherein is included 
an Affirmative; for though it be true, that he hath not aliened in Fee, 
yet it may be he hath aliened in Tail, which is alſo a Forfeiture of his 
Eſtate. | 

If an Executor pleads ſeveral Judgments, and that he hath not Aſ. Carter 221. 
ſets ultra; and the Plaintiff replies, they are kept on Foot by Fraud; Warp v. 
and the Defendant rejoins, they are not kept on Foot by Fraud, Ec. 2 * 
but doth not ſay Nor any of them; the Rejoinder is naught, for (a) (a) Where a 
there is a Negative Pregnant. | Plea, that a 


Houſe, ee. 
was not burnt for want of good Cuſtody of his Fire, is a Negative Pregnant. Bro. Tit. Negative 
Pregnant, 3. Fitz. Iſſue, $8, —Saying that you accepted not the Obligation in Satisfaction, implies 
that he gave you the Obligation, which is a Negative Pregnant. Stile 309. 


If an Action of Treſpaſs be brought for entring into a Man's Houſe, Ce. Fac. 87. 
the Defendant pleads, that the Daughter licenſ2d him to enter, by e v. Cole. 
which he entered; the Plaintiff replies, uod non intravit per licentiam 
ſuam ; though this Replication be a Negative Pregnant, for it ſeems 
rather to confeſs the Licence than to deny it, yet the Verdict having 
found that Licence, the Dubiouſneſs of Phraſe is now removed, and 
the Truth appears by the Verdict. 
So in Debt for Rent on a Leaſe, the Defendant pleads Quod nibil Cro. Car. 312. 
. babuit in tenementis tempore dimiſſionis; and the Plaintiff replies, Quod ©# v. Claſe. 
babuit in tenementis, without ſhewing what Eſtate; though this had 
been bad on a Demurrer, becauſe, by not ſhewing what Eſtate he had, 
it is Pregnant of this Negative, that he had not ſuch an Eſtate by which 
he had Power to demiſe, yet after Verdict it is good, where the Truth 
appears that he had ſuch an Eſtate that he could demiſe. 
In Debt on an Obligation to perform Covenants in an Indenture of Lev. 83. 
Leaſe made by the Plaintiff to the Defendant, whereby the Defendant Pullen v. Ni- 
covenanted, that he would not deliver the Poſſeſſion to any but the %s. 
Leſſor, or to ſuch Perſons as ſhould lawfully evict him; the Defen- 
dant pleads, that he did not deliver the Poſſeſſion to any but ſuch as 
lawfülly evicted him: And on Demurrer to this Plea it was objected, 
that the ſame was ill, and a Negative Pregnant; and that he ought to 
have ſaid, that ſuch a one lawfully evicted him, to whom he delivered 
the Poſſeſſion ; or that he did not deliver the Poſſeſſion to any: But 
the Court held the Plea purſuing the Words of the Covenant good, be- 
ing in the Negative ; and that the Plaintiff ought to have replied, and 
aſhgned a Breach; and therefore Judgment was given againſt him. 


7. That 


—__— - — BPR 
- r 


* 


ä 


LOO Pleas and Pleading. 


| 


7. That Things muſt be pleeded accoꝛding to their Opera- 
tion in Law. 


Co. Li. 193. bl. The Grant or Conveyance of one Jointenant to his Companion muſt 
200. b. be pleaded as a Releaſe; for one Jointenant cannot enfeoff his Compa- 
1 $i. 452. nion, becauſe they are already both ſeiſed per mie & per tout; and 
A 12 this Manner of Conveyance paſſing by Livery cannot operate fo as to 
Raym. 187. give him what he already has; but though a Releaſe be the proper 
Conveyance from one Jointenant to another, yet if the Jury find, 
that the one Jointenant did grant or convey to another, this amounts 
to a Releaſe ; for they having found the ſubſtantial Part, the Court is 
to apply the Words according to the Operation they have in Law; but 
every ſuch Conveyance mult be pleaded as a Releaſe. 
4 Med. 151, So if Tenant for Life grant his Eſtate to him in Reverſion ; this is 
Comb. 190. a Surrender, and muſt be pleaded accordingly, being the Operation it 
hath in Law. 
3 If J. &. pleads the Grant of a Rent from his Father in this Manner, 8 
1 6% wiz. that in Conſideration of Love and Affection, and 5 J. he con- Y 
Lade v. Ba- Ceſſit & aſſignavit, Gc. and there is neither Attornment nor Inrolment of 3 
ker and March. the Deed ; this cannot paſs as a Grant at Common Law, nor as a Bar- E 
COP 49. gain and Sale for want of Inrolment; and though it (a) amounts to 
na Covenant to ſtand ſeiſed, being in Conſideration of Love and Aﬀec- 
(a) A Man tion, yet it ought to have been () ſo pleaded, being the Operation 
my bargain it hath in Law. | 
and ſell to 
his Son, but then the Conſideration of Money ought to be expreſſed, and it ought to have all the 
other Circumſtances of a Baggain and Sale; yet if it hath not, and the Conſideration of Love and 
Affection is expreſſed, it will amount to a Covenant to ſtand ſeiſed. 7 Co. 40. Bedeſ's Caſe. 2 Co. 24. 
Cro. Eliz. 394. and vide 1 Vent. 137. 1 Lev. 56. 1 Mod. 173. Croſs v. Scudamore. (b) The 
Word Dedi or Conceſſ may amount to a Grant, to a Feoffment, to a Gift, Leaſe, Releaſe, Confir- 
mation or Surrender; and it is in the Election of the Party to uſe it to which of theſe Purpoſes 
is molt 3 to his Intereſt, and therefore he may plead it as either. Co. Lit. 301. b. 4 Mad. 
150. cited. 


Co. Lit. 33. All neceſſary Circumſtances implied by Law in a Plea need not be 


Ewa _ expreſſed ; as in pleading a Feoffment, Livery and Attornment are im- 
105,  Plied; ſecus in a Grant. | 
8 Co. 82. In pleading a Countermand to a Submiſſion to Arbitration, it need 


not be alledged, that the Party gave Notice to the Arbitrators, for 
without that it is no Countermand; and therefore if no Notice be E 
given, Iſſue may be joined upon the Point, Quod non revocavit. 9 
Co. Lit. 353 b. If a Diſſeiſee plead, that he could not enter for Fear, he muſt ſhew 
ſome juſt Cauſe of Fear, that the Court may judge of the Reaſonable- 
neſs of an Apprehenſion of Danger to his Perſon; but in a ſpecial 
Verdict, if the Jurors find, that the Diſſeiſee did not enter for Fear of 
Corporal Hurt, it is ſufficient, and it ſhall be intended that they had 
Evidence for what they find. | 
Comb. 403. The Defendant made Conuſance as Bailiff to Fane Grifith, that Ro- 
Trygarn v. bert Griffith was ſeiſed in Fee, and deviſed to Thomas Griffith in Tail, 
nr, and that a Common Recovery was ſuffered againſt him, to the Intent 
that Zane ſhould have a Rent of 40. per Ann. after the Death of Tho- 
mas; and that there was a Deed after the Recovery declaring the 
Uſes, Sc. which was held to be ill pleaded; for he ſhould not have ſer 
forth the Deed, but have pleaded according to the Conſtruction of 
Law, that the Recovery was to ſuch Uſes at the Time. 
40 22. The Admittance of a Copyholder, as well upon a Deſcent as Sur- 
render, may te pleaded as a Grant, to avoid the Inconvenience which 
2 would 
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would follow, if the Copyholder ſhould be forced in pleading to ſhew 
the firſt Grant ; for that was either before the Time of Memory, and 


ſo not pleadable, or within the Time of Memory, and (a) then the Cu- 


ſtom fails. (a) That he 


5 e was ſeiſed ſe- 
cundu m conſuetudinem maneri; does not neceſſarily import a Copy hold. 3 Bulſt. 230, 1 Rol. Rep. 11. 


2 Vent. 144+ 


So he may alledge the Admittance of his Anceſtor as a Grant, and 4 Co. 22. ö. 


ſhew the Deſcent to him, and that he entered, without ſhewing any 
Admittance of himſelf. | 


But he cannot plead, that his Father was (Y) ſeiſed in Fee at the 4 Co. 22. 
Will of the Lord by Copy of Court-Roll of ſuch a Manor, according (5) Without 
to the Cuſtom of the Manor, and that he died ſeiſed, and it deſcended ng on 


to him; for in Truth his Intereſt in Judgment of Law is but a parti- ng pray 


Cro. Fac. 103. 

cular Intereſt at Will. by pk 5 

naught upon 

a general Demurrer, Cro. Car. 190. per fotam Curiam; tho' the Son had there ſhewed, Gar after 

the Deſcent he was admitted: But by three Judges, it is but a Fault in Form, and the Iſſue being 

taken upon a collateral Matter, and found for the Plaintiff, it is helped by the Statute of leo- 

fails. — But if A. pleads the Grant of the Reverſion of a Copyhold after the Death of B. Tenant 

for Life, he need not ſhew the Beginning of the Eſtate of B. nor by whom granted; for it is not 
the Title of 4. but Matter of Inducement only. Cyo. Fac. 52. 2 Vent. 182. 


If one licence another to enjoy ſuch a Houſe or Land till ſuch a Hard. 366. 


Time, this amounts to a preſent and certain Leaſe or Intereſt for that 2 L. 194. 


Time, and may be pleaded as ſuch, though it may be alſo pleaded as rH 
a Licence; and if it be pleaded as a Leaſe for Years, and traverſed, 
the Leſſee may give the Licence in Evidence to prove it. 

If an Obligee in a Bond covenants not to ſue the Obligor, this amounts 1 Ard 307. 
to a Releaſe, and may be pleaded as ſuch; but if the Covenant is, Cr Eliz. 352. 
that he will not ſue him before ſuch a Day; this reſts only in Cove- 3 
nant, and the Party, if ſued, can only have an Action of Covenant. ie. ated 

A. having a Rent-charge iſſuing out of three Acres, B. purchaſed Ny 5. 
two Acres thereof, and A. covenanted and granted to and with B. not : Show. 321. 
to diſtrain in theſe two Acres for the Rent. Glanvil, contrary to Ay. > eited. 
derſon, held it a Releaſe; and the Court held, that if it be a Releaſe, 
the — of the other Acre may plead it, for thereby the Rent was 
extinct. | 

If two are bound in an Obligation, and the Obligee releaſes to one Lit. Rep. 196. 
of them, provided the other ſhall not take Benefit of this Releaſe, the EV v. 
Proviſo is void, and the other ſhall take Advantage of the Releaſe, if He. 
he can get it to ſhew. 

If two are jointly and ſeverally bound in an Obligation, and the cre. Car. 551. 
Obligee by a Deed covenants and agrees not to ſue one of them, this March 95. 


ſeems to be no Releaſe, but that he may ſue the other. 2 v. 


If the Obligee covenants and grants to and with the Obligor, that Carth. 63, 64. 
during ninety-nine Years he will not put the Bond in Suit; this is only ogy 573- 
a Covenant, upon which an Action will lie, but it cannot be pleaded in * 
Bar of the Bond; but where the Covenant is, that the Obligee will not Scrim hire. 
at any Time hereafter put the Bond in Suit; ſuch Covenant is plead- 
able in Bar as a Releaſe; and in the Argument of this Caſe it was al- 
lowed by all, that if a Letter of Licence contains the following Words, 
vx. that if the Creditor ſues within ſuch a Time his Debt ſhall be 
forfeited, ſuch Licence is pleadable in Bar. 


vol. W. | Dd 8. Of 
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8. Ok Colour in Pleading. 


2 Lil. Reg. Colour is a feigned Matter, which the Defendant or Tenant uſeth 
ioc or in his Bar when an Action of Treſpaſs or an Aſſiſe is brought againſt 
iu Dr es him, in which he gives the Demandant or Plaintiff a Shew that he 
feld's 8 hath a good Cauſe of Action, whereas in Truth he hath not, but only 
a Colour and Face of a Cauſe; and it is uſed to the End that the De- 
termination of the Action ſhould be by the Judges, and not by the 
Jury, and therefore Colour ought to be Matter of Law, or doubtful 
to the Lay Gents. | 
2 Inf. 41ꝛ. In an Aſſiſe, when the Defendant pleaded only a colourable Bar, 
Booth 214. that is ſuch a Bar as ſhewed ſome Title in the Demandant, they pro- 
10 Co. 90. ceeded to take the Aſſiſe at large, which was in this Manner; the Aſſiſe 
— . ſhewing no Title in the Plaintiff, the Defendant would ſhew his own 
10 Co. 91, Infeoffment or Inveſtiture, but becauſe ſuch Feoffment was only Evi- 
dence that there was no Diſſeiſin, it would amount to the General Iſſue 
without Colour; and therefore the Defendant urged, that the Plaintiff 
obtained by Virtue of an Inveſtiture, on which the Ceremony of Li- 
very had never paſſed, and the Validity of ſuch Inveſtiture, being a 
Queſtion of Law, was not to be anſwered by the Jury, and therefore 
the Plea of his own Inveſtiture, which a!one would have been only 
Evidence of no Diſſeiſin, joined to the Plaintiff's Title, which turned 
on a Queſtion of Law, drew the Cauſe from the Jury to the Court ; 
and this obliged the Plaintiff to ſhew by what Inveſtiture he claimed, 
and then the Aſſiſe was taken at large on the Title of the Plaintiff; 
which was done, that the Plaintiff's 'Tirle might appear on Record, and 
the Plaintiff be confined to give Evidence touching that Title, that the 
Jury might not wander from that Evidence; and that if they did, 
they might the more eaſily convict them in an Attaint. 
XKeley. 103. In an Aſſiſe, if the Tenant pleads, that he demiſed the Lands to the 


Demandant for Years, this is no good Plea ; becauſe the Complaint is 


of a Diſſeiſin of a Freehold, and the 'Tenant gives the Demandant no 
Colour to have an Aſſiſe. | | 

Kelw, 103. If in an Aſſiſe the Tenant pleads in Bar, that his Father was ſeiſcd 
and died, and that he as Son and Heir entered, and gives Colour to 
the Demandant ; and he replies, that he himſelf was ſeiſed, till by the 
Father of the 'Tenant difſeiſed, and that he made continual Claim, and 
after the Death of the Father re-entered and was ſeiſed till, Oc. this 


is a good Replication, and yet his Title is founded on his own Poſſeſſion 
only. | 


* Co. Bot, 651. In Treſpaſs, if the Defendant juſtifies the Taking of the Cattle 


Do4. pl. 73. Damage-feaſant, he need not give any other Colour to the Plaintiff; 
for by this Juſtification he acknowledges the Property to be in him. 

Dier 365. In Ejectment the Plaintiff's Title in his Declaration muſt be an- 

Co. Ent. 79. ſwered ; and it is not ſufficient barely to give Colour, as in Treſpaſs, 

Raſt. Ent-254- or an Aſſiſe. | 

10 Co, 88, Colour ought to have the following Qualities, 1/2, It ought to be a 
Matter doubtful to the Jury ; as where the Defendant ſays, that the 
Plaintiff claims by Colour of a Deed of Feoffment, where nothirg 
paſſed by the Deed; this is a good Colour, being a Doubt to the Lay 
Gents whether the Land paſſed by this Feoffmeot without Livery. 
24ly, It ought to have Continuance, though. it wants Effect; as where 
the Defendant gives Colour by Colour of a Deed of Demiſe to the 
Plaintiff for the Life of F. S. who before the Treſpaſs was dead; this 
is not any Colour, for this doth not continue; but he ovghr to ſay, 
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that he claims by Virtue of a Deed of Demiſe made to him for his 
Life where nothing paſſed by that. 34h, It ought to be ſuch Colour 
that if it were effectual would maintain the Nature of the Action, as 
in Aſſiſe to give Colour of Freehold, Ec. | 

In Treſpaſs if the Defendant pleads a Fine ſur Connſance de Droit, Raft. Ent. 
levied by the Anceſtor of the Demandant, he ſhall not give Colour . 
although this be but executory; otherwiſe if he pleads, that his Ance- 10 8 
ſtor granted the Reverſion after an Eſtate for Life or Vears. 

The Reaſon why Colour ſhall be given in a Writ of Entry ſar diſ- 10 Ce. 90. 
ſeiſin, Writ of Entry in Nature of an Aſſiſe, in Aſſiſe, Treſpaſs, Oc. is Poet. fl. 77: 
to make a certain Iſſue ; but when the ſpecial Matter of the Plea to- 
rally bars the Plaintiff, no Colour is neceſſary; and therefore in plead- 
ing a Warranty, an Eſtoppel or Fine with Proclamations, no Colour 
is neceſſary. 


When a Man pleads to the Writ, or to the Action of the Writ, no 22 H. 6. 55. 
Colour ſhall be given. | 

Where the Defendant intitles himſelf by Act of Parliament, no Co- Do#. I 77. 
lour is to be given. 

Where Letters Patent are pleaded, the Defendant ought to plead 10 Co. 90. 
Colour by former Letters Patent in this Form, Sc/licet colore grarun- Dott. pl. 7). 
darum Literarum Patentium fa prædid the Plaintiff, c. nbi nil tran- 
ſivit, 8 not that the Plaintiff claims Colore conce ſſionis five dimiſ- 
ſionis, Ec. 

4 He who juſtifies for Wreck, Waifs, Strays, need not give Colour. ©. 21. 78. 

So he who juſtifies for Tithes ſhall not give Colour; for although 10 Co. 91. 
any Ferion ſevers them from the nine Parts, yet they belong to the 
Parſon. | | 

In Treſpaſs the Defendant pleads, that the Freeho!d is in J. F. or 22 UI. 6. 50. 
that J. S. is ſeiſed in Fee as of his Demeſne, and that he by the Com- 18 Cl + 5; 
mand of 7. S. Sc. he need not give Colour; for though the Fee or Reer 
the Freehold be in J. S. yet the Plaintiff might have an Intereſt for Treſpaſs the 
Years as a Leaſe in the Premiſſes; but where the Defendant makes a Defendant 
ſpecial Juſtification in him, in whofe Right as Servant, Ec. there he arcane 
ought to give Colour; as if he pleads that 7. S. was ſeiſed, and in- 7. A 
feoff-d him, in whoſe Right, Sc. there he oughr to give Colour; for nec nor 


in this Caſe it cannot be preſumed that the Plaintiff has any Intereſt give Colour, 
in the Land. | Lutw. 1343. 
EF wide Cro. 
Eliz. 76. 
In Forcible Entry the Defendant may plead, that he was ſeiſed un- Rap. Ext. 62. 
til diſſeiſed by the Plaintiff, and this is good without giving Colour. 21 H. 6. 39. 


In Aſſiſe the Defendant juſtifies by Virtue of a Leaſe for Years, he Pier 246. 


need not give Colour, in as much as he does not plead in Bar of 


the Aſie, nor does he take the Freehold on himſelf. 

In Treſpaſs the Defendant pleads, that the Plaintiff claims Colore 2 Rol. Rep. 
Feoffamenti, by which Nothing paſſed, this is not good Colour, for he 140. 
ought to have pleaded Colore Chartæ Feoffmenti. ES 

Where the Defendant deviſed a Title to himſelf by divers meſne 2 Pol. Rep. 
Conveyances, and gave Colour to the Plaintiff by one who was laſt 14% 
named in the Conveyance, this was held naught; and that he ſhould 
have given Colour by him who was firſt named in the Conveyance. 

In 'Treſpais for entering the Plaintiff's Houſe, and taking and carry- 3 Leon. 266. 
ing away of his Goods, the Defendant pleaded, that before the Treſ- Tyler v. 
paſs ſuppoſed one A. was poſſcfſed of the ſaid Goods, and the ſaid Fer. 
Goods being in the Houſe of the Plaintiff, the ſaid A. ſold them to 
the Defendant, by Force whereof he was poſſeſſed, and being ſo po 


ſeſſed came to the Plaintiff's Houſe, Ec. and by Aſſent and Licence of 


the Plaintiff's Wife he entered into the Houſe, and carried away the 
a Goods ; 


Pleas and Pleading. 

Goods; and this Plea was held naught, there being no Colour given 

the Plaintiff, and the Licence given by the Wife not material, nor ſuf- 

ficient for juſtifying an Entry ; but in this Caſe it was held that the 

Want of Colour is but Matter of Form, which muſt be taken Advan- 
tage of on Demurrer. 

Cro. Tac. 122. In Treſpaſs for taking and carrying away a hundred Load of Wood 

N V- the Defendant juſtifies, for that 7. & was poſſeſſed of them ut de boni: 

— propriis, and the Plaintiff claiming them by Colour of a Deed of Gift 

afterwards made took them, and the Defendant retook them, and it 

was thereupon demurred, becauſe the Colour given to the Plaintiff is 

a good Title for the Plaintiff, and confeſſeth the Intereſt in him; for 

Colour ought to be ſuch a Thing, which is good Colour of Title, and 

yet is not any Title; as a Deed of a Leaſe for Life, becauſe ir hath 

not the Ceremony of Livery, ſo the Grant of the Reverſion is not 

good without Attornment ; but a Deed of Goods and Chattels, . with- 


out other Act or Ceremony, is good; ſo of Colour by a Leaſe for 
Years, or by Letters Patent. 


8 . ** — . 


9. Of pleading Non-tenure, and Oiſclatming. 


_ pl. 129. The Plea of Non-tenure, or that the Defendant holdeth not the 
Dag, 113* Lands mentioned in the Plaintiff's Count or Declaration, is chiefly 
(a) So inDebt uſed in (a) real Actions, and is ſaid to be General or Special; General 
on a Leaſe where the Party denies ever to have been Tenant to the Lands in 
Nan tema is Queſtion ; Special where he alledges that he was not Tenant at the 


2 wo Time of the Writ purchaſed. 


(6036 . 6. 6. At () Common Law if the Tenant had pleaded Non-tenure as to 

1 Mod. 181. Part, it would have abated all the Writ; but by the Statute of 25 E. 3. 
cap. 16. it is enacted, That by the Exception of Non-tenure of Parcel 
no Writ ſhall be abated, but only of that Parcel whereof Non-tenure 
was alledged. 

DoF. pl. 128. When the Tenant pleads Non-tenure to the whole Lands demanded, 
he need not ſet forth who is Tenant ; but when he pleads Non-tenure 
as to Part, he muſt ſer forth who is Tenant of the other Part, and 


(% Pleading muſt (c) aver that he himſelf was not Tenant die impetrationis brevis. 
Nom tenure at 

the Time of the Writ purchaſed is ſufficient, without adding Nec wnquam poſtea, DoR. pl. 128. 
—— with what Certainty, 1 Ad. 181. 


Oro Elz. 233. If Iſſue be joined on a Plea of Non-tenure, and it is found by Ver- 
2 v. dict, that before the Writ purchaſed the Tenant infeoffed divers Per- 
_ ſons with an Intent to defraud him who had Cauſe of Action, and not- 
withſtanding ſtill took the Profits, this finding is ſufficient to in- 

(4)For which title the Demandant, the Feoffment being void by the (c) Statute 


vide Tit. liz. 
Fraud. 13 Elis 


1 Med. 181. If a Formedon be brought of 140 Acres lying in three Vills, and 
ern V- the Tenant pleads Non-tenure of 100 Acres, he need not ſet forth in 
1 which of the Vills the 100 Acres lie. 3 

6 Co. 10. 4. If on a Plea of Non-tenure for the Whole the Writ abates, the De- 

Dock. pl. 129. mandant ſhall not have a new Writ by Journies Accounts; otherwiſe 
if it abates only on a Plea of Non-tenure for Part. 

33 H. 6. 2. In a Precipe after Jointenancy pleaded the Defendant to another 

Dott. pl. 128. Writ cannot plead Non-teuure, for by his former Plea he hath affirmed 

himſelf to be Tenant; but had the firſt Writ been brought againſt a 

4 Husband, 
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Husband, and the ſecond againſt Husband and Wife, ſhe might have 
pleaded Non-tenure, being a Stranger to the firſt Action. 


In a Writ of Entry in the Nature of an Aſſiſe againſt Husband and Dos. 5 129. 


Wife, the Husband ſays, that the Wife was not 'Tenant of the Land 10H. 6. 22. 
the Day of the Writ purchaſed, nec unguam poſtea, and held a good 

lea. 

As to Non-tennres being a Plea in Bar or in Abatement, this Diffe- 1 Mz. 256. 
rence hath been taken, viz. That Non-tenure which goes to the Te- 
nure, as when the Tenant denies that he holds of the Demandant, but 
ſays that he holds of ſome other Perſon, then it is in Bar; but Nor 


tenure, that goes to the Tenancy of the Land, as where he pleads that 
he is not Tenant of the Land, goes in Abatement only. 


A General Non-tenure is not a good Plea to a Scire Fa. upon a Judg- 2 Rol. Rep. 34. 


ment in a perſonal Action, becauſe it falſifies the Plaintiff's Return; 1 Rol. Rep. 
but in a Sci. Fa. to have Execution of a Judgment in a real Action 8 8 
one may plead Non-tenure againſt the Return of the Sheriff, becauſe 1 
of the high Regard the Law has to the Freehold. 

But a ſpecial Non-tennre may be pleaded to a Sci. Fa. upon a Tudg- Owen 134. 
ment in a perſonal Action; as to a Sci. Fa. on a Judgment for Debt 3 Lev. 205. 
or Damages againſt Tenant for Years, he may plead that he has only 
a Term for Years. 

In a Formedon in Reverter, if the Tenant pleads Non-tenure gene-; Lev. 330 
rally, the Demandant may maintain his Writ, that he is Tenant, tho' Hunk v. 
he can recover no Damages; adjudged by all the Court, and that (a) 5 Lie 
Lit. and C. were not to be intended of a ſimple Plea of Non-tenure, 10 "i 
but of Non-tenure with a Diſclaimer, as the Pleadings were uſually in 
Littleton's Time; for upon the ſimple Plea of Nox-tenure, ſuppoſing the 
Tenant hath no Freehold but a Reverſion in Fee, the Demandant ſhall 
not be reſtored to the Fee, for Nothing is diſowned by the ſimple Plea 
of Non-tenure but only the Freehold, which may be true, and yet he 
may have the Reverſion in Fee; but when the Tenant diſclaims, or 
pleads Non- tenure and diſclaims, the Demandant ſhall be reſtored to 
the Whole, becauſe he hath diſclaimed the Whole. 


10. Pleading Hors de ſon Fee. 


Hors de ſon Fee is an Exception to avoid an Action brought for Rent- Det pl. 216. 
Services, Oc. iſſuing out of Lands by him who pretends to be the 5e, Tit. Hors 
Lord ; for if the Defendant can prove that the Land is without the ol wo 
Compaſs of his Fee, the Action falls. 2. 


If the Writ comprehends Certainty of Title, as in Mordanceſtor, Bro. Hors de 


Formedon in the Deſcender or Remainder, Hors de ſon Fee is no Plea ; ſer He, 2 9. 


otherwiſe in a Writ of Entry ſur diſſeiſin, or in an Aſſiſe of Rent; but; 


in an Aſſiſe, if the Party makes Title, Hors de ſon Fee is no Plea. Dice Fo to | 


In Treſpaſs or Reſcue Horſe de ſor Fee is no Plea, without ſhewing 6 E. 4. 4- 
of whom the Land is held. Do#. pl. 216. 


In a Ceſſavit Hors de ſon Fee is no good Plea, becauſe the Tenure is 2 Inp. 295. 
traverſeable. 

If a Stranger claims a Seignory, and diſtrains and avows for the Ser- (,, LI. 1. B. 
vices, the Tenant may plead that the Tenancy is extra Feodum, Oc. of 1 Med. 104. 
him, that is, out of the Seignory, or not holden of bim; but he cannot cited, and 


plead extra Feodum, c. unleſs he takes the Tenancy upon himſelf there aid by 


the Ch. J. 
that this Rule is to be intended in Caſes of an Aſſiſe, and ſo were all the Books cited in 8 1. 
for Proof of this Opinion. | 


In an Avowry, the Tenant cannot plead Ne ungue ſeiſe of ſuch Ser- 9. 34. b, 
vices generally, becauſe he leaves no Remedy for the Lord either by 
Vol. IV. E e Avowry, 
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Avowry, or by Writ of Cuſtoms or Services; and therefore if he is 
a Tenant in Fee Simple, he ought either to diſclaim or plead Hors de 
ſon Fee.” ; 


2 Med. 103, If in (a) Treſpaſs for taking of Goods the Defendant juſtifies by 


op — 3 Command of the Lord of the Manor, of whom the Plaintiff held by 
V. 0M7tÞ. 


(a) So in an Fealty and Rent, and that for Non-payment of the Rent he took them 
Avowry a Nomine diftrilionis ; the Plaintiff may reply, that the Locus in quo eſi 
Stranger extra, abſque hoc quod eft infra Feodum, Sc. adjudged upon a ſpecial De- 
my 2 murrer, it being ſhewn for Cauſe that the Plaintiff had not taken the 
genera 


Tenancy on himſelf. 
Hors ae ſon 
Fee, and {o may Tenant for Years. 2 Mod. 104. per Car. 


= 


we 


i — 


11, Eſtoppels in Pleadings. 


Co. Lit. 352 4. There are three ſeveral Kinds of Eſtoppels, by Matter of Record, 
by Matter in Writing, and by Matter in Pais. 1/t, By Matter of Re- 
cord, viz. by Letters Patent, Fine, Recovery, Pleading, taking of 
Continuance, Confeſſion, Imparlance, Warrant of Attorney, Admit- 
tance. 24ly, By Matter in Writing, as by Deed indented, by making 
an Acquittance by Indenture or Deed Poll, by Defeazance by Inden- 
ture or Deed Poll. 34/y, By Matter in Pais, as by Livery, by Entry, 
by Acceptance of Rent, by Partition, by Acceptance of an Eſtate. 
Co. Lit. 3522 Every Eſtoppel, becauſe it concludes a Man to alledge the Truth, 


Every E. muſt be certain to every Intent, and not to be taken by Argument or 


Roppel | 
os Inference. 


a preciſe i ffirmation of that which makes the Eſtoppel. Co. Lit. 305. — Eſtoppels are odious in 
Law; and although all Parties to an Indenture are bound by the Words thereof, becauſe they 
agree to it, yet that muſt be intended of material Words, and not of all minute and deſcriptive 
Words and Circumſtances. 6 Mod. 315. A Matter alledged that is not traverſable ſhall not 
eſtop. Co. Lit. 352. a. An Eſtoppel is not taken Notice of unleſs relied on in Pleading, 
1 Mod. 201.-—An Eftoppel cannot be pleaded without a Traverſe, 2 Mod. 37. 


9 H. 6. 60. By Matter of (Y) Record all Parties are eſtopped, ſo that a Man 
* 8 ſhall not be received to take an Averment (c) directly contrary to a 
Cc INYOyuEC ; | 
of Record, Record. | 
the Party is eſtopped to ſay that it is not his Deed, or that it was not acknowledged by him. 
1 Leon, 184. 3 Leon. 84. Comb. 248. & wide Tit. Bargain and Sale. (c) If one of my Name 
levies a Fine of my Land, I may confeſs and avoid the Fine by ſhewing the Special Matter 
which ſtands with the Fine. Cro. Elz. 531. vide Tit. Fines — Where one ſhall be eſtopped to 
ſay, that a Writ iſſued after the Tefte, Lutw. 334.— But whether it may not be ſo found by Ver- 
dict, vide i Lev. 173. 1 Sid. 271. 1 Keb. 930. 2 Keb. 32. Bayly v. Bunnins.—— Whether the De- 
fendant ſhall be eſtopped to fay, that the Plaintiff's Teſtator was dead when a Writ was ſued out 


in his Name. Lutw. 254—Where one ſhall be eſtopped by praying Oyer of a Record or 
Deed. Lutw. 1644. Salk. 7. 


Co. Lit. 3 52. b. When the Truth is apparent in the ſame Record, the adverſe Party 
ſhall not be eſtopped to rake Advantage thereof, for he cannot be 
eſtopped to alledge the Truth when it appears of Record. 

Stile 395. If A. B. is outlawed by the Name of A. B. Eſq; and comes in Gratis, 

Bayle v. Scar- and reverſes it for want of Proclamations, he ſhall not be eſtopped to 

I ſay afterwards that he was a Knight and no Eſquire. Fr | 

(4) Fareſ. 38. If one puts in Bail by a wrong Name, (4) he ſhall be concluded 

Salk. 3. 8. C. thereby, as was agreed per Cur. in the Caſe of (e) Smith v. Villars ; 

0): ae S908 and in a Civil Action he need not join in the Recognizance; and in 

pleaded as the Caſe of the Earl of Banbury, who was indicted by the Name of 

an Appear- George Knowles, Eſq; though by the Courſe of the Court he ought to 
auee. Salk. 8. have joined in the Recognizance; yet becauſe if he had entered into 
one by the Name of G. K. it would have been an Eſteppel upon him, 


he 
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he was indulged to bring others who gave Bail for him by the Name 
of C. K. Eſq; for their Act could not conclude him. 

Where one brought a Writ of Error upon Judgment in Dower a- 2 For. 170 
gainſt him, and aſſigned for Error that he was within Age, and ap- Sein. 10. 
peared. by Attorney, and Ifſue being joined upon the Nonage, and Keys. 456, 


Morgan v. 
Vaughan. 


ſtaid Judgment, becauſe in the Aſſignment of Error it was alledged 
that 7 Sept. 20 Car. 2. he was of the Age of fourteen & non amplins, 
and the Writ of Error was brought 4 July 26 Car. 2. and in Michaelmas 
Term following, and Error aſſigned by Attorney, when he could not be 
of the Age of twenty-one, according to his own Allegation ; but the 
Subſtance of the Iſſue being whether he was within Age, and the 72. 
no material Part of the Iſſue, it was held no Eſtoppel. 

Matters alledged by Way of Suppoſals in Counts ſhall not conclude Co, Lit. 35: 
or eſtop, otherwiſe it is after Judgment given; and though after Non- 
ſuit the Suppoſal in the Count ſhall not conclude, yet the Bar, Title, 
Replication, or other Pleading of either Party, which is preciſely al- 
ledged, ſhall conclude after Nonſuit. 8 

Regularly a Stranger ſhall not be bound by, nor take Advantage of “. Lit. 3 52. a. 
an Eſtoppel. | 

Privies in Blood, as Heirs, Privies in Eſtate, as the Feoffee, Leſſee, £2c. Co. Lit 3 52. a. 
Privies in Law, as Lords by Eicheat, Tenant by the Curteſy, Tenant 
in Dower, the Incumbent of a Benefice, and others that come under 
by Act in Law or in the Pot, ſhall be bound and take Advantage of 
Eſtoppels. | | 

Where the Record of the Eſtoppel runs to the Diſability or Legiti- Co. 4.3 52 4. 
mation of the Party, there all Strangers ſhall take Benefit of that Re- Kelu. 180. 
cord, as Outlawry, Excommengement, Profeſſion, Attainder of Pr.e- 
munire, Baſtardy, Mulierty, and ſhall conclude the Party, though 
they be Strangers to the Record. 

But of a Record concerning the Name of the Perſon, Quality or c Lr 3 52.4. 
Condition, no Stranger ſhall take Advantage, becauſe he ſhall not be Xe. 96, 
bound by it. | 150. 

If A. Leaſes by Indenture to B. to begin after the Expiration of a 2 Leon. 11. 
Leaſe to D. in Covenant brought by B. againſt A. he is eſtopped to bur vide 
ſay there is no ſuch D. and though the common Rule is, that a Re— 
cital is not an Eſtoppel, yet where the Recital is material, as here, it is „hich ſeem 
otherwiſe. | x contra. 

If by Indenture between A. and B. reciting that A. was ſeiſed in % 19. 
Fee of certain Lands, A. in Conſideration of a Marriage to be had be. Newtoz v. 
tween her Son and B. grants a Rent out of thoſe Lands to B. to be- Meek, 
gin after the Death of her Son, and covenants to pay it; in an Action 


Vanph. 82. 


againſt A. upon this Covenant ſhe cannot plead ſhe had Nothing in 
the Land at the Time of the Covenant, but that a Stranger was ſeiſed 


thereof, both becauſe ſhe is eſtopped by the Deed, and the Covenant 


extends to it as an Annuity. 


If A. being a Leſſee for Years makes an Under-Leaſe to B. by In- Hill. 7G. r. 
denture, and B. covenants with A. to perform all the Covenants in? B. KR At- 
the original Leaſe to be performed by A. his Executors, Ec. in an Cee, 
Action upon this Covenant B. will be e. to ſay there are no Co- & vive 
venants in the original Leaſe. 1 Show. 58. 

If the Condition of an Obligation be to perform all Covenants con-, Be. 457. 
tained in ſuch an Indenture, in Debt upon the Obligation, the Defen- 408, 872. 


dant (a) cannot ſay that there is no ſuch Indenture, becauſe he is 7s Caſe, 


eſtopped. | 13 _ 
Sand. 316. 1 Mod. 15. L. P. (a) But he may ſay there are no Covenants, 1 Mod. 15.— 


But then he will confeſs the Obligation to be ſingle, and the Plaintiff upon Demurrer ſhall have 
Judgment, 1 Lev. 3. adjudged, & vide 1 Lev. 45. Raym. 27. 
| If 


1 Vent. 84. 
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108 Pleas and Pleading. 


8 


1 Rol. Abr. If the Condition of an Obligation hath Reference to a Particular 
872-3. to be done, or in which a Generalty is to be done, the Obligor ſhall 
be eſtopped by it to ſay, tbat there is no ſuch particular Thing; as if 
the Condition of an Obligation be to releaſe all the Right that he hath 
for Life in Black Acre, he ſhall be eſtopped to ſay, that he hath not 
any Right for Life in Black Acre, becauſe this contains a Particular. 
(a)-For this But if the Condition of an Obligation contains (a) a Generalty, a 
Diverſity Man ſhall not be concluded to ſay, that there is no ſuch Thing; as in 
vide Cro E. Debt upon an Obligation, of which the Condition is to perform all A- 
- hg ',, greements now ſet down by F. S the Defendant may ſay, that no A- 


Poph. 114. greement was then ſet down by F. S. becauſe this comprehends a 
Mor 405. Generalty. 
1 Broewnl. 117. 


Yelv. 226. 2 Bulſ. 19. Latch 125. Cyo. Fac. 375. Dal. 28. 1 Show. 59. 


Dier 3. If the Condition of an Obligation be to pay (Y) all ſuch Sums of 
_— 9 he Money in which T. $. ſtands bound by his Deed Obligatory to T. H. 
br © of and for the Behoof of the Children of VV S. according to the Will 
be to pay all of, c. he ſhall be eſtopped to ſay, that J. S never ſtood bound by 


r * any Deed Ovligatory for the Uſe of the Children of V. S. 
nie C 


was bound to pay by his ſeveral Obligations, according to Aer 23. pl. 79. but in Dal. 28. it is 
a Q. being General. 


Moor 420. l. In Debt upon a Bond conditioned to pay (c) all Legacies that J. S. 
578. Para- had given by his Will, the Defendant ſhall be eſtopped to ſay, that 
SED * 5 S. made no Will; but he may ſay that 7. S. gave no Legacy by 
( Where bis Will. 


the Condition was to give J. S. all the Goods bequeathed to him by his Father, the Defendant 
ſhall be cftopped to ſay he had no Goods bequeathed, Godb, 177. 


Cro Eliz.362. In Debt upon an Obligation conditioned for Payment of 371. for 
_— _ Rent reſerved on a Demiſe of Copyhold Lands for 40 Years, accord- 
prot $6.2 ing to ſuch Articles indented, the Defendant ſhall be eſtopped to ſay 
S. C. Stroud he had Nothing in the Lands demiſed ; though objected, if he had 
v. Wills, N othing in the Land, then he ought not to be paid the Rent. 


Ny 79. In an Action upon a Bond conditioned to pay 104. weekly for keep- 
1 = ing a Baſtard, according to an Order made by the Juſtices, the Defen- 


Banded dant is eftopped to ſay, there is no ſuch Order. 


Cro. Elix. 356. In Debt upon a Bond conditioned that (4) whereas A. had com- 


Dier 196. S. C. menced ſeveral Suits in the K. B. againſt B. if B. ſhould appear, and 
in Margin, 


Willoughby v. make anſwer thereto, then, Oc. the Defendant cannot ſay that B. ap- 


2 peared, and was ready to anſwer; but there was no Action there de- 
(4) Where pending againſt him, for he is eſtopped ſo to ſay. 
It Was recti 


red that F. S. claimed to have a Leaſe, and the Condition was to ſave harmleſs from all Claims of 
F. S. the Defendant could not plead F. S. had no Leaſe. 3 Leon. 118. | 


Allen 52. In Debt upon a Bond, conditioned that whereas the Plaintiff had 
OTE carried 12000 Billets for the Defendant to D. if the Defendant ſhould 
minfer. e Pay the Plaintiff after the Rate of 175. per 1000, then, c. the De- 

fendant cannot plead that the Plaintiff did not carry 12000 Billets to D. 
for he is eſtopped to deny it. 


Cro. Fac. 64. If in an Action upon a Bond againſt one as Executor of Edmund 
_ 283. Shephard, upon Oyer prayed it appears that the Words are me Edvar- 
© Sueben dum S. teneri, Ec. and that he ſubſcribed it by the Name of Edm. &. 
(which was his true Name) and upon Non eft fadtum teſtatoris pleaded, 
it is found to be the Deed of the ſaid Edm. S. yet the Plaintiff ſhall 


not have Judgment, the 'Truth appearing on the Record ; for Edward 
I | and 


"FRAN 1 n # e on Fa 
Lo GS IE ES 1 by $i MEER ITS” 


— S627) 


* 
* 
74 
* 
*: 
þ 
> 
* 


— — 2 — cmemmccned doc acnenedfncc 


Pleas and Pleading. 109 
and Edmund are two diſtinct Names, and the (a) Subſcription by the (a) That if 
Name of Edm. being no Part of the Bond, is not material. a Man binds 


_ himſelf by a 
wrong Name, he ſhall be eſtopped to avoid it. Vide Dier 279. 1 Leon. 322. Moor 89 . Cre. Face 
261, 558. Late. 894, & Tit. Miſnomer, Fry 


If A. gives a Bond by the Name of B. and is ſued by the Name of R. Salk. 7. 


and pleads the Miſnomer, the Plaintiff may reply that he made the £incbv. Hook. 


Bond by the Name of B. and eſtop him by demanding Judgment if 
againſt his own Deed he ſhall be admitted to ſay his Name is A 
If Al enters into a Bond to B. conditioned that A. ſhall uſe and Mich.39El;z, 


maintain C. his Wife; in an Action upon this Bond A. ſhall not be Prat v. Pban- 


eſtopped to ſay that C. was married to D. (who is yet living) before 
ſhe married A. and ſo 4. cannot uſe and maintain her as his Wife, 
for he confeſſes and avoids, becauſe ſhe might notwithſtanding be called 

in common Speech or named his Wife in Writing. 

If in an Action for 51. by the Leſſor upon a Covenant to pay ſo much Mi. 11 
for every Acre of Meadow ploughed, he Jays the Ploughing of an Acre 9% 1: in 
of Lands called Lane's Meadows (there being other Meadows leaſed) the > wp. 
Defendant may plead that the Lands in the Indenture leaſed, there 2280S 
called Lane's Meadows, are not Meadow, but Time out of Mind Ara- 
ble; for though all Parties to an Indenture are bound by the Words 
thereof, yet it muſt be intended of material Words, and not ſuch as 
are deſcriptive only; and if the Cloſes had been leaſed as containing 


Soo Acres, yet the Defendant would not have been eſtopped to ſay 


there were not ſo many. | | 
If one gives an Acquittance under his (Y) Hand and Seal for Rent 1 Lev. 43. 
due at a Day, he ſhall be eſtopped thereby to demand Rent due at a 2 44. 


ym. 21. 
Day before. 5. C. Palmer 


v. Stannage, and 3 Co. 65. Dier 271m. 1 And. 14. Bendl. 186. Moor 87. L. P. (6) If not 
under his Hand and Seal it is no Eſtoppel, but Evidence only. Comb. 59. 


But yet if one avows for Rent due at a Day, he ſhall not be eſtop- 7,,. 43. 


ped to (c) avow for Rent due at a Day after. | (e) May have 
15 | Covenant after. Comb. 59, 60. 


If upon a Writ of Error it be aſſigned for Error, that the Plaintiff Comb: 446. 
died before the Trial, and Ifſue thereupon taken, the Plaintiff in Er- 7 —_— 
ror, by his Pleading to the Action, is eſtopped to give in Evidence G14 Hay, 
that the Plaintiff died before the Action brought ; but the Defendant 
in Error pleading quod adhuc in plena vita exiſtit, & hoc, &c. lets the 


Plaintiff looſe from the Eſtoppel. 


12. Pleading with a Profert, and demanding Oper: And 


herein, 
1. In what Caſes thete muſt be a Profert 02 (4) Monſtrans (% Is the 
de fait r 
Court. 


Where the Plaintiff declares upon a Deed, or the Defendant pleads 2 Lil. Reg. 
a Deed, it muſt regularly be with a Profert in Curia, to the End the NT 1 
adverſe Party may at his own Charges have a Copy of it, without 7g 
which he is not bound to anſwer ; and the (e) Reaſon why Deeds muſt (e) 5 Co. 36. 
be ſhewn or produced to the Court is, becauſe it is the proper Office 10 Co. 93. 


of the Court to judge of the Sufficiency of them, to ſee that they are Be 233 


duly executed, and without Razure or Interlineation, and whether they 4 82 ff 458. 
are abſolute, conditional or revokable. 6 Med. 244. 
Vol. IV. Ff A Deed 
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6 Cs. 38. Bel: A Deed therefore that is (a) requiſite ex inſtitutione legis muſt be 
latey's CME: ſhewn in Court, though it concerris a Thing collateral, and conveys or 
. e transfers nothing; as in Caſe of Attornment by a Corporation, which 
(40 But tho' muſt be by Deed, there the Deed muſt be ſhewn; ſecus where it is 
a Thing will ex proviſione hominis ; as where the Condition of a Leaſe is, that the 


ſs without Leſſee ſhall not aſſign but by Deed, and not by Parol, there he may 


RET if lead the Aſſignment, without ſhewing the Deed; an Aſſignment by 
| pleads a arol being ſufficient, had it not been provided againſt by Covenant. 
Deed, and 


wakes a Title thereby, he muſt come with « Proſert. 2 Mod. 64. 


Stile 459. er In (3) all Caſes, where a Thing cannot be demanded but by Deed, 


Glin C. J. the Decd muſt be produced. 


b) But in a 
2 for a Prohibition grounded on Letters Patent, the Suggeſtion need not be with a Profert. 


2 Show. 303. | 


6 Cs. 38. - But of Things executed, or Eſtates determined, a Deed need not 


Cro. Fac. los. be ſhewn; as a Licence which is executed, though of its own Nature 


3 
3 Leo. 205. jt cannot be without Deed. 


* 1 = Ry being executed and returned to the Sheriff, is determined; but it is 
8. C. P**" {aid to be otherwiſe in a Juſtification for a Rent-charge or ſuch 


1 Rol.Rep.221, So the Grantee of the next Avoidance to a Church, having pre- 
per Coke & ſented, need not ſhew the Deed of Grant to him, being a Matter ex- 


Dodderidge, 
&> we Di. Ee 
29. pl. 194. Like Point. 


3 Lev. 203. 80 where in Replevin the Defendant juſtified by a Condemnation 
Ailsbury v. before the Juſtices of Peace upon the Starute of Exciſe, for the Non- 
: entry of Strong Waters, and a Warrant made thereupon to levy 20 5s. 
ſet for a Fine; and Exception was taken thereto, becauſe there was no 
Profert hic is Curia of the Warrant. But per Ctr, the Statute does 
not require that the Warrant be under Hand and Seal, but only in 
Writing, and no Writing is to be pleaded, unleſs it be a Deed; and 
held further, that this being executed need not be ſhewn. 

Co. Lit. 225. Alſo a Perfon, who comes in by Act or Operation of Law, need 
Fenk. 305- not produce the Deed, or plead with a Profert in Curia; as Tenant in 
up Hap 209. Dower; fo of Tenant by Statute-Staple or Merchant, who may take 

3 *%13* Advantage of a Rent-charge without ſhewing the Deed. 
Co. Lit. 225.6. So if a Guardian in Chivalry in Right of the Heir had entered for 
| a Condition broken, he might have pleaded the Eſtate to have been 
on Condition, without ſhewing any Deed ; becauſe his Intereſt was 

created by Law. | 3 FE 1 5 
Co.Lit. 226.49, But the Lord by Eſcheat, though his Eſtate be created by Law, 
ſhall not plead a Condition to defeat a Freehold, without ſhewing it; 
| becauſe the Deed belongs to him. | 

Co. Lit. 226.4, So Tenant by the Curteſy ſhall not plead a Condition made by 
| his Wife, and a Re-entry for a Condition broken, without ſhewing 


() 10 C. 94. the Deed; for though his Eſtate be created by Law, yet the Law pre- 


S.P.and may ſumes that he (Cc) had the Poſſeſſion of the Deeds and Evidences be- 
c_ ie for 1onging to his Wife. 
is Life. | 

Co. Car. 209, In Debt upon an Obligation aſſigned by the Commiſſioners of Bank- 

Gray v. Fil. rupts, without ſhewing the Obligation; upon which there was a De- 

der, murrer ; but becauſe the Party came in by Ac in Law, and has no 
Means to obtain the Obligation, it was adjudged to be good enough, 
without ſhewing of it in Court. | 3 


1 | Where 


Pleas and Pleading, 111 
Where a Man is a (a) Stranger to the Deed, and doth not claim any (a) 10 c. 94 
Thing compriſed in the Grant, nor any Thing out of it, nor doth 1 down as 
claim any Thing in Right of the Grantee, as Bailiff or Servant, there One need 


he ſhall plead the Patent or Deed, without thewing of it. not produce 


a Decd in 
pleading, which is made to a third Perſon, and which he has no Means to come by. 2 418. 
3 Lev. 83. Moor 8 70. Plow. 149. | Show 
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a 


— 


Grantee of the next Preſentation was outlawed, and the Church Hb. 301 
became vacant; the Lord of the Manor, who was intitled to the Goods — v. 
and Chattels of Perſons outlawed, brought a Qnare impedit; and it OY 
was reſoved, that the Plaintiff being in le poſt, and not (b) privy to the (4) He why 


Grant in any wiſe, need not ſhew the Deed of Grant to the Perſon 1s pity, ny 
outlawed, Leſſee for 

Yeats, Feof 

fee, Sc. cannot plead a Deed without ſhewing it. Bro. Monſtrans, pl. 61. Co. Lit. 265, 313. 


Where a Perſon pleads, that he claims by Virtue of a Feoffment to Cre. Car. 447 
Uſes, or that F. & being ſeiſed in Fee, covenanted with A. and B. to ary v. 

ſtand ſeiſed to the Uſe of ſuch and ſuch Perſons, and that the Lands e. 
came and belong to him by Virtue of ſuch Covenant, he need not pro- vide Pier 27. 
duce the Deed ; for the Deed doth. not belong to him, though he Cre. Fac. 217. 
claims thereby, but to the Covenantees; alſo he is in by Force of the ＋ 377. 

Statute of Uſes, by Operation of Law; as Tenant in Dower, Tenant a, | 8 
by Statute-Staple are. P * 8. P. 


| | | etermined 
for the following Reaſons. 1ſt, Becauſe the Deed doth not belong to him who is only Ceſtui que 


Truft. 2dly, Becauſe he hath no Remedy in Law to get Poſſeſſion of the Deed. 34%. He is in 
merely by Operation of Law, and not in the Per, 


In Debt againſt an Executrix for 107. the Plaintiff declared upon an 1 Lut. 481. 
Obligation, conditioned to pay 51. to A. to the Uſe of M. his Daugh- rene * 
ter, at a Time limited in a certain Indenture; the Defendant pleads, — 
that the Indenture was made between her 'Teſtator and one 7. &. by 
which the Plaintiff infeoffed F.S. to the Uſe of the Teſtator, and his 
Heirs, and that the Teſtator covenanted to pay 51. to the Plaintiff 
within two Months after the Death of J. R. which /. R. is yet alive; 
the Plaintiff demurred; becauſe the Defendant did not produce the 
Indenture: But the Court held, that the Plea was good without it, 
becauſe the Defendant was a Stranger to the Deed; and it does not 
belong to her, but belongs to the Feoffees, and ſhe has no Means to en- 
force them to produce it, and the Court will not impoſe an Impoſſibi- 
lity, eſpecially ſhe being an Executrix. 

Where a Man juſtifies under a Deed only as Servant, and claims no Cre. Fac. 292. 
Title himſelf, nor hath any Intereſt therein, but the Title and Intereſt 2 Lil. Reg. 
is his Maſter's; yet he ought to ſhew the Deed, for it is the Subſtance *©* 
of the Title, and without ſhewing of it he cannot juſtify. 

So where the Defendant juſtified as Servant to the Queen's Patentee Cro. Fac. 317. 
for Years, and by his Command, but did not bring into Court the & vide Stile 
Patent; and the Plea was held naught; for that he deriving his Title“! 
from the Patentee, not by Act in Law, but by his Command, he ought 
to ſhew the Patent, as well as he who claims under the Patent by A.- 
ſignment; but he who claims Intereſt under an Act in Law (becauſe he 
had no Means to compel the Patentee to ſhew it) may juſtify without 
ſhewing of it. | 

So where a Servant juſtifies for Tithes by Leaſe, yet coming in by ce Fac. 366. 
Title and Privity, he ought to ſhew it, as well as his Maſter ; and he 2 Lil. Reg. 
cannot plead the Entry into another's Soil without making a good 202. 
Title thereto, which ought to be by ſhewing of the Leaſe. 


In 
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112 Pleas and Pleading. 
0. Lit 226. In an Aſſiſe the Tenant pleads a Feoffment of the Anceſtor of the 
| Plaintiff unto him, Cc, and the Plaintiff ſaith, the Feoffment was on 

Condition, Sc. and that the Condition was broken, and pleads a Re- 
(% If the entry, and that the Tenant entered and (a) took away the Cheſt, in 


Party who Which the Deed was, and yet detaineth the ſame ; he ſhall not in this 


would plead Caſe be enforced to ſhew the Deed. 


the Deed , X 
has it not, he ought to move the Court, and the Court will order him the Deed, or a Copy of 


it. 1 Sid. 30. | 


—— 


1 Sand 8, 9. In Debt upon a Bond, conditioned for the Performance of the Cove- 
evons. v. nants in an Indenture, the (5) Defendant ought to ſhew the Indenture; 
Jarriige. and the Entry always ſuppoſes it to be brought into Court by him, 

W though the Court will ſometimes (c) compel the Plaintiff to give a 

Performance Copy thereof to the Defendant, if he ſwears he never had a Part there- 

without of, or hath loſt it; but this is done ex gratia Curiæ, and not ex debito 

ſhewingofit. ;,2;7i2; but in ſuch Action, after Oyer of the Bond and Condition, 

18 it was entered upon the Roll, that the Defendant prays Oyer of the 

1 Ad. 266 Indenture, & ei legitur, This Indenture, Oc. and the Defendant plead- 

() That if it ed, Sc. It was adjudged upon a general Demurrer, that this Manner 

be loſt, oy of Pleading was good in Subſtance, though not formal; for it ſhall be 

Co * intended the true Indenture, and that it was in Court, though by the 

pel the 3 , 
Party to Record it did not appear to be ſo. But per Curiam, If it had been on 


ſhew his a ſpecial Demurrer, it had been naught. 

Counterpart, | | 
and = to plead thereto, otherwiſe they will grant an Imparlance. Cro. Fac. 426. 1 Sid. 386. 
2 Keb. 430. | 


6 Med. 23. When one is bound by Bond to perform Covenants in an Indenture, 


er Curiam. in an Action upon the Bond the Defendant, in order to diſcharge 


himſelf, ought to ſhew the ſaid Deed to the Court, that they might 
ſee what the Covanants were; for he cannot ſhew that he has. per- 
formed all, without ſhewing what he was to perform; and therefore he 
ought to recite the Indenture, whereof he is ſuppoſed to have a Couns 
terpart, in his Plea; but if he never had a Counterpart, or had loſt it, 
upon Oath thereof the Court will compel the Plaintiff to give him a 
Counterpart, in order to ſet it out for his Defence. 

1 Salk. 215, But where an Action was brought upon a ſpecial Agreement con- 

Hill v. Aland. tained in a Note, and a Rule was made to ſhew Cauſe why the Plain- 
tiff ſhould not give the Defendant a Copy ; but upon Cauſe ſhewn the 
Rule was diſcharged ; becauſe the Contract, upon which the Action was 
founded, was a parol Contract, of which the Note was only Evidence, 
and, therefore the Defendant ought not to have a Copy. 

2 Bulft. 228, Where a Deed is only Inducement to the Action, it need not be 

Seile 193,, pleaded with a Profert. 


Ov. Eliz. 217. 1 Fon. 377. Cro. Fac. 43, 70. Cro. Car. 442. 1 Rol. Rep. 13, 328. 


Palm. 383, As where a Leſſee for Years claimed a Way to his Houſe by a Que 
Cro. Fac. 673. Eſtate, without ſhewing the Deed; and this was held ſufficient by three 
Slackman v. Tuſtices againſt one, becauſe the Leſſee has not the Deed; and it is but 
* 4 4 4. Aa Conveyance to the Action, which is grounded on the Diſturbance 
12 done to him in his Poſſeſſion; but if he had claimed a Rent or Com- 
and for mon in Groſs, which could not paſs without Deed, it had been other- 
which vide wiſe; for there he could not ſhew Cue Eſtate, without ſhewing the 


8 Deed, how he came by the Eſtate. 


Cro. Fac. 21. 2 Mad. 277. 
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It was formerly, and before the Statute 16 17 Car. 2. held, that Vide Oro: Fac. 
the not pleading a Deed with a Profert was Matter of Subſtance, and 


* 


0 32. 
that ſuch Omiſſion made the Judgment () erroneous. 2 Ex. 217. 
701. 
Moor 88 5. Cro. Car. 190. (a) Where the Want of a Profert was made good or diſpenſed 


with by the Plea of the adverſe Party. Hutt. 54. 


But now by the 8th Chapter of the ſaid Statute it is enacted, © That 
c after Verdict Judgment ſhall not be ſtaid or reverſed for Default of 
c alledging the bringing into Court any Bond, Bill or other Deed 
mentioned in the Pleadings, or of n Letters Teſtamentary or of 
< Adminiſtration." Since this Statute, it hath been (b) held only Mat- (b)For which 
vide 1 Sid. 
249. Salk, 497. Lutw. 1353. 6 Mod. 139. 
And by the 4 E 5 Anne, cap. 16. No Advantage or Exceptions 
© ſhall be taken for want of a Profert in Cur*, &c. but the Court thall 
give Judgment according to the very Right of the Cauſe, without 
< regarding any ſuch Omiſſion and Defect, except the ſame be ſpecially 
© and particularly ſer down and ſhewn for Cauſe of Demutrer. 
In a Sci. Fa. by an Executor, the Clauſe of Profert hic in Curia Li- Carth. 69. 


teras Teſtamentarias may be inſerted in the Middle as well as in the Boſworth v. 
Concluſion of the Writ. Riagley. 


2. Of demanding Oper. 


() Oyer of a Deed or Record is always to be had by him who 


is to be charged by it, and not by him who pleads it; and he who py. Oyer de 
pleads or declares upon it muſt (4) ſhew it. faits, 15. 


CR | (c) To de- 
mand Oyer of an Obligation is not only for the Defendant's Attorney to deſire the Plaintiff's 


Attorney to read the Obligation to him, as the Word ſeems to import, or to have a Sight of it, 
but that he may have a Copy of it, that his Client may conſider by it what to plead to the Ac- 
tion. 2 Lil. Reg. 226. (4) But the Defendant may, if he pleaſes, plead without demand- 
ing Oyer of it; and if he doth once plead, he cannot after waive his Plea and demand Oyer. 


2 Lil. Reg. 226. Wbere there ought to be Oyer, the Party, if he demanded it, is not bound to 
plead without it. 6 Med, 28. 


If a Man (e) enters into an Obligation by a wrong Name, no Advan- 6 Nd. 303, 
tage can be taken thereof, without demanding Oyer of the Deed. (e) If the 


: | Defendant 
would take Advantage of a wrong Original, he muſt demand Oyer of it. 4 Mod. 246. 


Articles of Agreement indented were pleaded, and Replication was, 1 Kb. 513. 
that in the ſaid Articles it is further covenanted, without demanding ——For ac- 


Oyer of the Deed; and the Court held it ill Pleading, and gave Judg- cording to 


Hutt. 33, 
ment 77/7. | | they cannot 
plead and ſhew the Counterpart. 


In Treſpaſs the Defendant juſtifies for Common, and ſets forth Let- Paſch. 26 
ters Patent of the King hic in Curia prolat*; which Plea the Plaintiff ＋ * 
accepts, without demanding Oyer of the Letters Patent, but after he . T 
demanded Oyer of them; but denied per Curiam; and the Prothono- derten. 
taries ſaid, that he is not obliged to ſhew them, if not required at the 
Acceptance of the Plea. | 

Oyer of the Deed cannot be demanded but during the Time it is in 5 Co. 76- 
Court, and that is all the Term wherein it is produced, and then it C. 1644- 
may be entered in bæs verba; and there may be a Demurrer or Iſſue “l Reg 


. - 3467. 
upon it; but it cannot be done of another Term, becauſe the Deed is : 
then out of the Court. 


vol. IV. 8 g If 


— — — 


© 
—— — — 


BD + 4 —U— .¾. — 


— ————_ MH— —— 


114 


ys 


k — 
Pleas and Pleading. 

If the Defendant pleads: a former Acdion depending in the ſame 
e Court in Abatement, and the Plaintiff craves Oyer of the Record, if 


Long, and it is not given in convenient Time, viz. the next Day, the Plaintiff 


Carth. 517. may ſign Judgment. | 
S. C. where | 
this is ſaid to be the quickeſt Method of proceeding. 


1 N If in Debt on a Bond for Performance of an Award the Defendant 
oretlana v. 


A 4 pleads no Award, and the Plaintiff ſets forth an Award, with a Profert 


judged, e Pic in Curia, and the Defendant craves Oyer, and then demurs for 


vide Stile 459. Variance between the Award ſet out in the Replication and the 
Oyer, and the Variance appears material, the Defendant muſt have 
Judgment; otherwiſe if the Variance had been as to thoſe Parts 
in which the Award was void ; and though in Debt on an Award 
the Plaintiff need not ſet forth more than makes for him, yet it is 
otherwiſe in Debt on a Bond ; for there the Plaintiff muſt reply the 


whole Award; and if ſuch Replication be without a Profert, the De- 


fendant may reply N tiel agard. 
Lit. Reg. 261. After Imparlance Oyer cannot be demanded, becauſe the Impar- 
6 Med. 2), lance is to another Term; but if it be by Bill in B. R. it may, tho? 


233. not in the Common Pleas. 
2 Show. 310. 


& vide under the Diviſion Title Imparlance. 


1 Sid. 308, When Oyer of a Deed is prayed, it is intended that the Deed is in 
Court, and the ei legitur, or Reading of it, is the Act of the Court. 

;3 Salk. 119, When a Deed is pleaded with a Profert hic in Curia, the very Deed 
it ſelf is by Intendment of Law immediately in the Poſſeſſion of the 
Court; and therefore when Oyer is craved, it is of the Court, and 

(a) When not of the Party; and (a) after Oyer is craved the Deed becomes 

upon Oyer Parcel of the Record, and the Court muſt judge upon the whole ; 


of the Deed and the Demand of Oyer is a Kind of Plea, and may be counter- 


it is entred 
the whole i pleaded. | 


Caſe appears to the Court as fully as if the Deed had been in the Plea. Hob. 217. Show, Parl. 
Caſes 221. 


Carth. 513. If the Defendant prays Oyer of the Bond and Condition, and it is 


entered in hec verba, the Condition becomes Parcel of the Plaintiff's 
Declaration, and is not Part of the Defendant's Plea. 
Trin. 27 Car. Debt for the Duty of Scavage, and declares upon a Patent of Ed. 4. 
in B. R. Defendant imparls, and after demands Oyer of the Letters Patent; 
ee of upon which the Plaintiff demurs. Per Cur: The Demurrer is ill; for 
Tort v2 the Defendant having demanded Oyer, Sc. he ought either to have it, 
Gore. or to be ouſted of it by Rule of Court; but there cannot be a. De- 
2 Leu. 142. murrer upon the Demand; he ought to have counterpleaded the De- 
> 2 49 mand of the Oyer, and the Judgment of the Court would have been, 
8 that he ſhould anſwer ſine auditu, E9c. and it was reſembled to an Aid 
pricr, in which the Plaintiff cannot demur, but muſt counterplead. 


13. Pleading a Recovery in a fozmer Adlon. 


6 Co. 7. It is a Maxim in Law, Quod nemo bis vexari debet ſi conſtat Curie 
Hob. 4, 3. quod fit pro una & eadem cauſa ; ſo that regularly a Bar in a real or per- 
Fe. 170. fonal Action by Judgment, Confeſſion, Verdict or Demurrer, is a per- 
petual Bar, and may be pleaded to any new Action of the ſame or 

like Nature. | 
6 Co. J. % But herein there is a Diverſity between real and perſonal Actions; 
eden for though in the latter, as Debt, Account, Ec. the Bar is perpetual ; 
— 3 yer 
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yet in real Actions there is this Diſtinction, that a Bar in one real 
Action is not a Bar to an Action of a higher Nature; and therefore 
if a Man is barred in an Aſſiſe of Novel Diſſeiſin he may have a Mon- 
ſtraus de droit, Aſſiſe de Mortanceſtor, Ayel, Befail, Entry ſur Diſſeiſin 
a ſon Anceſtor ; and this is ſaid to be in Favour of Inheritances. 

So if a Man is barred in a Formedon in Deſcender, he may bring a 5 Co 33. 4. 
Formedon in Remainder or Reverter. | | 2 Mod. 43. 

If a Man is barred in an Action of Treſpaſs for taking of Goods, Bro. Eftop;et, 
this cannot be pleaded in an Appeal of Robbery, being of a higher 217. 
Nature. 474 * | | 4 Co. 43. 

IF A. rob B. of 30007. of Money in Bags, for which he is afterwards Ney 82. 
indicted and convicted, and afterwards A. brings Treſpaſs againſt B. Lane 144. 
for taking of the ſaid Monies, who pleads this Matter in Bar, but 5 888 wy 
does not ſhew that the Plaintiff had given Evidence for the Conviction ; 155 
for which Reaſon the Bar was held inſufficient; for otherwiſe he ſhall 
not have Reſtitution, and the Allegation of Procurement is not ſuffi- 
cient ; & ea de cauſa Judgment was given for the Plaintiff, and not 
for the Matter in Law, for that was againſt him. 

If a Man grants a Rent to another, payable at a certain Day, and 1 Ret. Al. 
covenants to pay the Rent accordingly, if the Grantee afterwards re- 353. Strong 
covers in an Action of Covenant for the Non-payment of the Rent,“ V+ 
(a) this will be a Bar for any Action after for the Rent; (b) for in (a) So a Re- 


the Action of (c) Covenant he ſhall recover all the Rent in Damages. _ or 
ar in an 
Aſumpſit will be a good Bar in Debt for the ſame Thing. 4 Co. 94. Tele. 84. Cro. Fac. 110. Cro. 
Eliz. 240. (% Bur in Aſſumpſit the Defendant cannot plead an Account brought for the 
ſame Money to which he had rendered his Law; becauſe Damages are recovered in Aſſumpſit, but 
not in an Account. Moor 458, But guare; & vide Cro Fac. 110. (c) So where an Actio 
is brought upon a ſpecial Aſumfſit to pay Rent. Cro. Car. 415. Cro. Eliz. 57. | | 


If A. and the other Executors of B. bring Debt upon a Bond, 5 Co. 32, 33. 
and the Defendant pleads, that before the Purchaſe of this Writ the Rebinſon's 
Yaid A. as Adminiſtrator to B. brought Debt upon the ſame Bond 8 
againſt the Defendant, who then pleaded, that B. made Executors, 8. C. by 2 


who adminiſtred, Ec. and the Plaintiff then replied, that Adminiſtra- Report of 


tion was committed to him pendente lite between the Executors ; Which it ap- 


upon which the Defendant then demurred ; and it was adjudged for þ*1-", Oo 


him ; and ſo now pleads this Matter by way of Eſtoppel, and de- know that be 
mands Judgment if, as Executor, he ſhall have an Action upon the ſame was Execyu- 
| Bond againſt the ſame Defendant ; this is no good Plea; for by the tor; and 


firſt Judgment the Plaintiff was only barred as to the Action of the ory * 


Writ, viz. to have one as Adminiſtrator; but this Miſtake of his Ac- Rule in per- 
tion is no Bar nor Eſtoppel to bring his true Action. ſonal Ac- 
5 tions, once 

barred and always barred, muſt be intended where it is a Bar to the Right, not where the Action 
is only miſconceived. — And ſo is 6 Co. 8. where the S. C. is cited, and 2 Mod. 319.-——$0 where 
Judgment is given upon the Manner, not the Matter of the Plea. 2 Lev. 210. — If a Man brings 
Treſpaſs for taking his Horſe, and is barred in that Action, yet if he can get the Horſe into his 
Poſſeſſion, the Defendant is xithout Remedy; for notwichſtanding the Recovery the Property is 
Rill in che Plaintiff. 2 Mod. 319. per Cur. 


If in Trover for Plate the Defendant pleads, that the Plaintiff had o/ Fac. 73. 


before brought his Action for the ſame Plate againſt J. F. and had Brown v. 
Judgment to recover 20/. Damages, and (4) had J. S. in Execution Horten. 


for the ſame, and avers it to be the ſame Converſion, Oc. this is a /. 67. 
| | , Moor 762. 
good Plea ; for by the Judgment the Damages which were before uncer- 5. C. 
tain are reduced to a Certainty, and therefore he ſhall not demand the (4) So tho' 
" IP Uncer- he had him 
; not in Exe- 
eution; for by the Judgment tranſit in rem judicatam. Yelv. 63. — And where and how the De- 
fendant may enforce the Plaintiff to enter up his Judgment, to the End he may plead it to ano- 
ther Action, vide Latch 216. 
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116 Pleas and Pleading. 


Uncertainty again ; and by the Judgment the Property of 'the Goods 
1s altered. 


Ero. Fac. 73, But a Judgment in Debt againſt one Obligor, upon a joint and ſe- 
—— veral Obligation, and the Body taken in Execution, is no Plea to an 


* Action brought againſt the other Obligor. 


60 44. Hig- If a Man hath Judgment in B. upon an Obligation, he ſhall not af- 
gin's Caſe. terwards bring an Action of Debt upon the fame Obligation, ſo long 
as the ſaid Judgment remains in Force; for by this Judgment the 

| Specialty is turned into a Matter of Record. 
6 Co. 45-4, Otherwiſe if in the County Court by Fufticies, for that Court not 


Where a being of Record, he may, upon the ſame Obligation, have Debt in a 
Judgment in Court of Record. 


a foreign 


Attachment ſhall be pleaded in Bar to other Actions, vide 1 Rol. Abr. 555. and Tit. Cuſtom of London. 


** 8 „ 
* - 


Cre. Fac. 284. If in Debt on a Bond the Defendant pleads, that the Plaintiff 
NN brought another Action in London upon the ſame Bond, to which the 
Hal. Defendant there pleaded Non eſt fadtum, and it was found for him; 
upon which it was entered, that the Defendant ſhould recover Damages 
againſt the Plaintiff, Et quod eat inde fine die, this is no Plea, becauſe 
the Judgment was not Quod querens Nil capiat per breve, and ſo no 

Judgment was given as to bar the Plaintiff in another Suit. 
1 Lev. 261. If in Debt againſt Executors they plead a Judgment obtained againſt 
Parker v. A. one of them as Adminiſtrator, this is a good Bar; for though he might 
TW have pleaded in Abatement to the firſt Action, yet he was not obliged 
8 to do, and this Recovery againſt him was upon the Right of the 

1 

1 Med. 20, If in Action upon the Caſe the Declaration is inſufficient, and the 
Lepping v. Defendant pleads an ill Plea, but Judgment is given againſt the Plain- 
Kedgwin. tiff upon the Inſufficiency of his Declaration, but by Miſtake entered 
Quia placit* prædict', Ec. bonum & ſufficiens in lege exiſtit, Ec. ideo conſi- 
(a) Where deratum, Oc. quod querens Nil Capiat per billam, (a) whereas it ought to 
Judgment is have been entered Quod deſendens eat inde ſine die, and the Plaintiff 
knee Tenant brings a new Action, and declares aright, and the Defendant pleads 
or Defen- the former Judgment, reciting the Record verbatim, this is no good 
dant upon a Plea; for without Queſtion, the Plaintiff having only committed a 


bed 2 Miſtake in his Declaration, he may ſet it right in a ſecond Action. 


Writ, Sc. the Judgment is all one, viz. quod eat inde ſine die, and ſhall have Reference to the 
Nature or Matter of the Plea, and ſo be taken to go in Bar, or to the Writ, Co. Lit. 363. 8 Co. 68. 


1 Mod. 207. But if a Declaration be faulty, but the Defendant takes no Advan- 
” " rage thereof, but pleads a Plea in Bar, upon which the Plaintiff takes 
5. Þ Iffue, and the Right of the Matter is found for the Defendant, the 
Plaintiff ſhall have no other Action, for he is eſtopped by the Ver- 
dict; ſo if a Declaration be faulty, and the Plaintiff demurs to the 
Plea in Bar, by which he confeſſes the Fact, if well pleaded, he is 
eſtopped thereby, and ſhall have no other Action; but if the Plea is 


V good, it can be no Eſtoppel, but the Plaintiff may have another 
Action. 


Oro. Car. 35. If in Trover for certain Sheep the Plaintiff declares, that the 25th 


Laicon v. 


e Day of March in the Year, Sc. he was poſſeſſed thereof, and loſt 
Hutton 81. them, and that the ſame the laſt Day of April in the ſame Year came 
5. C. ad- to the Hands of the Defendant, who the ſame Day converted, Ec. 


judged \. and the Defendant pleads, that the Plaintiff had before brought Treſ- 
—_y 5 aſs againſt the Defendant, and F. S. quare ceperunt & abduxerunt the 

- aid Sheep, and thereupon counted of a Taking the 14th of April in 
the ſame Year, to which the Defendants then pleaded a judgment 


againſt 7. N. who was poſſeſſed of the ſaid Sheep, and that by Tous 
3 a | 


Gerfon. 


. $, 
Af; 
1s 
«7% 
* 

N 8 
* 
E P 
= 
4. 

* 

* 

* 

* 

? 

* 

* 

. 

5 

5 

2 LY 
* 
4 

4 

. 8 

” 
1 
4 


- 2 1 . 8 * ; | 2 83 ++ * . 
n 9 . e q 1 1 
„„ Eo, oa > We eee 


r 


; 
— — — — — 


Pleas and Pleading. 


"hs 8 . 


of a Fi. Fa. thereupon the ſaid Sheep were ſold to the Defendant, Ec. 
whereupon Iſſue being joined it was found for the Plaintiff, and 2 d. Da- 
mages given, upon which the Plaintiff had Judgment for the faid 
2d. Damages and 61. Coſts, and avers the Taking and Driving, for 
which the ſaid Recovery in Treſpaſs was had, and the Converſion in 
this Action to be all one, Ec. and to this Plea the Plaintiff replies and 
confeſſes the ſaid Action, and Recovery of the 24. Damages, c. but 
ſays the ſaid 2 d. Damage was not given for the Value or Converſion 
of the ſaid Sheep; abſque hoc, that the ſaid Taking and Driving, where- 
upon the ſaid Judgment was had, is the ſame Treſpaſs guoad the 
Converſion of the ſaid Sheep of which the Plaintiff now declares 
this is a good Replication, and the Plaintiff ſhall recover; for the Da- 
mage being ſo ſmall, cannot be preſumed to be given for the Value of 
the ſaid Sheep; for if ſo the Plaintiff muſt for 24. only loſe his Pro- 
perty in the ſaid Sheep; therefore it ſhall be preſumed, and may be 
averred, that this Damage was given for the Chaſing and Driving, and 
that the Plaintiff had the Sheep again, and after loſt them, c. and 
the rather becauſe in Time the Converſion is ſuppoſed ſo long after 
the Chaſing and Driving. 


If in an Action upon the Caſe the Plaintiff declares againſt the De- Si 3.4. 20t. 


117 


fendant, that he falſely and maliciouſly did procure a Commiſſion of Wat v. 
Brankrupts to iſſue out againſt the Plaintiff, E9c. by Virtue whereof the Norbury. 


Defendant broke his Shop, and took away his Goods and Shop-Books, 
whereby he was diſcredited and loſt his Trade, to his Damage, Oc. 
and the Defendant pleads, that the Plaintiff had brought an Action of 
Treſpaſs for the Breaking his Shop, taking his Goods, Cc. and upon 
that Action had recovered Damages, c. this is no good Plea, for this 
Action is not brought for the ſame Thing as the former was, in which 
no Damage could be recovered for the Scandal, upon which this Action 
is grounded, 


If in Trover for certain Goods the Defendant pleads, that the Plain- raym 47. 
tiff had brought Treſpaſs vi & armis for the ſame Goods, and upon 3 Med. 1, 2: 
Not guilty pleaded a Verdict and Judgment was thereupon given for 2 Ad. 318. 


the Defendant, Sc. this is no good Plea, becauſe this Action will in 
many Caſes lie where Treſpaſs will not; and ſo it may be very well 
preſumed, that the Plaintiff at firſt only miſtook his Action, and 
brought Treſpaſs where his Evidence would ſerve in Trover only. 


Hut it hath been ſince held, that if in Trover for certain Goods the: 
Defendant pleads, that the Plaintiff had before brought an Action of Letchmere v. 


Put v. Ra- 
ſtern. 


Vert. 169. 


Treſpaſs Quare vi & armis ceperunt & aſportaverunt againſt the ſame Tach. 


Defendants for the ſame Goods, to which the Defendants then plead- 
ed Not guilty ; and upon a ſpecial Verdict, which the Defendants in 
their Plea ſet forth verbatim, the Court then gave Judgment, that the 
Plaintiff Ni capiat per billam, and that the Defendants Jrent inde ſine 
die, and avers the Goods in both Declarations to be the ſame; and the 
Taking and Carrying away, Sc. ſuppoſed in the ſaid Action of Treſ- 


paſs, and the Coming to the Hands of the Defendant, Ec. in this De- 


claration, to be the ſame, and the Cauſe of Action the ſame, c. this 
is a good Plea; for though Trover will lie in many Caſes where Trel- 
paſs will not, yet upon the Matter here diſcloſed in Pleading it appears 
the Plaintiff was before barred, not by Miſtake of his Action, but up- 
on the Right and Merits of the Cauſe. 


If A. ſays B. is perjured, and thereupon B. brings his Action, and A. 2 Brownl. 49. 


juſtifies, and Ifſue is thereupon taken and found for the Defendant, St: v. Bax- 


and Judgment thereupon given, and after A. again publiſhes the ſame *"* 


Words of B. and thereupon B. brings another Action, and A. pleads 
the ficſt Judgment in Bar, this is a good Plea. 
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118 Pleas and Pleading. 
3 Lev. 24%. If an Alderman of N. brings an Action for theſe Words, be is a raſ- 
8 v. cally Alderman, a fad ious Alderman, a Lampoover, and avers, that a 

mw Lampooner is there underſtood of a Libeller, and the Defendant pleads 

a former Action brought for the ſame Words, and laid in the ſame 
Manner (ſaving only that in the firſt Action no Interpretation is given 
to the Word Lampooner) in which Action the Plaintiff was barred, this 
is a good Plea ; for the Plaintiff having been once barred ſhall not in- 
title himſelf to a new Action by a new Interpretation of the ſame 
Words. | ; 
1 Salk. 10. In Caſe for erecting a Nuſance 2 die Feb. the Defendant pleaded a 
Fobnſon v. prior Action brought for erecting a Nuſance 20 die Martii, and a Re- 
Long. Carth. covery thereupon, and avers theſe to be the ſame Nuſance and Erec- 
n= =y tion ; Plaintiff demurred, and Judgment againſt him, for he may have 
3 the an Action for the continuing of the ſame Nuſance, but can never have 


2 _ k. n F —— 
ä — ** — — =” Ss * 1 - — 


Plaintiff had a new Action for the ſame Erection. 


not laid any 
Continuance of the Nuſance in his Declaration. 


1 Salk, 11. But though an Action will lie for the continuing a Nuſance, yet it 
Sn v. hath been held that in Aſſault, Battery and Maihem; if the Plaintiff 


in his Declaration recites a Judgment in a former Action for the ſame 
Battery, and ſhews that he has ſince ſuſtained conſequential Damages 
by a Piece of his Skull's coming out; yet this will not intitle him to a 
new Action; for per Holt Ch. J. every new Dropping is a Nuſance; 
but here is not a new Battery, and in Treſpaſs the Grievouſneſs or 
Conſequence of the Battery is not the Ground of the Action, but the 
Meaſure of the Damages which the Jury muſt be ſuppoſed to have 
conſidered at the Trial. 


(Y) Duplicity in Pleading: And herein, 


1. The Reaſon why Duplicity is a Fault, and the Manner of 
taking Advantage thereof, 


Co. Lit. 304. a. HE Plea, ſays my Lord Coke, that contains Duplicity or Multipli- 
Dock. pl. 135. 1 city of diſtinct Matter to one and the ſame Thing, whereunto ſe- 

vera] Anſwers (admitting each of them to be good) are required, is not 

allowable in Law; and this Rule, ſays he, extends to Pleas Perpetual 
(a) But or Peremptory, and not to Pleas (a) Dilatory, for in their Time and 
where the Place a Man may uſe diverſe of them. Alſo where the Tenant or De- 
ee el fendant may plead the General Iſſue, there, upon the General Iſſue 
E pleaded, he may give in Evidence as many diſtinct Matters to bar the 


on mean Action or Right of the Demandant or Plaintiff as he can: Alſo a Spe- 


Proceſs in cial Verdict may contain double or treble Matter, and therefore in 


. thoſe Caſes the Tenant or Defendant may either make Choice of one 


| Plaintiff de. Matter, and to plead it to bar the Demandant or Plaintiff, or to plead 


murred for the General Iſſue, and to take Advantage of all; or he may plead to 


Dy, Part one of the Pleas in Bar, and to another Part another Plea, and 


that the bis Concluſion of his Plea ſhall avoid Doubleneſs, and hereby neither 
Plea was , the Court nor the Jury is ſo much inveigled, as if one Plea ſhould 
naught; and contain 
the Diverſi- 
ty between & Plea in Bar and Abatement as to Duplicity being urged, it was anſwered by the 
Court, that there was a Difference between a Plea of an Outlawry in Diſability and other Pleas 
in Abatement; and that this Plca was ill for Duplicity, becauſe the Plaintiff is diſabled as well 
by one Outlayry as by all the other Nine, to which ſeverel Anſwers arc required. Carth, 8, 9. 
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contain divers diſtin Matters; and if the Tenant make Choice of one 
Plea in Bar, and that be found againſt him, yet he may retort to an 
Action of a higher Nature, and take Advantage of any other Matter. 

The Reaſons why Duplicity in Pleading is held a Fault are, that the ; H. 7. 9. 
Party being effectually barred by one ſingle Point, it is unneceſſary and Pes. pt 135: 
vexatious to put him upon litigating any other ; and though he might ag | 
take Ifſue on any one Point, yet muſt he he at a Loſs, which the ma- 1 Rot. Rep. 
terial Point is, ſo as to traverſe the ſame, and thereby put an End to 112. 
the Cauſe ; whereas the Party — ſuch double Matter muſt be 1 Vent. 47 8. 
preſumed conuſant of his own Strength, and therefore ought to put 
his Defence on that ſingle Point, which will put an End to it; beſides, 
the Jury ought not to be charged with Multiplicity of Things, when 
finding any one of them contrary to their Evidence lays them. liable to 
the Severity of an Attaint. | | 

Alſo from the Expence and Vexatiouſneſs attending it, a Perſon is Vide under 
no more allowed to plead and demur to the ſame Fact, than he is to the Diviſion 
plead double; for the Duplicity herein draws the Matter to a different N 4 
Examen, ſince the Demurrer is to be tried by the Court, and thjhe 
Fact by a Jury. | | | 

So where one confeſſes and avoids, and likewiſe traverſes the ſame 2 Vent. 212. 


Point, this is in Nature of a double Plea, and therefore naught. 3 Mod. 318. 
| Co. Ent. 504. 


But though Duplicity in Pleading be a Fault, yet muſt the ſame be, ,, Rep. 
taken Advantage of on a ſpecial Demurrer, that is, the Party muſt 306. 
| ſhew wherein the Doubleneſs conſiſts; and it is not ſufficient ro demur 1 L. 4. 


quia duplex & caret forma, &c. but he muſt lay his Finger on the very * 251.1 


1 , 5 65. 
Point that is ſo. Pepb, _ 


1 Lev. 76. 1 Salk. 219. © vide Tit, Demurrer more Authorities to this Purpoſe 


119 


** 


If a Plea is pleaded which is double, and the adverſe Party demurs 1 Vent. 272. 
not for the Doubleneſs, he is obliged to anſwer both Parts. 


2. What ſhall be ſaid Duplicity in Pleading. 


In Treſpaſs for Aſſault and Battery, Defendant juſtifies by a Molli- 1 Sid. 175. 
ter menus impoſuit for due Correction of the Defendant as his Servant, Keb. 661. 
and pleads over, that ſince that Time the Plaintiff exonerauit & relaxa- tan * 
vit (without ſaying per Scriptum) to the Defendant the ſaid Matter; : 
to this Plea it was demurred for Doubleneſs ſpecially, and the Opi- 
nion of the Court was, that it was double; for though the Releaſe be 
not ſufficiently pleaded, yet it is pleaded ſo as Ifſue might be taken 
upon it, which will be expenſive and vexatious to the Plaintiff; but 
had it been really no Plea at all, or ſuch a one on which no Iſſue could 
be taken, then it had been only (a) Surpluſage, and conſequently (a) Matter 
could not amount to a double Plea. of Surplu- 


| ſage ſhall 
never make a Plca double. 1 H. 7. 16. Dier 42.b. Doc. pl. 138. S. P. 


In an Action of falſe Impriſonment the Defendant juſtifies by Force Raym. 30 


of a Latitat out of B. R. by Force of which he took him; the Plaintiff aged 
replies, that he did it de injuria ſua propria, Ec. it was moved that this „ n 
was naught after a Verdict, and not helped; but the Court held it 
well after a Verdict, but that upon a Demurrer it would be naught, PD 

; 18 1 (b) For this 
as being multifarious jumbling (5) Matters of Record and Matters 4, H-b. 244. 
of Fact together, and putting both into the Mouths of the Ley Gents. Hurt, 20. 


1 Sid. 314- 
3 In 
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120 Pleas and Pleading. 

$1. 77- In Debt on an Obligation the Defendant pleaded, it was on Cond.- 
2 26. tion that he ſtood to the Award of certain Perſons, ſo that it were de- 
' BP 13: livered in W riting, and pleads that no Award was made nor delivered 
in Writing ; and this Plea was held naught for Duplicity, for the A- 

ward * os be made in one County and might be delivered in ano- 

ther, and ſo the ſame Jury not proper Judges of both theſe Facts. 

Plow. 149. In Debt upon an Obligation, if the Defendant ſays that the Obliga- 
19E. 4 4. tion was made by Dureſs of Impriſonment, and by Menace of Impri- 


3 10. ſonment, this is a double Plea. F | 


pleads Plene adminiftravit, and ſo Riens in mains, this is not double, being only an Inference ne- 
ceſſary following his Plea, 1 H. 7. 15. 18 H. 8. 4. Dier OS Debt for Rent Nihil debet and 
Nibil habuit in tenementis held to be double and repugnant. Vide 4 Mod. 254. 


— 


1 — 


Co. Lit. 304 In a Scire Facias on a Fine, as Heir to two Parceners, the Tenant 
Hob. 29. pleaded in Bar a Fine levied by the two Parceners with Warranty, and 
he relied on the Warranty ; and that Plea was held double, and he 
forced to rely on the Warranty of one. 
Co. Li. zog. So if one have divers Warranties, and they fall by Diſcent on one 
Heb. 29. Perſon, Heir to both, yet he muſt be vouched as Heir to one only; 
for as to the Demandant the Voucher is a Kind of Plea in Bar, and 
ought to be ſingle; for the Demandant may counterplead the Poſſeſſion 
of the Vouchee and his Anceſtors, which he cannot do if they be di- 
vers; and as to the Vouchee the Voucher is a Kind of Demand or 
Suit, and ought to be ſingle; for the Vouchee may counterplead the 
Lien, which he eannot do if they be divers. | 
2 Vent. 198, In Debt on a Penal Bill of 71. for the Payment of 10 Shillings at 
2224. one Day and 10 Shillings at another, and ſo till the Whole was paid; 
aun, 335. the Plaintiff aſſigns the Breach, that the Defendant did not pay on the 
ſaid ſeveral Days, c. the Defendant pleads an inſufficient Plea, the 
Plaintiff replies, and the Defendant demurs generally; in this Caſe it 
was held that no Exception could be taken on the general Demurrer to 
the Declaration for the Doubleneſs, but Judgment ſhall go againſt the 
Defendant for the Inſufficiency of his Plea. 
1 Lev 79. In Covenant on a Leaſe, wherein the Leſſee covenanted to pay his 
Rent yearly by equal Portions at Mzchaelmas and Lady-Day ; the 
Breach aſſigned was, that he did not pay the Rent due at the aforeſaid 
ſeveral Feaſts during the Term; and though it was objected, that the 
Breach was not well aſſigned, but ought to have been fo particularly; 
yet it was reſolved to be well enough, for perhaps it was never paid at 
any of the Days; and this differs from the Caſe laſt abovementioned, 
for there the Aſſignment of Non-payment at any one of the Days 
was ſufficient to intitle him to the Penalty of the Bill. 
2 Sand. 48, In Debt againſt an Executor who pleads ſeveral Judgments had a- 
49. Trethewy gainſt him, Oc. the Plaintiff replies to each ſeverally, that it was had 
7 by Fraud to bar him of his Debt: This Replication is clearly double, 
4 1 % , becauſe if he had avoided any one of the Judgments he ſhould have 
2 Mod. 36. had a general Judgment againſt the Defendant, his Plea being intire ; 
2 Keb. 591. (a) yet in this particular Caſe this Pleading is allowed, for he may be 
2 rg 567 miſtaken in one; and in this Caſe he has it in his Election to plead 
> $6597 575 Fraud to them all ſeverally, or to any one of them, omitting the others; 
(4) This is and if Payment of ſeveral Obligations had been alledged, the Plaintiff 
called an a- might traverſe the Payment of each ſeverally, or of any one of them ; 
ee and though he miſtake ſome of the Sams to which he pleaded Nou fol- 
the Rules of bit, yet it ſhall not hurt; for it is no more than if he had ſaid Nothing 
Law, which to them; and in the Caſe of ſeveral Judgments the Plaintiff may re- 
condemn ply, that one was obtained by Fraud, that Satisfaction is acknowledg- 


F ed on Record on another, and ſo avoid each by a different Plea. 


but in this Caſe it hath ſeveral Times been allowed, 2 Sand. 48. . Comb. 444. if 
3 | 
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Pleas and Pleading. IZi 
nf a Man pleads two Things where he is compellable to ſhew both, Phu 194 
this does not make his Plea double. | Doct. pl. 136. 


As where to a Plea in Abatement in Trover that another Action 2 Lev. 82. 
depends by B. and C. for the ſame Cauſe, the Plaintiff replied that * Vent. 256. 
they are both dead; this Replication is not double, for he muſt ſhew 
the Death of both to enable him to bring the Action alone. 

If there are three in Execution. jointly at the Suit of A. and all Xe. 68. 
eſcape, the Plaintiff may declare for the Eſcape of all, and it will not % 83. 


be double, though the Eſcape of any one of them will be (a) ſufficient (a1 For this 


to intitle him to the Action. vide 1 Sid. 5. 


Skin, 583. and Tit. Eſcape. 


In Detinue by Dame Audley the Defendant pleads, that after Bail- Aber 25. 71. 
ment of the Goods to him by the Plaintiff ſhe married Lord Audley, ., Dame 


and that during ſuch Marriage the Lord Audley releaſed to him all 2 2 
Actions, Ec. It was objected that this Plea was double, viz. Proper- gy. S. C. 


ty in the Husband by the Intermarriage, and a Releaſe by him; but it 


was reſolved not double, becauſe he could not plead the Releaſe 
without ſhewing the Marriage. | 


3. Of Pleading double by Leave of the Court. 


This depends on the Statute 4 & 5 Ann. cap. 5. for Amendment of 
the Law, by which it is enacted, © That any Defendant or Tenant in 
any Action or Suit, or any Plaintiff in Replevin in any Court of Re- 
© cord may, with Leave of the ſame Court, plead as many ſeveral 
© Matters thereto as he ſhall think neceſſary for his Defence; and if 
© any ſuch Matter ſhall on a Demurrer joined be judged inſufficient, 
© Coſts ſhall be given at the Diſcretion of the Court; or if a Verdict 
© be found upon any Iſſue in the ſaid Cauſe for the Plaintiff or De- 
© mandant, Coſts ſhall alſo be given in like Manner, unleſs the Judge 
< who tried the ſaid Iſſue ſhall certify that the ſaid Defendant, or Te- 
© nant, or Plaintiff in Replevin had a probable Cauſe to plead ſuch 
Matter, which upon the ſaid Iſſue ſhall be found againſt him.” 
In the Conſtruction of this Branch of the Statute the following O- 
pinions have been holden: | 
That a Perſon cannot plead and demur to the ſame Part of the Caſes in Law 
Declaration; alſo it is held, that pleading Double is at the Peril of — c 
the Pleader; and that if the Court give him Leave in Caſes where 37. 
they have no Power by the Act ſo to do, the other Party may demur. 
It is held, that theſe double Pleas muſt be to the Defendant's De- 1m. 5 Geo 2. 


claration, and that therefore the Defendant cannot rejoin two ſeveral in B. K. 


* "3 . . Warren Vs 
Matters to the Plaintiff's Replication. | ſhes. =» Whe- 


ther to a Writ of Error to reverſe a common Recovery the Defendant may plead double, Caſes in 


Lau and Equity 326. Dubitatur. 


It was moved, that an Executor being likewiſe Heir at Law might Tin. 2 Geo. 1. 
have Leave to plead double, vis. Solvit ad diem, and Riens per diſcent, =y D. — 
to an Action of Debt upon a Bond; but the Court refuſed the Mo- ye 1 
tion, without an Affidavit that he had Riens per deſcent, and ſaid, that 
there is the ſame Law in Caſe of an Adminiſtrator, who ſhall not be al- 
lowed to plead Plene adminiſtravit, and no Aſſets, without Affidavit. 

So in Covenant for Non-payment of Rent, as Aſſignee of ſeveral Hil. 7 Geo. 2. 
Terms the Plaintiff ſet out his Title under ſeveral Deeds, and the De- = 00 K. Sir 
fendant moved to plead Eight Pleas; but becauſe he had not an Affi- e 
davit to prove them material to the Merits of his Cauſe, the Motion 

was denied; and here the Court obſerved, that this Statute was not 
Vol. IV. I i deſigned 


U 
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deſigned to put the Plaintiffs under unneceſſary Difficulties in proving 
Iſſues foreign to the Merits of the Matter in Queſtion ; and thou 
they are to allow any Perſon that asks the Pavour of pleading double, 
to uſe the Benefit of the Act, yet are they to ſee the Deſign of it is 
not abuſed in multiplying fruitleſs and impertinent Iſſues. 

It hath been frequently inſiſted upon, that a Defendant could not 
within this Act plead contradictory and inconſiſtent Pleas; as Non aſ- 
ſumpſit and the Statute of Limitations, Sc. But the Court obſerving, * 
that if the Benefit of the Statute was to be confined to ſuch Pleas as 1 
are conſiſtent, it would hardly be poſſible to plead a ſpecial Plea and a | 
general Iſſue, the one always denying the Charge, the other generally 
confeſſing and avoiding it; and as the Statute it ſelf makes no Di- 
ſtinction herein, hence it hath been held, 


Hill. 8 Geo.1- That in Debt for Rent the Defendant may plead a Tender and E- 

in B R Cary viction 

v. Fenkins. : ; 

Iſaac and Sy So in an Action upon Articles under Hand and Seal relating to South- 

William Gor- Seca Stock, Defendant had Leave to plead Non eft factum, Non obtulit, 

dep in Seace · Non dedit notitiam ſecundum the Proviſo in the Deed, and that the 
Deed was not regiſtred. | | 


Mich. 2 Ge 2 So Not guilty and Son aſſault demeſne was pleaded by Leave of the 
in B. R. Smith Court. 


v. Smalleod. 


Trin. 3Geo. 2, So in Debt upon a Bond the Defendant was permitted to plead Non 


in B. R. At- eft factum and Bankruptcy. 
inſon v. At- ft ff Ptey 


| kinſon, and Mich. 8 Geo. 2. S. P. between Phillips and Wood. 
| 
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1 Hill. 4Geo.2. In an Action on the Caſe againſt the Poſt-Maſter General, it was 
5 | 20 - _— allowed him to plead Non culp & Non culp' infra ſex annos. 


Tin. 5Geo. 2. Tn Treſpaſs the Defendant had Leave to plead a Licence and juſtify 
— 8 the cutting down ſome Boughs, becauſe they hung over his Gardens; 
prot though it was objected, that theſe Pleas were inconſiſtent, the Licence 
being a tacit or implied Acknowledgment that he had no Right to cur 

the Boughs, whereas the Juſtification aſſerts one. 

Trin. 5 Geo.2. In Debt upon a Bond given by a Woman, conditioned that ſhe + 
5 Goof ogy ſhould marry the Plaintiff if he requeſted, within ten Days after his 
Ye T0007” Return from Sea, Leave was given to plead Non eft fadlum and that 
ſhe was never requeſted, | | 
 Mich.6Geo.2. In Debt for Rent upon a parol Demiſe, Defendant had Leave to 
1 By. plead Nil habuit in tenementis & Non demi ſit. 


grove. 
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(L) Departure in Pleading. 


2 E. 4. 12. 


Plow. 10 Departure in Pleading is when the ſecond Plea contains Matter 
Co. Lit. «1 not (a) purſuant to the former, and which does not fortify the 


Dock. pl. 119. fame; and when the Rejoinder contains new Matter ſubſequent to the 


B ifyin | is j 
8 Matter, or not fortify ing the ſame, this is regularly a Departure. 


pleads any Thing which he could not have ſhewed at firſt, it ſhall never be reckoned a Depar- 
ture; ſo where he fortifies it in the ſame Manner that he pleaded it; but if he fortifics in an- 
other Manner, as by a ſpecial Cuſtom, it will be a Departure. For this vide Telv. 14. Dier 253. 
Stile 260, 1 Fon. 262. 1 Leon. 156. 3 Leon, 3, 203. 2 Leon, 199, Cro. Car. 257. Finch 392. 
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Pleas and Pleading, I23 

In an Aſſiſe the 'Tenant pleads a Deſcent from his Father, and gives Doc. 5. 120. 
Colour, the Demandant intitles himſelf by a Feoffment from the Te- Pv. 104. 
nant himſelf, the Tenant cannot ſay that the Feoffment was on Con- 
dition, and ſhew the Condition broken ; for that were a Departure, 
as containing new Matter, and ſubſequent to the Matter of his Bar; 
but in Aſſiſe, if the Tenant plead in Bar, that F. S. was ſeiſed, and 
infeoffs him; the Plaintiff ſhews, that he himſelf was ſeiſed in Fee 
till J. J. diſſeiſed him, who infeoffed the Tenant; the Tenant may 
plead a Releaſe of the Plaintiff to F. S. for this fortifies his Bar. 

If a Man plead an Eſtate generally, as a Feoffment in Fee, he, with- co. Li, 304. 
out a Departure, cannot maintain it in his ſecond Plea by Matter tan- 
tamount ; as by a Diſſeiſin and Releaſe, or by a Leaſe and Releaſe, 
or a Gift in Tail and a Recovery in Value; nor when a Man pleads 
an Eſtate made by the Common Law, can he make it good by an Act 
of Parliament in his ſecond Plea. 

So when a Matter is pleaded as at Common Law, he cannot main- 1 Lee. $r. 
tain it in his Replication by Cuſtom ; as in Covenant on an Indenture 1 Ke. 376, 
of Apprenticeſhip to ſerve ſeven Years, and Breach aſſigned, that he 469, 512. 
did not ſerve, Ec. the Defendant pleads Infancy ; the Plaintiff replies 
the Cuſtom of London; and adjudged a Departure. | 

Nor can Action at Common Law be made good in the Replication 3 Lev. 48. 
by Statute; as in Treſpaſs for taking his Beaſts, the Defendant juſti- 
fies as Damage-feaſant; the Plaintiff replies, he drove them out of the 
County ; and adjudged a Departure; for driving out of the County 
was not prohibited by the Common Law, but by the Statute of Mar. 
and 1 & 2 Ph. & M. cap. 12. | 

But if one pleads a Statute, the other ſays it is repealed, he may re- 1 Lev. 81. 
ply that it is revived by another ; for this fortifies the firſt Matter. | 


If a Man plead Performance of Covenants, the Plaintiff replies, Co. Li 304.4. 


he did not do ſuch an Act according to the Covenant ; the Defendant 

ſays, he offered to do it, and he refuſed ; this is a Departure, it being 

one Thing to do a Thing, and another, that he offered to do it, but 

he refuſed. | 

Debt againſt a Clerk upon an Obligation conditioned to perform Co- 1 Vent 121. 

venants, one of which was to account for all Money he ſhould receive; 2 Lev. 5 
the Defendant pleads Performance; the Plaintiff replies, that ſuch a | 
Day ſuch a Sum came to his Hands, which he had not accounted for; 

the Defendant rejoins, that he accounted modo ſequente, vix. that 
Thieves broke into the Counting-houſe and ſtole it, and that he ac- 
quainted the Plaintiff, & hoc paratus eſt, Ec. And on Demurrer it was 
reſolved, that the Rejoinder was no Departure; for though it con- 


| tained new Matter, yet it was purſuant to the former; for ſhewing that 


he was robbed, amounted to giving an Account. 24ly, That the Re- 
Joinder, though an expreſs Affirmative, vis. that he he did Account, in 
Contradiction to what was ſaid in the Replication, viz. that he did 


not Account, was yet good with an Averment, without concluding to 


the Country ; for new Matter being alledged in the Rejoinder, the 
Plaintiff ought to have Liberty to come in with a Sur-rejoinder and 
anſwer it, viz. by traverſing the Robbery. | 

Debt on an Obligation for Performance of Covenants, one of which 2 Lev. 67. 
was, to return certain Goods from D. the Defendant pleads Perfor- 
mance; the Plaintiff aſſigns a Breach in not returning ſuch Goods; 
the Defendant rejoins he had no Order; and held a Departure, for 
there was no Mention of Order in the Covenant; but it ſeems, had 
the Covenant been to return them on Order, the Plea had been 
good; for then the Covenant were not to be performed without Or- 
der, and performavit ommnia may be taken, that he performed all that 
he ought to perform, he not having Orders. 


In 


| 
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Pleas and Pleading. 
b/ 1 Lev. 85, In Debt upon an Obligation for Performance of an Award, the De- 
'I 127,133+300- fendant pleads no Award; the Plaintiff replies, and ſhews the Award 
128 he and Breach; if the Defendant rejoin, and ſhew that it is void, either 
Marriot. becauſe that there was an Award of mutual Releaſes to the Time of 
the Award, or that the Award was all on one Side, or that it was not 
made of all Matters ſubmitted, and whereof the Arbitrators had No- 
tice, or the like, in all ſuch Caſes the Rejoinder is a Departure; for 
no Award pleaded is no Award at all, either in Fact or in Law; which 
is not to be maintained by ſhewing the. Award to be void, but he ſhould 
| at firſt plead the Award, and alſo the Matter whereby it was void. 
2 Lev. 239, In Debt for not performing an Award, the Defendant pleads no 
241. Award, the Plaintiff replies, and ſhews one, but does not ſhew where 
it was made; the Defendant demurs; and reſolved that that could not 
be objected after no Award pleaded, for that were a Departure. 
> Faund 8. In Debt on a Bond, conditioned to ſave a Pariſh harmleſs concerning 
1 Sid 444. a Baſtard-Child which the Obligor was forced to Father, he pleads 
1 Med. 43. Non damnificat'; they reply, that the Child was ready to ſtarve, and 
1 42 612, that therefore they put it out to nurſe, which coſt them 4. Defendant 
11 | 9. Richards ar , 
* v. Hodges, Tejoins, that he was ready to repay the Money and ſave the Pariſh 
harmleſs: Upon this they demurred, and had Judgment, becauſe the 
Rejoinder is a Departure; for the Defendant ought to have taken Iſſue 
upon the Child's being ready to ſtarve; if the Plaintiff had once been 
at any Expence about the Child, and were thereupon actually damni- 
fied, the Defendant being ready to repay the Money will not ſave the 
Condition of the Bond. | 
2 Fand. 189. In Debt on a Bond for Performance of an Award the Defendant 
1 Sid. 10. pleads no Award; the Plaintiff replies and ſhews it, and the Breach ; 
the Defendant pleads, that it was not tendered, Ec. this is a Depar- 
ture; for tho' both be neceſſary by the Condition of the Bond to 
charge the Defendant, wiz. that an Award be made, and that it be 
alſo rendered, yet he ought to rely on either one or other, either being 
ſufficient to bar the Plaintiff; then, when he chuſes one in his Plea, 
viz. that no Award was made, he cannot after waive that in his Re- 


joinder, and have Recourle to the other, viz. that the Award was not 
tendered, | | 
1 Salk. 221, In Treſpaſs for breaking his Houſe and carrying away his Goods, 
Gargrave v. the Defendant juſtifies as a Diſtreſs Damage-feaſant, the Plaintiff re- 
Smith. plied, that after the Diſtreſs, viz. the ſame Day, the Defendant con- 
verted them to his own Uſe; and on Demurrer the Replication was 
held no Departure; for he who abuſes a Diſtreſs is a Treſpaſſer ab ini- 
tio, and the Converting is a Treſpaſs or Trover, at Election; and the 
bringing 'Treſpaſs determines his Election, and the Matter in the Re- 
plication makes good that Election; for it proves it a Treſpaſs as well 
as Trover. 
Pier 31. . In Covenant for further Aſſurances, Cc. the Defendant by Proteſtation 
Doc pl 129. ſays, that the Plaintiff's Counſel did not deviſe, Cc. and for Plea 
ſaith, that he was not required; the Plaintiff replies, that J. & his 
Counſel, deviſed a Releaſe, and that he required the Defendant to 
ſeal it, which he refuſed ; the Defendant rejoins, that he did not re- 
fuſe; this is a Departure. | 
Dier 102. The Defendant pleads in Bar a Leaſe for 50 Years made by a Cor- 
Decl. pl. 121. poration, and after in the Rejoinder pleads the Proviſo in the Statute 
21 H. 8. which makes ſuch Leaſes good for 21 Years; it was held, 
that the Pleading the Proviſo was a Departure, as not enforcing that 
which went before in the Bar. 
Dier 291. If it be pleaded, that the Parties to a Fine NI habuerunt, which is 
Ds. jl. 121, denied, and the Defendant rejoins, that the Party had only a Uſe in 
the Land; this is a Departure. | 


4 | | If 
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If in Bar to an Action on a Bond, conditioned to ſave the Plaintiff 1 Sand. 11). 
harmleſs, the Defendant pleads, that he did fave harmleſs; and the * Lev. 194. 
Plaintiff in his Replication ſhews a Damnification ; to which the Defen- 
dant rejoins, that he had not Notice thereof; this Rejoinder is a De- 

arture. | 
b If a Man lay a Day in his Declaration that is not material, and the 6 A. 115. 
Defendant by his Plea makes it material, and then the Plaintiff in his per Hol C. J. 
Replication varies from the Day in the Declaration, it will be a Depar- 
ture; otherwiſe (a) if the Day had not been material by the Plea. (a) For this 


vide Cro. Car. 
229. 2 Mod. 31. Tit. Traverſe.— And that a Departure in ſuch Caſe may be cured by pleading 
over and Verdict. 1 Lev. 110, Raym. 85. 1 Keb. 566. 


a CY wi. 


To an Information exhibited againſt the Defendant, for not taking Cartb. 306. 
upon him the Office of Sheriff of Norwich, the Defendant pleaded the 7% King v. 
Statute of 13 Car. 2. by which it is enacted, that a Perſon elected into TO 
any Office in a Corporation ſhall be ſuch. as within one Year before hath 
taken the Sacrament according to the Church of England, or elſe the 
Election ſhall be void, and averred, that he had not taken the Sacrament, 

Ec. at any Time within one Year next before the Election of him to be 
Sheriff, Oc. wherefore the Election was void: The Attorney General re- 
plied, and ſet forth that Part of the Act of Uniformity, by which every 
Perſon is obliged to take the Sacrament three Times a Year according to 
the Liturgy, Ge. The Defendant rejoined, and ſer forth the Act of Parlia- 
ment for tolerating, Diſſenters; to which there was a Demurrer; and it 
was held, that the Defendant's Rejoinder was a Departure from his Flca. 

In Debt upon a Bond, conditioned to indemnify the Plaintiff from A ib. 6Gee.2; 
all Tonnage of certain Coals bought of the Defendant due to . B. in C. B. Owen 
the Defendant pleaded Non damnificat'; to which the Plaintiff replied, V+ Reynolds. 
that for 51. for Tunnage of Coals bought of the Defendant the Day 
of the Date of the Bond his Barge was diſtrained, and that the De- 
fendant had not paid the ſaid 51. the Defendant rejoined, that no 
Tunnage was due for the Coals; to which the Plaintiff demurred, ſup- 
poſing the Rejoinder to be a Departure from the Plea ; for the Defen- 


dant having pleaded generally, that the Plaintiff was not damnified, 


and the Plaintiff having aſſigned a Breach, the Matter of the Rejoinder 
is only by way of Excuſe, confeſſing and avoiding the Breach, which 
ought to have been done at firſt, and not after a general Plea of In- 
demnity ; for Rejoinders it was inſiſted ſhould ſtrengthen the Bar, 
whereas this is a his Retraction of the Plea, that denying the Plaintiff 
has ſuffered any Damage, this confeſſing and excuſing it. On the other 
Side it was inſiſted, that it was not neceſſary for the Defendant to ſet 
out all his Caſe at firſt; and it ſuffices that his Bar is ſupported and 
ſtrengthened by his Rejoinder, which it was urged had been done in this 
Caſe; for the Plea being only to enforce the Plaintiff to aſſign a Breach, 
the Defendant may come afterwards and ſhew the Breach aſſigned is 
not within the Meaning of the Condition; as here the Condition is to 
ſave the Plaintiff harmleſs from all Tunnage due to V. B. Plaintiff re- 
plies, his Barge was diſtrained for Tunnage, but does not aver it was 
due; then the Defendant rejoins, there was no Tunnage due, which 
being confeſſed by the Demurrer, it is certain the Plaintiff could not 
be prejudiced within the Tenor of the Condition, by which the De- 
fendant is obliged only to indemnify the Plaintiff againſt ſuch Tunage, 
ſo the Plea is directly confirmed by the Rejoinder ; and of this Opi- 
nion was the Court. Another Point was made in this Caſe by Defen- 
dant's Counſel, viz. admitting there was a Departure, yet if the Plain- 
tiff has aſſigned for a Breach of the Condition what is really no Breach, 
whereby it appears he has no Cauſe of Action, Judgment ſhall be en- 
tred for the Defendant; as in this Caſe Plaintiff his inſtanced a Di- 
Vol. IV. K k ſtreſs 
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ſtreſs of his Barge for Tunnage of Coals bought of the Defendant the 
Day of the Date of the Bond, and has not aſcertained what the Coals 
were, ſo that they do not appear to be the ſame Coals as are men- 
tioned in the Condion, which the Court cannot intend, though they 
are ſaid to be bought upon the Day of the Date of the Condition; 
for he might buy other Coals for what appears to the contrary ; and of 
this Opinion alſo was the Court. 


(M) Repleader, 


1. Of the Nature of a Revleaver, and M anner of award- 
ing it. 


22 H 6. 18. \ VV EN Iſſue is joined on an immaterial Point, or ſuch a Point 
Dock. pl. 311. as after Trial thereof the Court canot give Judgment, as being 
2 And. 6, 7, impertinent or uncertain, and not determining the Right, the Court 
py 2 regularly awards a Repleader, or gives (a) Judgment uad partes re- 
4 Leon. 19. gu * P 2 , k 

Skin. 570. placitent; in which Caſe the Parties muſt begin again at the firſt Fault 
2Lutw. 1622. which occaſioned the immaterial Iſſue; and herein it hath been held, 
903 — ita that (#) if the Declaration be ill, the Bar ill, and the Replication ill, 
22 was, the Parties muſt begin de novo; but if the Bar be good and the Re- 
Loa videtur plication ill, at the Replication; and if the Bar and Replication be 
wrie quod both bad, and a Repleader is awarded, it muſt be as to both. 


placitum pre- 

diftum et exitum ſuperinde junctum eſt minus ſufficiens in lege, ideo dictum eft partibus quod veplacitent ; and 
it was objected, that it was not any Judgment, bur that it ought to have been [dep confideratum eft, 
Sec. Bur the Court held it a ſufficient Award to replead, and that this was the Form agreeable to 
the Courſe of the Court. Cro. Fac. 6. (b) For this vide Dier 117. 5 E. 4. 108. 19 E. 4. 1. 
Dot. pl. 311. Dal. 17. pl. 8. 76. pl. 2. 1 And. 31. Raym. 458. 3 Keb. 664. 2 Salk. 579. 6 Mod. 2. 


2 Salk. 579. [f a Repleader be denied where it ſhould be granted, or granted 
6 Mod. 2. where it ſhould be denied, it is Error. 8 

1 Rol. Rep. Upon an Iſſue joined in Chancery, on a Sire Facias upon a Recog- 
287. Biſbop of nizance, the whole Record was removed into B. R. and after a Trial 
Briftol v. Sir had there the Judgment was arreſted, by reaſon of miſ-awarding the 
— 1 V. Venire; and the Parties being deſirous to replead, the Queſtion was, 
r whether the Repleader ſhould be in Chancery or B. R. And it was 
——But 1 held by the Judges of B. R. that it ſhould be in that Court. 


take it to be 
now the ſettled Rule, not to ſuffer the Court of King's Bench to alter or amend any Iſſue directed 
out of Chancery, but that for any Irregularity herein Application muſt be made to the Court of 


Chancery. Vide under Tit. Courts, Furiſdict ion ef the Court of Chancery. 


2 Vent. 196, It is held, that there can be no Coſts to either Party on a Repleader ; 

2 Salk. 479. (a) becauſe it is a Judgment of the Court upon the Pleading, and 

(e) 6 Mod a. therefore differs from an Amendment, which cannot regularly be with- 
out Payment of Coſts. 


2. A Repleader in what Caſes to be awarded, 


Cro. Eliz.,221, Herein the general Rule is, that if there be an immaterial Iſſue, and 


Do#. pl. 312. thereupon a Verdict, upon which the Court cannot know for whom to 
140. 

1 Lev. 32-— Where Iſſue is joined upon a Matter not triable. Raym. 458. Cro. Eliz. 131. — Where 
the Time is material, and yet made Part of the Iſſue. Latch 92. 2 Sand. 318. 2 Lev. 12. Hard. 40. 
For an Ifſue on an immaterial Traverſe, Maor 693. pl. 959. Cro. Eliz. 456. Winch 76. Cre 
Elix 228. Goulſ. 39. pl. 15. Savil 78. 1 Sand, 22, 
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give Judgment, whether for the Plaintiff or the Defendant, a Repleader 
is regularly to be awarded; for ſuch immaterial Iſſue is not aided after 
Verdict by 32 H 8. or any of the Statutes of Jeofail ; for if what is ma- 
terial in the Pleadings be not put in the Iſſue, it is not made neceſſary to 
be proved on the Trial; or if it be alledged and proved, yet if it ap- 
pears inſufficient, ſo as not to be deciſive between the Parties, the Ver- 
dict will be no good Foundation for the Judgment; but an (a) infor- (4) If the 
mal Iſſue is helped by the Verdict. plea on | 
| 2 1 which the | 
Iſſue is joined bath no colourable Pretence in it to bar the Plaintiff, or if it be againſt an ex- 
reſs Rule in the Law; there the Iſſue is immaterial, and ſo as if there was no Ifſue, and there- 
ore it is not aided by the Statute; but if it hath the Countenance of a legal Plea, though it 
want neceſſary Matter to make it ſufficient, there ſhall be no Repleader, becauſe it is helped after 
Verdict. Moor 867. pl. 925. © vide 1 Lev. 32. Carth. 351.— Diverſity where an Iſſue is miſ- 


joined, and where there is no Iſſue. 2 Rol. Rep, 187, Cro. Fac. 580. 2 Leon. 195. 3 Leon. 67. 
Godb. 56. | 


— — 
a_ 


In Trover againſt Baron and Feme upon a Finding of the Goods by Cre. Fac. 5. 
the Feme during Coverture, and a Converſion to her Uſe, and they __ Crop- 
pleaded Quod ipfi non ſunt culpabiles ; which was held ill, becauſe there 
was no 'Tort ſuppoſed in the Husband, and therefore a Repleader was bl 
awarded, and the Plea made Qyod ipſa non eſt inde culpabilis. | | | 

If in Debt upon an Obligation by the Sheriffs of London againſt F. S Owen 53. 


he pleads, that he being arreſted by Precept out of B. R. appeared at Hu“ , 
the Day according to the Condition of the Bond, and thereupon Iſſue * > oy 


is joined; in this Caſe there ſhall be a Repleader ;' for the Appearance ſaid to have | 
being entered of Record, as it ought to be, the ſame is triable by the ru o of | 
Record, and not by a Jury. 3 | . 
v. Shepherd, the ſame Term. 1 Leon. go: 


- 9 ” A 
A 2 
I'I — 


In Trover for divers Trees, the Defendant pleads, that Queen Mary Cre. Elis. 539. 
was ſeiſed in Fee of the Manor of D. where thoſe Trees were growing, be of 
and that ſhe granted it to the Defendant in Tail, whereby he was ſeiſed Oy ” 
thereof, and that 7. S. cut the ſaid Trees, and granted them to the . 
Plaintiff, who loſt them, and the Defendant found them, and con- 
verted them, Ec. the Plaintiff replies, De injuria ſua propria, Ec. and 
thereupon Iflue is joined ; it was held, that pleading De injuria ſua 
propria was ill, where the Defendant makes Juſtification by claiming 
an Intereſt in the Freehold to himſelf; but that where one claims not 
any Intereſt, but juſtifies by Command or Authority derived from an- 
other, it is otherwiſe ; wherefore a Repleader was awarded. | 

In Battery the Baron juſtifies, for that the Plaintiff aſſaulted his co. Fac. 239. 
Feme, in Aid of whom, Oc. the Feme by herſelf pleads and juſtifies Watſon v. 
De ſon aſſault demeſne ; the Plaintiff ſaith, De injuria ſua propria abſque 7 — 
tali cauſa; and both Iſſues found for the Plaintiff and Damages intirely * _ 
given; and now alledged in Arreſt of Judgment, that the Trial was 
ill; for the Feme by herſelf cannot plead, and the Damages being in- 
tirely aſſeſſed, all was ill; and of that Opinion was the Court, and 
awarded that they ſhould replead. | 

If in Debt upon a Bond, conditioned for the Payment of 60 J. upon Cre. Fac. 435. 
the 25th of June, the Defendant pleads Payment of the ſaid 60 J. Holme: v. 
upon the 2oth Day of June ſecundum formam & eſſectum conditionis ; Brorkett. 
and thereupon Iſſue is joined, and a Verdict found, that he did not 
pay the ſaid 60J. upon the 2oth of June; the Plaintiff ſhall not have 
Judgment, for the Iſſue is taken dehors the Matter of the Condition, 
and ſo void; and it might not be paid the 2oth, and yet might be 
paid the 25th, bur it is held, that if it had been found for the Defen- 


dant, viz. that the Money was paid the ſaid 2oth Day, perhaps the 
Verdict would have made it good. | 


In 
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1 Keb. 662. In an Action of Debt upon a ſimple Contract, Payment was pleaded 
Lucas v. Har- at 4, Plaintiff traverſes, that the Payment was at A. and a Verdict, 
that the Defendant did not pay at A. And it was moved in a Writ of 
Error, that there ought to have been a Repleader, otherwiſe if the 
£ Verdict had been found for the Defendant ; but the Court affirmed the 
Judgment. E130 
5 Co. 43- Ni- If in Debt upon a ſingle Bill the Defendant pleads Payment with- 
chol's Caſe. out an Acquittance, and thereupon Iflue is joined, and found for the 
Plaintiff, he ſhall have Judgment; for though Payment without an 
Acquittance is no Plea to a ſingle Bill, yet becauſe Iſſue was joined 
upon an Affirmative and a Negative, and a Verdict for the Plaintiff, 
he ſhall have Judgment. 
1 Lev. 32. Debt for Rent againſt Leſſee for Years, Defendant pleads, that be- 
Serjeant v. fore any Rent due he aſſigned the Term to another, of which Plaintiff 
Fairfax. had Notice; Ifſue upon the Notice, and Verdict for the Defendant, 
but no Judgment was given, but a Repleader awarded, in regard the 
Iſſue was joined on a Thing not material. 
2 Med. 139. In Debt on a Bond againſt the Defendant as Executor, Iſſue was 
Read v. Dau. joined, whether the Defendant had Aﬀets or not, on the zoth Day 
* of November, which was the Day on which he had the firſt Notice of 
the Plaintiff's original Writ; and it was found for the Defendant, 
that then he had not Aſſets; and this being held an immaterial Iſſue, 
for though he had not Aſſets then, yet if he had any afterwards, he 
| is liable to the Plaintiff's Action, a Repleader was awarded. 
Cro. Car. 78. If in Debt upon an Obligation, conditioned for the Payment of 
Purchaſe V 1001. upon the 31ſt Day of September following, the Defendant pleads 
7 Jas. 140. Payment the ſaid 31ſt Day according to the Condition; and thereupon 
Latch 158. Iſſue is joined, and found, that the Money was not paid upon the ſaid 
Ney 85. S. C. Day, the Plaintiff ſhall have Judgment; for though the Iſſue is upon 
an Impoſſibility, there being no ſuch Day, yet the Jury finding it 
not paid at the Day, or at any Time before, in Effect find it was never 
paid, which is a good Verdict. 
2 Lev. 164- Treſpaſs for Battery and falſe Impriſonment ſuch a Day and Place ; 
Aafters.v. the Defendant juſtified at another Day and Place by Virtue of a Writ 
Food. and Warrant from;the Sheriff; ab/que hoc, that he is guilty aliter vel alio 
modo, vel at any other Place; the Plaintiff replied, that he is guilty 
aliter & alio modo, and at another Place; whereupon Iſſue was joined, 
and Verdict for the Plaintiff; but for the Badneſs and Uncertainty of 
the Iſſue, upon Motion in Arreſt Judgment was ſtaid, and a Repleader 
awarded. 
2 Vent. 196 In Aſſumpſit againſt an Adminiſtrratrix', the Defendant pleaded 
Quod ipſa Non aſſumpſit inſtead of the Inteſtate ; and after Verdict a 
Repleader was awarded. | 
1 Rol. Abr. But if on an Iſſue tendered by the Plaintiff the Defendant joins 
200. the Scilicet by the Plaintiff 's Name, or the Plaintiff joins the Scilicet 
2 „ by the Defendant's to an Iſſue rendered by the Defendant ; this ſhall 
I. a „be amended, there being a Negative and Affirmative before between 
Cro. Eliz, 752. the Plaintiff and Defendant, which is the Pattern from whence the 
Stile 167. Joining of that Iſſue is to be taken; and this being a plain Miſtake, as 
24% 924+ appears from the Nature of the Thing, of one Man's Name for an- 
5 other. | X 
1 Vent. 122. In an Action upon a penal Statute the Defendant pleaded Non debet 
Reynell v. to the Informer, & de hoc ponit ſe ſuper patriam ; and Iſſue was joined, 
5 3 788 & predict the Informer ſimiliter, without mentioning the King; and 
s. C. After a Verdict for the Plaintiff a Repleader was awarded. 
40 E. 3.15. If the Jury do not find Aſſets to a certain Value, the Verdict is 


Dock. pl. 313. inſufficient, and a Repleader ſha!l be granted, and the Iſſue tried by 
s Med. 3. another Inqueſt. | 


2 | 3. Re- 


— — 
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3. Repleader at what Time to be awarded. 


It ſeems that at Common Law a Repleader was as well allowed be- 1 Salk. 579. 
fore as after Trial, becaufe a Verdict did not cure an immaterial Iſſue; ( 7 > 2 
but (a) it ſeems to be now ſettled, that no Repleader ought to be al- 2 * 


. S. P. and 
lowed before Trial, becauſe the Fault of the Iſſue may be helped by * "of Ay 
the Trial by the Statute of Jeofails. 


diſcretiona- 
ry in the 


Court but not adviſcable, ſince the Verdict may cure immaterial or informal Iſſues. 


It is held by a Multitude of Authorities, that after a Demurter a 30. 52. 
Repleader is not to be admitted, becauſe by the Demurrer the Partics Rigeway's 
have put themſelves on the Judgment of the Court. = 11 311 

CS + * 3 0 
Poph. 42. Savil 89, Latch 148. 1 Leon. 79. Moor 461. pl. 644, 867. pl. 925. 


1 Rol. Rep. 271. 
1 And. 168. 1 Lev. 142. 6 Mod. 102. But in 3 Lev. 20. there is an Inſtance of a Replcader 


after a Demurrer; and in 3 Lev. 440. it is ſaid, that there was a Repleader after Demurrer and 


ſolemn Argument; but theſe Caſes have of late been denied to be Law. 


It is ſaid to have been uſual in antient Times to award a Repleader 2 Sand. 319. 
upon a Writ of Error in B. R. but it ſeems to be now agreed, that * Er. 12. 


there can be no Repleader upon a Writ of Error. 1 
It-is held, that no Repleader can be awarded after a Default. 2 Salk. 579. 


| 6 Mod. 3.— 
No Repleader after a Diſcontinuance, Comb. 323. 


(NJ) Demurrer. 
1. The Definition and Nature of a Demurrer. 


| (a) Demurrer in (Y) Pleading is an Admiſſion by the adverſe Doc. pl. 114. 
Party of the Fact charged in the Count or Declaration, Plea, Feb cap. 40. 


Replication, Ec. (c) and refers the Law ariſing on ſuch Fact to the (4) Comes, 
Judgment of the Court = „ " Symp Lore 

- . Coke, from 
the Latin Word Demorari, to abide, in Law. Co. Lit. 71. b. 


(b) As there may be a De- 
murrer upon Counts and Pleas, ſo there may be of Aid Prier, Voucher, Reccir, Waging of Law, 


and the like. Co. Lit. 52. a. For demurring on Evidence vide infra. (e) May be taken 
to the Rejoinder, &c. and to a Special as well as a General Plea ; for all Parts of Pleading to 


Iſſue ought to be according to the Rules of Law; and if any Part fail the Whole is naught, and 
may therefore be demurred unto. Co. Lit. 72. a. 1 Lit. Reg. 435. 


It is termed in ſome Books an Iſſue in Law, and therefore in a Co. Lit. 71,72. 
Declaration, Plea, Ec. there may be two independent Iſſues, viz. a 3 1 ht 
Demurrer, which is the Iſſue in Law, determinable by the Court; and ah. 0: 
an Iſſue in Fact, determinable by the Jury; but this muſt be under- 5 cs. 104. 
ſtood as to diſtinct Parts of the ſame Declaration, Plea, &c. for it is Dier 21. 4. 
never allowed the Defendant to plead and demur to the ſame Fact, be- $7: b. 
ing a Duplicity that would draw the Matter to different Judicatures, 
and would be vexatious and expenſive, were it admitted ; for in ſuch 
Caſe the Party would demur Specially to Form, and if he was over- 
ruled there, then he would deny the Fact. 


So on the Statute 4 An. which enables Defendants by Leave of the Caſes in L. 
Court to plead ſeveral Pleas, Ec. it hath been refuſed to allow a De- 4nd Eg. 280. 


fendant to plead and demur to the ſame Declaration ; for a Demurrer 70 . 
vol. IV. L1 by OT 
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is ſo far from being a Plea, that it is an Excuſe for not pleading ; and 
it would be abſurd for the Party to plead, and at the ſame Time pray 
that he might not plead, 
Co. Lit. 72.4. If there be a Demurrer for Part, and an Iſſue for Part, the more 
125. b. orderly Courſe is to give Judgment upon the Demurrer firſt; but yet it 


ae 1258 is in the Diſcretion of the Court to try the Iſſue firſt if they will. 


S. P. becauſe the jury can then aſſeſs the Damages on the Whole. 


* "I * — * * 


— 


1 Salk, 29. If there be a Demurrer to Part, and an Iſſue upon other Part, and 

por d. Judgment be given for the Plaintiff upon the Demurrer, he may enter 
a Non pros as to the Iſſue, and proceed to a Writ of Inquiry on the 
Demurrer, but without a Nox pros he cannot have a Writ of Inquiry, 
becauſe on the 'Trial of the Ifſue the ſame Jury will aſcertain the Da- 
mages for that Part to which the Demurrer was. 


2. The Manner and Fozm of demurring; and therein of join⸗ 
ing in Demurrer, and waiving thereof, 


Co Lit. 11.4, The Words of a Demurrer, when to the Declaration, are Quia nar- 
Tele. 5, 6. ratio, Ec. materiaque in eodem contenta minus ſufficiens in lege exiſtit, Ec. 


2 — and to a Plea are Qua placitum, Ec. materiaque in eodem contenta mi- 
udirancia 


part of the 775 ufficiens in lege exiſtit, Ec. unde pro defectu ſufficientis narrationis ſive 


Demurrer Placiti, Ec. petit judicium, Ec. to which the adverſe Party replies Quod 
was in, tho* nharratio, or Placitum prædictum, Ec. materiaque in eodem contenta bon” & 


— 3 ſufficien* in lege exiſtunt, &c. & petit judicium, and thereupon the De- 
e TOU a 


| held jc murrer is ſaid to be joined. 


Demurrer. Vide 5 Mod. 132. 


Co. Lit. 72. b. In ſome Caſes a Man ſhall alledge ſpecial Matter, and conclude with 
a Demurrer; as in an Action of Treſpaſs brought by J. S. for the 
Taking of his Horſe, the Defendant pleads, that he himſelf was poſ- 
ſeſſed of the Horſe until he was by one J. F. diſpoſſeſſed, who gave 
him to the Plaintiff, Ec. the Plaintiff ſaith, that 7. S. named in the 
Bar, and J. F. the Plaintiff, are all one Perſon and not divers; and to 
the Plea pleaded by the Defendant in the Manner, he demurred in 
Law; and the Court held the Plea and Demurrer good, and that with- 
out the Matter thus alledged he could not demur. 

1 Leon. 139. In a Quare impedit the Patron pleaded one Plea in Bar, and the In- 

The Queen cumbent the ſame Plea by himſelf; the Queen demurred thus, Quoad 

* 2 15 0 ſeparalia placita per Def ſeparaliter placitat dicta Domina Regina neceſſe 

4 hers. non habet nec per legem terre tenetur reſpondere; & per cur. the Demurrer 
ought to have been ſeveral on each Plea by itſelf. 

1 Salk. 220. If a Defendant demur in Abatement, the Court will notwithſtand- 

Docminique v. ing give a final Judgment, becauſe there cannot be a Demurrer in A- 

pong, oi 1 barement ; for if the Matter of Abatement be extrinſick, the Defen- 

P. C. 334. dant muſt plead it; if intrinſick, the Court will take Notice of it 
themſelves. 


1 Show. 213. After the Plaintiff and Defendant have joined in the Iſſue, which is 


1 Lil. Reg. to be tried betwixt them, neither of them (a) can demur without the 


8 Conſent of the other; for by joining in the Iſſue they have admitted 
e Pleadings to be good, and ſufficient to try the Iſſue. 


murrer to 
an Appeal hath been received after Iſſue joined. Cro. Eliz. 196. But it hath been adjudged, 


that a Demurrer to an Indictment ought not to be received after Verdict. 1 Sid. 208. 


Cro. Eliz. 62, So it hath been reſolved, that after a Demurrer there cannot be a 
* 4 Repleader ; for the Parties, by their mutual Conſent, having put — 
„ 3 elves 
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ſelves on the Judgment of the Court, cannot without Leave of the 
Court replead. 

There cannot be (a) a Demurrer to a Demurrer; and if there be, , Sa. 219. 
it makes a Diſcontinuance, for there is no Difference between plead- (a) It is ſaid 
ing over when Iſſue is offered, and not joining in Demurrer, but plead- that one 


5 ' : may demur 
ing over, both are alike, and make a Diſcontinuance. * 


murrer for the Doubleneſs of it, for a Demurrer ought to have Formality and Certainty in it to 
avoid Barbariſm, and Inveigling of the Court; but if one that might demur doth not demur to 
ir, but joins in the Demurrer, he cannot demur afterwards, for he hath flipped his Advantage. 
Lil. Reg. 438. And in Caſe of a Demurrer to a Plea in Abatement, it is ſaid one may demur 
upon that Demurrer : But per Holt, Ch. J. that is where the Demurrer is not appoſite ; but if the 
Demurrer be proper and appoſite, you muſt join. Comb. 306, 


It is ſaid, that there are the ſame Rules for joining in Demurrer as Skin. 217. 
there are in Pleading ; and that in criminal Caſes, not capital, the 1 5 
Courſe is to allow the Party four Days to join in Demurrer; but it Oy 
hath been held, that in capital Caſes the Party muſt join in De- 
murrer Jyſtanter. 

If a Demurrer be entered it cannot be waived, except both the Co. Car. 313. 
Plaintiff and Defendant do conſent unto it, nor then without Leave of Jerk. 128. 
the Court; becauſe by the Demurrer both Parties have ſubmitted the 5 a. ap 
Matters in Law in Queſtion betwixt them to the Judgment of the 
Court. | h | 

A Demurrer is not to be allowed unleſs it be ſigned by Counſel. Lil. Reg. 436. 

ut a C- 


murrer upon a Challenge to a Jury is good without a Counſel's or Serjeant's Hand; and as ſoon 
as it is agreed on at the Bar, the ſame is to be entered up without further Circumſtances. 3 Leon. 222. 


3. What Fats are admitted by a Demurrer. 


It is laid down as a general and unconteſted Rule, that a Demurrer ©, Lis. 72. 4. 
admits all ſuch Matters of Fact as are ſufficiently pleaded. Dier 21. 


5 Co. 69. 
Doct. pl. 119. Hob. 81. 1 Sand. 353 Carth. 31. 


And therefore if in Waſte the Defendant demurs to the Declaration, 34 H. 6. 3 
and it is adjudged againſt him, there ſhall iſſue no Writ of Waſte, this Pos. 24 117. 
being admitted by the Demurrer ; but a Writ ſhall iſſue to inquire of 
the Damages. 

But Matters not ſufficiently pleaded are not admitted by a Demurrer ; Hb. 56. 
ſo in a Demurrer upon a Matter in Law, ſays my Lord Hobart, tho 
the Parties will join upon ſome one Point, upon which, if it ſtood a- 
lone, Judgment ſhould be given for the one Party ; yet if upon the 
whole Record Matter in Law appears why Judgment ſhould be given 
againſt the ſaid Party, the Court muſt determine ſo; for it is the Of- 
fice of the Court to determine the Law upon the whole Record, and 
the Conſent of Parties cannot prejudice their Opinions, nor diſcharge 
them of ther Office in that Point. | 

If in Covenant divers Breaches are aſſigned, ſome of which are good 2 Sand. 379, 
and others ill, and the Defendant demurs on the whole Declaration, 380 
the Plaintiff ſhall have Judgment for (Y) thoſe which are well aſſign- (5) In Tro- 
ed, and for the others ſhall be barred. 8 ver for ſeye- 

N ral Things, 
and among the Reſt De duobus ful.ris, the Defendant demurred, and Holt, Ch. J. refuſed to give 


Judgment Quod Nil Capiat, ſaying, the Plaintiff may take ſeveral Damages, and releaſe as to 
this, and then take Judgment as to the Reſt, and all would be well. 1 Salk. 218. 


4- How 
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4. pow far a Judgment on a Demurter is peremptozp. 


(a) So where It ſeems to be agreed as a general Rule, that a (a) Judgment on à 


a Statue Demurrer is as concluſive and binding as if the ſame had been after a 


enats, That . 
2 Verdict, Oc. 


convicted of ſuch an Offence ſhall forfeit ſo and ſo, a Conviction on a Demurrer hath been held 
ſufficient. 11 Co. 53. 1 Rol. Rep. 89. 


Fenk. 306. But upon a Plea to the Juriſdiction, Perſon, Writ, Aid prier, View, 
(b) Dier 69. Eſſoin, () Voucher, and Demurrer joined upon ſuch Plea or Prayer, 
7% 35, 34% and ruled againſt him who demurs, there is only a Judgment to an- 


. 5.—If 
a 4a "De. ſwer over. 


murrer a Perſon ſhall have the Advantage of his Age, Qucre 3 H. 6. 46. Dock. pl. 116. 


Vide 2 Hawk, It ſeems to be the better Opinion, that a general Demurrer, conclu- 

F. C 334. ding in Bar of an Appeal or Indictment, or a Demurrer to a Plea in 
Bar which admits the Fact, or to a Replication to ſuch a Plea, is pe- 
remptory and concluſive ; ſo that if the Indictment be good, Judgment 
and Execution ſhall go againſt the Priſoner, 

Dier 38. But it hath been adjudged, that if an Appellee demur in Law to an 

Cro. Elix. 196. Appeal by Reaſon of the Inſufficiency of the Declaration, or generally 
demur to the Declaration, with a Concluſion Et petit judicium de narra- 
tione illa, & quod narratio illa caſſetur, &c. ſuch Demurrer ſhall not con- 
clude him from pleading over to the Felony, either at the ſame Time 
with the Demurrer, or after it ſhall be adjudged againſt him. 

Cro. Elix. 196. But in Criminal Caſes, not Capital, if the Defendant demur to an 

Raft. Ent. Tndictment, Sc. whether in Abatement or otherwiſe, the Court will 

_ 218. not give Judgment againſt him to anſwer over, but final Judgment; 

. , . . s 

200. for it ſeems, that in ſuch Caſes there can be no Demurrer properly in 
Abatement, except it be to a Plea in Abatement, or to a Replication 
to ſuch a Plea. 


5. Of the Difference between a General and Special De⸗ 
murrer. 


05. Lit. 72. 2. A Demurrer is ſaid to be General or Special; (a) General where no 
(e) The particular Cauſe is alledged; Special where the particular Thing objec- 
8 ted to is pointed out, and inſiſted upon as the Cauſe of Demurrer; 
murrer are, and herein it is ſaid, (c) that as a General Demurrer confeſſeth all 
Quod breve ſuch Matters of Fact as are ſufficiently pleaded, ſo he that demurs 
vel narratio Specially can take no Advantage of any other Matter of Form than 


vel placitum, what he hath expreſſed in his Demurrer ; but he may of any eber 


Ef. materia- 
que in eodem Matter of Subſtance. 


content” minus ſufficien in lege exiſt, &. — A Demurrer, becauſe Incerta & caret forma, is a General 
Pemurrer, 1 Show. 242. Comb. 297. (d) 10 Co. 88, 


1 Vent. 24. And hercin it is ſaid, that the antient Practice was to demur Spe- 
8 cially, and that the Way was, when the Pleadings were drawn at the 
obſerved in Bar, to make the Exception immediately, and the other Party might 
Demutrers, mend if he pleated, or might demur if he durſt venture it; and Hale 
always to ſays, that though now they are put in Paper, yet ſuch a Courſe ſhould 
—_ be obſerved, that Perſons might not be caught by Demurrers contrary 
wurrer. to the original Intention of them. 

2 Eulſ. 267. fer Cole. 


3 | But 
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But as the Law requires Regularity in it's Proceeding, and that all 1%. 38. 
Parts of Pleading ſhould be according to approved Precedents, it ſeems 2 x 
an eſtabliſhed Rule, not to admit the Party to amend after a Demurrer , V — 
entered of Record; but it hath been held, that if the Plaintiff declares ; Lev. 39. 
and the Defendant pleads, and the Plaintiff replies and the Defendant 3 Med. 235- 
demurs, and the Plaintiff joins in Demurrer, yet the Plaintiff may Ad 263. 
move to amend on Payment of Coſts, if the Cauſe be ſtill in Paper; 
fo may he withdraw a Demurrer not entered of Record, and move t 
amend. | 

Alfo where a Perſon hath good Cauſe of Demurrer at the Time of 1 Sand. 283. 
his Demurring, no Act of the other Party afterwards will make it D v. 
naught ; as if in Debt for Rent, the Plaintiff declares for more than N 
appears by his own ſhewing to be due to him, and for which the De- | 
fendant demurs, the Plaintiff cannot afterwards enter a Remittitur for 
the Overplus ; for by this Means the Defendant, by relying on his De- 
murrer, might be tricked in his Defence. 

But for the better Underſtanding the Difference between a General 
and Special Demurrer, we ſhall briefly conſider, 


** 6 0 
th 6— Mts. 
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6. What Things are good, on a General Demurrer, that 


would be otherwiſe on a Spectal one. 


Herein the eſtabliſhed Diſtinction is, that Matters of Subſtance, 
that is, the Omiſſion of ſuch material Things as are neceſſary to ſhew 
a Right in the Plaintiff, or material for the Defendant in his Plea, may 
be taken Advantage of on a General Demurrer ; but Matters of Form 
merely muſt be ſpecially alledged, and aſſigned as Cauſes of Demurrer; 
for the Law, ſays my Lord (a) Hobart, requires in Pleadings two For this Di- 
Things; 1/t, That it be in Matter ſufficient : adh, That it be deduced ſtinction vide 
and expreſſed according to the Forms of Law]; and if either the one 19 Cs. 88. | 
or the other of theſe be wanting it is Cauſe of Demurrer, with this Dr, Tafel- 


ie, 
Diſtinction, which ſeems to be founded on the Common Law, and is — pl. 119. 
fully explained and confirmed by the Statutes 2) Elis. & 4 Ann. page 
ch 185. 


1 Rol. Rep. 112. Co. Lit. 2. 4. Hob. 127, 164. Hutt. 15. Savil 78, 87. Palm. 368. 1 Leon. 44. 
2 Rol. Rep. 306. 1 Sid. 308. 1 Sand. 9, 81, 98, 337. 2 Sand. 190. 5 Mod. 18. Carth. 66, 88. 


1 Salk. 219. (a) Hob. 232. 


By the 2» Eliz. cap. 5. ſect. 1. reciting, That exceſſive Charges 

and Expences, and great Delay and Hindrance of Juſtice hath grown 
in Actions and Suits between the Subjects of this Realm, by Rea- 
ſon that, upon ſome ſmall Miſtaking, or Want of Form in Plead- 
ing, Judgments are often reverſed by Writs of Error, and oftentimes 
upon Demurrers in Law, given otherwiſe than the Matter in Law 
and very Right of the Cauſe doth require, whereby the Parties are 
conſtrained either utterly to loſe their Right, or elſe after long 
Time, and great Trouble and Expences to renew again their Suits ; 
for Remedy whereof it is enacted, That after Demurrer joined, and 
entered in any Action or Suit in any Court of Record within this 
Realm, the Judges ſhall proceed and give Judgment according as 
the very Right of the Cauſe and Matter in Law fſhatl appear unto 
them, without regarding any Imperfection, Defect, or Want of Form 
in any Writ, Return, Plaint, Detlaration, or other Pleading, Proceſs, 
or Courſe of Proceeding whatſoever, except thoſe only which the Par- 
ty demurring ſhall ſpecially and particularly ſet down and expreſs, to- 
c gether with his Demurrer, and that no Judgment to be given ſhall 


© be reverſed by any Writ of Error for any ſuch Imperfection, De- 
Vol. IV. M m 6 fea, 
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« fect, or Want of Form as is aforeſaid, except ſuch only as is before 
© excepted. 4 

© And Sed. 2. it is further enacted, That after Demurrer joined and 

| © entered, the Court, where the ſame ſhall be, ſhall and may, by Vir- 

© tue of this Act, from Time to Time amend all and every ſuch Im- 

perfections, Defects, and Wants of Form, as is before-mentioned, 

other than thoſe only which the Party demurring ſhall ſpecially and 

< particularly expreſs and ſet down, together with his Demurrer, as is 
© aforeſaid. 

There is a Proviſo in this Act, that it ſhall not extend to criminal 
Proceedings. 

It hath been frequently adjudged, that if a Plea be double no Ad- 

Co. Lit. 2. vantage can be taken thereof on a General Demurrer ; but the Party 

1 Rol. Rep. muſt ſhew (a) ſpecially in what the Doubleneſs conſiſts, being only Mat- 


4 4. ter of Form, and clearly within the above-mentioned Statute 27 Flix. 


(a) In Demurrer for Duplicity, it is not ſufficient to demur Quia duplex eft, or Daplicem habet ma- 
teriam, but the Party muſt ſhew wherein; for the Starute, by requiring to ſhew Cauſe, intended 
to oblige the Party to lay his Finger upon the very Point, 1 Salk. 219. per Holt, Ch. ]. 


1 Rel. Rep, As in Debt upon an Obligation for Performance of Articles, which 


1 was to pay ſo much at two Days in certain, the Defendant ſays he 
hey ; paid accordingly, the Plaintiff replied that he had nor, this was held a 


double Plea, becauſe it went to both Days, yet aided on a General 
Demurrer. 
10 C. 94. 4. So if the Defendant pleads a Plea which amounts to the General 
Do#. pl. 116. Iſſue, this is but Matter of Form, and muſt be taken Advantage of on 
2 a Special Demurrer; alſo at Common Law, if a Defendant had plead- 
L 306. ed a Plea which amounted to the General Iſſue, and the Plaintiff had 
demurred thereupon; if the Defendant had refuſed to plead the Ge- 
neral Iſſue, but inſtead thereof joined in Demurrer, the Court deter- 
mined it againſt him. 


5 Med. 18. Alſo it is held, that if a Special Matter is pleaded, which looks like 


the Colour of a Plea, but amounts to the General Iſſue, it is no Cauſe 
of Demurrer ; as if in Debt you plead a Releaſe, though you might 
have given it in Evidence on Ni debet, yet it is no Cauſe of Demurrer ; 
ſo in Debt for Rent, if you plead Entry and Expulſion, it is no Cauſe 
of Demurrer, though it may be given in Evidence on Nil debet. 


_ 1 Lit. Reg. But where an Act of Parliament gives the Party Privilege to plead 


436. the General Iſſue, and he pleads Specially, if ſuch ſpecial Plea be faulty 
the Plaintiff may demur to it; for though he needed not to have 
pleaded Specially, yet having done ſo, his Plea muſt be agreeable to 
the Rules of Law. | | 

1 Lil. Reg. There muſt be a ſpecial Demurrer to a Negative Pregnant, that is, 

437- a Negative Plea, which doth alſo contain in it an Affirmative; and to 
an Argumentative Plea, that is, a Plea which concludes nothing direct- 
ly, but only by Way of Argument or Reaſoning, for the Court will 
intend every Plea to be good till the contrary doth appear. 

Cro. Eliz. In Debt upon an Obligation to perform Covenants, the Defendant 

Zi. , Fpleaded generally Performance of Covenants, where ſome are in the 

ole Heb. 19, Negative, and ſome in the Affirmative ; and this was held to be but 

Meer 8 56. Matter of Form, and aided by the Statute 2) Eliz. except the Party 

Co. Lit. 503. ſheweth for Cauſe of his Demurrer, that ſome of the Covenants are in 
the Negative, and ſome in the Affirmative, for the Court ſhall adjudge 
according to the Truth of the Matter; but if any of the Covenants 
are in the Disjunctive it is otherwiſe, for the Court cannot know which 
of them in the Disjunctive he hath performed. 

Comb. 297. In ͤ Debt upon a Bond for Performance of Covenants in an, Inden- 

Gibbs v. Cope: ture of Apprenticeſhip, ſeveral Breaches were aſſigned, and the Defen- 


2 "— Gant 


Pleas and Pleading. 135 


dant demurred generally ; and per Holt, C. ]. you could not take Ad- 
vantage of the Aſſignment of ſeveral Breaches even at Common Law, 
without ſhewing it tor Cauſe; and though in this Caſe there were the 
Words Incerta & caret forma, yet it was held but a General Demurrer, 
and therefore ill. 
But though Matters of Form are holpen upon a General Demurrer, Hob. 233. 
yet there muſt be ſufficient appear to the Court to ground their Judg- 
ments upon; and it is not enough that the Party hath Right, but ſuch 
Right muſt be diſcloſed to the Judges in the Record ſo as to enable 
them to pronounce upon it. 
And there it hath been held, that if an Executor or Adminiſtrator Hob. 233. 
brought an Action of Debt, and did not produce their Probate or Ad- But this is 


miniſtration, that this was not holpen. 338 


preſs Words of 4@ 5 Ann. which vide Tit. Amendment, Letter (B). 


So if a Man plead a Conveyance of a Rent, or the like, that can- Heb. 233. 
not paſs without Deed, without (a) producing the Deed in Plea it is 10 Co. 88. 
not holpen ; for it is not enough for the Party to ſay that he is Exe- 7 m oy 
cutor, or that the Rent was granted to him, but the Court muſt ſee (a) Thar the 
and judge of it, or elſe the Right appears not; and the adverſe Party Omiſſion of 
may cauſe the Deed to be inrolled, which makes it a Part of the Plea, Prefert in 


whereupon the Court ſhall judge whether it maintain the Plea or not. . 


ed, is only Matter of Form, which the Party demurring cannot take Advantage of upon a Gene- 
ral Demurrer, and that when Oyer of the Deed is demanded, it is preſumed that the Decd is in 
Court, and that ei legitur; the Reading is the Act of the Court. 1 Sid. 308. 


So if the Means be wanting whereby the Right ſhould be made to Heb. 233. 
appear, it is incurable; as if a Man bring an Action of Debt upon an 
Obligation and produce it, but ſays it was made beyond Sea, or does 
not alledge a Place where it was made, a General Demurrer ſerves; 
and for the ſame Reaſon two Affirmatives without a Traverſe is not 
holpen, becauſe it admits no Trial, without which the Court cannot 
ſee the Right. | 2 

So in Debt upon an Obligation, conditioned for the Performance of Hb. 233. 
an Award, the Defendant pleads Nullum fecerunt arbitrium, and the E, 5. 
Plaintiff replies and ſhews the Award, he muſt alſo ſhew the Breach, 22 
without which he hath no Cauſe of Action, or it is ill on a General ART.” 
Demurrer ; for though the Defendant can make no Anſwer to the 
Breach, FR it ought to appear to the Court that the Plaintiff hath 
Cauſe of Action. | 

But if in Debt on an Obligation conditioned for the Performance of 1 Sd. 370. 
an Award, ſo as, Sc. the Defendant pleads No Award made, and the 
Plaintiff replies, that ante exhibitionem bille, ſcilicet the 24th of Fune 
(which was a Day within the Submiſſion) the Arbitrators made an A- 
ward, Sc. and the Defendant demurs generally, the Plaintiff ſhall have 
Judgment; for though the Plaintiff ought to have replied, that the 
Arbitrators made their Award before the Day limited to them, yet this 
is Form only, and helped on a General Demurrer. 250 | | 

If in Debt on a Bond for Performance of an Award, the Defendant 1 Salk. 72. 
pleads No Award, and the Plaintiff ſets forth an Award with a Profert Foreland v. 
in Cur. and the Defendant craves Oyer, and then demurs for Variance se. 
between the Award ſet out in the Replication and the Oyer, and the 
Variances appear material, the Defendant muſt have Judgment ; other- 
wiſe if the Variance had been as to thoſe Parts in which the Award 
was void, | | 8 155 . 

It hath been held, that a Declaration in Treſpaſs, not concluding Carth. 66. 
contra pacem Domini Regis was ill on a General Demurrer ; but this is 22 
now helped by the forementioned Statute 4 & 5 Aun. cap. 16. mee 3 

| . enacts, 
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enacts, That no Advantage or Exception ſhall be taken of or for an 
immaterial Traverſe, or of or for the Default of alledging the Bring- 
ing into Court any Bond, Bill, Indenture or other Deed whatſoever 
mentioned in the Declaration, or other Pleading, or of or for the 
Default of alledging of the bringing into Court Letters 'Teſtamen- 
tary or Letters of Adminiſtration, or of or for the Omiſſion of H 
armis & contra pacem, or either of them, or of or for the Want of 
Averment of Hoc paratus eft verificare per recordum, or of or for not 
alledging Prout patet per recordum; but the Court ſhall give Judgment 
according to the very Right of the. Cauſe as aforeſaid, without re- 
garding any ſuch Imperfections, Omiſſions and Defects, or any other 
Matter of like Nature, except the ſame ſhall be ſpecially and parti- 
cularly ſer down and ſhewn for Cauſe of Demurrer. 


SS a 6 @a.a.,ac 290.0 &@.a..0:;,omv 


7. Demurrer to Evidence. 


C. Lit 2 Demurrer to Evidente is an Admiſſion of the Truth of the Fact al- 
Allen 18. ledged by the adverſe Party, or an Acknowledgment, that the Evi- 
__ 1% dence produced by him at the Trial of the Cauſe is true, but denies 
* ow =E its Operation and Effect in Law, and thereupon he demurs, and prays 
Dod, fl. 1481 the Judgment of the Court; for the Fact being agreed on, the Judges 
are the proper Expoſitors of the Law, and. are to determine the 
ſame, and not the Jury; but if a Matter of Evidence which is thought 
material be offered, and the Court difallow or over-rule it, this is a 
proper Matter for a (a) Bill of Exceptions, which the Judges are com- 
(a) For this PEllable to ſign; alſo () if the Court over-rules one who offers to de- 
vide Tit. Bill mur upon Evidence, this is a proper Caſe for a Bill of Exceptions, 


0 ey” Er and the Remedy which the Statute in that Caſe provides. 

9 Co. 13. : | 

2 Inſt. 426. and Cro Car. 341. Cort and The Bi of St David's adjudged. 1 Fon. 331. S. C. b 
which it appears, that a Bill of Exceptions oy rendered and ſigned. Jon n | < 


5 Co..194,4 Tf in Ejectment, or any other Action, the Plaintiff gives in Evidence 


* any Matter in Writing or Record, or a Sentence in the Spiritual Court, 
751-2. S. C. and the Defendant offers to demur thereupon, the Plaintiff cannot 
ad judged, be · refuſe joining in Demurrer, but muſt do the ſame, or waive his Evi- 
cauſe 1 dence. | 

cannot be | | 


any Variance of a Matter in Writing, 1 


5 Co. 104. Alſo if the Plaintiff produce Witneſſes to prove any Matter of Fact, 


Cro. Eliz. 152. upon which any Queſtion in Law ariſes, and the Defendant admits their 
— ry Teſtimony to be true, in ſuch Caſe likewiſe the Defendant. may demur; 


ſaid, thar fo the Plaintiff may demur upon the Evidence offered by the Defen- 

if either Par- daut Mutatis mutandis. 

ty offers to Ay | | 

demur upon any Evidence given by Witneſſes, the other, unleſs he pleaſeth, ſhall not be com- 
elled to join; becauſe the Credit of the 8 1s to be examined by a Jury ; and the Evi- 
ence is incertain, and may be inforced more or leſs, but both Parties may agree to join in De- 

murrer upon ſuch Evidence. Alſo it is ſaid; that in a Demurrer upon Evidence the Party de- 

murred-unto may demand Judgment of the Court, whether he ought to join in the Demurrer ; 

for if there be not & colourable Matter to ground the Demurrer upon, the Court will not force 

the Party to join in it, but will over-rule it, that Juſtice may not be ftirolouſly delayed, 1 Lit. 

Reg. 437. | N 5 | 


Co. Lit. 12. 4. Bux. in the Caſe of the King, he by his Prerogative is not obliged 
Dier 53. pk. S. to join in _ Demurrer; but in Caſe any Doubt ariſes, the Court 
Cro.Elz. 752+ may, direct the Jury to find the Matter ſpecially, and thereupon de- 


Co. 104 [termine what the Law is. 


King by his Prerogative may waive his Iſſde and demur in Law, & econ”, Plow. By. a. 236. 
1 . He 
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He that demurs upon Evidence ought to confeſs the whole Matter 4#en 18. 
of Fact to be true, and not refer that to the Judgment of the Court; . 
and if the Matter of Fact be uncertainly alledged, or that it be doubt- aid t b i 
ful whether it be true or no, becauſe offered to be proved only by reſolved. 
Preſumptions and Probabilities, and the other Party will demur there- Stile 22, 34. 
upon, he that alledges this Matter cannot join in Demurrer with him, 8 © 
but ought to pray the Judgment of the Court, that he may not be ad- 
mitted to his Demurrer, unleſs he will confeſs the Matter of Fact to 
be true. 

As if it be alledged by one Party, that there is ſuch a Writ, which Sie 22, 34- 
is denied by the other, and thereupon there is a Demurrer to the Evi- 4% 18. 
dence; upon this there can be no Judgment given, for the being or not 
being ſuch a Writ is Fact that the Jury ſhould determine; but in this 
Caſe a Writ ſhould have been admitted ttiel quel, and then the Effect 
thereof might have been determined by the Court; and in this Caſe 
both Parties having misbehaved themſelves, the one in offering, and 


the other in joining in Demurrer, the Court held, that Judgment could 


— — 


not be given for either, but that an (a) Alias venire facias ſhould be (a) In S 


awarded. 34. it is ſaid 


a | : by Rolle, that 
a new Venire facias ſhould go in the ſame Manner; as if a ſpecial Verdi& be found inſufficient; 


but in Allen 18, the Opinion of the Court was, that an Alias venire facias ſhould be awarded, and 
not a Venire de novo, becauſe no Verdict was given. 


Upon a Demurrer to Evidence, though the Matter of Fact be con- Plew. 408. 
feſſed, yet the Jury may inquire of the Damages, and aſſeſs them con- S#vlaſtica's 
ditionally, viz. if upon the Argument of the Demurrer the Law ſhould _ 
be for the Plaintiff, then ſo much, Sc. Alſo it hath been (Y) reſolved, b) C 2 
that the Damages may be inquired of by a Writ of Inquiry of 8 Dinah 
mages, when the Demurrer is determined; and it is ſaid to be the moſt v. Newborr. 
uſual Courſe, when there is a Demurrer upon Evidence, to diſcharge 
the Jury without more Inquiry. 

Error of a Judgment in the Palace Court in Aſſumpſit, where to prove 1 Lev. 87. 
the Conſideration an Arreſt was to be proved by the Plaintiff; and for Fits Harris 
that he did not produce the Writ the Defendant demurred on the Evi- l. 
dence, and thereupon Judgment was given for the Plaintiff : And now 
to reverſe the Judgment it was faid for the Plaintiff in Error, that the 


King's Writs are Matters of Record, and are not to be proved bur 


by themſelves; and it was agreed by the Court, that the Writ ought 
to have been produced in Evidence, but by the Demurrer it is con- 
feſſed, the Arreſt being Matter of Fact, though it be to be proved 
by a Matter of Record; and the Jury might of their own Know- 
ledge know that there was a Writ; and by the Demurrer on the Evi- 


dence all Matters of Fact are confeſſed that the Jury could know of 
their own Conuſance. | 


— — 


— 
— 


— 


(O0) Plea at what Time to be put in, and 
the Ceremony requiſite therein. 


1 the Defendant neglects to put his Plea, when the Rules for plead- Lit. Reg. 36, 
ing are out, the Plaintiff may ſign Judgment for want thereof; but 37: 

if the Matter which is to be pleaded is difficult, the Court will upon 

Motion grant the Defendant longer Time to put in his Plea than 


otherwife by the Rules of Court he ought to have; but without Leave 
Vol. IV. Nn of 
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Lit. Reg. 37. 


Hill. 5 Geo 2. 


in B.R.Snell- that being Executrix ſhe might imparl till next Term, that ſhe might 


grave v. Ad 
ris, Executor 
of H. Morris, 
and S. P. ſo 
ruled be- 

tween the 

Bank of Ene- 
land v. Morris. 


Trin. 5 Geo. 2. 
in B. R. 
Knight Vs 
Robinſon. 


5 Mod. 215. 


Comb. 3- per 


Comb. 251. 


Comb. 19. 


Mich. 4Geo. 2. 
in B. R. An- 
dreqvs V. 

Lingley. 

Mich.) Geo. 2. 
in B R. Star- 
kie v. Wilkes. 


2 Lil. Reg. 
298-9. 


of the Court he cannot have longer Time, becauſe the Court is to 
judge whether it be neceſſary to piead ſuch a Plea as requires longer 
Time to conſider of than ordinary ; and ſhould it be otherwiſe, the 
Defendant might upon ſuch Pretences delay the Plaintiff without 
Cauſe. 

Alſo where the Plaintiff doth keep any Deed or Writing or other 
Thing from the Defendant, which doth belong unto him, and where- 
by he is to make his Defence, and is diſabled by the Retaining thereof 
to plead for his beſt Advantage, the Court will upon a Motion grant 
an Imparlance to the Defendant till the Plaintiff do deliver it to him, 
or bring it into Court, and alſo a convenient Time after till he can 
draw up his Plea; for the Law gives every Defendant convenient 
Time to make his beſt Defence; and in this Caſe, if the Plaintiff be 
delayed, it ſhall be adjudged his own Default. 

So where an Executrix was ſued by ſpecial Original, it was moved, 


know how to plead with Safety; the Motion was granted for four 


Days to plead, and afterwards for three more; but the Court refuſed 
to inlarge it to the following Term, becauſe of the Inconveniency that 
might accrue to other Creditors ; and in doing of it thus far obliged 
the Defendant to enter into Terms not to acknowledge Judgment in 
the mean Time to other Creditors that were in equal Degree with the 
Plaintiff, nor to do any Thing to his Prejudice. 

So a Defendant had Time to plead given till the ſecond Day of 
the next Term, upon Affidavit that four Days before the Declaration 
delivered he was and ſtill continued to be ſo indiſpoſed in Mind that 
he could not make his Defence. | 

When a Perſon appears upon a Recognizance, or in propria perſona, 
or is a Priſoner in Cuſtody upon any Information for a Miſdeameanor, 
where no Proceſs iſſued out to call him in, by the Courſe of the Court, 
in theſe Caſes he muſt plead inſtanter. 

Thoſe that come in upon a Habeas Corpus or Attachment muſt 
plead the ſame Term without Imparlance, giving the ordinary Rules, 
which are eight Days. | 

A Plea in Abatement muſt be pleaded within four Days, without 
ſpecial Leave from the Court, becauſe the Perſon coming in by the 
Proceſs of the Court ought not to have Time to delay the Plaintiff; 
alſo ſuch Plea by the 4 & 5 Ann. cap. 16. being for Delay is not to be 
received, unleſs on Oath, and probable Cauſe ſhewn to the Court. 

Upon a Reſpondeas Ouſter they have uſually four Days Time to plead; 
but this is ſaid to be in the Diſcretion of the Courr. 

By the Rule of the Court, as many Days are allowed for the De- 


fendant to plead after Oyer given, as he had by the Rule of the Court 
at the Time of Oyer demanded. 5 


Defendant had an Order by Conſent from a Judge for eight Days 
Time to plead, and at the Expiration of the eight Days Plaintiff 
ſigned Judgment, without giving a Rule to plead; & per Cur, the 
Judgment is regular; Rules are only to give the Parties Notice when 
they are expected to plead, here the Defendant's praying Time to 
plead excludes any Preſumption that the Plaintiff has not given him 
ſuch Notice. | Wo 

If the Defendant doth not plead according to the Rules of the 
Court, ſo that the Plaintiff may enter Judgment upon a Ni dicit, yet 
if after the Rules are out the Defendant do put in his Plea into the 
Office before the Plaintiff hath entered his Judgment, this Plea is to 
be accepted, and the Plaintiff ought not then to enter his Judgment; 
and if he doth, the Judgment may be ſet aſide for Irregularity. 

4 | 
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Every ſpecial Plea muſt have Counſel's Hand, otherwiſe it will be 2 Lil. Reg. 
rejected, and the Plaintiff may ſign Judgment; but if there be two 99. 
Defendants, and one pleads a general Iſſue, and the other ſpecially, 

and both are on the ſame Paper; though the ſpecial Plea is not ſigned, 

the Plaintiff cannot rejet the general Iſſue, and take Judgment 


| _ both; for if he does the Judgment is totally erroneous, and 
i 


Execution be ſued Reſtitution ſhall be awarded ; but the Plaintiff 
may regularly take Judgment againſt him who pleaded ſpecially, | 
A foreign Plea muſt be ingroſſed in Parchment, and ſigned by — Reg 299. 
Counſel, and put in upon the (a) Oath of the Defendant, that is, he pope 3 
muſt ſwear that his Pleais true, or ſuch a Plea is not to be received; 7 26. 
becauſe thereby he endeavours to ouſt the Court of its Juriſdiction. (a) If one 


will not ſwear 
4 foreign Plca, where he ought to do it, the Plaintiff may enter Judgment upon a Nihil dicit. 
Stile 225. 


Error was aſſigned, that the Defendant in the Writ of Error was 1 Sid. 172. 
dead before the firſt Judgment given, and it appearing by Afﬀidavits * * * 
that he was alive, and that it was a Trick merely for Delay, the Court $79,030,023. 


would over-rule the Plea, unleſs the Plaintiff would ſwear that it was 
true, as he believes. | 


(P) Continuance and Diſcontinuance in 
Pleading. 


AT Common Law no Plea could be determined but in the Preſence Bro. Diſcont!- 
of the Parties, unleſs Default was made by one of the Parties, nance, (1), 

and not excuſed ; and therefore by the Statute of Heſtm. cap. 28. to 5g 2 

ſave Delays at the Ni prius, they ordered, that the Inqueſt ſhould be | F , 

taken, though the Defendant made Default, and did not appear; from 487-8. 

hence it became neceſſary, after Iſſue joined, that there ſhould be Cro. Fac. 523. 

Continuances from Time to Time till the Verdict was taken, as before C. Car. 236. 

Iſſue joined, a Scilicet was given the Defendant from Term to Term 

until his Plea was put in; and if theſe Continuances were not en- 

tered from Term to Term, the Defendant was without Day in Court; 

and wherever he was ſo, there was an End of the Proceedings in that 

Writ ; for he had fulfilled the Command of that Writ in appearing, 

and the Court might give Judgment againſt him if he did not plead ; 

and if the Court neither gave him Leave to plead, nor gave Judg- 

ment againſt him for want of a Plea, he having fulfilled the Writ, the 

Matter was at an End; fo if he had pleaded, and the Court had not 

given a Day to the Parties to prove their Allegations, there likewiſe, 

the Defendant having appeared, the Writ was complied with, and the 

Matter at an End, unleſs the Court gave further Time to verify the 

Allegations; and therefore in ſuch Caſes there muſt be Continuances 

till the Verdict. . 

So upon a Demurrer, or after a Verdict given, if the Court gave 1 Rol. Ab.. 
Time to conſider of their Judgment they muſt give Day to the Parties, 484. 
becauſe they can determine nothing in the Abſence of the Parties, and Los 233.7 
the Command of the Writ being complied with by the Defendant's 54% 5.1%. 
Appearance, the Effect of the Writ being anſwered, it is at an End; 144. S. P. 
and the Court can give Time only from one Term to another; for if nt. but is 
they could give Day to a ſecond Term, they might give it to a 5th, not Lau. 


20th, or 100, and they would have Power to delay ad infinitum. 
If 


—— | — — 
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1 Rol. Abr. If a Man declares in an Action upon the Statute of Monopolies, as 
os the King's Patentee of Soap, and after the Defendant in Eaſter Term 
Find 5 Ba. pleads, that the King did not make any ſuch Letters Patent, and Iſſue 
ker adjudged. is joined thereupon, and Day given to the Plaintiff till Mich. Term, 
| but there is no Continuance between Eaſter and Trinity Term, it is a 
Diſeontinuanee; for though the Court might give Day to bring in 
the Letters Patent in Mich. Term, omitting Trinity Term, yet there 
ought to be a Continuance between Eafter and Trinity Term by a Curia 
adviſare uult till Trinity Term, or otherwiſe it is a Difcontinuance. 
1 Rel. Ab. In Ejectment, if the Defendant at the Day of Nifi prius at the 
486. Affizes pleads, that the Plaintiff entered into Parcel of the Land 
Lane 81, 86, pending the Writ, and the Juſtices of Niſi prius accept the Plea, and 
82 10 diſmiſs the Jury, though they do not give any Day to the Parties 3 
Brown'sCaſe. Banco, yet this is not any Diſcontinuance, altho' the Plea is collateral ; 
for the Day of Niſi prius and the Day in Bank are but one Day, for 
the Court in Banco gave Day to the Jurors in Banco niſi prius Fuſtici- 
(a) If the arii ad aſſiſas veneriut, and to the (a) Parties Day is given there abſo- 
I er pros lyutely. 
apainfſt the 


Defendant, it is not material whether he had a Day given in Banco or not; becauſe he hath no- 
thing further to do but to diſcharge himſelf, Palm. 333. Cro. Car. 236. & vide Cro. Fac. 528. 


th 


** 


1 Rot. Abr. If a Man recovers upon Demurrer, or by Default, Sc. and a Writ 
485. Pipe v. of Inquiry of Damages is awarded, there ought to be Continuances all 
Agar. Times between the firſt and ſecond Judgment, otherwiſe it will be a 


4's. sC Diſcontinuance ; for the firſt is but an Award, and not compleat till 


But 3 Bf. the ſecond Judgment upon the Return of the Writ of Inquiry of Da- 


208. S. C. it mages. 
is held by 


the Clerks, that there is no Neceſſity to have a Continuance entered after the Writ of Inquiry 
awarded; and per Coke, it is good either Way.— If a judgment be given in Treſpaſs, or other 
ſuch AGian, by Default or upon Demurrer, and a Writ of Inquiry of Damages awarded, returna- 


ble the next Term, no Continuance per idem dies ſhall be given to the Defendant, becauſe he is 


out of Court by his own Default; ſaid to be the conſtant Courſe of the Court of King's Bench. 


3 Rol. 5 486. But for this dide 11 Co. 6. b. Cro Eliz. 15, 144, 774. 1 Rol. Rep. 31. Godb. 195. 
1 Sid. 16. 


Rol. Abr. In an Action of Debt in an (Y) inferior Court, if the Defendant ac- 


486 Thornton knowledges the Agtion at one Court, and no Judgment is entered at 


indeed. this Court, but at the next Court Judgment is given for the Plain- 
{b) That tiff; if there be no Continuance between the ſaid Courts, this is a 
the Proceſs Diſcontinuance. 15 


in an inferior | 
Court muſt be returned at a Day certain, and ought to be to the Court as well as to the Day. 


* 


Vide Cro. Eliz. 105. Cro. Fac. 314. Stile 38, 66, 70, 122. Cro. Car. 254. 2 Bulſt. 36. 1 Mod. $1. 


2 Mod. 59.— But if a Continuance be made in an inferior Court ad proximam Curiam ibidem tenen- 
dam, without alledging any Day to which it is ren yet if the Court be to be held by Cu- 
ſtom, not at any certain Day, as every Week, or de tribus in tres, &c. but die lene, when the udges 
thereof pleaſe, this is a good Continuance. Cro. Car. 254.——In a Pie-Powder Court the Adjourn» 
ment was entered [dem dies datus eſt, where it ſhould have been Eadem bora, yet adjudged good. 
Moor 459. pl. 637. | 


Cre. Fac. 357. If in an Action upon the Caſe in an Inferior Court the Defendant is 

> eſſoigned, and hath a Day per eſſoigne, and the Plaintiff habet eundew 
ey» . . 4 

diem, at which Day the Defendant being demanded appears not, but 

makes Default, & habet diem per defaltam ſecundum conſuetudinem ville 

given by the Court, Ec. this is a Diſcontinuance ; for when the Defen- 

| dant made Default he was aut of Court, and (a) ſa no Day could be 

(c) For this given te him; and the Cuſtom alledged cannot help that which is a- 


vide Cra, Cas. gainſt the Common Law. 
341. 1 Fon, 


331. Tele. 155. Stile 328, 329. 


3 | If 


Cs Pi 75 OS * 
R 


8 


Pleas and Pleading. 141 
If in a Quo warranto againſt a Corporation, for ufing a Fair and Mar- Herd. 504. 4t- 
ket and taking Toll, Oc. Iſſue is taken, whether they have Toll by % General 
Preſcription, or not, and it is found for the Defendants; the Attorney 7 
General may yet proceed to take Iſſue upon the reſt, for in the Caſe of 5 X44. 271. 
the King there is no Diſcontinuance before Judgment. S. C. cited — 


| That when 
the King is Party no Day is given to him, becauſe he is always preſent in Court. 1 Rol. Abr. 486-3. 


In an Action after Iſſue joined, and a Verdict for the Plaintiff, the : nu, Abe. 
Plaintiff cannot diſcontinue the Action without the Conſent of the De- 487. — But 


fendant; and if he will not enter the Judgment, the Defendant him- for 'his vide 
ſelf may enter it. Stile 346. 


| 1 Sid. 60. 
1 Lev. 48. 1 Med. 13.— Where there has been a Diſcontinuance after a ſpecial Verdict. Latch 


216. Hetl. 3. Cro. Car. 575. 1 Salk. 178. —— Where by the Courſe of the Court the Plaintiff 
may diſcontinue without Motion, paying Coſts, Seile 366. 1 Leon. 105. 
murrer by Leave of the Court. Cro. Fac. 317. Cro. Car. 195. March 24. Stile 120, 134, 306, 


309, 310, 382. Allen 20. 1 Sand. 23. 2 Sand. 74. 1 Sid. 84, 306. 1 Lev. 227, 298. 2 Lev. 118, 
124. 1 Med. 41. 1 Bal. 217. 


If a Man vouches for Parcel, and as to the Reſt makes no Anſwer, 18 E. 3. 40. 
and the Demandant does not take Advantage thereof by Prayer of Sei- 75 Abr. 
ſin, but ſuffers the Proceſs to be continued againſt the Vouchee in“ “ 
Right of the Parcel, all is diſcontinued. 


If the Tenant vouches for all the Demand, and the Proceſs upon the 18 E. 3. 40. 


Voucher is made for leſs than it is, all is diſcontinued. 1 Rol. Abr. 487. 
In an Action of Treſpaſs a Diſcontinuance in Parcel is a Diſconti- ; H. 6. 27. 
nuance in the Whole. 1 Rol. Abr. 487. 


In Treſpaſs for ſeveral Things, the Defendant pleads a Plea in Bar 4 Co. 62. 
for Part, and does not anſwer to the Reſt, and the Plaintiff demurs 1 Rol. Rep. 
enerally, the Plaintiff ſhall not have Judgment againſt the Defendant ; 135» 17%: 
for the Demurrer was by Intendment upon the Bar, and not for want * or 225 


— — — 


of Pleading to the Reſidue; for he ought to have prayed Judgment r 


upon Ni dicit for it, ſo all is diſcontinued. want of an- 


= : ſwering to 
Part all is diſcontinued, vide 1 Broepnl. 228. Carter 51. 2 Mod. 259. Telv. 65. 1 Sid. 223. 


If a Plea begin with an Anſwer to the Whole, but in Truth the 1 Salk. 179. 


Matter pleaded is only an Anſwer to Part, the whole Plea is naught, © vide 1 Salk 


and the Plaintiff may demur ; but if a Plea begin only as an Anſwer to * 
Part, and is in Truth but an Anſwer to Part, it is a Diſcontinuance, 

and the Plaintiff muſt not demur, but take his Judgment for that as by 

Nil 1 for if he demurs or pleads over, the whole Action is diſcon- 

tinued. 

In Indebitatus Aſſumpſit the Defendant pleaded an Attainder of High » Salk. 177; 
Treaſon in Diſability ; the Plaintiff replied a Pardon, prout per exempli- Biſſi v. Har- 
fication” inde, Cc. (which was held good) & petit judicium & damna “i. 
ſua; to which it was demurred ; and held that there was a Diſcontinu- 
ance by the Miſconcluſion of the Replication, for an ill Prayer of Judg- 
ment is as none. 

It is ſaid, that the Courſe of the Court of King's Bench is to enter 1 Rel. Abr. 
no Continuance on the Roll till after Iſſue or Demurrer, and then to 


485 
5 (a) A Diſ- 
enter the Continuance of all upon the Back (2) before Judgment. eee 
can never be objected pendente placito, for r it may be continued at the Plcature of 


the Court, though not after Judgment in another Term. Cro. Fac. 211. Bur at what Time 
Continuances may be entered, vide Savil 54. Lit. Rep. 4. Cro. Car. 236. 


In Debt the Declaration was of Michaelmas Term, and the Plea Roll Sa. 179. 
of Baſter, and no Continuance entered, and this upon Demurrer was ado Fo 
ihewed to the Court as a Diſcontinuance ; but they ſaid the Practice is 885 
never to enter Continuances till the Plea Roll be entered up, tho' the 
Declaration be of four or five Terms ſtanding. 
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Where after a De- 
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1 Rel. Abr. Tf the Plaintiff be Nonſuit, by which the Defendant is to recover 
987. Like Cofts, if the Plaintiff will not enter his Continuances, on Purpoſe to 
Godb. 219. ſave the Coſts, the Defendant ſhall be ſuffered to enter them, and ſo 
Cro. Fac. 35, recover his Coſts. 
316, 317. | 
Yelv. 5, 6. If in 'Treſpaſs for breaking his Houſe, and taking and carrying away 
1 Brownl. his Goods, the Defendant juſtifies the Whole, and the Plaintiff qguoad 
Hee = frationem domus, and the taking the Goods, nec non materia in ea con- 
Turner ad- tenta, demurs upon the Defendant's Bar, and the Defendant joins in 
judged, Demurrer in this Manner, Qnia placit' prædid quoad fractionem domus 
and the taking the Goods /ufficierts, Cc. and thereupon Judgment is 
given, here is a Diſcontinuance; for in the Offer of the Demurrer ex 
parte querentis nothing is alledged Specially, but only quad Breaking 
of the Houſe, and Taking the Goods; and though the ſubſequent 
Words nec non materia in ea contenta go to all the Matter in Bar, 
viz. the Aſportation ; yet when the Defendant joins in Demurrer, he 
Joins but Specially quoad the Breaking the Houſe, and Taking the 
Goods, but ſays nothing as to Carrying them away. 
Yeto. 117. If upon a Writ of Error upon a Judgment in Ejectment the Plain- 
St. John v. tiff aſſigns for Error the Want of an Original, and the Defendant 
Comyn ad pleads, that ſuch a Day an Original was delivered to, Ec. and con- 
judged, wa cludes to the Country, and thereupon the Judgment is reverſed ; here 
. 9 is a Diſcontinuance; for when the Defendant concludes to the Country 
a Writ of where the Matter of his Plea, viz. the Delivery of the Original, was 
Error in triable by Record, and the Plaintiff does not reply or demur upon the 


B. R in Ice. Defendant's Plea, here is not any perfect Record. 
land rever- 


ſed upon a Writ of Error here accordingly, & vide Telv. 138. 


11 Co. 5, 6. In an Action of Treſpaſs againſt A. B. and C. A. confeſſed Judg- 
2 8 ment, and B. and C pleaded ſeverally Not guilty, and ſeveral Venires 
30. 8, C were awarded to try theſe Iſſues, c. but no Day given to A. and it 
was reſolved upon a Writ of Error upon a Judgment #2 Banco, that it 
was according to the Courſe of that Court, and that if it was a Diſ- 
(a) By the continuance it was helped by the (a) Verdict againſt B. and C. 
32 H. 8. | : | 
cap. 30. Diſcontinuances are aided, ſo that there be a Verdict for the Plaintiff or Defendant; in 
the Conſtruction of which it hath been held, that if as to Part the Defendant joins Iſſue, but ſays 
nothing as to the Reſt, and this Iſſue is found for the Plaintiff, he ſhall have judgment. 11 Co. 6.6. 
2 Leon. 194. Godb. 55. 1 Rol. Rep. 161. Cro. Fac. 353. Hob. 187. Golsb. 109. 1 Bulſ. 25, Car- 
ter 51. 3 Lev. 39. 1 Salk. 179, 180. Bur if the Matter is pleaded to the Whole, though in 
Fact but an Anſwer to Part, this is a bad Plea, and not helped by the Statute. Hard. 331. 
That Diſcontinuances, as well on the Part of the Plaintiff as Defendant, are aided. Cro. Eliz. 489. 
Cro. Fac. 528. —- That Diſcontiuuances, in Inferior Courts as well as Superior, are aided, being 
within this Act. 1 Salk. 177-8. 4 


— — —— ww „ 


(Q) Pleas Puis Darrein Continuance. 


Doc. pl 297, 1 E Defendant can regularly have but one Plea, on which, if 
1 Salk, 178. there be an Iſſue or Demurrer, the Cauſe is to be determined, 
becauſe there can be but one Verdict in a Cauſe ; but if any new Mat- 

ter happens pending the Writ, he may plead. it after a former Plea 

pleaded, provided he plead it before the next Continuance after ſuch 

new Matter has happened, which is called a Plea Poft Darrein Conti- 

nuance, becauſe ſuch Matter being new it was not in his Power to plead 

it when his former Plea was pleaded; and it would be hard, becauſe 

he had pleaded, to elude him from an Advantage which he had nor at 

4 the 
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the Time of Pleading, ſince there was. no Laches in him; but this he 
cannot plead after a Continuance, becauſe having ſuffered the former 
Plea to continue he reſts upon it, and waives the Benefit of any new 
Matter. 41 555 


In Debt againſt an Adminiſtrator, after Demurrer joined, the Ad- 


At or 8 71. 


miniſtration was repealed, and granted to another, for which the De- I 1210. 


fendant would have pleaded this Matter Pais Darrein Continuance ; 
but it was reſolved not to be pleadable after Demurrer, tho* it might 
after an Iſſue joined. Yo a, 

So if a Releaſe be given after the Day of Niſi prius, and before the 
Day in Bank, he cannot plead it, becauſe there. is a Verdict already 
in the Cauſe, and upon another Plea; and therefore the Cauſe is de- 


Stonney v. 
Gibbons. 


21 H 6. 10. 
Bro. Cont. 27. 
2 Lutw. 11435 


termined, ſo that he is put to his Audita querela to hinder the Execu- 


tion of the Judgment. 
But there are two Caſes where a Man may plead, though it be not 


21 H. 6. 10. 


after the laſt Continuance, viz. Outlawry, and the Death of the Plain- Ded. pl. 297. 


tiff: As to Outlawry, it is upon the Prerogative that the Debt itſelf is 
forfeited to the King, and by Virtue of the Prerogative Nullum temprs 
occurrit regi, and therefore he may plead it though a Continuance has 
happened after the Outlawry ; ſo he may plead the Death of the Plain- 
tiff, becauſe, though a Continuance has been entered, yet the Conti- 
nuance is a Nullity, becauſe there was no Plaintiff in Being to whom 
Day could be given; ſo it may be pleaded if the Plaintiff died after 
the Day at Niſi prius, and before the Day in Bank; and the Reaſon is, 
that there is no Cauſe in Court, for no Judgment can be given for a 
Perſon who is not zu rerum natura, and if it be given it is erroneous ; 
and if the Plaintiffs Attorney will traverſe the Plea, he cannot ſay the 
Plaintiff comes per Attorn', becauſe that would be to forejudge the 
Matter in Iſſue; but the Attorney by his Name, vis. J. &. venit pro 
magiſtro ſuo & dicit, may appear, and ſo traverſe it. | 

But a Releaſe may it ſeems be pleaded, though there have been Im- 
parlances between, becauſe there is no Continuance of a former Plea 
pleaded ; and by the Libertas loquendi the Defendant has Time given 
to plead what makes moſt for his Advantage. 

But if the Writ be only abateable, as if the Plaintiff be made a 
Knight, or the Plaintiff being Feme Sole takes a Husband, this muſt be 
pleaded after the laſt Continuance, or otherwiſe he depends on his firſt 
Plea, and waives the Benefit of his new Matter; but it cannot be 
pleaded between the Day at Niſi prius and the Day in Bank, becauſe 
there has been a Trial in the ſame Cauſe before. 


1 Lev. 80. 

1 Sid. 93, 
133, 143. 
185. 

2 Lutw. 1143, 
1174. 

5 Mod. 1 2. 


15 E. 4. 4. 


2 H. 6. 13. 
1 Sid. 143. 


But if the Leſſor of the Plaintiff dies, this cannot be pleaded Puis Hob. 5. 


Darrein Continuance, becauſe the Right is ſuppoſed in the Leſſee. 


The Pleas of this Kind are twofold, viz. in Abatement and in Bar; 5 E. 4. 149. 
if any Thing happens, pending the Writ, to abate it, this may be plea- 4!len 66. 
ded Poſt Darrein Continuance though there is a Plea in Bar, for this can 2.1143. 


only waive all Pleas in Abatement that were in Being at the Time of 
the Bar pleaded, but not any ſubſequent Matter; but though it be 
pleaded in Abatement, yet after a Bar is pleaded it is peremptory, as 
well on Demurrer as on Trial, becauſe after a Bar pleaded he has an- 
ſwered in Chief, and therefore can never have Judgment to anſwer 
over; ſo it may be pleaded in Bar; but as to the Manner of its being 
pleaded in Bar or Abatement herein it is to be obſerved, that in the 
firſt Caſe it muſt be pleaded Quod breve caſſetur, and in the other Quod 
atHonem ulterius manutenere non debet, and not that the former Inqueſt 
ſhould not be taken, becauſe it is not a ſubſtantive Bar in itſelf, and 


comes in the Place of the former, and therefore muſt be pleaded to 


the Action. 


There 
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Bro. Continu- There can be but one Plea Puis Darrein Continuance, that the Plain- 
ance, 40. tiff may not be delayed ad Inſinitum, for if he made a ſecond Change 
_— Cantine might make a third, and ſo in Infinitum ; but ſome have held, that 

* he might plead an Outlawry after the laſt Continuance, becauſe Nullum 
tempus occurrit regi; but Quære whether the Subject ſhall after Plea 
puis Darrein Continuance partake of the Prerogative, or whether it ſhall 
be preſumed, after ſuch trifling, that it is frivolous and untrue, and 
therefore to be rej ; 

Bro. Continu- If a Matter happens after Plea pleaded, and before Iſſue joined, it 

ance, 1. ſhall be pleaded to be done pending the Writ; but if it happen after 

$6155: 2. 10 joined it ſhall be pleaded Poſt ultimam contiunationem. 

Bro. Continu. If the Plaintiff releaſe to the Defendant after the Award of the 

ance, 30. Miſi prius, and at the Day of Niſi prius the Jury remains propter de- 

22 H. 6. 1. fectum, the Defendant may plead it the Day in Bank; becauſe the 
Cauſe was not determined by the Jury, and therefore he is at Liberty 
to plead it at any other Day of Continuance; and it may be tried 

by the Jury, when they appear. 

If the Plaintiff, after a Writ of Inquiry awarded, releaſe to the De- 
fendant, he cannot plead this Releaſe at the Day in Bank; becauſe 
there is no Day given him, and Judgment is already; but if the Plain- 
tiff dies, ſuch Death may be pleaded ; becauſe there is no Perſon in 
Court for whom Judgment can be given; but now by the 8 1 3. cap. 
10. the Executots, &c. may have a Sire fac. on ſuch an interlocutory 


— A». 


Dock. pl. 29). ime and Place muſt be laid in this as in other Pleas, and muſt 
Allen 66. have the ſame Certainty with other Pleas. 
2 Latw. 1143. | p. 8 a 7 ſuch a Th "OP 
OY It is no good Plea to ſay arrem continuance ſuch a Thing ha 
8 pened, but ought to be preci e in the Day. « # 
Comb. 357. One may plead Puis darrein continuance, that the Plaintiff brought 
a ſecond Action for the ſame Cauſe, and recover'd, though he might 
have pleaded the former in Abatement to the ſecond. 
2 Mod. 307. Plea Puis darrein continuance put in at the Aſſizes muſt be certified 
| as Part of the Record, and cannot be then rried. 
1 Salk. 118. If after a Plea in Bar the Defendant pleads a Plea Puis darrein con- 
Barber v. Pal- ti nuauce, this is a Waiver of his Bar, and no Advantage ſhall be taken 


2 33 of any — in the Bar. 
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(A) What Offences come under the Notfon of a Pꝛemunire. 
(B) Of the Puniſhment therein. 
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(A) What Offences come under the Notion 
of a P2emunire. 


for which the Party incurs a Præmunire, are reduced by Ser- 48, C 
l | . , : | (a) So called 
jeant Hawkzns to the following Particulars: from the 


4 . Word in the 
Writ, which is uſed for premonere. Co. Lit. 129. 3 Inſt. 120. 


T H E Offences coming under the Notion of a (a) Præmuntre, or 1Hawk. P. C. 


1. The Offence of making uſe of Papal Bulls is made a Præmunire, Vid. Reg. 54. 
by many ancient as well as later Statutes, to which Purpoſe it is en- 3 Inſt. 127. 
acted by 25 E. z. called the Statute of Proviſors, That whoever 
ſhall, by a Papal Proviſion, diſturb any Patron to preſent to a Bene. 
fice, Oc. ſhall be fined and impriſoned *till he make full Renunci- 
© ation. And it is further enacted by 25 E. 3. ſtat. 5. cap. 22. that 
if any one purchaſe a Proviſion of an Abby or Priory, he ſhall be 
out of the King's Protection; and by 38 E. 3. and 12 Rich. 2. 
cap. 15. and 13 Rich. 2. ftat. 2. cap. 2. that whoever ſhall accept 
a Benefice contrary to 25 E. 3. ſhall be baniſhed; and by 13 Rich. 2. 
at. 2. cap. 3. that whoever ſhall bring a Sentence of Excommuni- 
cation againſt any Perſon for executing the ſaid Statute of 25 E. 3. 
ſhall ſuffer Pain of Life and Member; and by 16 Rich. 2. cap. 5. 
that whoever ſhall purchaſe or purſue, or cauſe to be purchaſed or 
purſued, in the Court of Rome or elſewhere, any Tranſlations, 
Proceſſes, Sentences of Excommunication, Bulls, Inſtruments, or 
other Things contrary to the Tenor of that Statute, which touch 
the King, againſt him, his Crown, his Regality, or his Realm, or 
bring them within this Realm, or receive them, Ec. ſhall be out of 
the King's Protection; and their Lands and Tenements, Goods and 
Chattels forfeited to the King, and they ſhall be attached by their 
Bodies; and by 2 H. 4. cap. 3. that whoever ſhall purchaſe from 
Rome a Proviſion of Exemprion from ordinary Obedience ; and by 
2 H. 4. cap. 4. that whoever ſhall put in Execution Bulls pur- 
chaſed by thoſe of the Order of Ciſteaux, to be diſcharged of 
Tithes, ſhall incur the like Penalty; they are further reſtrained 
by 6 H. 4. cap. 1. 7 H. 4. cap. 8. 9 H. 4. cp.— and 3 H. 5. 
cap. — by which the Statutes abovementioned are inforced and 
explained; and it is further enacted by 23 H. 8. cap. 2. ſef. 22. 
that whoever ſhall ſue for or execute any Licence, Diſpenſa- 
tion or Faculty from the See of Rome; and by 28 H. 8. cap. 16. 
(by which all Bulls, Briefs, Oc. heretofore obtained from Rome are 
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Pꝛemunire. 
(a) Yet it made void) © that whoever ſhall (a) uſe, alledge, or plead the ſame in 


hath been any Court, unleſs they were confirmed by that Statute, or afterwards 


the Alleging © by the King, ſhall incur the like Penalty.“ 


en ancient Bull in order to induce another principal Matter whereon to ground a Title, without 
claiming any thing from the Bull itſelf, is not within this Statute, 2 Lev. 251. 
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Davis 84. By the 13 Eliz. cap. 2. thoſe who purchaſe any Bull, Sc. from 
Rome, are guilty of High Treaſon; but thoſe ancient Statutes conti- 
nue ſtill in Force, and -it is in the Election of the Crown to proceed 
either upon them or 13 Eliz. Alſo by the ſaid Statute of 13 Eliz. 
the Aiders, Comforters, and Maintainers of ſuch Offenders, after the 
Offence, to the Intent to uphold the ſaid uſurped Power, incur a 
Premunire. 

Secondly, The Derogating from the King's Common Law Courts, 
is ſaid to have been an high Offence at Common Law, and is made a 
Premunire by many ancient Statutes; for by 27 E. 3. cap. 1. of Pro- 
viſors, ' If any Subject draw any out of the Realm in Plea, whereof 
© the Cognizance pertains to the King's Court, or of Things whereof 

Judgments be given in the King's Courts, or ſue in any other Court 

to defeat or impeach the Judgments given in the King's Courts, he 

ſhall be warned to appear, E. in proper Perſon, at a Day contain- 
ing the Space of two Months, at which if he appear not, he and 
his Proctors, Cc. ſhall be put out of the King's Protection, his 

Lands and Chattels forfeited, his Body impriſoned, and ranſomed 

at the King's Will, Sc.“ 

And by 16 Rich. 2. cap. 5. Both thoſe who ſhall purſue or cauſe 
© to be purſued in the Court of Rome, or elſewhere, any Proceſſes, 
© or Inſtruments, or other Things whatſoever which touch the King, 
© againſt his Crown and Regality or his Realm, and alſo thoſe who 
c ſhall bring, receive, notify, or execute them, and their Abettors, Ec. 
c ſhall be put out of the King's Protection.“ | 

2 B., 299 In the Conſtruction of theſe Statutes it hath been holden, that 

3 Inſt. 125. certain Commiſſioners of Sewers, for ſummoning one before them who 

Cro. Fac. 336. had got a Judgment at Law, and impriſoning him till he would releaſe 
it, were guilty of a Præmunire. | 

1 Hawk. P. O. Alſo Suits in the Admiralty or Eccleſiaſtical Courts within the Realm, 

1 for Matters which upon the Face of the Libel itſelf appear to be- 

1 here long only to the Cognizance of the Temporal Courts, are ſaid to be 

a, within 16 Rich. 2. by Force of the Words, or elſewhere. | 

put for this And it bath been formerly holden, that even Suits in a Court of 

vid. Tit. Court Equity, to relieve _ a Judgment at Law, are within the Danger 

of Chancery. of theſe Statutes, eſpecially if they tend to controvert the very Point 
determined at Law, or to relieve in a Matter relievable at Law. 

Thirdly, Appeals to Rome are made Premwmires by 24 H. 8. cap. 12. 
and 25 H. 8. cap. 19. by which it is enacted, that ſuch Appeals as for- 
© merly were made to Rome, ſhall be made from henceforth to Chancery. 

Fourthly, The exerciſing the Juriſdiction of a Suffragan withour 
the Appointment of the Biſhop of the Dioceſe, is made a Pramunuxire 

by 26 H. 8. cap. 14. which ſets forth at large how Suffragans are to 
be nominated, Oc. | | Fa 

Fifthly, By 25 H. 8. cap. 20. © If a Dean and Chapter refuſe to 
© elect one named in the King's Letter for a Biſhoprick, and to cer- 
© tify ſuch Election to the King within twenty Days after the Licence 
© ſhall come to his Hands, or if any Archbiſhop or Biſhop after ſuch 
© Election (or Nomination by the King in Default thereof, Oc.) re- 
«© fuſe to confirm and conſecrate within twenty Days the Perſon fig- 


© nified to them by the King's Letters Patents, they incur a Præ- 
6 munire.” 


2 KT EY e 


4 Sixthly, 
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Sixthly, Maintaining the Pope's Power is made a Præmunire by 
5 Fliz. cap. — ty” | 
Seventhly, By 13 Eliz. cap. J. If any one ſhall bring into the 
Realm, Sc. any Aguus Dei, Crofles, Pictures, Beads, or ſuch like 
ſuperſtitious Things, pretended to be hallowed by the Bithop of 
Rome, Sc. and. ſhall deliver or offer the ſame to any Subject to be 
uſed in any wiſe; or if any one ſhall receive the ſame to ſuch In- 
tent, and not diſcover the Offender, Sc. or if a Juſtice of Peace 
having any Offence in that Act declared to him, do not within fix- 
teen Days declare it to a Privy Counſellor, he incurs a Præmunire. 
Eighthly, By the 2) Elix. cap. 2. Sending Relief to any Jeſuit, 
c Seminary Prieſt, or College of Prieſts or Jeſuits beyond the Seas, or 
© to one not returning out of ſuch College into Zng/and, ſhall in- 
© cur a Pramunire.” | | 
 Ninthly, Perſons refuſing to take the Oaths, incur a Præmunire by 
ſeveral Statutes, as 1 and 5 Ex. 3 andy Fac. 1. 1H. & M. Ec. 
Tenthly, By the 6 Ann. cap. J. it is enacted, © That if any Per- 
ſon ſhall maliciouſly and directly, by Preaching, Teaching, or ad- 
viſed Speaking, declare, maintain and affirm, that the pretended 
Prince of Wales hath any Right or Title to the Crown of theſe 
Realms; or that any other Perſon or Perſons hath or have any 
Right or Title to the ſame, otherwiſe than according to 1 V. & N. 
cap. 2. and 2 I. 3. cap. 2. and the Acts then lately made in Eng- 
land and Scotlaud mutually for the Union of the two Kingdoms; or 
that the Kings or Queens of this Realm with the Authority of Par- 
liament are not able to make Laws to limit the Crown and the De- 
{cent Cc. thereof, ſhall incur a Premunire.” 
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(B) Df the Pitniſhment therein. 


| OST of the Statutes of Præmunire refer the Puniſhment to 

16 Rich. 2. cap. 5. which enacts, That thoſe who offend 
againſt the Purport thereof, ſhall be put out of the King's Protec- 
tion, and their Lands and 'Tenements, Goods and Chattels forfcited 
to our Lord the King; and that they be attached by their Bodies 
if they may be found, and brought before the King and his Council, 
there to anſwer to the Caſes aforeſaid; or that Proceſs be made 
againſt them by Præmunire Facias, in Manner as is ordained in other 
Statutes of Proviſors.* “ | 


GH KM aA A & & & 


1 Vent 171. 
Naym. 212. 


374 
2 Keb. 82 5. 


The Judgment in Pramuzire at the Suit of the King, againſt the c. Li 129 l. 


Defendant being in Priſon, is, that he ſhall be out of the King's 
Protection; and that his Lands and Tenements, Goods and Chattels 


3 Inſt. 125. 
218. 
2 Hawh. P.. 


ſhall be forfeited to the King; and that his Body ſhall remain in Pri- 444 


fon at the King's Pleaſure; but if the Defendant be condemned 
upon his Default of not appearing, whether at the Suit of the King 


or Party, the ſame Judgment ſhall be given as to the being out of the 


King's Protection and the Forfeiture; but inſtead of the Clauſe, that 
the Body ſhall remain in Priſon, there ſhall be an Award of a Ca- 
Natur. | 

As the above-mentioned Statute 16 Rich. 2. cap. 5. expreſsly ſaith, 
that ſuch Offenders ſhall be put out of the King's Protection; and alſo 
the Statute of 25 E. 3. ſtat. 5. cap. 22. had farther added, that my 
one might do with a Purchaſer of the Proviſions therein prohibited, 


as with the King's Enemy; and that he who ſhould offend againſt ſuch 
an 
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148 P2emunire. 
Co. Lit. 130. an one in Body, Lands, or Goods, ſhould be excuſed; it was for- 
7 = 2 merly holden, that a Perſon attainted in a Præmunire might lawfully 
12 8 be ſlain 2 any one, as being the King's Enemy and out of the Pro- 
Fenk. 199. tection of the Laws; but the later Opinions ſeem to have diſapproved 
of this Severity; and it is now expreſsly enacted by 5 Eliz. cap. 1. 
[eF. 21, 22. That it ſhall not be lawful to kill any Perſon attainted 
© in a Præmunire, ſaving ſuch Pains of Death or other Hurt or Pu- 
© niſhment, as heretofore might without Danger of Law be done upon 
© any Perſon that ſhall ſend or bring into the Realm, or within the 
© ſame ſhall execute any Proceſs, Sc. from the See of Rome. 

Co. Lit. 130 It is clearly agreed, that a Perſon attainted in a Præmunire can 

(0 Ht to bring no (a) Action whatſoever ; neither is it ſafe for any one, knowing 


Surety of him to be guilty, to (5) give him any Aid, Comfort, or Relief. 
the Peace. | 


1 Hawk. P. C. 126. (b) That it ſeems doubtful whether there can be any Acceſſories in a Pre- 
- munire, vid. Stamf. P. C. 44. Plow. 97.7 


1 Vent. 113. It hath been reſolved, that a Statute, by appointing that an Offen- 
der ſhall incur the Penalty and Danger mentioned in the 16 Rich. 2. 
cap. 5. does not confine the Proſecution for the Offence to the par- 
ticular Proceſs thereby given. 


Co. Lit. 130. Ir is holden, that the Statutes of Premunire which give a general (a) 
(a) Whether 


er Forfeiture of all the Lands and Tenements of the Offender, extend 
the Forfei- _ ; 
ture of any not to Lands in Tail. | 


Lands, cc. 


ſhall relate to the Time of the Offence, or only to that of the Judgment, Q. et vid. Cro. Car. 17. 
1 Fon. 217. | 


Cro Fac. 336. Tt hath been adjudged, that a Pardon of all Miſprifions, Treſpaſſes, 

2 Bf. 299. Offences, and Contempts, will pardon a Premunire. x 

3 Inſt. 12 5. The Defendant in a Præmunire muſt regularly appear in Perſon, 
whether he be a Peer or Commoner, unleſs he is diſpenſed with by ſome 

(2) 1 Rol. Rep. Writ or Grant for that Purpoſe; but in the Caſe of (a) Sir Anthony 

> Bull. 10% Mildmay, he was allowed to plead a Pardon to a Præmunire by Attor- 


(b) 2 Hawk. ney; but (5) it has been thought that there was ſome Clauſe to this 
P. C. 213. Effect in the Pardon. 2 


12 Co. 92. Upon an Indictment of a Premunire, a Peer of the Realm fhall 
Ld. Vaux's not be tried by his Peers. | 
Caſe. 


h | Upon an Information on the Statute 6 Geo. 1. cap. 18. for ſetting 
i Joy * „% up a Bubble called the North Sea, it was determined, that the Court 
King v. Ca. was not obliged by that Act to give the whole Judgment, as in Caſe 
evood. of a Premunire, againſt the Defendant, but only ſuch Parts of it as 
in their Diſcretions they ſhould think fit; and accordingly a Fine of 51. 
was ſet on the Party convicted, and Judgment that he ſhould remain 

in Priſon during the King's Pleaſure. 


4 


Prerogative. 


Pꝛerogative. 


REROGATIVE is a Word of large Extent, including all ow Stamf. 

. ® » — © Ld . _> 

the Rights and Privileges which by (a) Law the King hath, as N 1 

(a) That the 
5 King's Pre- 
8 rogative is 

Part of the Law of England, and comprehended within the ſame. 2 Iuſt. 496. 


Head and Chief of the Commonwealth, and as intruſted with 
the Execution of the Laws. 


The Nature of our Conſtitution is that of a limited Monarchy, in 1 4. 153- 
which the Legiſlative Power is lodged in the King, Lords, and Com- Co. Lit. 19. 


mons; but the King is intruſted with the executive Part, and from 19: 00G: 
whom all Juſtice is ſaid to flow; hence he is ſtiled the Head of the js to defend 


Commonwealth, Supreme Governor, Parens Patriæ, &c. but ſtill he is his Subjects. 
to make the Law of the Land the Rule of his Government; that be- 14: — 


ing the Meaſure as well of his Power, as of the Subjects Obedience: * — 
For as the Law aſſerts, maintains, and provides for the Safety of the the Law. 500. 


King's Royal Perſon, Crown, and Dignity, and all his juſt Rights, 53. 2 7. 36. 
Revenues, Powers, and Prerogatives; ſo it likewiſe declares and aſſerts 1 
the Rights and Liberties of the Subject. $1, $2, 83 
Bog 33 
. ELITE . ſpeaks high- 
ly of it as a Matter divine; the King, ſays he, carries God's Stamp, and has the Shadow of God's 
Excellencies given him; the Power of God is 2 with Excellency; for to do Wrong is not 
| Omnipotency but Weakneſs; ſo it is with the King, he can do no Wrong, c. — As to which 
my Ld. Ch. j. Hale thus expreſſeth himſelf. It is regularly true, that the Law preſumes the 
King will do no Wrong, neither indeed can do any Wrong; and therefore, if the King command 
an unlawful Act to be done, the Offence of the Inſtrument is not thereby indemnified: For 
though the King is not under the coercive Power of the Law, yet, in many Caſes, his Com- 
mands are under the directive Power of the Law, which conſequently makes the AR itſelf in- 
valid, if unlawful; and ſo renders the Inſtrument of the Execution thereof obnoxious to the 


Puniſhment of the Law; yet in Time of Peace, if two Men combat together at Barriers, or for 


Trial of Skill, if one kill the other, it is Homicide; bur if it be by the Command of the King, 
it is only Felony. 1 Hal. Hift. P. C. 43, 44. | 


Hence it hath been eſtabliſhed as a Rule, that all Prerogatives muſt Moor 672. 
be for the Advantage and Good of the People, otherwiſe they ought Shoe, P. C. 
not to be allowed by the Law, | 1% 

The Rights and Prerogatives of the Crown are in moſt Things as Bendl. 117. 
ancient as the Law itſelf; for tho* the Statute 17 E. 2. commonly 2 1». 263. 
called the Statute De Prerogativa Regis, ſeems to be introductive 225 p 
of ſomething new, yet for the moſt part it is but a Sum or Coll. 
lection of certain Prerogatives that were known Law long before: 

As, that the King's Wardſhip of Lands in Capite, did attract the 
Wardſhip of Lands held of others; that the Grant of a Manor did 
not paſs an Advowſon appendant, unleſs named; that the King had a 

Right to Eſcheats, Wrecks, Royal Fiſhes, and many others which were 
ancient Prerogatives of the Crown. 

But for the better underſtanding hereof, I ſhall conſider, 


(A) When the King commences his Reign, and the Cert: 
mony requiſite therein. 


(B) Ok the King's Pꝛerogative as univerſal Occupant : 


nd herein, 
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1. That he is univerſal Occupant, and intitled to all dere- 
lict Lands. 

2. Of his Prerogative in Eſcheats. 

3. Of his Prerogative jn 828 and Navigable Rivers. 

4. Of his Prezogative in Swans and Royal Fiſhes. 

5. Of his Prerogative in Beacons and Light-Houſes, 

6. Of his Prerogative in Wreck. 

7. Of his Prerogative in Relation to Coins and Mines. 

8. Of his Prerogative in derelict Goods; and therein of 
Waifs, Strays, and Treaſure Trove. 

9. Of his Prerogative in Fines and Forfeitures. 


(C) Ok his Pꝛerogative over the Perſons of. his Subjets : 
And herein, | s | 


1. Who ſhall be ſaid his Subjects. —_ 

2. That he is intitled to the Service and Allegiance of his 
Subjects; and therein of the Oaths injoined them. 

3. That he may reſtrain his Subjects from going abroad; 
and herein of the Writ de Ne exeat Regno. 
That he may command his Subjects to return home; 

And therein of awarding a Privy Seal. 


(D) Ot the King as the Fountain of Juſtice, and intruſted 
with the Execution of the Laws: And herein, 


1. That all Civil Juriſdiction flows from the King. 

2. Of the King's Prerogative in Eecleſiaſtical Matters. 

3. Of his Prerogative in creating Officers. 

4. Of his Prerogative in making War and Peace. 

5. Of his Prerogative in taking Care of Infants, Ideots, 
Lunaticks and Charitable Uſes. | 

6. Of his Prerogative in Pardoning. 

7. Of Diſpenſations and Non obſtantes. 

8, Of his Proclamations. 


C) bande Rules, of Law viſfer lth reſhet to the King 
and a pꝛivate Perſon z And herein, 


1. Of what Things incapable from the Dignity of his 
Perſon and Office. as ? pea ee] 
2. What Things enure to him in his natural, what in his 
political Capacity. . 

3. Of the Difference in the Rules of Law as directing the 
King's Property, otherwiſe than that of a Subject. 

4. That his Rights ſhall be preferred to the Subjects where 
they happen to meet. 

5. Of Acts of Parliament which. extend to or bind not 
the King. = 

6. That no Laches can be imputed to him; and therein 
of the Maxim, Nullum Tempus occurrit Regi. 


4. 5 7. Of 
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(F) Ot the King's Gzants and Letters Patents: And 


herein, 
1. What Things may the King grant; and therein, 


1. Of Grants ariſing from his Prerogative of Power, 
and which are inſeparably annexed to the Crown. 
2. Of Grants arifing from his Intereſt. 
3. How for the King muſt have an Intereſt, in order to 
enable him to grant. 

4. Grants tending to a Monopoly; and therein of Things 
of ſa new Invention. 

5. Grants of the ſole Liberty of Printing. 


2, Of the Conſtruction of the King's Grants and Letters 
Patents, as to their being good or void; and herein of 
the King's being deceived in his Grant. 


3. Where the King's Grantee ſhall partake of his Prero- 
gative. 


Ll 
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(A) When the King commences his Reign, 
and the Ceremony requilite therein, 


TPON the Death or Demiſe of the King, his Heir is that Mo- 7 Ce. 12. in 
ment inveſted with the Kingly Office and Regal Power, and com- Calvin Ca ſe 
mences his Reign the ſame Day bis Anceſtor dies; whence it is held © © 27. 


: — „ . Co. 30. 
as a Maxim, (a) that the King never dies. a) And 


| | therefore if 
Lands aro own to the King by Deed inrolled, without the Words Heirs or Succeſſors; yet a Fee 


Simple paſſeth, for that in Judgment of Law he never dies. Co. Lit. 9. 

And herein we muſt take Notice, that the Rules of Deſcent are the Co. Lit. 15.6.: 
ſame with thoſe that govern private Inheritances, except only as to 
the Rule of Poſſſſio Fratris ; which does not hold in the Deſcent of 
the Crown or its Poſſeſſions: Neither is Half Blood any Impediment 
in ſuch Caſe; for the Brother of the Half Blood ſha!) be preferred to 

the Siſter, in the Enjoyment of the Crown, as the moſt capable of 
the two, by the Advantages: and Prerogative of his Sex. 

Therefore, if the King hath Iſſue a Son and a Daughter by one Co. Lit. 15.6. 
Venter, and a Son by another Penter, arid purchaſes Lands and 

dies, and the eldeſt Son enters, and dies without Ifſue, the Daughter 
ſhall not inherit thoſe Lands, nor any other Fee-Simple Lands of the 
82 but the younger Brother ſhall have them together with the 

rown. | 

As the King commences his Reign from the Day of the Death of ; I,. . 
his Anceſtor, it hath been held, that Compaſſing his Death before Co- 1 Hal. Inf: 
ronation, yea before Proclamation of him, is a Compaſſing of the 7. C. 101. 
King's Death within the Statute of 25 E. 3. he being King n 

an 


— 


I52 Pꝛerogative. 


and the Proclamation and Coronation only Honourable Ceremonies 
for the further Notification thereof. | 
1 Hawk. Alſo it is held, that every King for the Time being, in the (a) actu- 


3 the al Poſſeſſion of the Crown, is a King within the Intention of the 
Diftintion abovementioned Statute; for there is a Neceſſity that the Realm 


between a ſhould have a King, by whom, and in whoſe Name, the Laws are to 
King de facto be adminiſtred ; and the King in Poſſeſſion, being the only Perſon who 


and fe H, either doth or can adminiſter thoſe Laws, muſt be the only Perſon who 
* a King hath a Right to that Obedience which is due to him who adminiſters 


de facto, but thoſe Laws; and ſince by Virtue thereof, he ſecures to us our Lives, 
not de jure, Liberties, and Properties, and all other Advantages of Government, 
=. "I > he may juſtly claim Returns of Duty, Allegiance and Subjection. 

H. 6. R. 3. H. 7. being in the actual Poſſeſhon of the Crown, is a King within this Ad; fo 
that Compaſſing his Death is Treaſon within this Law; and therefore the 4 E. 4. 20. a Perſon 
that compaſſed the Death of H. 6. was attainted for that Treaſon in the Time of the rightful 
King; but had ir been an Act of Hoſtility in Aſſiſtance of the rightful Heir of the Crown, 
which afterwards obtained, this had not been Treaſon; but e converſo, thoſe that aſſiſted the Uſur- 
per, tho' in the aQtual Poſſeſſion of the Crown, have ſuffered as Traitors; as appears by the 
Statute of 1 E. 4. and as was done upon the Aſſiſtants of H. 6. after his tempbrary Readeption 
of the Crown, in 10 E. 4. and 39 H. 6. 1 Hal. Hiſt. P. C. 102, 103. 


nenn nn od 


1 Hawk. 36. It hath been ſettled, that all judicial Acts done by Henry the Sixth, 
_ the Au- while he was King, and alſo all Pardons of Felony and Charters of 
8 Denization granted by him, were valid; but that a Pardon made by 
E. 4. before he was actually King, was void even after he came. to the 
Crown. | 2 
1 Hal. Hig, The right Heir of the Crown, during ſuch Time as the Uſurper 
P. C. 104. is in plenary Poſſeſſion of it, and no Poſſeſſion thereof in the Heir, 
is not a King within this Act; as was the Caſe of the Houſe of York, 
during the plenary. Poſſeſſion of the Crown in H. 4. H. 5. H. 6. Burt 
if the right Heir had once the Poſſeſſion of the Crown, as King, tho” 
an Uſurper had gotten the Poſſeſſion thereof, yet the other continues 
his Style, Title and Claim thereto, and afterwards re-obtains the full 
Poſſeſſion thereof; a Compaſſing the Death of the rightful Heir, du- 
ring that Interval, is a Compaſſing of the King's Death within this 
Act; for he continued a King ſtill, quaſi in Poſſeſſion of his Kingdom; 
which was the Caſe of E. 4. in that ſmall Interval wherein H. 6. re- 
obtained the Crown; and the Caſe of E. 5. notwithſtanding the 
Uſurpation of his Uncle Rich. 3. 
Keling 14,15. It was reſolved by the Judges, in the Caſe of Sir H. Jane, that 
1 Keb. 315. King Car. 2. was King de fafo as well as de Jure, from his Father's 
Death; and that therefore all thoſe who acted againſt and kept him 
(a) That no out of Poſſeſſion, in Obedience to the (a) Powers then in Being, 


Perſon was ; . | 
in Poſſeſſion Were Traitors. 


of any Sovereign Power known to our Laws. 1 Hawk. P. C. 36. 


By the 1 Mar. ſtat. 3. cap. 1. ſet. 3. © The Kingly Office of this 
© Realm, and all Prerogative, Royal Power, Authorities, and Juriſ- 
(a) The © diction thereunto annexed, being inveſted in (a) either Male or Fe- 


Queen Re- © male, are as abſolutely inveſted in the one as the other. 
ent, as were g | 

Q. Mary and 22 is a King within the 25 E. 3. 1 Hal. Hiſt. P. C. 101. but a titular King, 
as the Husband of a Queen Regnant, is not. 3 Inſt. 8. 1 Hawk. P. C. 36. | 


By the 1 /. & M. ſtat. 2. cap. 2. ſe. 9. Every Perſon that ſhall 
© be reconciled to, or hold Communion with the See or Church of 
© Rome; or ſhall profeſs the Popiſh Religion ; or ſhall marry a Papiſt, 
© ſhall be incapable to inherit or enjoy the Crown of this Realm and 
* Ireland; and in ſuch Caſe the People ſhall be abſolved of their Al- 

+ | . N legiance 
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© Jegiance, and the Crown ſhall deſcend to ſuch Perſons, being Prote- 
« ſtants, as ſhould have inherited the ſame, in Caſe the Perſon ſo recon- 
© ciled, Sc. were dead. 

And by Sect. 10. Every King and Queen, who ſhall ſucceed in the 
© Imperial Crown of this Kingdom, thall, on the firſt Day of the 
Meeting of the firſt Parliament, next after his or her coming to the 
© Crown, fitting in the Throne in the Houſe of Peers, in the Pre- 
© {ence of the Lords and Commons, or at his or her Coronation, be- 
© fore ſuch Perſon as ſhall adminiſter the Coronation Oath, at the 
© 'Time of taking the ſaid Oath, (which ſhall firſt happen) make, 
© ſubſcribe and repeat the Declaration mentioned in the Statute 
30 Car. 2. ſtat. 2. for preſerving the King's Perſon and Government, by 
diſabling Papiſts from ſitting in either Houſe of Parliament. 

The King, as King, cannot be a Minor; ſo that Grants, Leaſes, Ec. Pier, 20g, 
made by him, tho' under Age, bind preſently, and cannot be avoided gl. 22. 
by him, either during his Minority, or when he comes of Age; for ry of the 
the Politic Rules of Government have thought it neceſſary, jthat he Dutchy of 
who is to govern and manage the whole Kingdom, ſhould never be Lanafer. 
conſidered as a Minor incapable of governing himſelf and his own Co. Lit. 43. 
Affairs. 3 


(B) Df the King's Pꝛerogative as univerſal 
Occupant: And herein, 


(1) That he is univerſal * and intitled to all derelick 
| ands. my 


'F HE King by our Law is univerſal Occupant, and all Property c, 7. 1. 

is preſumed to have been originally in the Crown; and that he Dier 134. 
part:tioned it out in large Diſtricts to the great Men who had deſerved ! Bendl. 237, 
well of him in the Wars, and were able to adviſe him in Time of . 
Peace. Hence it is ſaid, that the King hath the direct Dominion; and 223. 
that all Lands are holden mediately or immediately from the Crown. 

Hence it is, that if the Sea leaves any Shore by a ſudden falling off pi, 326. 
of the Water, ſuch derelict Lands belong to the King; but if a Man's 2 Rel Abr. 
Lands lying to the Sea are increaſed by inſenſible Degrees, they be- 170. 
long to the Soil adjoining. 

So if a River, ſo far as there is a Flux of the Sea, leaves its Chan- 2 Fel. 46, 
nel, it belongs to the King; for the Engliſh Sea and Channels belong 170. 
to the King; and he hath a Property in the Soil, having never diſtri- 
buted them out to his Subjects. 

But if a River, in which there is no Tide, ſhould leave its Bed, it 2 Rol. Abr. 
belongs to the Owners on both Sides; for they have in that Caſe the 170. 
Property of the Soil; this being no original Part or Appendix to the 
Sea, but diſtributed out as other Lands. 

If Land be drowned, and fo continue for divers Years; if it be af- 8 Co. Sir 
ter regained, every Owner ſhall have his Intereſt again, if it can be Francis Bar- 
known by the Boundaries, | 1 

It is ſaid that there is a Cuſtom in Lincolnſhire, that the Lords of Md. io; 
Manors ſhall have derelict Lands; and that ſuch is a reaſonable Cu- 
ſtom; for if the Sea waſh away the Lands of the Subject, he can have no 
Recompence, unleſs he ſhould be intitled to what he regains from the Sea. 

Vol. IV. Rr Infor- 
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2 Lev. 151. Information by Engliſh Bill in the Exchequer Chamber for one hun- 
2 Mad. 106. qred Acres of derellict Lands in Lincolnſhire; the Caſe was this: 
* Ui ts © Fa. 1. granted to J. S. the Manor of Holbeck, with the Appurte- 
Attorney nances, by expreſs Words; and in the Letters Patents there was the 
General v. following Clauſe, Nec non totum illud fundum et ſolum et terras ſuas con— 
Sir Edward tigue adjacen to the. Premiſſes, gue ſunt aqua cooperta, vel quæ in Poſte 
3 rum de aqua poſſunt recuperari, Ec. non obſtante non nominando valorem, 
qualitatem ſive quantitatem, & c. and theſe hundred Acres being afterwards 
improved and recovered from the Sea, the Queſtion was, Whether 
they paſſed to the Patentee; and tho? it was urged in his Behalf, . that 
theſe Words were as general as they well could be; that the King was 
intitled to the Soil of the Sea, not as a Matter of Prerogative only, 
but as an Intereſt which he might grant; that in ſome Caſes the King 
may grant a Poſſibility ; that the NH Ohſtante was ſo particular in this 
Caſe, as if intended to cure all Defects; and that the King's Grants 
ought to be conſtrued. liberally, as moſt for his Honour: Vet it being 
_ urged on the other Side, that theſe Words were too general; that tho” 
they might be intended to paſs ſome ſmall Parcels or Lines of Land 
which may become dereli&, yet not ſo as to paſs any great Tracts of 
Land; and that by the Conſtruction contended for, all the Lands be- 
tween that and Denmark might paſs; and admitting the King might 
grant Part of his Seas, yet that muſt be by expreis Name: It was 
held by Mountague Ch. B. with the Advice of Rainsferd and North 
Ch. Juſtices, that the Patent as to theſe hundred Acres which became 

derelict, was void. 


2. Df his Pꝛerogative in Eſcheats. 


Co. Lit. 3.92. An Eſcheat may be either per defectum ſanguinis, or per (a) delictum te- 
Godb. 211- nentis; but it is ſaid, that in Caſe of an Attainder of Felony, the Eſ- 
DAS. cheat to the Lord is pro deſectu tenentis; and the not deſcending, the 
pardoned Conſequence of the Corruption of the Blood ; but in Caſe of Treaſon, 
there ean be the Lands come to the Crown as an immediate Forfeiture, and not as 


no Eſcheat. an Eſchear. 
dnn If the King's Tenant dies without Heir, the Lands ſhall eſcheat and 
2 [nſt. 64. Tevert again to the Crown; but the Lands holden of any (a) other 


K-lw. 104. Lord ſhall, for Want of Heirs of the Tenant, eſcheat to the Lord. 
2 Nol. Rep. 251 | 
4 "mn 8 (a) That the Lord by Eſcheat is in the Poſt, and cannot vouch. 1 Co. 1. 


2 Inſt. 64 If Lands held of the King as of an Honour come to him by a common 
Eſcheat, as the Tenants dying without Heir, or committing Felony, 
theſe Lands are Part of the Honour; otherwiſe if forfeited for Trea- 
ſon, for then it comes to the King by reaſon of his Perſon and 
Crown; and if he grants them over, Ec. the Patentee ſhall hold of 
the King in Chief. | 

Cro. Eli. 120. It was found by ſpecial Verdict, that the Prior of Merton was ſeiſed 

May v. Street. of a Houſe in Southwark, held of the Archbiſhop of Canterbury, as of 
his Borough of Southwark; and 3o Her. ſurrenders it to the King 
Hen. 8. who granted the ſaid Meſſuage and divers other Lands in Lon- 
don, Middleſex and Eſſex, to J. S. and his Heirs, to hold of him in Li- 
bero Burgagio, by Fealty, for all Services and Demands, and not in 
Capite; that afterwards Q. Mar. granted the Manor and Borough of 
Southwark to the Mayor and Commonalty of London; and the Tenant 
of the ſaid Meſſuage died without Iſſue; and the Queſtion was, whe- 
ther Q. Eliz. or the Patentees of the Borough ſhould have the Eſ- 

I 
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cheat; and adjudged for the Queen; for the firſt Patentee of the Meſ- 
ſuage held it of the Queen in Socage in Capite, as of a Seignory in Groſs; 
and the Words in libero Burgagio are merely void; for the Land out of 
the Borough cannot be held zu libero Burgagio; and there ſhall not be 
ſeveral Tenures, for one Tenure was reſerved by the King for all; and 
therefore of Neceſſity. it ſhall be a Tenure. in Socage of the King. 

Upon an Attainder of High Treaſon, the: King by his Prerogative ,, re. 8. 
ſhall have all the Lands of Inheritance whereof the Offender was ſei- 3 I 19. 
ſed in his own Right; and alſo all Rights of (a), Entry to Lands in (: But a 
the Hands of a Diſſeiſor or other Wrong-Doer ; tho? ſuch Lands are __ og 
holden of another; but in Caſe of Petit, Treaſon, and ,Felony, they go configs only 
to the Lord of whom they are holden; for the Blood being corrupted in eig 
ſo that no Perſon can repreſent him, it is the ſame. as if he had died cannot eſ- 
without Heir; and conſequently the Lord is in by Eſcheat. * 9p 0 

But the Lord cannot enter into the Lands holden of him upon an Stamf. P.C. 
Eſcheat for Petit Treaſon or Felony, without a ſpecial Grant; till 191. 
it appears by due Proceſs, that the King hath had his Prerogative of 
the Year, Day and Waſte. 

If one attainted of Felony commits Treaſon afterwards, and is 3 If. 213 
thereof attainted, as he may be, becauſe the Offence is of a higher 
Nature than Felony ; yet this ſhall not deveſt the Right of Eſcheat, 
which by the Felony was lawfully veſted in the Lord, contrary to the 
Opinion of Stamford; for the Act of the Party ſhall not deveſt the 
lawful Eſcheat of the Lord. 

If one ſeiſed in Fee of a Fair, Market, Common, Rent-Charge or 3 Inſt. 21. 
Seck, Warren, Corrody, or other Inheritance not holden, is attainted 
of Felony, the King ſhall have the Profits of them during his Life; 
but after his Death they cannot deſcend, becauſe his Blood is cor- 
rupted; nor eſcheat, becauſe not holden ; but periſh and are extinct by 
Act in Law. | 
If a Man grant an Advowſon in Groſs to another in Fee, and the ; Fol. A, 
Grantee die without Heir, it ſeems that this ſhall revert to the Gran- 816. 
tor, not being held of any Man; for 'tis a Thing that cannot vaniſh, Comp: In umb. 
but ought to be in ſome Perſon ; but in that Caſe, if the Grantor can- 
not have.it, the King ſhall have it, as Supreme Patron; and for that 
Reaſon ought to preſent where none hath Right. 

If a Diſſeiſor makes a Feoffment, or dies ſeiſed; and after the Diſ- Co. Lit. 268.4, 
ſeiſee dies without Heir, there ſhall be no Eſcheat, becauſe the Lord 
hath a Tenant by Title. T | 

Tho' the Lord hath not been ſeiſed of his Services within the Time 4 Co. 11. 
of Limitation, yet if the Tenant dies without Heir, the Land ſhall 
eſcheat; for at the 'Time of the Eſcheat, the Seignory remained, tho' 

Seiſin of the Services was wanting. 

If an Infant or Non Compos in Perſon make a Feoffment, and after 4 ©. 125. 

die without Heir, (a) the Land ſhall not eſcheat; otherwiſe if made by 2 


; J. 38 S. P. 
Letter of Attorney, for then the Feoffment is void. Rab, the 


Lord hath a 
Tenant by Title.——If F. S. conveys Lands to Truſtees and their Heirs, to the Uſe of himſelf 
for Life, Remainder to his firſt and every other Son, &c. Remainder to his own Right Heirs, and 


1 que Truſt dies without Heirs, Qgære, Whether the Lands ſhall eſcheat or remain with the 
ruſtees. 


If he who hath Title to a Writ of Eſcheat accepts Homage or Co. Lit. 269. 
Fealty of the Tenant, this will bar him; otherwiſe if he accepts Rent 
of the Tenant; for that may be done by a Bailiff, 

If there be Lord and Tenant, and the Tenant is difſeiſed, and Co. Lit. 269. 
the Diſſeiſſee dies without Heir; and after the Lord accepts the Rent 
from the Diſſeiſor, this is no Bar to him ; otherwiſe if he avows upon 
the Diſſeiſor for the Rent. 


But 
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Ce. Lit. 268. But if after a Title of Eſcheat accrued, the Diſſeiſor makes a 


Feoffment or dies ſeiſed, the Acceptance of the Rent from the Feof- 
fee or Heir, will be a Bar. 


2 Inſt-146. If one leaſe a Manor for Life or Years, and a Tenancy eſcheats (a) 
(7 2 8 this belongs to the Manor held in Farm; and for which the Leſſor ſhall 


Tenant for bave a General Writ, and ſuppoſe a Leaſe by him made of the Lands 


Life, the Lei- eſcheated, and maintain it by the Special Matter. 

ſor may have 

W 41 Eſcheat, and the Words of the Writ are true, viz. that the Tenant that died, c. held 
the Lands of him. Kelw. 114. 4,— The Tenancy comes in lieu of the Seignory. 1 Co. 122. 


Co. Lit. 13. b. For the better taking Care of the King's Eſcheats there is an an- 
(a) By the g Cient Officer named (a) by the Lord Treaſurer, and called ſo becauſe 
: peo Zuclen his Office is properly to () look to Eſcheats, Wardſhips and other Ca- 
by the Chan- ſualties belonging to the Crown. 


cellor, &c. | 

as Sheriffs ; by 12 E. 4. cap. 9. muſt have a Freehold in the ſame County worth 201. por ann. 
by the 1 H. 8. cap. 8. muſt have 40 Marks yearly — by the Statute 14 E 3. cap. — there ſhall 
be as many Eſcheators as when King Edward came to the Crown, viz. one in every County —— 
But anciently there were but two, one on this fide Trent, and the other beyond Trent, but they 
had Sub-eſcheators. Co. Lit. 13-b. (6b) To inquire of caſual Profits, and ſeize them into the 
King's Hands, that they may be anſwered to him. Co. Lit. 92. b. 


1 Vern. 357 If the Inheritance of Lands eſcheat to the King, altho' he is in in 


Att. Gen. v. the Poſt, yet he ſhall have a Term that was limited to attend the 
Thraxton. Inheritance. 


3 Df his Perogative in Seas and Navigable Rivers. 


Seld. Mar. It is univerſally agreed, that the King hath the Sovereign Dominion 
Cl. 251, Sc. in all Seas and great Rivers; which is plain from Selden's Account of 
. HE Ron, the ancient Saxons who dealt very ſucceſsfully in all naval Affairs; and 
, 9. . , $ 3 

5 Co. 106. therefore the Territories of the Engliſh Seas and Rivers always re- 
10 Co. 141. fided in the King. | 

Dier 326. And as the King hath a Prerogative in the Seas, ſo hath he likewiſe 
2 Rol. Abr. a Right to the Filhery and to the Soil; ſo that if a River as far as 
170. there is a Flux of the Sea leaves its Channel, it belongs to the King. 

4 Left. 142. Hence the Admiraltry Court, which is a Court for all Maritime 
Molloy 65. Cauſes or Matters ariſing upon the High Sea, is deemed the King's 
Court and Court; and its Juriſdiction derived from him who protects his Subjects 


i:« Juriſdic- from Pirates, and provides for the Security of Trade and Navigation. 
tion, and how 


far it extends, vid. Tit. Court of Admiralty. 


10 Co. 141- From the King's Dominion over the Seas it was holden, that the 
7 Iſle King as Protector and Guardian of the Seas might, before any Sta- 
1 tute made for Commiſſions of Sewers, provide againſt Inundations by 

Lands, Banks, Sc. and that he had a Prerogative herein as well as in 

defending his Subjects from Pirates, Ec. 

8E 4.18, 19, But notwithſtanding the King's Prerogative in Seas and Navigable 
Bro. Cuſtom. Rivers, yet it hath been always held, that a Subject may fiſh in the 
46. Sea; which being a Matter of Common Right, and the Means of 


tz. Bar. 93. 1 201: 
4 I 2 . Livelihood, and for the Good of the Commonwealth, cannot be re- 


2 Salk, 63). ſtrained by Grant or Preſcription. 


6 Med. 13, Allo it is held, that every Subject of Common Right may fiſh with 
Warren v. lawful Nets, Oc. in a navigable River as well as in the Sea; and the 


2 King's Grant cannot bar them thereof; but the Crown only has a 
. 8 12 Right to Royal Fiſh; and that the King only may grant. | 


per Holt Ch. J. on a Claim of Solam Piſcariam in the River Ex by Grant from the Crown. 
I 


4. Of 
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4. Ok his Pꝛerogative in Swans and Royal Fiſhes. 


The King, as a perpetual Sign and Acknowledgment of his Domi- 
nion of the Seas, hath ſeveral Creatures reſerved to him under the 
Denomination of Royal Creatures, as Swans, Sturgeons and Whales; 
all which are the Natives of Seas and Rivers. 


But a Subject may have a Property in Swans three Manner of 
Ways: 

Firſt, By the Acquiſition of tame Swans; viz. by buying of tame 
Swans, or by Grant of the King of Wild Swans, and taming of them; 
and then the Subject ſhall have the Property in them whereſoever they 
are, as of any other tame Animal, 

If the Cock Swans of one Man pet into the Hen Swans of another, 
by the Cuſtom of England this Brood ſhall be divided; and it ſhall 
not follow the Female, according to the common Right of Acceſſion ; 
and this is founded on a natural Obſervation on the Moderation of this 
Sort of Creatures, that they will not couple with more than one; and 
ſo if they were to be ſeparated they could never be propaged. 

A Cuſtom that the Owner of Swans ſhould have two Cygnets, and 
the Owner of the Manor the reſt, has been held good. 

Swans that are not the King's may be Strays in a Manor as well as 
any other Creatures; anda Man may preſcribe to have Swanning for 
them in another Manor. | 
Secondly, The Property of Wild Swans may be in the Subject 
by a Grant of Swan-Mark from the King; for in this Caſe, all the 
Cons marked with ſuch Mark ſhall be the Subject's whereſoever 
they fly. | | 

A * may be granted over as well as the Privilege of a 
Park or Warren. | 
By the 22 E. 4. cap. 6. © No Perſon other than the Son of the 
© King, ſhall have any Mark or Game of Swans, except he have Lands 

of Freehold to the yearly Value of five Marks; and if any Perſon, 
not having Lands to the ſaid yearly Value, ſhall have any ſuch 
Mark or Game, it ſhall be lawful to any of the King's Subjects, 
having Lands to the ſaid Value, to ſeize the Swans as forfeit; whereof 

= King ſhall have the one Half, and he that ſhall ſeize, the 
other.” | | 

Thirdly, Swans may be the Subject's ratione Privilegii; as if the 
King grants to the Subject the Game of Wild Swan in ſuch a River; 
but in ſuch Caſe, the Subject cannot bring an Action of Treſpaſs, 
Quare Cygnos ſuos ibid” nidiſicant' or gignent cepit; for a Man cannot 
call that his own, which he hath only during particular Occupancy and 
Poſſeſſion in a certain Place. | 

If a Man take away Swans marked or pinioned, or thoſe which are 
unmarked, if they be kept in a Pond or private River, it is Felony. 

The King ſhall have Wreck of the Sea, Whales and Great Sturgeons 


taken in the Sea and elſewhere throughout the whole Realm; except in 
Places privileged by the King. 


e 
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7 Co. 16, 


7 Co. 16. b. 


7 Co. 17. a. 


7 Co. 17. 4. 


7 Co. 17. a. 


7 Co. 17. 4. 


7 Co. 17. 


9 C3. 17. 


1 Hawk. P. C. 


„ 
Mollay 231. 


18 Poragatibe. 


— 


5. Ok his Pꝛerogative in Beacons and Light⸗Houſes. 


4 Inſt. 148. It is clearly agreed, that the King only has a Prerogative in (a) Bea- 
12 Ce. 13. cons and Light-Houſes; and that he may erect any ſuch, and in ſuch 
ys 9 Places as will be moſt convenient for the Safety and Preſervation of 
, Inf. rx Ships, Mariners and Navigation; allo it ſeems to be the better Opi- 
(a) Before nion, that this being for the publick Utility, and one of the Preroga- 
the Reign of tives that he is intruſted with for the Safety of the whole Realm, he 
- 2 "hy may erect ſuch Beacon, Ec. as well in the Soil or Ground of a Sub- 
Sede of jet as in that of the Crown; and that he may do this without the 


Wood ſer Subject's Conſent. 

upon high | EO > ; 
Places, which were fixed when the Enemy was deſeryed; but in his Reign, Piteh-Boxes were in- 
ſtead of theſe Stacks of Wood ſet up; and this properly is a Beacon. 4 Inft. 148. 


Vid. the Au- Alſo it is clear, that the Subject bath not any Power to erect any 
3 ſuch Beacon, Cc. without the King's Licence and Authority for that 
g "Purpoſe. >! 144] | A ; 
* =" by the 8 Eliz. it is enacted, That the Maſter, Wardens and 
< Aſſiſtants of the Trinity Houſe of Debtford Strond, ſhall and may 
© lawfully from Time to Time at their Will and Pleaſure, and at 
| © their Coſts, make, erect and ſet up ſuch and ſo many Beacons, 
(%) Reſolved e Marks and (6b) Signs for the Sea, in the Sea-Shores and Upland near 
by the tw0 < the Sea Coaſts or Forelands of the Sea only, for Sea-Marks, as to 
pn 242 © them ſhall ſeem meet; whereby the Dangers may be avoided, and 
Gen. that this the Ships the better come to their Ports; and all ſuch Beacons, 
AQextended . Marks and Signs fo by them to be erected, ſhall be continued, re- 
as well to. © newed and maintained from Time to Time at the Coſts and Char- 
ray y 0 ges of the ſaid Maſter, Wardens and Aſſiſtants.“ 
= 9 Bey { 


cons, Oc. by the Day. 4 Inf. 149. in Marg. 


Vid. Tit. Crt And altho* by the Common Law none but the King could ere& 
ef Admiralty. Beacons, Light-Houſes and Sea-Marks, yet of later Times, by Let- 
ters Patents granted to the Lord High Admiral, he hath Power to 
erect Beacons, Sea-Marks and Signs for the Sea; which Power is now 
veſted in the Lords of the Admiralty. 
1 Sid. 158. And therefore a Suit for the Profits of the Beaconage of a Rock 
Croſs v. Ligen in the Sea near in Coruwal, may be in the Court of Admiralty; 
for as the Profits of the Beacons belong to the Admiral, ſo the Suit 
for them ought to be in his Court; tho' the Rock be the Freehold of 
| another, and Part of his Inheritance. | 
Raym. 448. It hath been reſolved, that an Order or Decree for raiſing a Tax 
the Caſe of for repairing a Beacon, without ſetting forth, that it was in Decay or 
the Town of out of Repair, is good, in that it would be dangerous. to wait *till it 
Winchelſea. became in Decay ; the Conſequence of which would be, that there 
would be no Beacon in the mean Time and during the Reparation ; be- 
ſides that it cannot be preſumed that the Parties who contribute to the 
Tax will tax themſelves unneceſſarily. 


6. Ok his Prerogative in Wreck, 


Gro. Fur. Belli By the Common Law the King hath an undoubted Right to 
117,132,141. Wrecks; and his Prerogative herein is founded on the Dominion he 
Aal, —9 has over the Seas; and being Sovereign thereof, and Protector of 
A lor 224. + Ships 
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Ships and Mariners, he is intitled to the derelict Goods of the 
Merchant; which is the more reaſonable, as it is a Means of 
preventing the barbarous Cuſtom of deſtroying Perſons who in 
Shipwrecks approach the Shore, by removing the Temptations to 
Inhumanity. 15 1 

There are four Sorts of Shipwreck'd Goods, Flotſham, Fetſham, Li- 
gam, and Wreck. 4 | 

Flotſham, is when the Ship is ſplit, and the Goods float upon the 
Water between High and Low Water Mark. | 

Fetſham, is when the Ship is in Danger to be drowned, and for ſa- 
ving the Ship the Goods are caſt into the Sea. 
 Ligam, Lagan or Ligan, is when the heavy Goods are caſt into the 
Sea with a Buoy, that the Mariners may know where to rctake 
them. 

Mrect, is where Goods ſhipwrecked are caſt upon the Land. 

The Flotſham, Fetſham and Ligan, do in Shipwrecks belong to the 5 co, 106. 
King as well as the Wreck; for when the Mariners are caſt away, there 
is the ſame Reaſon that the Prerogative ſhould take Place in theſe 
Goods as in the Wreck. 

But tho? the King hath a Prerogative herein, yet Wreck may be in 5 Co. 107. 
a Subject by Grant or Preſcription ; but if the Subject preſcribes in 
Wreck alone, he ſhall not have Holſbam, Ferſham or Ligan; for the 
King's Grant ſhall not be taken to be more extenſive than the natural 
Import of the Words will bear. 

Goods are ſaid to be wreckt at Common Law when there are no Marks 2 I 167. 
or Signs of their Property whereby to prove an Owner; which anciently, 
and before the Methods of Trading were well known, was very diffi- 
cult to do; unleſs ſome living Animal eſcaped to the Shore, whereby 
they might take the Tokens of a Property. ; Hence ancient Authors 
define it to be no Wreck if a Dog or a Cat eſcape alive; or if certain 
Signs were placed on the Goods whereby they might be known. And 
becauſe this Prerogative of Wreck was abuſed, to the Prejudice of the 
Merchant, the Statute Veſt. 1. has provided, that if a Dog or Cat 
eſcape alive (which in theſe Caſes they took to be the moſt certain 
Proofs of Property) that then the Sheriff, Coroner or Lord of the 
Ifle might claim them; and if the Owner came and made his Claim 
within a Year and a Day, he ſhould have his Goods, otherwiſe they 
remain'd to the King. 5 

The Inſtance of a Dog or a Cat are only for Examples; for if any 2 Inf. 163. 
living Thipg eſcapes, the Claim may be made. 

If the Mariners are purſued by Enemies, and come aſhore and leave 2 1:p. 16) 
the empty floating Ship, which comes to Land without any Perſon ; Molly 259. 
yet ſhall they claim the Ship when it comes on Shore. 

The Year and the Day mentioned in the Statute, ſhall be from the 2 ff. 168. 
Time of the Seiſure; for from the Time of Seiſure there is a Noto- | 
riety, in order for the Party to make his Claim. | | 

But the Property is in the King or the Lord of the Manor, againſt 5 Ce. 103. 
all but the right Owner, from the Time that the Goods touch Land, 
even before Seiſure; for the King's Intereſt herein is different from 
that of another Occupant, who only acquires a Right by the Seiſure; 
for he is intruſted with this Prerogative in order to prevent any other 
Occupant. | 

If the Owner dies within the Year and the Day, his Executors or 2 Ip. 168. 
Adminiſtrators may make Claim thereto; becauſe it is not limited by 
the Statute to the Owner at the Time of the Wreck. 


Bract. lib. 3 
fol. 120. 


This 


Pꝛerogative. 


| 160 
| 


5 Co. 10). This Law extends not only to Wreck but to Hotſham, etſham 
* 167- and Ligam; but the Wreck muſt be claimed by Action at (a) Com- 
4) By the ex- 


. mon Law, the Flotſham, Ec. by Suit in the Admiralty ; becauſe the 
N Wreck is on the Land, the Flotſham, c. in the Seas. 


| rute 15 R. 2. . 
| the Admiralty cannot take Cognizance of Goods wreckt. 


| 5 Co. 168, If the Suit be commenced before the Year and the Day, it ſufficeth, 
5 tho? the Verdict be not given; for the Delay of the Law muſt do no 
| Man an Injury. 2 
| a 2 Inſt. 168. If Wreck be imbeziled both from the King and the Owner, this 
may be inquired into on a Commiſſion of Oyer and Terminer, and the 
Party fined. 5 3 
2 Inf. 168. If a Lord of the Manor takes the King's Goods as Wreck, the 
King may claim them after the Year and the Day; becauſe the King 
being perpetually employed in the Buſineſs of the Publick cannot be 
bound to a Time. | Aoi = « | 
If Goods wreckt be Bona Peritura, the King or Lord may fell them 
before the Year and the Day be paſt; for the Statute ſhall not be un- 
derftood to reſtrain them to keep theſe Things that of their own Na- 
ture cannot be kept. þ | 
5 Co. 107, If Wreck be granted to the Lord of a Manor, and he take Flt- 
108. Sir Hlen- dam and Wreck, and the Jury find this whole Matter, and aſſeſs in- 
228 tire Damages, Judgment ſhall be given againſt the Plaintiff; for the 
Court will not give their Judgment, when for Part of the Matter 
claimed the Plaintiff hath no Title; and it being Matter of Fact, the 
Court cannot apportion the Damages. 8 
rung. 164 to Tunnage is granted to the King for all Goods imported into the 
172. Realm as Merchandiſe, by any Merchant whatſoever; certain Goods 
are wreckt, and the Queſtion was, whether they ſhall pay this Duty? 
And reſolved by Vaughan, that they ſhould not. 1ſt, Becauſe they 
could not be ſaid to be imported; for Importation is the Bringing in 
of Goods by artificial Means, as by Ships, &c. with Deliberation, in 
order for ſome Uſe ; therefore theſe Goods caſually caſt up cannot be 
ſaid to be imported. 24l/y, They cannot be ſaid to be imported for 
Merchandiſe, for they are now as Goods deſtined for Sale; but they 
may be reſerved to the Proprietor. 3dly, They are not brought in by 
any Merchant, for they are preſumed to be deſerted and derelict, 
and from thence the Property ; and the King having a Property in the 
Whole, it is to no Purpoſe to give him a Part. 
- 6 Med:149, Originally all Wrecks were in the Crown, and the King has a 
per Cur. Right to a Way over any Man's Ground for his Wreck; and the ſame 
Privilege goes to the Grantee thereof. | 


7. Of the King's Pꝛerogative in Relation to Coins and 


_ 2. 66 It is clearly agreed, that by the Common Law the King hath a Pre- 
5 Co. 114. Togative in, and is intitled to, all Royal Mines of Gold and Silver and 
, | 1 Co. 146. Treaſures of Gold and Silver hid in the Earth; and that he is in- 
(b) The Le- truſted with the () Coinage and making Money current; and that he 
timation bo alone can bring the Mines and Treaſures of any conquered Country 
the an 4 into Uſe, by coining them out into his Money; and this Prerogative 
ir its deno- is lodged in the King as he adminiſters Juſtice to all; and therefore the 
| minated Va- | | 

| lue, is juſtly reckoned inter Fura Majeſtatis; and in Exgland it is one ſpecial Part of the King's 

Prerogative, 1 Hal. Hiſt, P. C. 188. g - 
ower 
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Power and Regulation of that which is the (a) common Standard (a) Money is 
_ Meaſure of all Bartering and Commerce is committed to his Me ky or 
are. 


all Com- 
merce almoſt through the world; it conſiſts principally of three Parts; 1. the Materials whereof it 


is made; 2. the Denomination or exirinfic Value; 3. the Impreſſion or Stamp. 1 Hal. Hift. P. C. 
188. — Sir John Davis mentions ſix Things as Eſſentials to the Legitimation of Coin; 1. Weight; 
2. Fineneſe; 3. Impreſſion; 4 Denomina ion; 5. Authority of the Prince; 6. Proclamation. 
Davis 19. in the Cale of mixed Money — which laſt, viz. the Proclamation is not always neceſſary 
to the Legitimation, ſays my Ld. Ch. J. Hale; for the Currency of Money isa Queſtion of Fact, 
and may be proved by the Officers cf the Mint or their Indenture, on an Indictment for Clipping 
or Counterfeiting the King's Coin. 1 Hal. Hiſt. P. C. 196. 2 Salk. 446. S. P. | 


Alſo this Prerogative is given to the King as a neceſſary Conſequence Plow. 31 5. 5 
of the Power of War and Peace; for there can be no Wars made frequenily 


1 | led th 
without the Expence and Conſumprion of Treaſure. 3 | 
War. Co: Lit. 90. b, 11 Co. 91. 2 Rol. Rep. 298. 


Beſides it was thought, that if any other Perſons had the Power of Plow. 316. 
Mines of Gold and Silver, they might by theſe immenſe Treaſures 
grow too formidable, and wreſt that Authority from the King which 
was depoſited in his Hands only. 

The Uſe and Neceſſity of Money aroſe from the Nature of Trade; Cotton 4. 
but more eſpecially from this, that the ſeveral Proviſions of Life are Lock of Coin. 
in their own Nature periſhable, and not to be laid up in Specie; this 
made it neceſſary that ſome Things ſhould be fixed on to pals as Tick- 


ets of Credit in Exchange for thoſe Commodities; hence the Thin 


agreed on muſt. have theſe Qualities; 1/7, It muſt be durable, becauſe 
otherwiſe it would not be more eaſily laid up than the Proviſions them- 
ſelves; 2dly, It muſt be ſcarce, that a little of it might ſerve to be 
carried from Place to Place in order to_iupply Men's ſeveral Occa- 
fions; and upon theſe two Accounts Gold and Silver were pitched 
on as the two Metals moſt ſcarce and the moſt durable, and therefore 
beſt able to anſwer both the Purpoſes. If therefore Gold and Silver be 
taken up as the Meaſures of all other Things, it follows, that the 
Compariſon of their Values will ſtand thus; when the Labour ſpent 
in digging, refining, and importing an Ounce of Silver, is equal to 
the Labour in ſowing, reaping and threſhing of a Buſhel of Corn, then 
is an Ounce of Silyer equal to a Buſhel of Corn; the Induſtry in the 
acquiring is equal, and conſequently Mens Property in them is the 
ſame, that is, their Values are equal; for if the Corn be more plenty 
than the Silver, then a Buſhel and a half of Corn will poſſibly be worth 
an Ounce of Silver; if on the other hand, the Silver be more plenty 
than the Corn, then poſſibly an Ounce and a half of Silver will 
amount to no more than a Buſhel of Corn; and what is done by coin- 
ing of Silver is no more than aſcertaining the Value of ſeveral Pieces 
in order for Commerce; as that the Crown ſhall contain an Ounce 


and the like, that the People may not be compelled to uſe their Scale 


and Touchſtone on every Bargain. 


The Policy in relation to the Coin is, that the Value remains unal- Lac of Coin. 
terable ; for the Standard cannot be varied without manifeſt Injuſtice ; 


as ſuppoſe a Man contracts for ten Crowns, which is equal to ten 


Ounces of Silver, and that ſuppoſe equal to ren Buſhels of Corn, and 
before Payment the publick Standard ſhould alter; for Inſtance, that 
the Crown were lefſened to half an Ounce, and yet we ſuppoſe thar 
the Induſtry in the Acquirement is the ſame in relation to the Ounce 
of Silver and the Buſhel of Corn; it then follows that the ten Crowns 
paid in publick Money will be equal but to five Buſhels of Corn, and 
conſequently the Man by the publick A& will loſe half the Value in 
which he had a Property, by the Contract: So in Caſts of foreign 
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Trade where the Meaſure of Commerce is the intrinſick Value of the Sil. 
ver or Gold, there can be no Variation of ſuch Meaſure without Injuſtice. 

2 Inſt. 575. And indeed the keeping to the common Standard is of that Im- 
portance, that my Lord Coke ſeems to be of Opinion, that the Alte- 
ration of Money in Weight or Allay cannot be without an Act of 

Parliament; and in this grounds his Opinion on the Statutes 25 E. 3, 
cap. 13. and 9 H. 5. ſeſſ. 2. cap. 6. but herein the Law ſeems to be as 
| laid down by my Lord Hale. 

1 Hal. Hit. 1. That at the firſt Inſtitution of any Coin within this Kingdom, 


P. C. 191. the King and he alone ſets the Weight, the Alloy, the denominated 
Value of all Coin; and this is done commonly by Indenture between 
the King and the Maſter of the Mint. 

12 2. He may by his Proclamation legitimate foreign Coin, and make 


it Current Money of this Kingdom according to the Value impoſed 
by ſuch Proclamation ; but the Counterfeiting ſuch Money was not 
Treaſon till the Statute of 1 Mar. cap. 6. made it ſo; nor the Clip- 
ping, Waſhing, Impairing thereof was not Treaſon *rill 5 Blix. cap. 11. 
and 19 Eliz. cap. 1. but all theſe Statutes allow the Power of Le- 
| gitimation thereof to the King by Proclamation. | 

1 Hal. Hiſt. 3. He may inhanfe the external Denomination of any Coin already 
F. C. 192+ eſtabliſhed, by his Proclamation ; and thus it hath been gradually done 
(a) Tho it almoſt in all Ages (a); this is fomerimes called Imbafing of Coin and 
os i _ ſometimes Inhanſing of it; and it is both ; it is an Inhanfing of Coin 
baſeriencof in reſpect of the extrinfick Value or Denomination, but an Imbaſing 
the Coin in in reſpect of the intrinſick Value; as for Inftance, when in the Time 


the pg er of E. 4. a Noble was raiſed to a higher Rate by twenty Pence. 
yet it natn 


very near the ſame Elfe ct. 1 Hal. Hift. P. C. 194. 


1 Hal. Hiſt. 4. He may by his Prerogative imbaſe the Species or Material of 
— C. che Coin, and yet keep it up in the ſame denominated or extrinfic 
* Rol. 43.166, Value as before; namely, to mix the Species of Money with an Allay 
| below the Standard. 

1 Hal. Hi. As to my Lord Coke's Opinion, all he ſays that ean be inferred 
P. C. 194. from it is, that it is not ſafe nor honourable for the King to debaſe his 
| Cain below Sterling; and that if it be at any Time done, it is fit to 
be done by Aſſent of Parliament; but certainly all it concludes is that 

| fieri not debet, but fawn valet. 

1 256 From the King's, Prerogative in Coins, it hath been adjudged, that 
09. 4 l , + > . . 
Courteens At Common Law, and without any Statute, an Information lay againſt 
Caſe, and Perſons for tranſporting, large Quantities of Money, being againſt the 

Pop. 149. Policy of the State and Government. | 


here it is 


held, that ingroſſing a groat Quantity' af Money is an Offence ; & bid. 1 Roh. Rep. 299. 


Pleww. 323. But tho? Mines of Gold and Silver belong to the King, yet Mines 

2 1. 578. of Tin and Copper belong to the Subject; for by none of the above- 

12 Co. 1. mentioned Reaſons are theſe to be annexed to the Crown 

Plow. 333 But herein there bath; been a great Queſtion, viz. whether if the 

328, 336. Mine of Copper or Tin contained Gold or Silver, as they often do, 
whoſe it ſhould be, the King's or the Subjeck's? And the Judges hero 
made a very extended: Conſtruction, and held, that Gold and Silver 
being the nobler and more valuable Metals ſhauld attract the leſs va- 
luable, and belong to the King; as likewiſe: for the following Reaſon; 
that the King's Property cannot be held in Jointure with the Subject, 
and that the King's Property tho' ever ſa ſmall ſhall. not be loſt: by 
Mixture with: the Subject's. | * 1453 = 


2 1 1 | ' - But 
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But upon this Caſe the Reporter very juſtly obſerves, that in all Phw. 339. 


baſe Metals of Copper, Tin, Sc. there is a Mixture of Gold and Sil- 
ver, which Mixture is of no Value in Compariſon of the other Metal, 
and the Gold or Silver is the Life of the Mine, without which it can- 
not be worked; ſo that this was declaring all Copper and Tin Mines 
in the King, | 


And therefore by the Statute 1 Hill. & May. ſtat. 1. cap. 30. ſet. 4. 


it is enacted, * That no Mine of Copper, Tin, Iron or Lead; ſhall 


» 
C 
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as inveſt a Subject with any Property in the aforementioned Chattels, vid. 


be adjudged a Royal Mine, altho' Gold or Silver may be extracted 
out of the ſame.” 3 | | | 

And by the 5 Will. & Mar. cap. 6. ſeff. 2. All Proprietors of 
Mines wherein any Ore ſhall be found in which there is Copper, 
Tin, Iron of Lead, ſhall hold and enjoy the ſame, notwithſtanding 
that ſuch Mines or Ore ſhall be claimed to be Royal Mines; Pro- 
vided that their Majeſties, and all claiming Royal Mines under them, 
may have the Ore of ſuch Mines (other than Tin Ore in the Counties 
of Devon and Coruwal) paying to the Proprietors within thirty Days af- 
ter the Ore is laid on the Banks, and before the ſame is removed, the 
Rates following, viz. for all Ore waſhed wherein is Copper, 16 J. per 
Tun; and for all Ore waſhed wherein there is Tin, 40 f. per Tun; 
and for all Ore waſhed wherein there is Iron, 405. per Tun; and for 
all Ore waſhed wherein there is Lead, 9/. per Tun; and in Default 
of Payment it ſhall be lawful for the Proprietors to diſpoſe of 
the Ore. 


The King by expreſs Words may grant away Royal Mines as well 


but then it muſt be by expreſs Words; for if the King grants to F. S. 
Lands and the Mines therein contained, and Royal Mines are found 
in them, they ſhall not paſs to the Subject; for the Kings' Grant ſhall 
not be taken to a double Intent, becauſe they are Records that ought 
to have the ſtricteſt Truths and Certainty ; and the moſt obvious In- 


tent is, that they ſhould only paſs the Common Mines that are grant- 
able to a common Perſon, 


It hath been held by the Judges aſſembled at Serjeants Inn, that the 1 


King may enter into any Man's Ground and dig Salt-Peter for makin 

of Gunpowder; and that the King hath a Prerogative herein, bein 

Dane for the Safety of the Realm, altho' it be a Thing of a new 
nvention. 


And herein my Lord Coke obſerves, 1½, That it muſt be done with 12 ce. 1 3, 14. 


as much Conveniency and as little to the Prejudice of the Owner of the 
Ground as poſſible; and conſequently that the Digging in a Man's 
Houſe, Barn, Outhouſe, Sc. or weakening the Walls of any ſuch 
Houſe, Sc. is unlawful. 


2. Thar the Soil or Ground muſt be made and left as commodious 12 Ce. 12. 


to the Owner as it was before. 


3. That this is in Nature of a Purveyance, and an Incident inſe- 12 Os. 13. 


parable to the Crown, and cannot be granted, demiſed or transferred 
over to another. | 


4 That the Owner of the Land cannot be reſtrained from digging 12 Ce. 14. 


and making Salt-Peter; the King not having an Intereſt: in it as he 
hath in Gold and Silver in the Land of the Subject. 


8. Ot 
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8. Ot his Pꝛerogative in dereli# Goods; and therein of 
CXlatks, Strays, and Treaſure Trove. 


Bri. Tit. Pre. All derelict Goods, and in which no Man hath a Property, belong to 
yo. pl. 12, the King as well as derelict Lands; ſo (a) of extraparochial Tithes, 
Nog. 267-0. tho* Things of an Eccleſiaſtical Nature. | 

3 That a Perſon may be guilty of Felony in taking Goods, the Owner whereof is 
unkuown, in which Caſe the King (hall have the Goods, and the Offender ſhall be indicted for 
taking Bona cujuſdam ignoti. 1 Hawk. P. C. 94. 


1 Salk. 37. So if a Perſon dies inteſtate and without Kindred, his Goods and 
Chattels belong to the King ; and herein the uſual Courſe is ſaid to be 
for a Perſon to procure the King's Letters Patents, and then the Ordi- 
nary admits the Patentee to Adminiſtration. 

5 Co. 109. As to Goods waived, theſe belong to the King, and are in him 
without any Office ; becauſe the Property is in Nobody, and therefore 
by publick Agreement is put out of the Finder, in whom it was by the 
State of Nature, and is veſted in the King in Recompence for his 
Trouble and Charge in the Execution of Juſtice. 

How far a But at the Common Law, the Owner purſuing the Felon, and the 

Sale in a Pelon waiving the Goods, the Owner may ret-ke them; alſo upon an 

Market . Appeal of Felony the Owner is intitled to a Writ of Reſtitution ; and 

vert alters 

the Property as a farther Encouragement for the Proſecution of Felons, by the 

in thoſe Ca- 21 H. 8. cap. 11. it is provided, that if the Party comes in as Evidence 

ſes, vid. Tit. on the Indictment and attaint the Felon, he ſhall have a Writ of Re- 


8 ſtitution awarded by the Judge of Aſſiſe. 


Bro. Era (9) If a Felon in Flight waive his own Goods, and the King ſeize them, 
29 E. 3. 19. theſe alſo are Waifs; for they are relinquiſhed, and the Property is in 
Nobody. | 
5 Co. 109. In Trovor the Defendant pleads in Bar, that the Queen was ſeiſed 
Cro Elix. 694. of the Manor of Newport Pannel, and that in the ſaid Manor the 
Foxley's Cale. Goods were found waived, and doth not ſay, that they were waived 
in Flight, this is no Bar; for if the Goods were only laid upon the 
Manor, and not waived in the Purſuit, they are no ſuch waived or 
derelict Goods as the King may claim by his Prerogative. 
21 E. 4. 16. The Owner may at any Time retake the Goods waived, if they 
Kitchen 82. are not ſeiſed by the King or Lord of the Manor; for the Lord's 
Property begins from the Seiſure; for ſince there is no Property al- 
tered by the Wrong and Theft of the Felon, it follows that the Right 
remains *till they are ſeiſed for the King as Guardian of the publick 
Safety, upon the Purſuit, or forfeited to him upon the Conviction. . 
8 U. 7.1, Waifs and Strays are not neceſſarily incident to a Leet, but they may 
Bro. Ef14Y15- be appurtenant to it by Grant from the King; for the original Prero- 
| gative is in the Crown, and comes from thence to the Subject at the 
Pleaſure of the King. | 
Bro. Eſtray 3. And tho' a Lord of a private Manor may have Waifs and Strays by 
; By 2 Preſcription, yet he cannot have Bona Felonum and Fugitivorum without 
45 EF 3: 1% Grant from the King; becauſe no Man can preſcribe for them, for 
every Preſcription muſt be immemorial, and the Goods of Felons and 
Fugitives cannot be forfeited without Record, which preſuppoſes the 
Memory of that Continuance. 
GEE IS The King may grant the Privilege of Strays to the Lord of a Manor, 
Tachos 81. or he may claim it by Preſcription, which ſuppoſeth a Grant loſt ; but 
no Lord of a Manor can take the King's Beaſts as Strays, boon the 
£ rant 


* . 
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Grant of the King muſt be ſuppoſed to extend no farther than this 
particular Prerogative of the King, that is, to take the Cattle of com- 
mon Perſons. _ be. | | 
Where the Lord of a Manor hath not a Grant or Preſcription for 24 H. 6. 8. 
Stray, there the Sheriff thall ſeiſe it in Behalf of the King, and ſhall . ; 
account for it to the King in the Exchequer. tones 
If A. be ſeiſed of a Manor whereunto the Franchiſes of Waif and Co. Lit.121.6. 
Stray be appendant, and the King purchaſes the Manor with the Ap- 
purtenances, the Royal Franchiſes are reunited to the Crown, and 
not appendant ; becauſe the Stray belongs to the King by his Preroga- 
tive, and when the Manor comes to him, the Strays are in him Jure Co- 
ronæ; but if he grants the Manor in as ample a Manner as A. had it, 
this grants the Strays by Reference to the former Grant. | 
In the Caſe of the King, if a Man juſtifies, as Beaſts taken in Be- 29 E. z. 4. 
half of the King, yet he muſt ſay that the Beaſts were taken and, pro- Bro. Tit. E- 
claimed; for otherwiſe-the King's meer Seiſure ſhall not be a ſufficient 2 + 


Preſumption in Behalf of his Property. a 


The Sheriff or Bailiff of the King cannot pray in Aid of the King Bro Eſtray (5) 
in an Action of Treſpaſs brought againſt him; for the Aid of the 24 H. 6. 5- 
King cannot be demanded to come in to juſtify the Acts of his Mini- Cie. E694 
ſters, but they are anſwerable for their own Acts; and the taking any 
Chattels is only a Fact of the King's Miniſters ; but in Matters of Titles 
of Land which is no Fact of the King's Miniſters, but relate to his 
perminent Revenue, the particular Tenant ſhall pray in Aid of the 
King in Reverſion. | | 
Alſo the Pleading of the Officer is not good unleſs he ſays, he hath o/, EU 694. 
anſwered the Value of them to the King; for the Officer cannot juſtify 
the Taking in his own Right. | | 
The King or Lord of the Manor hath Property from the Time of Tele. 96. 
the Stray's coming upon the Manor againſt all others but the right 
Owner ; but in Relation to the right Owner he hath only the Cuſtody, 
and not the Property. | | | 
The King hath a Prerogative in 'Treaſure Trove, that is, 'Treaſures 3 Ip. 133. 
of Gold and Silver which muſt be hid in the Earth, and in which no Kitcb. So. 
Man hath a Property; but Treaſures of Gold and Silver found on the 
Surface of the Earth, or found in the Sea, belong to the Finder. 
This Prerogative was thought to be of that Conſequence to the . Inft. 133. 
Crown, that it is ſaid, that anciently the Concealing of Treaſure Trove 1 Hal. Hiſt 


was puniſhed with Death; but it is now only puniſhable with Fine and F. C. 506. 
Impriſonment. | 


Bo Df his PDꝛerogative in fines and Forſeitures. 


' Fines and Forfeitures for Offences at Law, go to the King as the 2 Vent. 268. 
Head of the Government; and are given to him as well for the pub- Vid. Tit. Tor- 
lick Good as for the Increaſe of his Revenue. feiture. 

Hence it is held, that if a Perſon be attainted of High Treaſon, | F H. 
all his Lands of whomſoever holden are forfeited to the King; and p. C. 77 4 7 
that tho' the Lands are immediately held of the King, yet he 
bath them not as Royal Eſcheats, but Jure Coronæ or Prarogative 
rega IS. 

Alſo where a Statute giveth a Forfeiture, either for Nonfeaſance or Ar 238. 
Misfeaſance, the King ſhall have it, unleſs it be otherwiſe particularly 7 Co. 36. 
directed by the Statute. ne 

And on this Foundation it hath been adjudged, that an Archdeacon , y,,,, 265. 
having ſold the Office of Regiſter of the Archdeaconry, which being edward v. 
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a Forfeiture within the Statute 5 V6 E. 6. the Right of Nomination 
belonged to the Crown, and not to the Biſhop of the Dioceſe. 


Vid. plus Titles Fopfeiture and Dutlawoy. 


his Pꝛerogative over the Perſons of 
his Subjects: And herein, 


x. Who ſhall de ſaid his Subjedkz. 


7 Co. 1, Se. A LL Perſons botn in any Part of the King's Dominions and within 
Calvin's Caſe. I his Protection are his Subjects, as all thoſe born in Ireland, Scot- 
Molloy 370. land, Wales, the King's Plantations, or on the Engliſh Seas; who by 
On their Births owe ſuch an inſeparable Allegiance to the King that they 
vid. Tit. Aliens cannot by any Act of theirs renounce or transfer their Subjection to 
any foreign Prince. 
3 Inf. 4, 5 Alſo the Subjects of a foreign Prince, coming into England and living 
Dier 145- under the Protection of our King, may in reſpect of that local Lige- 
= +7! ance which they owe to him, be guilty of High Treaſon, and indicted 
: 3 that they contra dominum regem (the Words naturalem dominum ſuum 
P. C. 35. being omitted) did compaſs, Cc. contra Ligentiæ ſue debitum; and it 
1 Hal. Hit. is ſaid that even an Ambaſſador committing a Treaſon againſt the 
F. C 59. King's Life, may be condemned and executed here, and that for other 
Treaſons he ſhall be ſent home. | e 
1 Hawk, But Aliens who in an hoſtile Manner invade the d N whether 
P. C. 35, their King were at War or Peace with ours, and whether they come 
by themſelves or in Company with Engliſb Traitors, cannot be pu- 
niſhed as Traitors, but ſhall be dealt with by Martial Law. 
Pier 224. If the King of England makes a new Conqueſt of any Country, the 
Vargh. 281. Perſons there born are his Subjects; for by ſaving the Lives of the 
People conquered he gains a Right and Property in ſuch People, and 
may impoſe on them what Law he pleaſes. 
2 P. Will But until ſuch Laws given by the conquering Prince, the Laws and 
75.76. Cuſtoms of the conquered Country ſhall hold Place; unleſs where 
theſe are contrary to our Religion, or enact any Thing that is Malum 
(a) Thar in ſe, or are ſilent (a); for in all ſuch Cafes the Laws of the conquering 


where the Country ſhall prevail. | 
Laws are re- 


— 


ected or ſilent, the conquered Country ſhall be governed according to the Rule of natural 
quite. 2 Salk. 412. 


O Of 


2 P. Will. 35 Tf there be a new and uninhabited County found out by Eneliſ 
[ 4. Subjects, as the Law is the Birthright of every Subject, ſo wherever 
e komt. they go they carry their Laws with them; and therefore ſuch new 
found Country is to be governed by the Laws of England; tho' after 
ſuch Country is inhabited by the Engliſh, Acts of Parliament made in 
England without naming the foreign 'Plantations, will not bind them. 


I 2, That 
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(2) That he is intitled to the Service and Allegiance of his 
Subjects; and therein of the Oaths injoined them. 


It is clearly agreed, that the King hath an Intereſt in all his Subjects, Sav. 43. 
and is intitled to their Services, and may employ them in ſuch Offices 334 1B 
as the publick Good and the Nature of our Conſtitution require; and 4 3s. . 
on this foundation it hath been held, that the King may oblige a Per- 1 Salk. 168. 
ſon to ſerve the Office of Sheriff, and that no Perſon can be exempt 
from ſuch Office but by Act of Parliament or Letters Patents. 

The Allegiance that is due from every Subject to the King is of two j Co. Calvin's 
Kinds. 1/7, Original, virtual and implied. 2440, Expreſſed or declared Caſe. 
by Oaths or Promiſes. The firſt of theſe ariſes from that Protection 1 Hal. Hip. 
which every Subject hath from the King and the Laws, and is (a) ſaid og 4 bp 
to be due to the Natural and not to the Politick Perſon of the King; — That * | 
and from the Breach whereof ariſeth the Crime of High Treaſon. Obligation 


| of Allegi- 
ance is not to be applied nor laid upon private Cauſes; for no Man can make a Cauſe of Alle i- 


ance other than ſuch as the Law makes, and as concerns the Faith and Loyalty that the Subjec 
oweth to his Sovereign in Points of State. Hob. 271, 272. 


The Expreſs Allegiance, or by Oaths and Promiſes, is either by the Helm. Tic. 
Common Law, or by particular Acts of Parliament. By the Common Fidelitas. 
Law, beſides the Oath due by Tenure or ratione Feodi, all Perſons Einb o E. 
above the Age of twelve were obliged in the Torn or Leet to take an 241. 
Oath of Pidelity and Allegiance, whether ſuch Perſon held any Lands 2 I,. 147. 
of the King or not; and in all Oaths of Fealty, as likewiſe in the ! Hal. Hif 
Profeſſion of Homage to any inferior or ſubordinate Lord or Prince, e. 
it was with a ſalva fide et Ligeantia domini regis, which Saving to omit 
was puniſhable in ſuch Lord. | | 

The particular Acts of Parliament relating to this Matter are the 
1 Elix. cap. 1. which injoins the Oath of Supremacy, 3 Fac. 1. cap.— 
which inftituted the Oath of Obedience, the Statutes 7 Fac. 1. cap. 2 
S 6. 13 Car. 2. ft. 2. cap. 1. 13 & 14 Car. cap. 3 & 4 25 Car. 2. 
cap. 2. 30 Car. 2. ſtat. 2. cap. 1. which are abrogated by 1 V. & M. 
ſeſſ. 1. cap. 1 8. and new ones appointed in their Room by the 
1 N. M. ſeſſ. 2. cap. 2 C 3. 3 NM. & M. cap. 2. 13W. 3. cap. 6. 
8 Ann. cap. 22. 4 Ann cap. 8. 6 Ann. cap. J. 14, 23. 1Geo. 1. cap. 13. 
13 Geo. cap. 29. 2 Geo. 2. cap. 31. 9 Geo. 2. cap. 26. 

By the 2 Geo. 2. cap. 31. it is enacted, © That all Perſons that ſhall 
© be admitted into any Office Civil or Military, or ſhall receive any 
© Pay by Reaſon of any Grant from his Majeſty, or ſhall have Com- 
© mand or Place of Truſt under his Majeſty, or by Authority derived 
from him, in England, or in his Majeſty's Navy, or in Ferſey or 
© Guernſey ; or that ſhall be admitted into Office in the Houſehold of 
© his Majeſty, or of the Prince of ales, or any other of his Majeſty's 
© Iflue; and all Eccleſiaſtical Perſons, Heads and other Members of 
© Colleges and Halls in the Univerſities, that are of the Foundation 
or enjoy any Exhibition, being of the Age of eighteen Years; and 
all Perſons teaching or reading to Pupils, and all School-Maſters 
* and Uſhers, and all Preachers of ſeparate Congregations, High Con- 

* ſtables, and every Perſon who ſhall act as a Serjeant at Law, Coun- 
* ſellor, Barriſter, Advocate, Attorney, Solicitor, Proctor, Clerk or 
* Notary, by practiſing as ſuch in any Court in England, who ſhall 

* after the 21/? of January 1928. be admitted into any of the above- 
mentioned Preferments, E9c. or ſhall come into any ſuch Capa- 
city, &c. ſhall take the Oaths appointed by 1 Geo. 1. cap. 13. as by 


the 
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(a) By the © the ſaid Statute is directed in the Chancery, Common Pleas or Ex- 


9 Gee. 2. „ chequer,. at any Time (a) before the End of the next Term after 
_ — „„ he ſhall be admitted, Oc. or before the End of the next Quarter- 
enlarged to © Seffions where ſuch Perſons ſhall reſide. ; 


ſix Kalendar 412011 
Months after fach Admittance, &c. 


Perſons neglecting, to incur the Penalties in 1 Geo. 1. cap. 13. viz. 

| Diſability to, Cc. or to be Guardian or Executor, or capable of any 

Legacy or Deed of Gift; or to be in any Office, or to vote at any 
Election for Members of Parliament, and ſhall forfeit 500 J. 


3. That he may reſtrain his Subjects from going abꝛoad and 
herein ok the Uirit de Ne exeat Regno, | 


F. N. B. $5. By the Common Law every Subject may go out of the Kingdom 
Dier 165, 296. for Merchandiſe or Travel, or other Cauſe, as he pleaſes, without any 
3 Licence for that Purpoſe; this appears from the (5) Statute 5 R. 2. 
12 Rep. = cap. 2. made to reſtrain Perſons paſſing out of the Realm, but excepts 
Stil. 442. Lords, great Men, and notable Merchants; as alſo by the Statute 
(b) This Sta- 26 H. 8. cap. 10. which gave Power to the King during his Life to re- 
— 4 5 ſtrain Perſons from N y 1 2 (c) ; which Acts 
4 Far l. cab. 1. had been vain and idle, if the King by his Prerogative might have 
(c) Ney 182. done it. a | 
12 =] 33. But notwithſtanding this general Freedom and Liberty allowed by 
8 % the Common Law, it . punk 7 that the King by his Prerogative, 
„n' and without any Help of an Act of Parliament, may prohibit his Sub- 
62 1855 jects from SET out f the Realm; but this muſt _ ſome expreſs 
ſays Sir Foby Prohibition; as (d) by laying on Embargoes, which can be only done 
Davis, Why in Time of Danger, or by Writ of Ne exeat Regno, which from the 
drs Ca. Words quam plurima nobis et Corona notre Præjudicialia ibidem proſequi 
Roms, is his intendis, appears th be a State Writ, but is never granted aniverially, 
permitting but to reſtrain a particular Perſon, upon Oath made that he intends to 
his Subject go out of the Realm; indeed Fitzberbert ſays, that the King may re- 
add poo ſtrain his Subjects by Proclamation ; and aſſigns as a Reaſon for it, that 
might re- the King may not know where to find his Subject, ſo as to direct a 


train them. Writ to him. 
Dav. 9. 
(d) Vid. Tit. Merchant. 4 Med. 179. 


Dier 179. It is agreed, that the Matter alledged in the Writ of Ne exeat Regno, 
Moor 109. is not traverſable, and that the King may avoid it without ſhewing 
3 In + 179 any Cauſe; and tho' it may be objected, that if the King may, without 
Skin. 166. aſſigning any Reaſon, grant it in one Caſe, he may in five hun- 
dred, Sc. The Anſwer is, that this is a Royal Truſt repoſed in the 

King, which the Law does not preſume that he will abuſe or make 


uſe of to the Prejudice of the Subject. 


2 5 mY This Writ mayjbe awarded under the Privy Seal or Signet, as well as 
2 Co.17. b. 26. the great Seal. | 
11 Co. 92. 

Skin. 136, The Writ of Ne exeat Regno, tho' a Prerogative or State Writ, hath 


1 Chan. Ca. been introduced into the Court of Chancery, but was at firſt but ten- 
115. 2 Chan. derly made uſe of; it is now become the common Proceſs of that 
33 Court. The Plaintiff, by a ſtanding Order made in my Lord Cowper's 
i Ld. Raym. Time, is to make Oath of his Debt; and the Writ is always marked 
696. for the Sum ſworn in the Affidavit, in Words at Length and not in 


=” in B R. Figures; and the Plaintiff ſwears the Defendant is going out of the 


Stil.441,442. I | King- 
of 
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Kingdom, which if he ſhould do, the Debt may be loſt; the Order is 
*rill Anſwer or further Order; and it was formerly thought, that upon 
the Party's putting in a full Anſwer the Writ ſhould be diſcharged, 
but of the late, the Party hath been obliged to give Security to abide 
the Order on Hearing, before the Court will diſcharge the Writ; 
which Security is taken by Recognizance before a Maſter, as all other 
Security is; and it is in the Penalty of what is ſworn due, and the 
Sheriff takes Bail accordingly when he arreſts the Party thereon, the 
Sum ſworn due being conſtantly indorſed on the Ne exeat Regio, as a 
Guide for the Sheriff to take Bail by. 

A Writ of Ne exeat Regno may be granted in any Caſe where there , chan. Ca, 
is Danger of Subterfuge from the Juſtice of the Nation, tho' of a 245. 
private Concern. | | 

Giving out that he intends to go beyond Sea, aſſigned as a Reaſon 2 Char. Rep. 
for awarding a Writ of Ne exeat Regno, and it was granted. 20. 

A Solicitor's Bill being taxed and reported overpaid 60 l. On pr eced. Chay. 
Motion and Affidavit of his going Seyond Sea, a Ne exeat Regno was 171. Loyd v. 
granted, tho' no Bill was in Court whereon to ground this Writ. Cardy. 

A Motion was made for a Ne exeat Regno againſt Sir Ferom Smithſon, 2 Vent. 345. 
for that his Wife had ſued him in the Eccleſiaſtical Court for Alimony, Sir Ferom: 
and it was ſuſpected that he would go beyond Sea to avoid the Sen- Sith/ar's 
tence ; and the Writ was granted ; and the Lord Chancellor ſaid that 
it had been ſo done before, for this Court was to aid the Eccleſiaſti- 
cal Court in ſuch Caſes. | 

It hath been held, that a Ne exeat Regno lies to prevent one's going 1 P. pp;1, 
into Scotland, it being out of the Juriſdiction of Chancery; and the Pro- 263. | 
ceſs thereof not reaching thither, is equally miſchievous to the Suitor Done Cale. 
here as if he actually went out of the Kingdom; and in this Caſe it is 
ſaid, that the Condition muſt be not to go out of the Realm, or to Scot- 
land; but in (a) a latter Caſe ir is held, that there is no Occaſion that (a) Hunter 
the Order ſhould be particular as to Scotland; and that even ſince the v. Maccray. 
Union, the Writ in the general Form will reſtrain the Party from go- — in Ld. 
ing into Scotland as well as any of the King's other Dominions that are 1% 
out of the Proceſs of this Court. * 

A Ne exeat Regno having been awarded againſt the Defendant, J. S. Preced. Chan. 
(who was the now Petitioner) became his Surety to the Sheriff; after 230. 
Anſwer put in J. & petitions to be diſcharged, but was denyed; then = Clea v. 
the Cauſe was heard, and 19,0007. decreed againſt the Defendant, 285 
and he committed for Non- Payment; and __ S. petitions again 
to be diſcharged, becauſe being a Manucaptor, and the Party in Priſon, 
there can be no Danger of his going beyond Sea. Lord Keeper: If ſo, 
then his Surety is in no Danger, and would not diſcharge him, 


r nnn 
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4. That he may command his Subjets to return home; and 
therein of awarding a Puvy Seal. 


As the King may reſtrain any of his Subjects from going abroad, in pi, 128. 3. 
like Manner it is clearly agreed, that he may command them to re- Lane 44. 
turn home; and that the diſobeying a Privy Seal for this Purpoſe is the Mor 109. 
higheſt Contempt. 1/, It is a Diſobedience to the Command of the 3 If. 179. 
King himſelf directed to the Party. zah, The Command is, that he 
thall return upon his Faith and Allegiance, which is the ſtrongeſt 
Compulſion that can be uſed. 34ly, The Thing required by the King 
is the principal Duty of a Subject, iz. to be at the Service of his 
King and Country. | 

Vol. IV. XR x | The 
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(a)And when 
he docs re- 
turn he ſhall 


(a) rill he return; and of this there are divers Inſtances in our Books. 


The Puniſhment for this Offence is, the Seizing the Party's Eſtate 


be fined. 1 Hawk. P. C. 59, 60. 


Dier 128. b. 


As that of Miliam de Brittain in the 19 Lear of Ed. 2. who refu- 


Vouched in ſing to return upon the King's Writ, his Goods and Chattels, Lands 


a Caſe there. 
Lan. 44 S. C 


and Tenements, were ſeiſed into the King's Hands; and the like was 


to be proved ſame Reign. 


cited ang fig done in the Caſe of (a) Edward of Woodftack Earl of Kent, in the 


by other Pre- 


cedents (4) I Leon. 10. cited, 


Dier 176. 

Fenk. Cent. 
220. Bar- 
tes Cale, 


1 Leon. 9. 
Meer 109. 
Dier 375. 
1 And. 95. 
S. C. Sir Fran- 


cis Enplefeeld's Q 


Caſe. Vid. al- 
ſo 7 Co. 18. 
Poth, 18. 

4 Leon. 135. 
Lane 42, Ec. 
The Kine v. 
Earl of Not- 
ting ham. 
Paſch. J Ja. 1. 
in ſcac. 


So in the Caſe of one Bartue who married the Dutcheſs of Sufolt, 
they obtained a Licence from Q. Mar. to go out of the Realm, under 
Pretence of recovering {ome Debts they were intitled unto as Execu- 
tors to the Duke ; when in Reality it was on Account of the Religion 
eſtabliſhed by Q. Mar. and living with other Pugitives under the Pro- 
tection of the Palſgrave of the Rine in Germany, who was an eminent 
Calviniſt, were ſent to hy Privy Seal; but the Meſſenger in endeavouring 
to ſerve them with his Letters, being obſtructed, beat and abufed by 
their Servants and Attendants, a Certificate was made of this, and 
their Lands and Tenements feiſed. . | 
- $80 in the Caſe of Sir Francis Englefield, who departed the Kingdom 
on a Licence obtained for three Years; but not returning at the Ex- 
piration of the three Years, a Privy Seal was ſent to him by Q. Eliz. 
which he not obeying, and this Matter certified into Chancery by the 
ueen under her Sign Manual, in the fifth Year of her Reign, by 
Virtue of a Commiſſion under the Great Seal directed to Sir Henry 
Nevil and others, his Lands and Tenements were ſeiſed. 


So in the Caſe of Sir Rohert Dudley, who intending to travel, ob- 
tained a Licence from K. Fam. 1. to go to Venice; but before his De- 
parture he by Indenfture inrolled for valuable Conſideration, as was 
expreſſed in the Deed (but none paid) conveyed the Manor of K//ing- 
worth with other Lands, to the Earl of Nortingbham and others in Fee, 


with a Proviſo, that upon Tender of an Angel of Gold all ſhould be 


void; and with a Covenant on the Part of the Bargainees, that they 
ſhould make all ſuch Eſtates as the ſaid Sir Robert ſhould appoint ; the 
Bargainees were not Parties to the Deed, nor had they Notice of it 
till ſome Time after; but afrerwards they made a Leaſe to Sir Ro- 


bert Lee, to the Intent that Lady Dudley ſhould take the Profits of 


(4) Lane 48. 
er Tanfeld 
Cl. Baron. 
Sav. 7, 8. 
1 Leon. 9. 
Dier 176. in 
Marg. 
Moor 112. 


Part of the Premiſſes for ten Vears, if their Eſtate continued ſo long 
unrevoked. The King hearing that Sir Robert had been guilty of ſome 
bad Practices beyond Seas, in the fifth Year of his Reign ſent his 
Privy Seal to him, which he not obeying, the great Queſtion in this 
Caſe was, whether thoſe Lands thus conveyed were forfeited > And ad- 
2 that they were, the Conveyance being fraudulent as to the 

_ | 

1 theſe Caſes it hath been held, that the King hath only an Intereſt 
in the Offender's Lands till he return; and (a) chat his reſtoring of 
them to him is not a Matter of Grace but of Right. 

But tho' the Lands are to be reſtored to the Offender, yet it is held, 
that *till his Return the King hath a greater Intereſt than the Percep- 
tion of the Profits; and that he may affign or * them, quamdiu in 
manibus ſitis fore contigerint ; and that he or his Patentee are intitled 
to Woodfals, may make Leaſes, and grant Copyholds, being Domiui 
pro tempore. | " [00 

. I And 
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And on this Foundation it was holden, in Sir Francis Englefield's Moor 109. 

| Caſe, that where Q. Elig. in the eighth Year of her Rei and after P. 375. 
3 the Forfeiture of Sir Francis, granted a Manor, Part of Sir Francis's 
I Eſtate, with all the Profits, guamadin in manibus noſtris fare contigerit ; 

and afterwards the Acts 13 & 14 Eliz. were made for veſting the 

Eſtates of Fugitives in the Crown; after which the Queen made a 
ſecond Seiſure of thofe Lands, and by her Letters Patents appointed 

a Steward, who. held a Court, took Surrenders and granted Admittan- 

ces in Right of the Queen; yet it was reſolved, that this ſecond Sei- 

ure, by Virtue of theſe Acts, gave the Queen no greater Eſtate or 

Latereſt than ſhe had before by Th Comp Law; conſequently that 

the firſt Grant was good, and the Courts helden, Surrenders and Ad- 

mittances by her Steward, were yoid. rey 

The regular Courſe in thoſe Caſes, is for the Meſſenger to certify Pier 176. 

his Proceedings into Chancery, of which, by Mitrimus, a Certificate is 4% 95. 
ſent into the Exchequer, out of which Court a, Commiſſian iſſues to | 0 
inquire, Cc. and ſeiſe the Lands of the Delinquent; and it is ſaid, WM 
that this Certificate admits of no Traverſe, becauſe no Venue can be 
laid here for its Trial, the Matter being tranſacted beyond Sea; but 


if 
it is ſaid, that the (a) Meſſenger ought to make Oath of the Service (a) The Writ on. 
of the Writ of Privy Seal. | ought to be | 


__ Y 


I. ſerved by | 
ſome Meſſenger, who upon his Oath is to make a Certificate of it in Chancery. 3 bp. 180. 


And it is ſaid, that there is no Need of a Date to the Privy Seal; 1 Leon. 9. 
far that the Matter therein contained is not traverſable, nor is it re- 4 
turned as other Writs are, but the King who ues it is to receive the 4 
Meſſage or Anſwer of the Party, and he is the Judge of the | } 
Contempt. | f 

The Contempt incurs from the very Time Notice is given the Party; Lane 46. 
for the Words of the Writ are quod indilate, Sc. | 

It is held, that tho' the Party hath a Licence at the Time of his Lane 46, & 
8 that yet he is obliged to obey the Privy Seal; for that vid. Dier 176. 

uch Licence is countermandable, being only an Authority or Diſpen- a [ 
ſation, and not like an Intereſt moving from the King. | 1 


It is ſaid that the King cannot recall the Party, but by the Great 3 f. 180. 
Seal or Privy Signet. 5-73 | Wes 
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(D) Of the King as the Fountain of Ju⸗ 
ſtice, and intruſted with the Execution of 
the Laws: And herein, 


:. That all Civil Jurisdition flows from the King. 


LL Juriſdiction exerciſed in theſe Kingdoms that are in Obedience 7744, cap. 17 

| men ee 3 3 b 1 1 n Hela, cap. 1, 

A. to our King, is derived from the Crown ; and the Laws, whether Co. Lit. 99. a. 

of a Temporal, Eccleſiaſtical or Military Nature, are called his Laws; 114. vid Tit. 

and it is his Prerogative to take Care of the due Execution of them. % 

| Hence all Judges muſt derive their Authority from the Crown, by 
ſome Commiſſion warranted by Law; and muſt exerciſe it in a lawful 
Manner, and without any the leaſt Deviation from the known and 


ſtared Forms. 
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4 Inft. 164. So altho' the King is the Fountain of Juſtice, and intruſted with 
2 Inft.54,475- the whole executive Power of the Law, yet he hath no Power to 
5x * 7 change or alter the Laws which have been received and eſtabliſned in 
Vaugh. 418. theſe Kingdoms, and are the Birthright of every Subject; for it is by 
2 Salk, 510. thoſe very Laws that he is to govern; and as they preſcribe the Ex- 

tent and Bounds of his Prerogative, in like Manner do they declare 
- and aſcertain the Rights and Liberties of the People, and therefore 


admit of no Innovation or Change but by Act of Parliament. 


1 P. mu From the inherent Rigbt inſeparable from the King to diſtribute 


2 Juſtice among his Subjects, it hath been held, that an Appeal from 
8 Y* the Iſle of Man, lies to the King in Council without any Reſervation 
in the Grant of the Iſle of Man of any ſuch Right; and it was ſaid, 

that tho' there had been Excluſive Words, that yet the Grant muſt 

have been conſtrued to be void upon the King's being deceived, rather 

than the Subject ſhould be deprived of a Right inſeparable to him as a 

Subject, of applying to the Crown for Juſtice. | 


2. Of the King's P2erogative in Eccleſiaſtical Matters. 


1 Hal. Hit. The Supremacy of the Crown of England in Matters Eccleſiaſtical, 
P. C. 75- is a moſt unqueſtionable Right, which as my L. Hale ſays, may be 
roved by Records of undoubted Truth and Authority; and tho' as 
(a) The Pope he ſays (a) the Pope made great Uſurpations and Incroachments on 
A this Right, yet theſe were always complained of as illegal; and thoſe 
the People Incroachments are now pared off by the Statutes 25 H. 8. cap. 19, 20, 


were blinded 21. and 26 H. 8. cap. 1. 

with Super- 8 ; 3 

ſtition, uſurped the Royal Authority in all Matters Eccleſiaſtical, as is manifeſt by the Statute 
of Proviſors, which was made as a Remedy for this Grievance, &c, 1 Ld. Raym. 25. & vid. 5 Co. 
Cawdry's Caſe. Cro Eliz. 542. and the Statutes 26 H. 8. cap. 1, and 1 Elz. cap. whereby ſuch 
Authority as the Pope had, claiming as Supreme Ordinary, is annexed to the Crown, and is de- 
clared to belong thereto of Right; for which vid. 4 Inſt. 341. Lit. Rep. 232. Moor 463. Dier 273. 
Selden Fanus Anglo. 2]. Co. Lit. 134 Dav. 88. 2 Inft. 580, 584. 


(b)TheLaws (C) So that the King of England doth not recognize any foreign Au- 
of England thority ſuperior or equal to him in this Kingdom, neither do the Laws 
have no De- of the Emperor or Pope of Rome, as ſuch, bind in the Kingdom of 
pendance on Rand ; but all the Strength and Obligation that either the Papal or 
the Civil 3 : 3 4 P 

Law, nor are Imperial Laws have obtained in this Kingdom, is only becauſe they are 
governed by and have been received and admitted in this Kingdom, either by Con- 
it, but aro ſent of Parliament or by immemorial Uſage and Acceptation in ſome 


jr np Ave particular Courts and Matters, and not otherwiſe. 


Authority. 1 Hal. Hiſt. P. C. 16. 


1 Show. Rep. The King therefore is ſaid to have two Juriſdictions, one Temporal 
9g yy the other Eccleſiaſtical ; the latter of which is derived from the Com- 
530. mon Law, tho' the Form of the Proceedings, and the coercive Power 
4 Co. 29. exerciſed in the Eccleſiaſtical Courts, is after the Form of the Ca- 
7 Co. 422 non and Civil Law; and this being indulged to them, the Judges of 
: 2 the Common Law will give Credit to their Proceedings and Sentences 
43. in Matters in which they have a Juriſdiction, and believe them con- 
ſonant to the Law of Holy Church, altho' againſt the Reaſon of the 


Common Law; and if there be a Gravamen it muſt be redreſſed by 


Appeal. 
Vid. Tit. But if theſe Courts exceed their Juriſdiction, and the Bounds and 
Court. Limits preſcribed them by the Laws and Statutes of the Realm, they 


are ſubject to the Controul, and may be prohibited by the King's 
1 8 Temporal 


8 


* 
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Temporal Courts; for the Canon and Civil Law did not bind origi- 
nally in England, nor have they been received univerſally ; and there- 
fore are called Leges ſub graviore Lege, the Common Law ſtill main- 
raining its Superintendancy over them. 

The King being delivered from Papal Uſurpation, might by Com- 
mon Law grant àa Commiſſion to hear and determine Eccleſiaſtical 
Cauſes. Hence the Juriſdiction of the High Commiſſion Court was ac- 
knowledged as deriving its Authority immediately from the Crown; | 
but it was held, that that Court, without the (a) Help of an Act of (4) Hd. 1 Elix. 
Parliament; eould not in Matters of Eccleſiaſtical Conuzance uſe any . . a Sta- 
Temporal Cenſure or Puniſhment, as Fine or Impriſonment. r 


a ) LY. Fra . 5 An ASQ for 
reſtoring to the Crown the ancient Juriſdition Eccleſiaſtical ; and the 16 Car. 1. cap. 11, by 


which this Court is aboliſhed —— and for the Juriſdiction it exerciſed, wid. 12 Co. 45, c. 13 Co. 
2 Nol. Abr. 224. 4 Inſt. 332. Ney 149. Moor 91). March 80. Gibſ. Cod. 50. 
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Alſo the Common Law hath annexed unto certain Offices Eccleſi- Vid. Tit. Ec- 
aſtical JuriſdiQion, as incident to the Offices ; thus every Biſhop by his 5. an 
Election and Confirmation, even before Conſecration, hath Ecclefiaſti- ©" 
cal: Juriſdiction annexed to his Office, as Fudex ordinarius within his 
Dioceſe ; and divers Abbats anciently, and moſt Archdeacons at this 
Day, by Uſage have the like Juriſdiction within certain Limits and 
Precincts; all which they derive from the Crown, altho* the Proceſs in 
the Eccleſiaſtical Court runs in the Name and under the Seal of the 
Biſhop or Eccleſiaſtical Judge. | 

The Matters of Ecclefiaſtical Conuzance are of two Kinds, Crimi- 2 %. 488. 
nal and Civil; their Criminal Proceedings extend to ſuch Crimes as by Vaugh. 212. 
the Laws of the Land are of Eccleſiaſtical Conuzance, (a) as Hereſy, ( They 
Fornication, Adultery," and ſome others, wherein their Proceedings cannot hold 
are pro reformatione Morum and pro ſalute Anime ; and the Reaſon why Plea of a Le- 
they have the Conuzance of theſe and the like Offences, and not of 1 
others, as Murder, Theft, Sc. is not from the Nature of the Offence, Cane 
for the one is as much a Sin as the other; and therefore if the Conu- but for Per- 
zance were of Offences guatenus Peccata contra Deum, it ſhould extend jvry in their 
to all Sins againſt God's Law; but the true Reaſon is, becauſe the * mim! 
Law of the Land hath indulged them with the Conuzance of ſome — sb uher. 


; —— $0 where 
Crimes, and not of others. one forged 


aa SE c, 2 5 4 Letters of 
Ordination it was held, that the Spiritual Court may proceed to deprive him. 1 Sid. 217. 1 Lev. 


138. 1 Keb. 21. Kelw. 39.—80 where a Pariſh Clerk was guilty of ſcandalous Crimes, and 
being proceeded againſt in the Spiritual Court, it was held on a Motion for a Prohibition, that 
they may proceed to deprive him for theſe Crimes, tho they were in their Nature only puniſh- 
able in the Temporal Courts. 2 Ld. Raym. 1507. & vid. Dier 293. Comp. Incumb. 53. Hob. Searles 
Caſe L. P. Cannot puniſh for Writing « Libel, being an Offence indictable at Law. Comb. 71. 
For Sacrilege the Party may be procceded againſt in the Spiritual Court, altho' the Robbery 
is likewiſe puniſhable in the Temporal Courts. 37 H. 6. 39. Bro. Appeal 31, 45. 2 Inft. 492. 
2 Keb. 23. 1 Sid. 281.— 80 an AGtion at Law lies for an Aſſault and Battery on a Spiritual 
Perſon, as alſo a Suit in the Spiritual Court for Irreverence to his Perſon. 6 Mod. 156. Cro. Elix. 
655.— But for calling a Woman Whore and Thief, the Party cannot be procceded againſt in 
the Spiritual Court and by Action at Law, being one continued Act. 2 Rol. Abr. 259. So for 
Solieitation of Chaſtity which is attended with Force and Violence. Vid. 4 Co. 20. 2 Salk. 552. 
Fareſ. 78. 2 Ld. Raym. 809, 1101. . 


The Civil Cauſes committed to their Conuzance, wherein the Pro- Vid. Tit. Ec- 
ceedings are ad inſtantiam Partis, ordinarily are the Buſineſs of Tithes, aſtical 
Rights of Inſtitution and Induction to Eccleſiaſtical Benefices, Matters DJ we 
of Matrimony and Divorce, and Teſtamentary Cauſes and the Inci- 
dents thereunto, as the Inſinuation of Teſtaments, Legacies of Goods 
and Money, Sc. wherein they proceed according to the Canon Law 
and the Civil Law, which is taken as a Director in Points of Expo- 
ſition and Determination. | 
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z. Ok his Prcrogative in Creating Oſkcers. 


Dier 176. The King as the Fountain of Juſtice hath an undoubted Prerogative 
2 Rol. Abr.1 52-jn Creating Officers, and ali Officers are ſaid to derive their Authority 
4 5 52. mediately or immediately from him; thoſe who derive their Autho- 
4 n rity from him are called the Officers of the Crown, and are created 
12 Co. 116. by Letters Patents; ſuch as the great Officers of State, Judges, Ec. 
1 Rel. Rep. a6. and there needs no greater or ſtronger Evidence of a Right in the 
Show. Par. Crown herein, than that the King hath created all ſuch Officers Time 


Ca. 111. : ; 
1 Lev. 219. immemorial. j 


C.Lit.z,114. But tho? all ſuch Officers derive their Authority from the Crown, 
2 Vent. 270. and from whence the King is termed the univerſal Officer and Diſpoſer 
4 17. 125. of Juftice, yet it hach been held, that he hath not the Office in him to 
6 Co. 11, 1. execute it himſelf, but is only to grant or nommate; nor can the Kin 
grant any new Powers or Privileges to any ſuch Officers, but they wel 
execute their Offices according to the Rules eſtabliſned and preſeribed 
them by the Law. ST RTOV IH DOB. © 32%, 
r _ yoo Neither can the King create any new Office inconſiſtent with our 
Moor 808. Conftitution or prejudicial to the Subject. 15 $66.4 AMEN 
Inſt. 200. 5 5 | | 
: — 231. And on this Foundation it was held, that an Office created by Let- 
Mounſon v. ters Patents for the ſole making of all Bills, Informations and Letters 
* Miffive in the Council of York was unreaſonable and void. 1 
Hob. 63. So it hath been held, that the King could not grant to any Perſon 
to hold a Court of Equity, it being a ſpecial Früſt committed to the 
King, and not by him to be intruſted to any other except his Chan- 
cellor. DE AORTA n bd AG 
4 AF. 5. So a Commiſſion to ſeiſe the Goods and impriſon the Bodies of all 
Br Commiſſon, Perſons who ſhall be notoriouſly ſufpttted of Felonies or Treſpaſſes, 
3 bf. Fg 8 Indictment or legal Proceſs againſt them, was held illegal 
and void. hs e eee 120 
4 Inf. 163, So Commiſſions to aſſay Weights and Meaſures, being of new In- 
(a) 18 E. 3. vention, were condemned by (a) Parliament. 


- 


- 


Du So where one Chate petitioned the King to erect a new Office for re- 


1 Co. 116. giſtring all Strangers except Merchant Strangers, and to grant the ſaid 
Office to the Petitioner with or without a Fee; and it was reſolved by 
all the Judges, that the Erection of ſuch Office for the Benefit of a 
private Perſon was againſt Law. | 

2 Inſt. 48. So it is held by Ld. Coke, that the King could not authoriſe Perſons 
to take Care of Rivers and the Fiſhery therein, according to the Me- 
thod preſcribed by the Statute of Feſt. 2 cap. 47. before the making 


of that Statute. 
| Vide Head of Office and Officers. 


4. Df his Pꝛerogative in making War ard Peace. 


| Hat. Hit The Power of making War or Peace is inter Fura ſummi Tmperit, 
P. C. 159.; and in (b) England is lodged (c) ſingly in the King; tho” as my Lord 
7 4A 7 Hale ſays, it ever ſucceeds beſt when done by Parliamentary Advice. 
(a) The Fus | gs 

Gladii both Military and Civil, is one of the Jura Majeſtatis; and therefore no Man can levy 
War in this Kingdom without the King's Commiſſion. 3 Inſt. 9. (6b) The Diſputes tonehing the 
Diſpoſition of the Militia are now ſettled, and declared to be the Right of the Crown, by the 
Statutes of 13 Car. 2. cap. 6. and 13 & 14 Car. 2. cab. 3. 1 Hal, Hiſt. P. C. 130. n 
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A general War, according to my Lord Hale, is of two Kinds; 1 Hal. Hiſt. 
1. Bellum ſolemniter denunciatum. 2. Bellum non ſolemniter de- F. C. 163. 
numciatum. The firſt is, when War is ſolemnly declared or pro- 
claimed by our King againſt another Prince or State, which is the moſt 
formal Solemnity of a War now in Uſe. 24/y, When a Nation lips 


— 


ſuddenly into a War without any Solemnity, which happens by gran- 


ting of Letters of Marque, by a foreign Prince invading our Coaſts, or 

ſerting upon the King's N 73 Sea; and hereupon a real tho' not a 

ſolemn War may and hath formerly ariſen; and therefore to (2) prove (a) When 
a Nation to be at Enmity with England, or to prove a Perſon. to be - x Courts 
an Alien Enemy, there is no Neceſſity of ſhewing any War proclaimed ; , Juſtice 


but it may be averred, and ſo put upon the Trial of the (5) Country the — 


udges 
whether there was a War or not. and Mini- 


ſters of the 
ſame may by Law JENS Men from Oppreſſion and Violence, and diſtribute Juſtice to all, it is 


ſaid to be Time of Peace; ſo when by Invaſion, Inſurrection and Rebellions, Sc. the peaceable 
Courſe of Juſtice is diſturbed, then it is ſaid to be Time of War; and the Trial havoc] is by the 
Records and Judges of the Courts of Juſtice, Co. Lit. 249. (b) Owen 45. 


Peace is of two Kinds; 1ſt, Poſitive or Contracted. 24ly, Such a 1 Hal. Hiſt. 
Ptace as is only a Negation or Abſence of War. A Poſitive Peace is F. C. 159. 
ſuch as ariſeth by Contracts, Capitulations, Leagues or Truces between Ss 
Princes or States that have Jura ſummi Imperii, and is of two Kinds. 

1. Temporary, which is properly (c) a Truce, which is a Ceſſation (0 The Dif- 
from War already begun; and then the Term being elapſed, the Frin- ference be- 
ces or States are ipſo facto in the former State of War, unleſs it be een a 


0 1 0 L e 
protracted by new Capitulations, or be otherwiſe rovided in the In- . 55 
{trument or Contract of the Truce. 2. Perpetual ſine termino or in- 


that a Truce 
definite, which regularly continues according to the Tenor or Condi- is a Ceſſation 
tions of the Agreement, until ſome new War be raiſed between the * 
Princes or States upon ſome emergent Injury ſuppoſed to de done by Time, but a 
the one Party or the other; and this is properly called a (4) League Loogua is an 


Fædus, and makes the Princes and States Confarderti ; and tho? this abſolute stri- 


may be variouſly diverſified, according to the Capitulations, Condi- bing of 


tions and Qualifications of ſuch Leagues, yet they 'are ordinarily of 1 
theſe Kinds. 1ſf, Leagues offenſive and defenſive, which oblige the Molly, cap. 
Princes not only to a mutual Defence, but alſo to be aſſiſting to each 7,8. | 
other in their military Aggreſſes upon others, and makes the Ene- (4) In all 


mies of one in Effect the common Enemies of both. 24ly, Defenſive 3 x 


but not offenſive, obliging each to ſuccour and defend the other in Ca- Laws of each 


ſes of Invaſion or War by other Princes. 34h), Leagues of ſimple Country are 
Amity, whereby the one contracts not to invade, injure, or offend the 3 
other, which regularly includes alſo Liberty of mutual Commerce 309 
and Trade, and Safeguard of Merchants and Traders in either's Do- 
minions. | | 

2. A Peace which is only a Negation-or Abſence of War, is where 1 Hal. Hip. 
no League or Articles of Peace intervene, nor yet any Denunciation of P. C. 160. 
War; as among divers Princes in the World who never capitulated 
one with another, and yet there is no State of War between them ; 
and the general Rule is, bi Bellum non eſt Pax eſt. 

The King in Conſequence of his Power in making War and Peace, (e) 1 Rol. Rep. 
hath a Prerogative in the Coin and Royal Mines, in Salt-Peter and 132. 
Gunpowder ; may (e) enter into a Man's Lands to make Fortifications ; (f) Molloy 30. 


may lay on Embargo's, grant (7) Letters of Marque and Repriſal, Freie No 
preſs Perſon can 


| N take the Ship 
or Goods of the adverſe Party unleſs he hath a Commiſſion from the King, the Admiral, or 


Thole that are ſpecially appointed thereunto. 1 Hal. Hift. P. C. 162. 1 Vern. 54. ——By the 


Lay of the Admiralty, the Property of a Ship taken upon the High Sca without Letters of 5 
hz Ve 
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veſts in the preſs (a) Soldiers, Sailors, c. and tho in many Inſtances relating to 
King upon theſe Matters, the ſtrict Letter of the Law may be exceeded, yet 
the raking. from the Neceſſity of Order, Goverment and Diſcipline, are they 


— 


Dc in countenanced and allowed; quod Neceſſitas cogit defendit. 


Ch 17 E 
which Jmporen the Seixing the Goods of every Perſon is illegal and void. 1 Show. 137, 


(a) 6 Co. 27, Hutt. 134. Comb. 245. 


1 LA. Raym. The King may declare War againſt one Part of the Subjects of a 

283. per Prince, and may except the latter Part; as was done by K. Mill. in his 

by Ch. J. Dectlaration of War with France, where he excepted the French Pro- 
teſtants; and of ſuch Proclamations all ought ro take Notice, ' becauſe 
the War begins only by the King's Proclamation. | 


F. Ot his Pꝛerogative as Parens Patriz, in taking Care of 
Infants, Jdeots, Lunaticks and Charttable Uſes. 


Vid. Head of The King, as Parens Patriæ, hath the Protection of all his Subjects; 

Infants, and in a particular Manner is to take Care of all thoſe who by Reaſon 
of their Want of Underſtanding are incapable of taking Care of them- 
ſelves and their Affairs. By Virtue of this high Truſt, Infants who by 
Reaſon of their Nonage are under Incapacities, are under the Protec- 
tion of the Crown; and hence ariſes Allegiance, as a Debt of Grati- 
tude, which can never be cancelled tho' the Subject owing it goes out 
of the Kingdom, or ſwears Allegiance to another Prince. 

2 P. Mu. 1oz/. This Truſt lodged in the King, and the Juriſdiction exerciſed herein, 
originally belonged to the Court of Chancery, and now upon the Diſ- 
ſolution of the Court of Wards, is again devolved on that Court. 
Hence it is every Day's Practice in that Conrt to determine as to the 
Right of Guardianſhip, to puniſh Abuſes in Relation to their Per- 

P28 as, ſons: Oc. b 2 | 

8 * If a Perſon appointed Guardian is attainted, or otherwiſe becomes 

of Duke of incapable, the Truſt devolves on the Great Seal as the General Guar- 

Ormond who dian of all Infants. 


was appoin- 


ted Guardian to the Duke of Beaufort. 


Vid. Head of In the like Manner and for the ſame Reaſon it is, that Ideots and 
— rag Lu. Lunaticks, who are incapable of taking Care of themſelves, are pro- 
On vided for by the King as Pater Patric. 

Vid. Head of In like Manner in the Caſe of Charities, the King pro bono publico 
2 has an original Right to ſuperintend the Care thereof; ſo that ab- 
— * ain, ſtracted from the Statute 43 Eliz. relating to Charitable Uſes, and an- 
1 P. il. tecedent to it as well as fince, it has been every Day's Practice to file 
115. Informations in Chancery in the Attorney General's Name, for the 

Eſtabliſhment of Charities, c. 


6. Ok his Pꝛerogative in Pardoning. 


Co. Lis. 114. bl. This high Prerogative is (v) inſeparably incident to the Crown, and 

H. P. C. 104. the King is intruſted herewith upon a ſpecial Confidence, that he will 

2 = ſpare thoſe only whoſe Caſe, could it have been foreſeen, the Law it- 
1 : | e 5 | ſe) 

(6) It is a 

perſonal Truſt and Prerogative in him for a Fountain of Bounty and Grace to his Sub- 


jeAs, as he obſerves them deſerving or uſeful to the Publick; which he can neither grant - 
2 | | | otherwile 


1 
I 
« 
1 
4 
4 
a 
2 
4 
3 
ft 
._ 
» * 
4 
1 
=_ 
1 
= 
* 
i 
* 


1 
« 


 Prerogative. 177 


— ——-—4 


— — 


ſelf may be preſumed willing to have excepted out of its general otherwiſe ex- 
Rules, which the Wiſdom of Man cannot poſſibly make fo perfect as tinguiſh ; per 
to ſuit every particular Caſe. 1 2. 


214. Eper Rokeby J. As he cannot but have the Adminiſtration of publick Revenge, ſo he can- 
not but have a Power to remit it by his Pardons when he judges it proper. [lem. | 


Hd. Tit. Patdon, 


7. Ok Diſpenſations and Non Obſtantes. 


The Power and Prerogative of diſpenſing with Laws and granting 2 N. 4-.1 79. 


Non Obſtantes, hath been always looked upon with a jealous Eye, and Dav. 69. 
are ſaid to have been firſt invented in Rome and brought into this 2 ed: 261. 
Kindom by the Pope and Clergy. | | 

But tho' they have not been favoured in the Courts of Juſtice, yet 11 0. 88. 
it hath always been held, that the King had a Prerogative in certain Fin 234- 
Caſes to grant Diſpenſations and Non Obſtantes, which is founded in Pier 5+ fl.. 
Plenitndine Poteſtatis; and upon this Reaſon, that it is impoſſible for 
Law Makers by human Prudence to foreſee ſeveral particular Caſes 
that may happen, wherein a Law that is good in general might be 
miſchievous in ſome particular Caſes; and therefore and for the pub- 
lick Good the Law intruſts the King (who is intruſted with the Exe- 
cution of the Law) to judge of ſuch Circumſtances ; and when ſuch 
particular Caſe happens, to exempt it out of the Penalty of the Ge- 
neral Law. Þ „ 

The prevailing Diſtinction herein hath been, that the King cannot 12 Co. 29. 
by any previous Licence or Diſpenſition make an Offence diſpuniſhable Dav. 75. 
which is Malum in ſe; but that in certain Matters, which are only 5 Ce. 35 
Mala prohibita, he may, to certain Perſons and on ſome ſpecial Occa- 
ſions; and this Diſtinction the Ch. J. (5) Vaughan admits, being well () tn the 
underſtood and rightly applied, is the beſt Guide in theſe Matters. Caſe of Tho- 


mas and 


Sorrel, Vaugh. 330 to 359. where this Learning is fully diſcuſſed ; and in 1 Lev. 217. 1 Sid. 6, 7.5 C. 


On this Diſtinction it was always held, that the King could not Vaugb. 334 
diſpenſe with the Laws againſt Murder, Adultery, Stealing, Inceſt, 
Sacrilege, Extortion, Perjury, Treſpaſs, and others of the (c) like (a) Hence 
Kind; and that a Pardon for any ſuch like Offence that was Malum the Reſolu- 


in ſe before it happened, was void. | i onde the 


11 H. 7. II, 12. pl. 35. that the King's Grant to the 8 of Salisbury and his Succeſſors having 


the Cuſtody of a Priſon, that they ſhall be quit from all Eſcapes, c. having been allowed in 


Eyre ſhall be a good Diſcharge from any Fine for a negligent Eſcape out of ſuch Priſon, is 
doubted of in 2 Hawk. P. C. 389, 7 | 'S 8 | pe riion, 


But where a Thing lawful in its own Nature is made unlawful by 2 Hawk. PC. 
Act of Parliament only, as the Carrying Bell Metal or Beer, Oc. out 395. yer * 
of the Realm, Importing certain Merchandizes in foreign Ships, c. le * 
Selling Wines beyond a certain Price, Exporting Wool to any Place cited. 
than Calais, Coining Money of a baſe Alloy, and other Matters of the 
like Nature; it ſeems to have been formerly taken for granted, that 

enerally the King might diſpenſe with it as to a particular Time or 

lace, or Perſon, or even Corporation aggregate, ſo far as the Publick 
was concerned in it. 2 

Vet where ſuch Diſpenſation could not but be attended with great In- 2 Haw, 
convenience, as the Introducing a Monopoly, or Fruſtrating the End F. C. 39% 
for which the Law was made, as the Licenſing a particular Perſon 
to import foreign Cards or Wines prohibited by Parliament, and 

Vol. IV. L 2 4 fortiori, 
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a fortiori, if it tended to ſuſpend the whole Statute in general, it was 
commonly agreed to be void. 5. 
| 1 Hawk. Alſo wherever an Act of Parliament gives a particular Intereſt or 
| P. C. 390. Right of Action to the Party grieved by the Breach of it, as the Sta- 
2 Hob. 214. tutes of Mortmain, which give an Entty to the next immediate Lord 
. Hard: 110. for an Alienation to a Corporation, the Statutes againſt Maintenance, 
8 Forcible Entries, Carrying Diſtrefſes out of the Hundred, Suffering 
4 one in Execution to eſcape, Ec. which give an Action to the Party 
F grieved by the Offence prohibited; it ſeems to have been always 
agreed, that no Charter by the King can be of any Force to bar the 
Right of the Party grounded upon ſuch Statute ; becauſe it is a ſettled 
| Raule, that the King cannot prejudice the Intereſt of the Party. 
2 Hawk, Alſo where a Statute is expreſs, that the King's Charter againſt the 
| P. c. 390. Purport of it, whether with or without a Clauſe of Non Obſtante, 
| (4) 12 Co. 18. ſhall be void; it is ſaid by (a) Sir Ed. Coke, that no Clauſe of Non Ob- 
„ tante can diſpenſe with it, unleſs it tend to reſtrain ſome Prerogative 
| ſolely and inſeparably incident to the Perſon of the King; as the Right 
of Pardoning or of Commanding the Service of the Subject for the 
Publick Weal; which being, as he ſeems to argue, founded on the 
Law of Nature, are ſo far inſeparable from the King, that by a Clauſe 
of Non Obſtante he may diſpenſe with any Statute whatſoever which 
tends to deprive him of them. | 
2 H. 7. 6. 5. On this Foundation the Reſolution. of the Judges in the Tear Book 
BE 2 Hawk. II. J. is ſaid to be maintainable; in which it is adjudged, that where 
+ 30 the Statute of 23 H. 6. cap. 8. expreſsly enacts, that Patents to She- 
riffs to continue longer than a Year ſhall be void, and the Party diſ- 
abled to bear the Office of Sheriff notwithſtanding any Clauſe of Non 
. Obſtante; yet the King by the Clauſe of Non Olſtante might make a 
j good Patent of ſuch Office for Life. 

In the Reign of K. Fam. 2. when the King's diſpenſing Power was 
endeavoured to be extended, a Difference was taken and attempred to 
be eſtabliſhed in thoſe Caſes, which was, That as to a General Law 
made for publick Government, and in which all the King's Subjects 

_ were equally intereſted, the King might diſpenſe with it, but not where 
any Right or Intereſt veſted in a particular Perſon ; and it was ſaid to 
be no Objection to ſuch diſpenſing Power, that the Law was made 
pro bono publico; for that tho it was pro bono Subditorum, yet not being 

Singulorum but Populi Cymplicati, the King might diſpenſe with it. 
Comb. 21. Alſo the following Points were determined in Sir Ed. Hale's Caſe in 
2 Show. 475. the fame Reign. 1. That the King is Sovereign or abſolute Prince. 
| 2. That the Laws of the Land are the King's Laws. 3. That to diſ- 
penſe with Penal Laws, where the Subject hath no particular Damage, 
for neceſſary and urgent Occaſions, is an inſeparable Prerogative of the 
King. 4. That the King is ſole Judge of ſuch Neceſſity. 5. That 
this Truſt reſiding in him came not from the People, but was a Sove- 
"reign Right of the King ab Antiquo. 6. That the Diſpenſation in this 
Caſe, becauſe it came within three Months before any Diſability .incur- 
red, was a good Bar to the Plaintiff's Action. the 
. Theſe, Refolutions being thought of dangerous Conſequence, as 
tending in Effect to make the Execution of the moſt — Laws 
precarious and merely dependent on the Pleaſure of the King; 

By the 1 UH. & M. ſeſſ. 2. cap. 2. it is declared and enacted, © That 
© no Diſpenſation by Non Obſante of or to any Statute or any Part 
© thereof be allowed, but that the ſame ſhall be held void and of 

none Effect, except a Diſpenſation be allowed in ſuch a Statute. ““ 
As the abovementioned Caſe of Sir Ed. Hale is the moſt remarka- 
ble Caſe on this Subject, it may not be improper to inſert it at large 
| | 2 x | 1467 8 
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as taken from a MS. Report, together with the Argument of Sir Ea. 
Northey. 

This is an Action of Debt for 5007. founded on a Conviction of the Anthony God- 
Defendant for exercifing the Office of a Colonel of a Foot Regiment, 4” v. 3 
after Neglect to take the Oath of Allegiance and Supremacy injoined * 3 
to be taken by the Statute 25 Car. 2. cap. 2. by which Statute the De- R. 
fendant hath forfeited the Sum of 500 J. to him that ſues for the ſame. 

The Declaration ſets forth, that the Defendant Sir Ed. Hale, the 

2oth of Nov. Anno 1 Regni ot this King, at Hackington in the County 

of Kent was advanced to be a Colonel of a Foot Regiment in the 

ſaid County (which the Plaintiff avers to be a Military Office and | 
Place of Truſt under his ſaid Majeſty and by Authority from him de- 0 
rived); and that the Defendant held and exerciſed the ſaid Office for 4 
three Months then next following, and to the Time of exhibiting the | 
Bill of the Plaintiff, and did and doth inhabit in the ſaid Pariſh and | 
County, and did not either in the Court of Chancery or in this | 

Court, in the next Term or in the next Quarter-Seſſions of the Peace 

holden for the ſaid County of Kent or Place where he did reſide, or ; 
within three Months after his Admiffion to the ſame, take the ſeveral | 1 
Oaths of Supremacy and Allegiance ; but did wholly neglect to do the 

ſame, and did continue after his Neglect to execute the ſaid Office, 

and yet doth execute the ſame, contrary to the Form of the Statute 

in that Caſe made and provided. 

The Declaration further ſets forth, that the ſaid Sir Ed. Hale the 
Defendant 29 March laſt, at the Aſſiſes held at Rocheſter in the County 
of Kent before the late Ld. Ch. J. Jones and Mr. fo. Withens Juſti- 
ces of Oyer and Lerminer for the ſaid County, was indicted for the 
ſaid Neglect, and for executing rhe ſaid Office after the ſaid Neglect 

contrary to the Form of the ſaid Statute; and thereon was in due 
Form of Law convicted, as by the Record thereof may appear; and 
the Plaintiff intitles himſelf to the ſaid 500 J. forfeited by the Defen- 
dant by the ſaid Act on his ſaid Conviction, ind ſaith the Defendant 
| hath not paid him the ſame. o 1 
To this Declaration the Defendant pleads in Bar, that the King's 
Majeſty that now is, after the Defendant's Admiſſion to the ſaid Office, 
and within the three Months next enſuing, and before the next Term 
or Quarter-Seſſions of the Peace after the ſame, and before the exhi- 
biting the Bill of the Plaintiff in this Court, viz. the gth Day of 7a- 
nuary in the firſt Year of the Reign of his preſent Majeſty, bis faid 
Majeſty by his Letters Patents under the Great Seal of Bagland, did 
diſpenſe, pardon, remiſe and diſcharge, to and with the ſaid Defen- 
dant, of and from taking the ſaid Oaths of Allegiance and Supremacy, 
and from receiving the Sacrament according to the Uſe of the Church 
of England, and — ſubſcribing the Teſt mentioned in the Act of 
25 Car. 2. or mentioned and contained in any other Acts of Parlia- 
ment, and of and from all Crimes, Convictions, Penalties, Forfei- 
tures, Damages and Diſabilities incurred or to incur at any Time then 
after for executing the ſaid Office, after he ſhould omit, neglect or re- 
Tefuſe to do and perform any of the ſaid Matters injoined to be done 
by the ſaid Act; and further, that his ſaid Majeſty by his aid 
Letters Pattents did grant unto the Defendant, that he ſhould be en- 
abled to hold the ſaid Office without raking the ſaid Oaths or ſubſcri- 
bing the ſaid Teſt, as if the ſaid Act had never been made. 
To this Plea the Plaintiff demurred, and the Defendant joined in 
Demurrer, 'O i 

Lam of Counſel with the Plaintiff in this Caſe, and am humbly to Mr Norkey. 

ſhew your Lordſhip and the Court the Cauſes of this Demurrer. 


This | 


—— 
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This Action is grounded on the Statute made 25 Car. 2. cap. 2. 
which requires, that all and every Perſon or Perſons, that ſhould be ad- 


| mitted, entred, placed or taken into any Office or Offices Civil or Mi- 


litary, or ſhould receive any Pay, Salary, Fee or Wages by Reaſon of 
any Patent or Grant of his then Majeſty, or ſhould have Command 
or Place of 'Truſt from or under his ſaid late Majeſty, his Heirs or 
Succeſſors, or by his or their Authority, or by Authority derived from 
him or them within this Realm of Zngland, c. after the firſt Day of 
Eaſter Term 1673. and ſhall inhabit, be or reſide, when he or they is 


or are ſo admitted or placed, within the Cities of London or Weſtminſter, 


or within thirty Miles of the ſame, ſhall take the ſeveral Oaths of Su- 
premacy and Allegiance in his Majeſty's High Court of Chancery or 
in the Court of King's Bench in the next Term after ſuch his or their 
Admittance or Admittances into the Office or Offices, Imployment or 
Imployments aforeſaid ; and that all and every ſuch Perſon or Perſons 
to be admitted as aforeſaid, not having taken the ſaid Oaths in the ſaid 
Courts aforeſaid, ſhall at the Quarter-Seſſions of that County or Place 
where he or they ſhall reſide, next after ſuch his Admittance or Ad- 
mittances into any of the ſaid reſpective Offices or Imploy ments afore- 
ſaid, take the ſaid ſeveral reſpective Oaths as aforeſaid, and ſhall re- 
ccive the Sacrament of the Lord's Supper, according to the Uſage of 
rhe Church of England, within three Months after his or their Admit- 
tance in or receiving the ſaid Authority and Imployment, in ſome 
publick Church on ſome Sunday immediately after divine Service and 
Sermon, and ſhall ſubſcribe the Teſt in the ſaid Act mentioned at the 
Time when he ſhall take the ſaid Oaths. 

And by the ſaid Act it is further enacted, that all and every the 
Perſon and Perſons aforeſaid, that do or ſhall neglect or refuſe to take 
the ſaid Oaths and, Sacrament; in the ſaid Courts and Places, and at 
the +1 2x55 Times aforefaid, ſhall be ipſo facto adjudged incapable 
and diſabled in and to all Intents and Purpoſes whatſoever to have, 
occupy and enjoy the {gid ,Office or Offices, Imployment or Imploy- 
ments, Ec. and every ſuch Office and Place, Employment and Im- 
ployments ſhall be void, and is by the ſaid Act adjudged void. 

Then comes the Clauſe,of Forfeiture, by which the Plaintiff is in- 
titled to this Action, which is, 'That all and every ſuch Perſon or Per- 
ſons that ſhall negle or refuſe to take the ſaid Oaths, or the Sacrament 
as aforeſaid, within the Times and in the Places aforeſaid, and yet af- 
ter ſuch Neglect and Refuſal ſhall exerciſe any of the ſaid Offices or 
Imployments after the ſaid Times expired wherein he or they ought 
to have done the ſame, and being thereupon lawfully convicted in or 
upon any Information, Preſentment or Indictment in any of the King's 
Courts at Weſtminſter or at the Aſſiſes, every ſuch Perſon and Perſons 
ſhall be diſabled from thenceforth to ſue or uſe any Action, Bill, Plaint 
or Information in Courſe of Law, or to proſecute any Suit in any 
Court of Equity, or to be Guardian of any Child, or Executor or 
Adminiſtrator of any Perſon, or capable of any Legacy or Deed of 
Gift, or to bear any Office within the Realm of Eugland, Ec. and 
ſhall forfeit the Sum of 5001. to be recovered by him or them that 


| ſhall ſue for the ſame, to be proſecuted by any Action of Debt, Suit, 


Bill, Plaint or Information in any of his Majeſty's Courts at J/eſtmin- 
ſer, wherein no Eſſoin, Protection or Wager of Law ſhall lie. 
In this Caſe, my Lord, I ſhall lay down and endeavour to main» 
tain theſe two Things: = 
Firſt, That the Plaintiff hath well intitled himſelf by his Declara- 
tion to recover the 500 J. demanded by him againſt the Defendant, ac- 
cording to the ſaid Act 25 Car. 2. of the late King. | 


0 Secondly, 
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Secondly, That the Defendant hath not by his Plea alledged any f 
Matter that can bar the Plaintiff from the Recovery of the ſame. 

As to the firſt, I conceive, that by the ſaid Act four Things are ne- 
ceſſarily required before the Informer can be intitled to bring an Action 
for the 500 J. {| 

Firſt, That ſuch Perſon hath been admitted into ſome Office, Place 1 
or Imployment within the Deſcription and Intention of the ſaid Act. | | 

Secondly, That ſuch Perſon after his Admiſſion into ſuch Office hath 
neglected or refuſed to take the ſaid Oaths at the Times and Places | 
by the ſaid Act directed. {| 

Thirdly, That ſuch Perſon after ſuch Neglect or Refuſal hath | 1 
continued to execute ſuch Office. | | 

Fourthly, That ſuch Perſon be convicted thereupon in one of his 4 
Majeſty's Courts at Weſtminſter or at the Aſſiſes, at the Suit of the | 
King, by Information, Preſentment or Indictment. q 

'The Plaintiff hath ſhewn all theſe Things in his Declaration. {1 

1. It is ſet forth, that the Defendant was admitted to be Colonel | 
of a Foot Regiment, which is expreſsly averred to be a Military Office 
and a Place of 'Truſt under his preſent Majeſty, and by Authority from 
him derived, according to the Words of the ſaid Act of Parliament. 

2. It is expreſsly ſhewn, that the Defendant did neglect to take 
the Oaths of Allegiance and Supremacy in the next Term in the Court 
of Chancery or this Court, or in the next Quarter-Seſſions for the 
County or Place where he did then inhabit, or within three Months, 
next after his Admiſſion to the ſame, which are Times and Places li— 
mited and appointed by the ſaid Act for the taking of the ſaid 
Oaths. 

3. It is expreſsly averred, that the Defendant did execute the ſaid 
Office after the Times expired, and his Neglect to take the ſaid 
Oaths. 

4. Laſtly it is ſet forth in the Declaration, that the Defendant was 
by Indictment at the Aſſiſes in Kent before Sir Tho. Fones and Mr. Ju- 
ſtice Mithens, Juſtices of Oyer and Terminer for the ſaid County of 
Kent, lawfully convicted for executing the ſaid Office after his Neg- 
let to take the ſaid Oaths, contrary to the Form of the ſaid Sta- 
tute; which is a Conviction by one of the Means, viz. by Indictment, 
and in one of the Courts, vis. at the Aſſiſes, in the ſaid Statute | 
mentioned. 

Theſe, my Lord, I conceive are made neceſſary by the Statute, 
but it is not incumbent on the Informer to make. them all appear to 
be ſo; for as to the three firſt, they muſt be proved on the Informa- 
tion, Preſentment or Inictment at the King's Suit, before ſuch Officer 
can be convicted ; but when there is a Conviction, the Informer need 
only ſhew the Record thereof. RY 

If then the Plaintiff hath intitled himſelf to his Action, the next 
Thing to be conſidered is, the Matter alledged by the Defendant in 
Bar thereof. | 

In ſpeaking to this I ſhall conſider two Things. | 

_ Firſt, Whether the Defendant ſhall be now admitted to plead this 
Diſpenſation in Bar of this Action, and whether he hath not loſt the 
Benefit of it by not pleading of it in Bar to the Indictment whereon 
he hath been convicted. 8 

Secondly, Admitting he may plead the ſame now, whether the ſame 
be good in Law to enable the Defendant to execute the ſaid Office with- 
out taking the ſaid Oaths, ſo that he ſhall be exempted from the Pe- 
nalty inflicted by the ſaid Act of Parliament for executing the ſaid 
Office after his neglecting to take the Oaths. 
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As to the firſt Point, I ſhall obſerve to your Lordſhip the Times 
0 mentioned in the Record now before you; the Defendant was admit- 
1 ted to the Office of Colonel the 2oth of Nov. Anno 1. of this King; 
4 the Offence in executing the ſaid Office after his Neglect to take the 
1 | Oaths of Allegiance and Supremacy, is alledged to be the roth of March 
1 Anno 2. of this King; and the Conviction for the ſame appears to 
'F have been the 29th- of March Anno 2. of this King; and the Diſpen- 
v | | fation pleaded by the Defendant was granted to him the gth Day of 
5 January Anno 1. of this King, which was before the Offence and 
. s Conviction; ſo that as to this Point the Caſe will be but this. 
4 An Act of Parliament doth enact, that he who doth neglect to take 
| the Oath of Allegiance within the certain prefixed Time, and ſhall be 
convict of the ſame by Indictment, ſhall forfeit 500 7. to him who will 
| ſue on ſuch Conviction for the ſame; the Defendant neglects to take 
3 the ſaid Oath, having a Diſpenſation of the ſame granted to him be- 
fore the Time lapſed for taking the faid Oath; and which (to make a 
Caſe) is admitted to be a good Excuſe, and may be pleaded in Bar 
of any Indictment for that Neglect. 
| | The Defendant is after indicted for that Neglect, and pleads Not 
| | guilty to the ſame; and an Action is brought by the Plaintiff againſt 
| | him for the 500 J. on the ſaid Conviction, and the Defendant pleads 
the ſaid Diſpenſation in Bar. I conceive, with Submiſſion, he comes 
too late; for the Defendant had his Election to have pleaded the ſaid 
- Diſpenſation in Bar of the Indictment, and to have relied on it; and 
that was his proper Time to make Uſe of the fame or to waive it, and 
inſiſt on his Innocence, and plead Not guilty ; and when he pleads Not 
guilty, and does not make Uſe of the Diſpenſation for his Defence, 
the Law conſtrues it to be a Waiving of it; and he ſhall at all Times 
after be eſtopped by his Plea and Conviction thereon to ſay, that he 
did not waive the ſame. 

To make this plain, I humbly ſubmit to your Lordſhip's Conſide- 
ration, that after the Conviction the Defendant could never have 
made Uſe of his Diſpenſation to have ſtayed the Judgment on the 
ſame, which is the expreſs Opinion in the 11 H. 4. Bro. Tit. Charters 
de Pardon, pl. 15. the Words of the Book are, * He who pleads Not 
« guilty cannot plead a Pardon afterwards, unleſs the Pardon be of a 
© Jater Date than the Time of his Plea. 

In 3 Cro. 4. Margaret and Marſhall's Caſe, the Difference there 
taken makes out the Reaſon of it to be what I have before offered. 
Marſhall in the Reign of V Mary had committed Petit Treaſon; the 
10 Eliz. there was a general Pardon, notwithſtanding which ſhe was 
outlawed for the Petit 'Treaſon after, and ſhe brought a Writ of Er- 
ror to reverſe the ſame; and it was there reſolved, that ſhe may aſſign - 
the general Pardon for Error, becauſe ſhe had no Day in Court to 
have pleaded it, but always made Default; but that it had been other- 

wiſe if ſhe had ever appeared in Court, and had not pleaded the ſame. 
(| In a Sci. Fa. upon a Recognizance, if the Defendant appear, and 
[i having a Releaſe that he may plead, does not plead it, and Judgment 
is given againſt him, he hath totally loſt the Benefit of his Releaſe, 
—_ and ſhall not be relieved in an Audita Querela on the ſame againſt the 
[| ſaid Judgment, for that he hath waived the Benefit of it himſelf; 
| but if Judgment had been given againſt him by Default on a Mobil re- 
: turned, there he ſhould be relieved by Audita Querela; for that he 
fi never had any Time before to have pleaded it: This is agreed, my 
h Lord, in the Cafe cited of Marſhall, and in 1 Rol. Abr. 306. where di- 

vers Cafes to this Purpoſe are collected together. | 

1 By this I conceive it is very clear, that as to the King, the Defen- 

| dant by pleading Not guilty to the Indictment did thereby loſe = 

I | Benefit 
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Benefit of his Diſpenſation, and could not help himſelf by the ſame 
againſt the Conviction on the ſaid Indictment, either in Arreſt of 
Judgment, or by Error. In the next Place, I conceive, that the De- 
fendant ſhall be no more admitted to uſe the ſaid Diſpenſation againſt 
the Plaintiff than he could againſt the King; for on the Plaintiff's bring- 
ing his Action for the 500/. forfeited, the Statute veſts the Benefit of 
the Conviction in him, and creates a Privity hetween the Plaintiff and 
| Defendant as much as if the Plaintiff had been Party to the Record 
of the Conviction ; by the Words of the Statute this appears very 
plain, for the Words are, And being thereof convicted ſhall forfeit the 
Sum of gool. to be recovered by him who will ſue for the ſame ; this 
Action I take therefore to be in Nature of an Execution of that Con- 
viction, and therefore the Defendant ſhall not be admitted to plead any 
Matter precedent to the ſame in Bar of this Action. 

The Plaintiff in this Action may, I conceive, be reſembled to an 
Adminiſtrator de boniis non, who by the Statute 18 Car. cap. 8. may 
ſue forth Execution on a Judgment obtained by an Executor or Ad- 
miniſtrator before him; and certainly no Man ever thought but that 
Statute put the Adminiſtrator de bonis non, to all Intents and Purpoſes, 
in the ſame Condition as the Executor or Adminiſtrator who obtained 
the Judgment was in; and that the Defendant cannot alledge any Mat- 
ter whatſoever againſt him, which he could not have alledged againſt 
him who obtained the ſaid Judgment. 

My Lord, I conceive there is a great Difference where a Record of 
a Conviction is the Foundation of an Action, ſuch as without which 
the Action will not lie; and where it is an Evidence only which the 
Plaintiff may make Uſe of or may let it alone, and yet maintain his 
Action; as in Caſe of a Conviction on an Indictment of Battery, 
which is Evidence the Plaintiff in an Action for the ſame Battery may 
make Uſe of, or maintain his Declaration by other Proof. In the firſt 
of theſe Caſes the Record muſt be taken to be true according to the 
Tenor of it, *till it be reverſed by Error; but in the, other Caſe the 
Defendant is not at all concluded by it, for the. Plaintiff doth not, nor 
can rely on the {ame as he doth on the firſt; for there the Conviction 
is ſo much the Foundation of the Plaintiff's Action, that I conceive 
he might have declared only on the ſame, and have ſet nothing out 
in his Declaration, but that the Defendant was indicted and convicted 
for the Offence contained in the Indictment. 

If the Defendant ſhall be admitted to plead this Plea now, he ſhall 
thereby falſify the Record of the Conviction in the very Point tried ; 
which he ſhall never be admitted to do, as appears by Ld. Coke's P. C. 

ol. 230. | 
4 For theſe Reaſons and Authorities, I ſhall conclude as to the firſt 
Point, that the Defendant, by pleading Not guilty to the Indictment, 
hath waived the Benefit of his Diſpenſation, and ſhall never have 
Advantage of the ſame to avoid the Execution of the Judgment in the 
Conviction on that Indictment, which is to be executed by this Action 
according to the Direction of the Statute. 

But admitting this Point to be againſt the Plaintiff, and that the 


Defendant hath Liberty to plead the Diſpenſation to this Action, 1 Ibs {econc 


conceive it is no Bar; but that notwithſtanding the ſame, the Plaintiff 
ſhall recover; for that the Diſpenſation was meerly void in Law, and 
could not enable the Defendant to execute the ſaid Office without ta- 
King the ſaid Oaths, nor exempt him from the Penalties inflicted by 
the ſaid Act on his executing the ſaid Office after his Neglect to take 
the {aid Oaths according to the ſaid Act. | 


I ſhal) 


and grand 
Point. 
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I ſhall not trouble your Lordſhip with a Diſcourſe on Non Obſtantes 
in general, nor how nor where they were brought into the World; 
and ſhall not deny but agree, that the King hath, by his Prerogative, 


a Power of diſpenſing with Penal Laws in many Caſes; and it is a 


great Uſe and Advantage to the Subject as well as to himſelf, that he 
hath ſuch a Power; for altho* Acts of Parliament paſs with the greateſt 
Deliberation that can be, yet the Judgments of the Law-Makers are but 
finite and failable, and they cannot poſſibly foreſee all Events that may 
happen; and that which was well intended and ſpecious in the Theory, 
may be fatal in the Practice; and to particular Perſons there may be, 
without the Aid of this Prerogative, the greateſt Injuſtice many times 
done by the Help of a Law; but tho” the King have ſuch a Preroga- 
tive, yet that Prerogative is bounded by the Law; and with ſome 
Acts of Parliament the King cannot diſpenſe at all to any Perſons in 
any Caſes; with other Acts rho* he may diſpenſe, yet not to all Perſons 
nor in all Caſes. | 

That the King cannot diſpenſe with ſome Acts of Parliament to any 
Perſon, will appear from 11 H. J. fol. 11, 12. the King cannot dif- 
penſe with a Law that prohibits an Act that is Malum in ſe; as the 
King cannot licenſe a Man to kill another, nor do any Nuſance to the 


Common Highway ; and if ſuch Licences be granted they are void. 


The King cannot diſpenſe with an Act of Parliament which is of pub. 
lick Concernment, and in which the People have any Intereſt ; for 
that is ſo veſted in them that the King cannot deveſt. The Statutes of 
13 R. 2. cap. 3. 15 R. 2. cap. 5. and 2 H. 4. cap. 11. being Statutes 
declaring the Juriſdiction of the Court of the Admiral, for that all 
the Subjects of the Realm have Intereſt in them, cannot be diſpenſed 
with by any Non Obſtante ; this appears by Coke's Juriſ. of Courts, 
fol. 135. Whether the Law now diſpenſed with be not of publick Con- 
cernment, and the People have not an Intereſt in it, I ſhall leave to 
the Conſideration of the Court, on Conſideration of the Statute. 

This IJ only offer to your Lordſhip, to ſhew your Lordſhip, that 
this great Prerogative of the King may be bounded. 

I ſhall confine myſelf in my further Diſcourſe touching the Boun- 
ding of this great Prerogative of the King, purely to the Statute now 
before your Lordſhip; and I ſhall lay down this Rule, that wherever 
an Act of Parliament doth abſolute]y and directly injoin or prohibit 
the Doing of any Action, and doth create a Diſability to any Purpoſe 
to fall on any Perſon on the Doing or not Doing of ſuch Act (let the 
Concern of ſuch Statute be what it will) the King, with Submiſſion I 
conceive, by Reaſon of the Clauſe of Diſability, cannot diſpenſe 
with ſuch Law by a Non Obſtante, either before the Doing or not 
Doing ſuch Action injoined or prohibited, or after; altho' he might 
have diſpenſed with the ſame, if ſuch Action had been prohibited only 


ſub Modo, as on a Penalty given to the King. This I ſhall endeavour 
to make out by Authorities; for that the clearing the ſame will, I con- 


ceive, determine the Queſtion on this Statute now before your Lord- 
ſhip; which 1 ſhall then come ſhortly to conſider. 

By the Statute 31 Fliz. cap. 6. it is enacted, that every Admiſſion, 
Inſtitution and Induction, on any Simoniacal Contract to any Eccleſi- 


aſtical Benefice, ſhall be utterly void; and the Perſon ſo corruptly ta- 


king ſuch Benefice, ſhall thereupon and from thenceforth be adjudged 
a diſabled Perſon in Law to have and enjoy the ſame, If a Perſon 
be Simoniacally inducted to any Benefice, the ſame by this Act imme- 
diately becomes void; and the Incumbent is ſo abſolutely diſabled for 
ever after to be preſented to that Church, as that the King himſelf 
(to whom the Law giveth the Title of Preſentation in that Caſe) 


cannot preſent him again to that Living ; for the Act binds the King 
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in that Caſe, and he cannot diſpenſe with the ſame; and this only by 
reaſon of the Diſability therein. | 

This, my Lord, appears by Co. Lit. 120. 3 Inſt. 154. where the 
Difference between an Act of Parliament's making a Diſability, and 
prohibiting any Matter ſub modo, is taken; and ſo it hath been often 
reſolved on the Statute; Cro. Fac. 385. The King againſt The Biſhop of 
Norwich and others, and the ſame Caſe Hob. 75. are expreſsly ſo re- 
ſolved ; ſo is the Caſe of Smith v. Sherborn, Moor pl. 1299. 

By the Statute 5 B. 6. cap. 16. it is enacted, that every Perſon that 
ſhall give or contract to give any Sum of Money for any Office, or 
ſhall make any Promiſe, Agreement or Aſſurance for any Office men- 
tioned in the ſame Act, ſhall immediately thereon be adjudged a diſ- 
abled Perſon in Law to all Intents and Purpoſes to have and enjoy 
ſuch Office. Sir Robert Vernon being Cofferer to K. Fam. 1. contracted 
with Sir Arthur Ingram to fell his Office (the ſame being an Office 
within the ſaid AR) to the ſaid Sir Arthur, and agreed to ſurrender it, 
to the Intent that Sir Arthur might obtain a Grant thereof, which 
was done, and Sir Arthur obtained a Grant from the King of the ſame: 
The Office was adjudged afrer to be void; and that Sir Arthur was a 
Perſon diſabled by the Statute to take that Office at any Time durin 
his Life; and that no Non Obſtante could diſpenſe with the ſaid Act to 
enable him. Co. Lit. 234. Hob. 15. Cro. Fac. 386. 

From theſe Caſes it is plain, the King cannot diſpenſe with an Act 
enacting a Diſability on the Doing or not Doing any Action, after the 
Action injoined or prohibited to be done is done, or omitted to be 
done, contrary to the Act; and that if this Diſpenſation to Sir Ed. 
Hale had come after his Refuſal to take the Oaths, and his exerciſing 
the Office contrary to the Act, it had been ineffectual to enable him 
againſt this Statute. 

Now, my Lord, I ſhall conſider whether the King may diſpenſe 
with ſuch Act enacting ſuch Diſability on the Doing or not Doing any 
Action, after the Action injoined or prohibited to be done is done, or 
omitted to be done, contrary to ſuch Statute ; and I conceive he can- 
not; for with Submiſſion, the Reaſon why the King cannot in the Ca- 
ſes cited diſpenſe with theſe Perſons, is, not becauſe the Diſability is 
attached, but becauſe the King cannot controul an Act of Parliament, 
and make a Perſon capable againſt the expreſs Proviſion of the ſame; 
which he doth as much do when he grants a Diſpenſation precedent to 
the Offence, as when it is granted ſubſequent. This, my Lord, I 
3 little enlarge on when I come to conſider the Statute now in 

ueſtion. 

As for Inſtance; If the King ſhould licence any Perſon who hath an 
Office within the Statute of E. 6. to ſell the ſame, and another to buy 
it Non Obſtante the ſaid Statute of E. 6. this certainly would be a void 
Non Obſtante, altho' it were before any Contract made for ſuch Office; 
and ſuch Non Obſtante would not hinder, but that the Statute would 
avoid the ſaid Office, and the Purchaſer would become and remain 
diſabled to hold ſuch Office. This was agreed by all the Judges who 
argued for the King's Prerogative to diſpenſe with Penal Laws in the 
Caſe of Thomas v. S&rrel, touching Wine-Licences, which was in the 
Exchequer Chamber about ten Years ſince; and ſo it doth appear by 
my Lord Vanghan's Argument in his Rep. fol. 354. which cannot, I 
humbly conceive, be diſtinguiſhed from this Caſe now before your 
Lordſhip. 

Now, my Lord, I ſhall conſider this Statute whereon this Queſtion 
ariſes; and with Submiſſion I conceive this Diſpenſation of that Statute, 
tho' granted before the Offence committed, can no more be maintained 
to be lawſul than can the Diſpenſations in the Caſes before cited on the 
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Statutes of the 5 E. 6. of Offices, and 31 Eliz. of Simony; but this 
ſhall be ineffectual for enabling the Defendant againſt this Act, for the 
ſame Reaſons that thoſe Diſpenſations were uſeleſs againſt the Diſabi- 
lities created by thoſe Laws. 

For by this Statute it is directed and poſitively enacted, That every 
Perſon admitted to any Office, c. ſhall take the Oaths of Allegiance 
and Supremary, either in the Court of Chancery or in this Court, in 
the next Term after his Admittance to the ſame, or at the Quarter. 
Seffions for the County or Place where he ſhall reſide, next after ſuch 


His Admittance; and ſhall receive the Sacrament within three Months 


after his Admittarice to the ſame. 

Then comes the diſabling Clauſe, That every Perſon that doth or 
ſhall neglect or refuſe to take the ſaid Oaths and Sacrament in the 
ſaid Courts and Places, and at the reſpective Times aforeſaid, ſhall 
be ipſo facto adjudged incapable and diſabled in Law to all Intents and 
Puarpoſes whatſoever, to have, occupy or enjoy the ſaid Office; and 
every ſuch Office ſhall be void, and is thereby void. 

oy Man by the Common Law had a double Capacity as to 
Offices. 

x. He was capable to take the ſame. 

2. He had a Capacity to hold the ſame for any Time whatſoever. 

The Statute works not at all upon the firſt Capacity, but every Per- 
ſon remains notwithſtanding as capable of taking as ever ; but it quite 
changes his Capacity of holding, and annexes a Condition precedent to 
the ſame; on performing which Condition only he ſhall be capable; 
and *till that be performed, by Judgment of this Act he is incapable. 

This, I conceive, may properly be called an Incapacity ; for that 
he, that is incapable to any one Purpoſe, is as properly ſaid to be a Per- 
ſon incapable as if he was diſabled to all Purpoſes. 

The Intent of the Statute appears to be the ſame as if it had been 
enacted in theſe Words, That no Man ſhall hold an Office above three 
Months, unleſs within the three Months he take the Oath of Alle- 
giance; in which Caſe it would be plain, that a Diſability to hold be- 
yond three Months would attach on every one who ſhould accept of an 
Office ſo ſoon as he ſhould accept the ſame ; which could not be remo- 
ved but by qualifying himſelf as the Act directs. 

If the Diſpenſation pleaded will enable the Defndant to hold the 
Office without qualifying himſelf by taking the Oaths, then may the 
King enable a Man in a Point wherein he is diſabled by Act of Par- 
liament; which is expreſsly contrary to the Reaſon of the Caſes I be- 
fore cited; and here it doth appear the Diſability was attached in the 
Defendant before the Diſpenſation granted ; for he was admitted to 
the Office the 28 Nov. and the Diſpenſation was not granted *till Fanu- 
ary ; and therefore according to what I have offered it comes too late. 

By the Statute ) Fac. cap. 6. for taking the Oath of Allegiance, it 
is enacted, That every Member of the Houſe of Commons, at any 
Parliament or Seſſion to be aſſembled, before he ſhall be permitted to 
enter into the ſaid Houſe, ſhall take the ſaid Oath before the Perſons 
mentioned in the ſaid Statute. 


By the Opinion of L. Vangban, the King cannot diſpenſe with that 


Act; for that every Member, ſo ſoon as choſen, is Perſona inbabilis, 


and not to be permitted to enter the Houſe without the Oath taken. 
My Lord, by the very Diſpenſation it appears, that the King's 
Counſel who drew it, were willing to make what Proviſion they could 
againft the Diſability incurred by the Taking the ſaid Office of a Co- 
lonel, which the Defendant had not three Months when the Diſpen- 
fation was granted ; yet he is thereby expreſsly diſcharged from all 
Difabilities incurred by the aid Act; which ſeems to admit there was a 
I | | Sort 
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Sort of Incapacity then on the Defendant ; to remove which the Dif- 
penſation cannot be of any Avail for the Authorities J have before 
cited. 

I ſhall humbly offer this farther Matter to your Lordſhip's Conſide- 
ration, that this Caſe as to this Statute is Prime impreſſionis; and that 
this Prerogative was never made uſe of herein ſince the making of the 


Statute, altho* many Perſons at the Time of making of this Act ſtood. 


in Need of the Aid of it, and for Want of which they loſt their Im- 
ployments, and the late King the Benefit of their Services. 

I ſhall in the next Place conſider the Authorities of Sir Bd. Coke in 
his 12 Rep. 18. which I foreſee will be objected to me; and I ſhall 
ſtate it, and give ſuch Anſwer to it as occurs to me, and ſubmit the 
whole Matter to your Lordſhip's Conſideration. 

There my Lord Cyke ſaith, that no Act can bind the King from any 
Prerogative which is ſole and inſeparable to his Perſon, but that he 
may diſpenſe with by a Non Obſtame, as a Sovereign Power to com- 
mand any of his Subjects to ſerve him for the Weal Publick ; and that 
this Royal Power cannot be reſtrained by any Act of Parliament; and 
for that he relies on a Caſe 2 H. J. fol. 6. which is on the Statute 
23 H. 8. cap. 8. which enacts, that all Patents made or to be made of 
any Office of a Sheriff, &c. for Term of Years, for Life or longer, 
ſhall be void and of no Effect, any Clauſe or Parol of Non Obſtante 
put or to be put in ſuch Patents to be made notwithſtanding ; and 
further, whoever ſhall rake upon him or them to accept or occupy ſuch 
Office of Sheriff, by Virtue of ſuch Grants or Patents, ſhall ſtand per- 
petually diſabled to be or bear the Office of Sheriff within any County 
in England ; yet, faith my Lord Coke, there the King by his Royal 
Prerogative may command any Perſon to ſerve him for the Weal 
Publick as Sheriff of any County for Years or for Life; ſo he ſaith 
it was reſolved by all the Judges of England in the Exchequer Cham- 
ber in that Caſe. 

This and ſome other Matters of the like Nature, which are put to- 
gether by my Lord Coke, are, with Submiſſion the only Authorities in 
the Law that ſeem to give Countenance to this Diſpenſation now be- 
fore your Lordſhip. I ſhall very briefly conſider, whether that be any 
Authority or not; and if it be, whether it differs from the Caſe now 
before your Lordſhip. 

To the firſt, I conceive it is the ſingle Opinion of Sir Ed. Coke, but 
he is miſtaken in the Caſe on which he relies; for by the Book 
2 H. J. 6. on which) he relies, it appears plainly that there never was 
any ſuch Reſolution as he cites, but a ſudden Opinion given ; and at 
which Time the Judges declared they would not be bound by what 
they then ſaid, but adviſed the King's Counſel to conſider well the 
Point ; and ſo they ſaid they would; and by Bro. Abr. Tit. Pard. 45. 
109. where he rather repeats than abridges the Caſes, it appears, no- 
thing more was ever done in that Matter, but it reſted and was never 
adjudged. The great Foundation failing, the Superſtructure of Lord 
Coke thereon, and his Opinion, muſt needs fall and be rejected as an 
Opinion grounded on a palpable Miſtake. | 

But admit that Caſe and the Reaſon of it to be Law, that the 
King cannot be deprived of the Power of Commanding any of his 


Subjects to ſerve him, yet I think it differs quite from the Caſe now 


before your Lordſhip, and the Reaſon of it can be no Rule in this 

Caſe, for theſe Reaſons. 725 
The Statute 23 H. 8. cap. 8. was an Act purely reſtraining that Power 
the King had of Commanding, and was rather a Diſabling the King 
than the Subject; for it took away the Power the King had of gran- 
ting the Office for Years, Life and Inheritance, and by Conſequence 
was 
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12 Co 74, 75 
11 Co. 8 
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was a total Depriving him of the Uſe of ſome of his Subjects at ſome 
Times; and I may very well allow, that ſuch Act of Parliament did 
not, nor can bind the King; but my Lord, in the Act of Parliament 
now in Queſtion, the Prerogative nor the Power of the King is not 


in any Manner touched; for the _ may grant an Office to any Per- 


ſon or may command any Perſon to ſerve him, as he might have done 
before this Law; and he is in no Sort deprived of the Uſe of his Sub- 
je& by any Thing in the Statute ; for this Statute is a Direction and 
Obligation on the Subjects to qualify themſelves according to the Act, 
to obey the Command the King ſhall lay on them; and there is no- 
thing in this Act that excuſes any Perſon from ſerving the King, when 
he by his Royal Command requires his Service, but he is at his Peril 
to qualify himſelf for that Service and to do the ſame; and if he be 
one incapable, it is by his own voluntary Neglect, and he is puniſhable 


by Law for the ſame, as every other Man is who without any Reaſon 


refuſes to ſerve the King in what Station he is pleaſed to require his 
Service in. 

This my Lord will appear plain from the Reſolution of the Caſe of 
Sir 7obn Read, which was in the Exchequer Hill. 27 and 28 Car. 2. 
Sir 7ohn Read was by the late King made Sheriff of Hertfordſhire, and 
Sir John was duly ſworn into the ſaid Office; but after neglecting to 
take the Oaths and receive the Sacrament injoined by the Law now 
before your Lordſhip, the Office became void; whereupon an Infor- 
mation was exhibited againſt Sir ohn Read in the Exchequer, ſetting 
forth the Statute of 25 Car. 2. and that he was appointed and ſworn 
Sheriff for that County, and did neglect to qualify himſelf by 
taking the Oaths according to the ſaid Act, whereby the Office became 
void by his voluntary Neglect; and the publick Juſtice in the Admini- 
ſtration thereof in that County, - as to the Office of Sheriff, was ob- 
ſtructed. On this Information the ſaid Sir 7obn Read was convicted 
and fined in the ſaid Court; for the Court there was of Opinion that 
the Statute never intended to put it in the Power of any Man by his 


oven Act to diſcharge himſelf of that Duty he owed the King, but 


hath poſitively enacted, that every Officer ſhall qualify himſelf for his 
Duty, the not Doing of which is an Offence for which he is puniſh- 
able; ſo that from hence it is plain there is no Reſemblance between 


the Sheriff's Caſe and any Caſe on this Statute. 


There is likewiſe another Difference between the Sheriff's Caſe and 


this Caſe at Bar. In the Sheriff's Caſe, the Diſpenſation is in the 


very ſame Patent that the Office is granted, and in the ſame Clauſe, 
and enables the Grantee before the Diſabilities are in any ſort attached 
on him; but here the Office was granted in November to the Defendant, 
and by which immediately, for the Reaſons I have before offered, he 
is diſabled by this Act; and in Fanuary after is this Diſpenſation gran- 
N which for Reaſons I have before offered, I conceive comes 
too late. | | 

For theſe Reaſons and Authorities I conclude therefore, that this 
Diſpenſation granted to the Defendant, is void in Law. 


8. Ok his Pꝛoclamations. 


It is plain that the King by his Prerogative may in certain Caſes 
and ſpecial Occaſions make and iſſue out Proclamations for Prevention 
of Offences, to ratify and confirm an ancient Law, or as ſome Books 
exprels it, quoad terrorem Populi, to admoniſh them that they keep the 
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Laws on Pain of his Diſpleaſure ; and ſuch Proclamations being groun- 3 It. 162. 
ded on the Laws of the Realm are of great Force. 

It is likewiſe clear, that the Subject is obliged on Pain of Fine and 12 Co. 74. 
Impriſonment to obey every Proclamation legally made; and that tho Hob. 251. 
the Thing prohibired were an Offence before, that yet the Proclama- 
tion is a Circumſtance which highly aggravates it; and upon which 
alone the Party diſobeying may be puniſhed. 


It is clearly agreed, that no (a) private Perſon can make any Pro- B,, p - 
clamation of a publick Nature except by Cuſtom, as is uſual in ſome „at. ps. 1. 
Citics and Boroughs; this being a Prerogative Act, with which alone - 2 257 75. 
the King is intruſted. rom. Fur. 41, 

© 5 (a) Sir Ed- 
„und Knightly Executor of Sir William Spencer made Proclamation in certain Market Towns, that 
the Creditors ſhould come in by a certain Day and prove their Debrs; he was fined and impri- 


ſoned for this, becauſe as the Book ſays, he did it publickly and without any Authority. Bro. 
Proclamat. pl. 10. 


But notwithſtanding the King's Prerogative herein, it ſeems clearly Dal/-20-pl 10. 
agreed, that the King cannot by his Proclamation change any Part of > 8 ug 
the Common Law, Statutes or Cuſtoms of the Realm; nor can he by #5 ao 
his Proclamation create any Offence which was not an Offence before ; 
for that theſe Things cannot be done without a () Legiſlative Power, (4) By the 
of which in our Conſtitution the King is but a Parr. 31H.S. cap. 8. 


: a (now repea-: 
led) it was enaQted, that Proclamations made by the King and the greater Part of his Council, 


Mould bave the Force of Acts of Parliament; but there was a Proviſo that ſuch Proclamation 
ſhould not croſs any Statute or laudable Cuſtom of the Realm. N. Bacon's Hiſt. 2 Part. fol. 21 5. 


And on this Foundation it hath been held, that the King's Procla- 2 If. 63. 
mation prohibiting the Importation of Wines from France upon Pain 
of Forfeiture, was againſt Law and void; there being no War at that 
Time ſubſiſting between the Nations. | 

So where an Act was made by which Foreigners were licenſed to 12 Co. 75. 
merchandiſe within London; and Hen. 4. by Proclamation prohibited 
the Execution of it, and ordered that it ſhould be in Suſpenſe a/que ad 
proximum Parliamentum ; and this was held to be againſt Law. 

Upon a Conference between ſome Lords of the Privy Council and 12 Co. 14. 
the two Chief Juſtices (of which the Lord Coke was one) and Ch. B. | 
and Baron Altham, the Queſtions were, iſt, Whether the King by 
Proclamation might prohibit new Buildings in and about London. 
zdly, If the King might prohibit the Making of Starch of Wheat. 

And the Judges were of Opinion, that the Subject could not be re- 
ſtrained in theſe Particulars by the King's Proclamation. 

But notwithſtanding the abovementioned Opinion, there are Inſtan- Hs. 251. 
ces of Perſons who have been ſentenced in the Star-Chamber upon Armeſted's 
Proclamations againſt the Increaſe of Buildings; and particularly in Cale. 
Hob. where a Perſon was fined in the Star-Chamber for Building with- 
out Brick, tho” upon an old Foundation; and it is there ſaid, that ſuch 
Buildings had an ill Effect from the Danger of Fire, Conſumption of 
Timber, and Difficulty of Feeding, Cleanſing and Governing the City ; 
and it was ſaid in genera], that Proclamations were ſo far juſt as they 
were made pro Bono Publico, and for publick Utility. 

The King by Proclamation may call or diffolve Parliaments, may 3 — 162. 
declare War or Peace; for theſe are Prerogative Acts with which he; 8 4 


is intruſted as the Executive Part of the Law; but (c) if there be an 5 Owen 43. 


actual War between us and a foreign Nation, it is not neceſſary in Raſt. Ent. O5. 


Pleading to ſhew that ſuch War was proclaimed. 


The King by Proclamation may legitimate foreign Coin, and make 0. Lit. 20 6. 


it Current Money of this Kingdom, according to the Value impoſed 5 Co. 114. b. 
Vol. IV. Cee by Dav. 21. 
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1 Hal. Hi. by ſuch Proclamation ; he may legitimate Baſe Coin or mixt below 

T. C. 192, the Standard of Sterling; he may inhanſe Coin to a higher Denomina- 

888 tion or Value; and may decry Money that is current in Uſe and Pay- 
ment; and in all theſe Caſes a Proclamation with a Proclamation Writ 
under the Great Seal is neceſſary. _ | 

Comp. Incumb. The King by Proclamation may appoint Faſts and Days of Thankſ- 

39+ giving and Humiliation ; and iſſue Proclamations for preventing and pu- 
niſhing Immorality and Profaneneſs ; and injoin the Reading the ſame 

in Churches and Chappels. 

Cro. Car. 180. A Proclamation muſt be under the Great Seal, and if denied is to 

Tay r be tried by the Record thereof; but if a Man pleads that he was pre- 

ning, Did. 4 — . . . 2 

1 Rol. Rep, vented doing a Thing by Proclamation, it ſeems the better Opinion 

172. that he need not aver that ſuch Proclamation was under the Great 
Seal; for alledging that ſuch Proclamation was made, it ſhall be inten- 
ded to have been duly made. 


(k) How the Rules of Law differ with Re- 


ſpect to the King and a pzivate Perſon ; 
And herein, 


1, Of what Things incapable from the Dignity of his Perſon 
and Office. 


E the Dignity of his Office and Perſon the Law preſumes 
(a)Cannot do him (2) incapable of doing any Wrong; but if the King com- 
any Wrong. mand an unlawful Act to be done, the Offence of the Inſtrument, as 


Co. Lit. 19. 


1 Co. 45. my Lord Hale ſays, is not thereby indemnified; for tho the King is 
11 Co. 72, 85. not under the Coercive Power of the Law, yet in many Caſes his 
Bra#on lib. 3- Commands are under the Directive Power of the Law; which conſe- 


Sion p. c. quently makes the Act itſelf invalid, if (Y) unlawful, and ſo renders 
102. the Inſtrument of the Execution thereof obnoxious to the Puniſhment 
1 Hal. Hig. of the Law. 

P.C. 43 


(b) If rwo Men combat together at Barriers in Time of Peace for Trial of Skill, and one kill 
the other, ir is Homicide ; but if it were by Command of the King, not Felony. 11 H..7. 23. 4. 
E vid. 3 Inſt. 56, 160, | 


2 Inſt. 187. The King cannot arreſt in Perſon nor impriſon, nor can he com- 
2 N Hi. mand another to impriſon; but it muſt be done by ſome Order, Writ 
F. or Precept, or Proceſs of ſome of his Courts. 


cannot 
Cannot be a Witneſs. 2 Hal. Hip. 


ſit in Judgment upon any Indictment, 2 Hawk. P. C. 2. 
P. C. 282. 


Bro. Prerag · The King cannot execute any Office relating to the Adminiſtration 
125. of Juſtice, altho' all ſuch Offices derive their Authority from the Crown, 


Co. by 3- b. and altho* he hath ſuch Offices in him (c) to grant to others. 
0. 


2 Vent. 210. (e) If Lands with the Office of Forreſter be granted to F. S. Remainder to the 
King in Fee, this is a good Remainder, tho' the King cannot be an Officer to any Man, becauſe 
he may grant it over. 1H.7, 31. Bro. Done, pl. 51. 


Bro. 2 to The King cannot be ſeiſed to an Uſe, becauſe there is no Means to 


Thos 33%, - compel him to perform it; for the Chancery has only a delegated 
JE 5 Power 


; 
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3 Power from the King over the Conſciencies of his Subjects; and the Dier 383. 5. 3. 
by King who is the univerſal Judge of Property, and who is equally con- 1 of ag 
J cerned for the Good of all his Subjects, ought to be perfectly indiff - 
'2 rent, and not to take upon him the particular Defence of any Man's 

Eſtate as a Truſtee. | 

If one hath the Nomination to a Church, and another the Preſenta- Dier 48- 

tion, and ſuch Right of Preſentation doth accrue to the King, he that 

* hath the Nomination ſhall have (a) all; by Reaſon that it is indecent ) But by 
for the King to do any thing as Servant to another. OW / 


tor ſhall in ſuch Caſe nominate to the Lord Chancellor, who in the Name of the King ſhall pre- 
ſent to the Ordinary. Pop. 158. 


The King cannot be Tenant, nor can he hold by any Services from Co. Lit. 1. | 
his Subjects; for his Poſſeſſions are called Sacra Patrimonia and Domi- r* ” | | 
nica Coronæ Regis; and on this Foundation it hath been adjudged, that SET, of | 
where Lands holden of the Subject, came to the Poſſeſſion of the King 1 And. 45. 
by the Statute of 1 E. 6. cap. 14. of Chantries, and the King granted Stroud's Caſe ; 
thoſe Lands over to another, tho' there was a Saving in the Statute to e 
the Donor of the Ancient Rents, Services, Gc. that yet the Patentee 3 4H 
ſhould hold of the King, according to his Patent, and not of the An- 2 Rel. Rep. 1 
cient Lord; and that the Saving in the Statute, as to the Services, 246. | 
was controuled and made void by the Common Law; ſo that the Pa- ! 7: 234 
rentec was to pay the Rent, by which the ſaid Land was before hol- n 
den, as a Rent Seck diſtrainable of Common Right, to the Lord and 
his Heirs, of whom the Lands were before holden but diſcharged of the 
Services. | 

The King, in Regard to Decency and Order, cannot ſuffer a com- c. cur. 
mon Recovery ; for in ſuch Recovery he muſt be either Tenant or 96, 97- 

Vouchee; and in both Caſes the Demandant muſt count againſt Pigt 743. 
him, and there muſt be Judgment againſt him, which the Law does 

not ſuffer, ſo cannot come in as Tenant by Receipt; but if the 

Party bave any Warranty he muſt pray in Aid. 9 5 

The King cannot be Tenant at Will; ſo that if he makes a Leaſe at 1 Ld. Raym. 

Will, tho' he may determine his Will, yet the Tenant cannot other- 51. 
wile do it but by Surrender. | 

The King may be appointed an Executor; but as it cannot be pre- . 25 
ſumed that he has ſufficient Time and Leiſure to engage in a private 8 w_ 
Concern, the Law allows him to nominate ſuch Perſons as he ſhall pert 76. 
think proper to take upon them the Execution of the Truſt ; againſt 
whom all Perſons may bring their Actions; alſo the King may appoint 
others to take the Accounts of ſuch Executors. | 


2. What Things enure to him in his Natural, what in his 
Political Capacity. 


1 ' The King has two Capacities, the one Natural the other Politick ; Plw. 234 in 
| J in which laſt he is conſidered as a ſole Corporation, capable of taking 1 Caſe of 


N in Succeſſion, as a Biſhop or Dean. In his Natural Capacity it is ſaid, 8 
i that he may purchaſe Lands to him and his Heirs; and that ſuch | 
| | Lands, as alſo Lands deſcending to him from an Anceſtor, ſhall go to 


his Heir, in Caſe he is removed from the Royal Eſtate. 
But my Lord Coke ſays, that all the Lands and Poſſeſſions whereof C., Lie. 15 6. 
the King is ſeiſed Fure Corone, ſhall ſecundum Jus Corone attend upon 7 Co. 10, 12. 


and follow the Crown; and therefore, to whomſoever the Crown de- 1 
A 


9 Co. 123. 


18 — 


ſcends, 
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ſcends, thoſe Lands and Poſſeſſions deſcend, alſo; and that the Lands 
and the Crown are Concomitantia. 

Cs. Lit. 16. a, If the King purchaſe Lands to him and his Heirs, he is ſeiſed thereof 

in Fure Corone ; a fortiori when he purchaſes Lands to him, his Heirs 

and Succeſſors. 

Plow, 205. 4. So if Lands in Gavelkind deſcend to the King and his Brother, the 

Co. Lit. 15. b. King ſhall take one Moiety and his Brother the other; but if the King 
dies, his Moiety ſhall deſcend to his eldeſt Son, and not according to 
the Rules of Deſcent in Gavelkind; for the King was ſeiſed of his 
Moiety Jure Corone, therefore it ſhall attend the Crown, and conſe. 
quently go to the eldeſt Son. 

Foreſl. 78. The King can have Nothing in his Natural Capacity, unleſs in Right 

Holt. Ch. J. of his Dutchy, or an Eſtate- Tail, by the Statute de donis; and Dutch 

(a) The Sta- Lands would now be in the Crown if not kept ſeparate by (a) Act of 


wteof 1H.4. Parliament. 

provides that : 

when the Dutchy Lands come to the King, they ſhall not be under ſuch Government and Regu- 
lation as the Demeſnes and Poſſeſſions belonging to the Crown; for the AG ſays, quod taliter, 
E tali modo EP per tales officiarios & miniſtros gubernentur, ac ſi ad culmen Dignitatis Regie aſſumpti mi- 
nime fuiſſent. Raym. 90. | 


2 Rol. Abr. Tf the King has a Title to preſent to a Church which is void, and 

211. dies before Preſentment, his Succeſſor ſhall have the Preſentment, and 
not his Executor. | 

2 Rel. Abr. So if the King be ſeiſed of a Ward, and dies, his Succeſſor ſhall have 

211. it, and not his Executor. 


11 Ce. 92. The Treaſure and other valuable Chattels are ſo neceſſary and in- 
2 Rol. Abr. cident to the Crown, that in Caſe the King dies, they ſhall go with 
21), the Crown to the Succeſſor, and not to the Executors. 


Co. Lit. 90. 2. S0 a Leaſe for Years to the King and his Succeſſors is good, and 
11 Co. 92. 4. ſhall go accordingly, and not to his Executors or Adminiſtrators. 

Co. Lit. 18. 5. The ancient Jewels of the Crown are Heir-Looms, and ſhall de- 
(b) c. Car. ſcend to the next Succeſſor, and are not deviſable by Teſtament ; but 


344. (b) the King may diſpoſe of them in his Life-time. 
1 Ld. Raym. If the King be ſeiſed in Fee of an Advowſon, and he creates the 
26. Incumbent Biſhop, he ſhall preſent as Patron, that being a Title pre- 


cedent that of the Prerogative. 


3. Of the Difference in the Rules of Law as direfting the 
King's Pꝛoperty otherwiſe than that of a Subjet's. 


Co. Lit. 47. The King may reſerve Rent out of Inheritances which are Incorpo- 


Plow 227. real, as Commons, Tithes, Fairs, Ec. becauſe the King by his Prero- 


ache oh gative may diſtrain in all (c) other the Lands of the Leſſee for ſuch 


(5) That this Rent; and having ſuch Remedy, the Law adjudges the Reſervation 
mult be un- good. 

derſtoed of 

all ſuch other Lands as his Tenant has in his aQual Poſſeſſion, and not in the Poſſeſſion of his 
Leſſee for Life, Years or at Will. 2 Inſt. 134. 4 Inft. 119. & vid. 5 Co. 4. 56. 1 Rol. Abr. 670. 
2 Rol. Ar. 159. Lane 39, — Whether he may diſtrain on other Lands of the Tenant that are 
under Sequeſtra tion out of Chancery, vid. 2 Vern. 714. 1 P. Will. 306—7.—That this Prero- 
gative ſhall not extend to the King's Grantee. Bro, Prerog. Tit. 68. 


Bro. Prera · So if a Rent-Charge is granted to the King to be iſſuing out of the 
Manor of D. the King may diſtrain in any other the Lands of the 
Grantee ; ſo the King may diſtrain for a Rent-Seck, which in the Caſe 
of a common Perſon is not diſtrainable by Common Law. | : 
2 The 
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The King may reſerve Rent payable to a Stranger, contrary to the Moor 162. 
Rule of Law, which makes void ſuch Reſervation in the Caſe of 1 Wi 
common Perſon. p F hat 

But where the King made a Leaſe of his Houſe belonging to his , 4 Roynr. 
Houſe-keeper of Hhitehall, reſerving a Rent to the Houſe-keeper for 36. 
the Time being, it was held an ill Reſervation ; for tho' the King may 
reſerve Rent to a Stranger, yet ſuch a Reſervation as this is ill, be- 


' cauſe he cannot reſerve Rent to ſuch an Officer who is removeable at 


the Will of the King. | 

The Rule of Poſſeſſis Fratris does not hold in the Deſcent of the Co. Lit. 1 5. b. 
Crown or its Poſſeſſions, neither is Half Blood any Impediment in ſuch 
Caſe; for the Brother of the Half Blood ſhall be preferred to the 
Siſter in the Enjoyment of the Crown, as the moſt capable Perſon of 
the two, by the Advantages and Prerogative of his Sex, to diſcharge 
the important and weighty Buſineſs of the Crown. 

So if the King hath Iſſue a Son and a Daughter by one Venter, and Co. Lit. 15. b. 
a Son by another Venter; and purchaſes Lands and dies, and the el- 
deſt Son enters and dies without Iſſue, the Daughter ſhall not inherit 
theſe Lands nor any other Fee-Simple Lands of the Crown, but the 
younger Brother ſhall have them together with the Crown. 

If Lands are given to the King by Deed inrolled, without the Co. Lit. 9. 
Words (a) Succeſſors or Heirs, a Fee-Simple paſſeth ; for he is conſide- ? o_ rv 
red as a Corporation that never dies. 8 * 


ding of Sueceſſors in Grants to the King, was but of late Time, and a new Device; per Dier Ch. J. 


Fenk. 209, 271. S. P. (a) So a Grant by the King, without mentioning Succeſſors, ſhall bind 
the Succeſſors. Plow. 176, Telv. 13. 


If the King gives Lands to a Man and a Woman and the Heirs of Co. Lit. 21. l. 
their Bodies, and the Woman dies without Iſſue, the Man ſhall be 
Tenant in Tail apres Poſſibility, &c. but if the King gives Lands to a 
Man with a Relation of his in Frank-marriage, and the Woman dies 
without Iſſue, the Man ſhall not be Tenant apres Poſſibility, Sc. bur 
his Intereſt in the Land ceaſes upon the Death of his Wife without 
Iſſue; this is a Privilege of the King's which is not extended to a 
common Perſon ; and the Reaſon of it may be this; the Wealth and 
Demeſne Lands of the Crown are not only neceſſary for the Honour 
and Credit, but alſo for the Safety and Protection of the Nation; 
and therefore in this particular Caſe it is but reaſonable, that if Land 


applied to ſuch particular Uſes and Purpoſes be granted away, ſuch 


Grant ſhould bind the King no longer than the Conſideration and 
Cauſe of the Grant continues; and therefore in the firſt Caſe, the 
Man may be Tenant in Tail apres Poſſibility, Sc. becauſe the Servi- 
ces, which were the Cauſe of the Gift, are ſtill owing, and to be per- 
formed by the Tenant to the King; but in the laſt Caſe, where the 
Woman, which was the Cauſe of the Gift, dies without Iſſue, the Cauſe 
of the Gift, which was the Proviſion for the Deſcendants of that 
Marriage, ceaſes; and conſequently if the Grant continued, the Te- 
nant would hold the Land free from all Services. 

The King may grant a Choſe in Adtion, as an Obligation forfeited to Die 1. 5 . 
him upon an Outlawry, Oc. and the Grantee may ſue by Action in Cre. Fac. 179, 
his own Name, or by Extent in the King's Name, altho' there are not '**: 
the uſual Words in the Grant to ſue in the King's Name. | 

So a Choſe in Action, as an Obligation, may be granted or aſſigned to 31 H. 7. 19. 
the King, and he may bring an Action in his own Name, tho' the P Fler. 
Deed of Gift be not inrolled. | 8 
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Fro. Prerg · If a Man enters into an Obligation to two, and one of the Obligees 
ple 86% 8 p. aſſigns to the King, or is outlawed, the King may bring an Action in 
fer 20.4 of his own Name, and ſhall recover the (a) whole Debt to his own Uſe. 
the Obligees might have releaſed the Obligation. Lucas Rep. 245. S. P. per Parker Ch. J. (a) If 
Lands deſcend to the King and a common Perſon, the King ſhall have but « Moiety ; for to take 
the Whole would be a Wrong, which the King cannot do by his Prerogative. Po. 247+ 4. 


Bro. Aſſur.p-6. Before the Statute De donis, when the King created a Conditional 
Bro. Tit. Re. Pee, there was no Reverſion but a Poſſibility ; and if the Donee had 
Tit Tail 41. Iſſue and aliened, the King's Poſſibility was barred as well as that of 
Co. Lit. 372, a common Perſon ; but after the Statute De donjs had turned that Poſ- 
Plow. 483, ſibility into a Reverſion, and after Common Recoveries were allowed 
Hay to be common Conveyances, and to bar Remainders and Reyerſions, 
* ers it became a Queſtion, how far a Recovery could bar a Remainder or 
Piggot of Re- Reverſion veſted in the King; and herein the Judges determined, that 


coveries 85. tho” a Recovery ſuffered by Tenant in Tail barred the Eſtate-Tail, 


| (b) The A& that yet it did not (5) deveſt any Intereſt the King had in the Re. 


of the Party, mainder or Reverſion, it being unreaſonable to ſtrip the King of any 


as a Fine or Part of his Revenue upon the Conſideration of an imaginary Recom- 
drew noo pence ; but they allowed that the Eſtate-Tail, as to the Iſſue, was bar- 


ſhall never red; for that otherwiſe the Eſtate-Tail in the Subject muſt be perpe- 


deveſt any tuated, which is againſt the Policy of the Law. 

Eſtate, Re- | 

mainder or Reverſion out of the King; but by AQ in Law a Remainder or Reverſion may be 
deveſted out of the King, —— As if there be Tenant in Tail, Remainder to 4. in Fee, Tenant in 
Tail diſcontinues in Fee, and takes back an Eſtate to himſelf for Life, Remainder to the King 


io Fee ; Tenant in Tail dies; the Iſſue is remitted, and the Remainder pulled out of the King, 


and veſts in 4. — So if a Recovery be on a good Title againſt Tenant in Tail, and the King 
has the Remainder by a defeaſable Title, there it ſhall deveſt the Remainder out of the King, 
und reſtore and remit the right Owners. — Bur if a Gift be made to A. in Tail, Remainder to 
B. in Tail, Remainder to the King in Fee; if in this Caſe A. ſuffers a Common Recovery, this 
bars A. and his Iſſue, and the Remainder to B. but not the King's Reverſion; for that cannot 
be diſcontinued or put to a Right, or plucked out of him by the Act of a third Perſon. Pigget of 
Recoveries 36, 87. | 


2 Fon 252: But in the Reign of Hen. 8. an Act of Parliament was made to in- 
validate Recoveries even againſt the Iſſue in Tail, where the Reverſion 
or Remainder was in the Crown; the Intention of which Act was, to 
perpetuate thoſe Eſtates in Families which the King himſelf had given, 
or for Money or other Conſideration had procured to be given to any 
Subject, as a Reward for his Services to the Crown; that the Deſcen- 
dants of that Stock might never forſake the Intereſt of the Crown 
which had ſo liberally rewarded their Anceſtor's Loyalty. 

And therefore by the 34 E9 35 H. 8. cap. 20. it is enacted, that if 
the King give any of his own Manors, Lands, Sc. or cauſe or procure 
another, in Conſideration of Money or other Lands, to give any Ma- 
nors, Ec. to any of his Subjects or Servants in Tail, in Recompence 
of their Service, Remainder to the King in Fee-Simple or Fee-Tail, 
ſuch Eſtates-Tail are not to be barred ; nor ſhall any feigned Recovery 
to be had by Aſſent of Parties againſt any Tenant or Tenants in Tail 
of any Lands, Cc. whereof the Reverſion or Remainder at the Time 
of ſuch Recovery had ſhall be in the King, bind or conclude the Heirs 
in Tail; but that after the Death of every ſuch Tenant in Tail, againſt 
whom ſuch Recovery ſhall be had, the Heirs in Tail may enter, hold 
and enjoy the Lands, Ec. recovered, according to the Form of the 
Gift in Tail, the ſaid Recovery notwithſtanding. 

In the Conſtruction of this Statute, the following Opinions have 
been holden: 

— 943 That if a Reverſioner or Remainder Man upon an Eſtate-Tail grant 

2 Cots, Wile the Reverſion or Remainder to the King, this is no Security to the I{- 

man's Caſe, I | ſue 
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ſue in Tail, becauſe the Eſtate- Tail was neither of the Gift or other 
Proviſion of the King, and conſequently not within the Act. 

So if a Man make a Gift in Tail, and the Crown deſcend on him, 2 c, 14. 
or if the King's Anceſtor not being King make a Gift in Tail, and Ce. it. 372. 
the Reverſion deſcends on him, the Eſtate-Tail may be barred. 

If a Man makes a Gift in Tail, Remainder in Fee, he in Remainder 2 Co. 52. 
grants his Eſtate to another for Life, Remainder to the King in Fee, N) 132- 
on Condition to be void on Payment of Money; a Recovery by 'Te- 128 
nant in Tail bars the King's Remainder and Condition; for the Grant 
was void. | 

If a Subject by the King's Proviſion or Procurement makes a Gift in Pigcot of Re. 
Tail, and then grants the Reverſion to the King for Life or Years eric, 88, 
only, in this Caſe the Eſtate-Tail, Remainders and Reverſions may 89. 
be all barred; for the Reverſion or Remainder in the King, maſt be 
in Fee or in Tail. 

If the King grant an Eſtate-Tail, reſerving the Reverſion to him- Pes 88. 
ſelf, and after grants the Reverſion to another, Tenant in Tail may 
ſuffer a Recovery, and thereby bar the Reverſion. | 

Therefore where Hex. 8. gave Lands to Michael Stanhope and his Rayn. 288. 
Wife and the Heirs of their Body, in Conſideration of Services, E2c. 358. 
Michael died, and his Son and Heir petitioned the Queen, to grant 2 Fon. 251. 
the Reverſion to ſome Perſons in Fee, to the Intent that he might — 
make a Leaſe for ninety- nine Years by Way of Mortgage; and en- vo 
tred into a Recognizance to the Queen, conditioned that nothing 
ſhould be done whilſt the Reverſion was out of the Crown, prejudicial 
to the Crown; and accordingly the Queen conveyed the Reverſion to 
the Lord Burleigh and Sir Walter Mildmay, in Fee; then the Son made 
a Leaſe for ninety-nine Years, and ſuffered Recovery; and then the 
Truſtees re-convey to the Queen; and it was reſolved, 1ſt, That the 
Grant of the Queen was good. adh, That during the Time the Re- 
verſion was out of the Crown, the Son was not reſtrained from alie- 
ning within the Statute, and ſo the Rocovery good to bind the Iſſues; 
but a Fine or Recovery, after the Regrant to the Queen, would not 
have been good to bind the Iſſue, as it ſeems; becauſe that Act doth 
not require that the Reverſion ſhould continue (a) always in the King, (% N. & cid 
but it ſufficeth if it be in him at the Time of the Fine levied or Re- 1H; 3 ; 
covery ſuffered. | 5 

If Tenant in Tail of the Gift of the King, makes a Gift in Tail, 2Fon.250—1 
the ſecond Donee is not within the Statute; for his Eſtate, as far as it Earl of Or- 
could, diſaffirms the Reverſion of the King, tho' it could not take it %s Cale 


out of him; and his Poſſeſſion was injurious to the Eſtate given by W 

the King. od ie rea 
: Judges, 

13 Car. I. 


King R.3. by Letters Patents gave ſeveral Lands to the Earl of Derby 


and the Heirs Male of his Body, in Conſideration of great Services to SD 


286,319,359. 
the Crown, &c. afterwards by a private Act made 4 Fac. 1. ſeveral Al- : Fo 225 


terations were made in this Eſtate ; as that Charles then Earl of Derby, £4"! of Der- 
ſhould hold and enjoy them for his Life; and after his Death, to James Wer 
his Son and Heir Apparent, and the Heirs Male of his Body; and ſo 

to the ſecond, third, Sc. and ſeventh Son of Earl Charles; and then 

to ſeveral others in Tail Male, who by the Limitation of the Letters 

Patents would have ſucceeded to the Eſtate upon Failure of Iſſue 

Male of Earl Charles; with Power for Earl Charles and the Sons ſuc- 
ceſſively to make Leaſes for Lives or Years, and Jointures for Wives. 

After Earl Charles's Death, his Son Earl James levied a Fine of theſe 

Lands, and fold them to a Stranger ; yet upon ſpecial Verdict in Eject- 

ment, brought after his Death by his Son, it was reſolved by all the 


Judges 
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Judges in the Exchequer Chamber, except three, that the Fine was no 
Bar; for that the Reverſion continued in the Crown, and that theſe 
Eſtates given by 4 Fac. 1. were no new Eſtates, but all within the 
Compaſs of the firſt Tail created by the Letters Patents, and only a 
Diſtribution of the Enjoyment of them, and all to the ſame Perſons 
who would be intitled under the Letters Patents; and the Power to 
make Leaſes was with Conformity to the Power of Tenant in Tail; 


and that to make Jointures was in lieu of Dower ; beſides, there was a 
Saving to the King, and all other Perſons, all ſuch Rights, Sc. ſo as 


Co. Lit. 3 7 2. 
Piggot 91. 


11 Co. 78. 

1 And. 46. 
Co. Lit. 373. 
Moor 467. 
Cro. Car. 13. 
Cro. Elix. 595. 


Tel. 72. 


8 Co. 77. 
1 Sid. 166. 


2 H. 7. 8. Bro. 
Prerog-pl 101, 
(a) Bur this 
Prerogative 
is not. to be 
extended to 
the Dutchy 
Lands. 

Moor 149, 
154, 161. 


4 Co. 73» 
Moor 404. 
Cro. Eliz. 462. 
Dier $7. 

I Ind. 304. 


Moor 210. 
Dier 87. 


the Prerogative of the King, by his Reverſion to reſtrain the Tenant 
in Tail from barring his Iſſue, was ſaved; and the eighth, ninth and 
all other Sons inheritable by Virtue of the Entail let in, tho' the firſt, 
Sc. and ſeventh only were named; and the Alterations were only in 
Accidents, not in the ſubſtantial Parts of the Limitations; and fo 
within 34 H. 8. | 

If the King in Conſideration of Money, or other Conſideration by 
Way of Proviſion, procure a Subject to ſettle his Lands on one of his 
Servants in Tail, for Recompence of Service, by Deed of Bargain and 
Sale inrolled, with Remainder to the King in Fee; and all this ap- 
pears on Record; the Tenant in Tail cannot bar his Iſſue, being pro- 
rected by the expreſs Words of the Statute. 

It hath been held, that the latter Words of this Act, viz. had done 
or ſuffered by or againſt any ſuch Tenant in Tail, muſt be intended where 
Tenant in Tail is Party or Privy to the Act, be it by doing or ſuffe- 
ring that which ſhould work the Bar, and not by mere Permiſſion. As 
if Tenant in Tail of the Gift of the King, Reverſion to the King, is 
diſſeiſed, and Diſſeiſor levy a Fine, and five Years paſs, this bars the 
Eſtate-Tail ; and ſo if a Collateral Warranty be made by the Ance- 
ſtors of the Donee, and the Donee ſuffer the Warranty to deſcend, 
without any Entry made in the Life of the Anceſtor, this binds; be- 
cauſe he is not Party or Privy to any Act either done or ſuffered by 
or againſt him, — | 

If the King make a Leaſe reſerving Rent, with a Clauſe of Re- 
entry for Non-Payment, the King (a) is not obliged to make any 
Demand previous to his Re-entry, but the Tenant is obliged to pay 
the Rent for the Preſervation of his Eſtate; becauſe it is beneath the 
Royal Dignity of the Crown to attend a Subject, to demand the Rent; 
but the Law for the Support of that Dignity obliges every private 
Perſon to attend the King with the Services due to him. 


But if the King, in Caſes where he need not make a Demand, aſſigns 
over the Reverſion, the Patentee cannot enter for Non-Payment without 
a previous Demand, becauſe. the Privilege is inſeparably annexed to the 
Perſon of the King, for the Support of his Royal Dignity ; and therefore 
ſhall not be extended to Caſes where the King is no Way concerned. 

So if a Prebend make a Leaſe rendring Rent, and if the Rent be 
Arrear and be demanded, that it ſhould be lawful for the Prebend to 
re-enter; if the Reverſion in this Caſe comes to the King, the King muſt 
in this Caſe demand the Rent, tho' he ſhall be by his Prerogative ex- 
cuſed from an Implied Demand ; for the Implied Demand is the Act 
of the Law, the other the expreſs Agreement of the Parties, which 
the King's Prerogative ſhall not defeat; therefore in the Caſe of the 
King, if he make a Leaſe reſerving Rent, with a Proviſo that if the 
Rent be in Arrear for ſuch Time (being lawfully demanded, or de- 
manded in due Form) that then the Leaſe ſhall be void; it ſeems that 
not only the Patentee of the Reverſion in this Caſe, but alſo the King 
himſelf, whilſt he continues the Reverſion in his own Hands, is obli- 
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ged to make an actual Demand by reaſon of the expreſs Agreement 
for that Purpoſe. 

There can be no Occupant of any of the King's Poſſeſſions; and co. Lit. 41. 
therefore if the King grants Lands to A. during the Life of B. and 2 Rol. Abr. 
A. dies, living Ceſtui que vie, the Law allows no Man to gain the Poſ- 5. 
ſeſſion which is now vacant by the Death of A. but preſerves it for the 
King; for this Reaſon, that he is preſumed to be taken up in the pub- 
lick Affairs of this Kingdom, and therefore not at Leiſure to attend his 
own private Concerns; alſo the King's Grants proceeding from his own 
Bounty and Liberality, none ought to have any Benefit from them bur 
thoſe Þr whom he firſt deſigned them; and therefore when he made 


the Grant to A. during the Life of B. tho' he intended A. ſhould have 


the Benefit of it during the Life of B. yet if A. dies before B. none can 
make himſelf a Title under the Grant, becauſe it was made only to A. 
nor ought any one by Way of Occupancy to take Advantage of a Grant 
made to A. for his particular Services; becauſe that were to extend 
the King's Bounty farther than he deſigned it, whereas ſuch a Grant 
in the Caſe of a common Perſon ought to be taken moſt ſtrongly 
againſt the Grantor, becauſe he parted with his Land for the Life of 
B. upon a valuable Conſideration, and therefore is no Sufferer if he 
does not enjoy it during the Time for which he granted it away. Alſo 
no Man can make himſelf a Title to any of the King's Poſſeſſions, 
without Matter of Record ; and therefore none can claim any of them 
as Occupant, becauſe that is an Act in Pais, and no Matter of 
Record. 

If the King makes a Leaſe reſerving Rent, the Tenant muſt pay it c. Lis. 201.5. 
without Demand, either to his Receiver for that Purpoſe, or at the Re- Cro-Eliz. 462. 
ceipt of the Exchequer, as well as if by the Words of the Leaſe the 3 9 
Rent had been made payable at the Exchequer, or into the Hands of 33 ; 955 
his Receiver; but if the King grants the Reverſion, the Patentee muſt 
demand the Rent upon the Land, that being the Place appointed by 
Law for a common Perſon to demand it on. 

If t he King make a Feoffment on Condition, that upon Payment by , Bel Res 
the King of 100 J. ſuch a Day, the Feoffment ſhall be void; the Feoffee 169. 
muſt apply to the King at the Day; for the King is not obliged to 
make a Tender, as in the Caſe of a common Perſon. 

The Deed of a private Perſon hath a Relation only to the Time of Plow. 491. 
the Delivery, and not to the Time of the Date ; but the King's Char- 
ter hath Relation to rhe Time of the Date; for being of Record, it 
cannot be averred to have been executed on any Time than that on 
which it bears Date. | 

If the King preſents to a Church, and his Clerk is admitted and in- Vi. Comp. 
ſtituted, yet before Induction the King by his Prerogative may revoke {#umb 225, 
ſuch Preſentation ; nay the Preſentment of another is in Law a Re- . 
peal and Revocation of ſuch Preſentment, and that without any No- ities there 
tice to the Ordinary; but in the Caſe of a common Perſon, by Pre- cited. 
ſentation and Inſtitution he hath given up his Power to the Ordinary, 
and cannot afterwards vary, alter or revoke his Preſentation; but 
ſome (a) Books hold, that after a Preſentment only he may vary; (a)Latch 254. 


and this ſeems to be the right Diſtinction and better Opinion at this 3 
ter 392. 
Day. i Gould, 163. 
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4. That his Rights ſhall be pzeferred to the Subjecks where 
they happen to meet. 


Co. Lit. 30.6, It is an Eſtabliſhed Principle in Law, that where the King's Right 
4 Co. 55 and that of the Subjects meet at one and the ſame Time, the King's 


9 C. 129. ſhall be preferred. 
Hard. 24.— 


In Caſe of concurrent Titles between the King and Subject, the Rule is Detur Digniori. 
2 Vent. 268, | | 


3 Leon. 251. Hence it is ſaid, that if there be Lord Meſne and Tenant, and the 
Tenant pays his Rent at the Day to the Meſne, before Noon ; and 
after on the ſame Day, the Meſne dies, his Heir within Age, the Te- 

nant ſhall pay it over again to the King. 

Co. Lit. 30.b. If a Woman marries and hath Ifſue, and Lands deſcend to the 
Wife, and the Husband enters, and after the Wife is found an Ideot 
by Office, the Lands ſhall be ſeiſed for the King, according to this 
Maxim, That when the Title of the King and a common Perſon begin 
at one Inſtant, the Title of the King ſhall be preferred. | 

Co. Lit. 30.6, So if the Woman had been the King's Nief, and one had married 

4 Co. 55+ her without the King's Licence, Oc. and Lands had deſcended before 
or after Iſſue, yet the King, upon Office found, ſhould have them. 

Dier 108. Baron and Feme Joint Purchaſers of a Term for Years, the Hus- 

P low. 260. band drowns himſelf, the Leaſe is forfeited, and Wife ſurviving ſhall 

Dame Hale's not hold it againſt the King or his Almoner; becauſe the Title of 

2 the King and a common Perſon coming together, the King's ſhall be 
preferred. | 


5. Ok Aﬀs of Parliament which extend to oz bind not 
the Ring. | 


Plow. 136, Herein a general Rule hath been laid down and eſtabliſhed, viz 
137-in Ld. that where an Act of Parliament is made for the Publick Good, the 


app "or Advancement of Religion and Juſtice, and to prevent Injury and 


5 C. 14. Wrong, the King ſhall be bound by ſuch Act, tho? not particularly 
3 Co. 322 Named therein, | 
11 Co. 68. But where a Statute is general, and thereby (a) any Prerogative, 


(9) AY Right, Title or Intereſt is deveſted or taken from the King, in ſuch 


the uſual Sa- Caſe the King ſhall not be (3) bound; unleſs the Statute is made by 
ving of the expreſs Words to extend to him. 

King'sRight 

Ps only ex abundanti Cautela, and not of abſolute Neceſſity. Show. P.C. 179. (b) But may take 
Advantage of an A@ of Parliament, tho' not particularly named. 11 Co. 68. b. 1 Leon. 150. 


On this Foundation and theſe Diſtinctions it hath been held, 
Plow.238,0%. That the Statute of Veſtm. 2. De donis extends to and binds the 
2 4 King; as where Lands were given to the King and the Heirs of bis 
in 11 Co. 72, Body, it was adjudged, that the King's Prerogative had not given him 
5 Co. 14. a greater Eſtate than in the Caſe of a common Perſon ; and that an 
1 (v.44 Alienation by him would be a Tort and an Injury to the Donor, which 
the King cannot do. 


11 Co. 75. So it hath been adjudged, and alſo held in Parliament, that the 
Caſeot Mag- King is bound, tho' not named, by the (a) 13 Eliz. cap. 10. which re- 
dalen College. 4 ſtrains 
5 Co. 15. 6. 


1 Rol, Rep. 151, (4) The Statute 1 Elz. which reſtrajns Biſhops from making Eſtates, Oc. hath 
a Proruo 


6 


Pꝛerogative. "a. 


ſtrains Eccleſiaſtical Perſons from making Leaſes, Oc. this being a Ge- a Proviſo 
neral Law, and for the Publick Good. that ir ſhall 


: ; not extend 
to the King; which my Lord Coke ſays, was of abſolute Neceſſity; for that otherwiſe the King 


would be bound by it. 5 Co. 14. b.—It ſeems the Law was held otherwiſe on the Statute 12 Eliz. 
and therefore where a Leaſe was made to the Kin "+ Dean and Chaper, and the King had aſ- 
ſigned it over, after that the Law came to be held, that the King was bound, the Aſſignee had 
his Leaſe made good to him in bo yp againſt the Statu:c, becauſe he could not know the Law 
in a Matter ſo dubious. 1 Rol. Aby. 378. : 


So the King is bound, tho* not named, by the Statute 32 H. 8. cap. 28. 2 Inf. 68r. 
againſt Diſcontinuances by Husbands of their Wives Eſtates, Ec. for 1 Show. Rep. 
this being an Injury to the Wife, it ſhall extend to the King, whoſe **” 
moſt immediate Concern it is to relieve his Subjects from any Injury 
or Wrong. 

So the King, tho' not named, is bound by the Statute of Merton, z; H 6. Gt. 
cap. 5. made againſt Uſury in doubling the Rent, in the Caſe of an Plow. 236.6. 
Infant Heir who has made Default in Payment. 2 Inſt. 89. 

So the King, tho' not named, is bound by the 10 cap. of the Stat. p,,,..c , 
Merton, which ordains, that Suit to the Lord may be done by At- 2 Inft. _ 
torney, E9c, | 

The King is bound by the 31 Flix. againſt Simony; being a Law Co. Liz. 120. 
made for the Advancement of Religion. 

So the King, tho' not named, is bound by the 2) Eliz. againſt Vo- 11 Co. 74. b. 
luntary Conveyances to defraud Purchaſers ; ſo that a Voluntary Con- 
veyance to the King is as much void againſt a ſubſequent Purchaſer for 
a valuable Conſideration, as in the Caſe of a common Perſon. 

Bound by the Statute Veſt. 1. cap. 5. that none ſhall diſturb Electi- 2 Ip. 169. 


ons upon Pain of great Forfeitures. 4 Mod. 207. 

Bound by the Statute of Malbridge, cap. 22. that none may diſtrain 2 1». 142. 

his Freeholders without the King's Writ. 1 Show. Rep. 
209, 


By an Act of Parliament 22 Car. 2. cap. 11. the Pariſhes of St. Mi- e 


chael Woodſtreet and St. Mary Staining in London, were united and eſta- 208. Cyote's 
bliſhed as one Pariſh Church; and it was provided, that the firſt Pre- Caſe — at 
ſentation ſhould be made by the Patron of ſuch of the ſaid Churches, the End of 
the Endowments whereof were of the greateſt Value; the King was 1, fg if. 
Patron of St. Mary Staining (of far leſs Value), and a common Perſon there were 
Patron of St. Michael Woodftreet, who preſented Mr. Crooke ; on a Ca- two Inſtances 
veat entered againſt the Inſtitution, it was determined by Civilians, by 122 
the Advice of Lawyers at Doctors- Commons, that this Statute tho? in ee 
the Affirmative, and without any Negative Words, extended to, and ſo this Prero- 
far bound the King, as to deprive him of any Preference he might gative the 
have by his Prerogative, as in Caſes where his Intereſt is intermixed King' Pre- 
with others; and that the Act of Parliament giving a new Eſtate to nu 198 


the King, and preſcribing the Manner of Enjoyment, the Method li- but this is ſaid 


mited muſt take Place of the King's Prerogative. | to have been 
done by Fef- 
feries, and never conteſted. 


But as Acts of Parliament are to be conſtrued according to the Sub- Plow. 240. 
ject Matter, and not to be extended further than the Intention of the H.“ 146. 
Legiſlature; hence in Variety of Caſes we find it determined, that 1 5 
General Words in an Act ſhall not ouſt the King of his Prerogative. 

As on the Statute Qa Emptores Terrarum, which enacts, That none Lit. Set. 140. 
ſhall alien Lands in Fee to hold of himſelf; yet it is held, that the King —5 Lag * 
may give Lands in Fee to hold in Frankalmoigne or other Services. ,, 4 b. 

So the 12 cap. Mag. Cha. which provides, quod communia Placita non Plow 140. b. 


ſeguantur curiam noſtram ſed teneautur in aliquo certo loco, does not bind 244. 4. 
the 11 C 68. b. 
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Ploæv. 240. a. 


Plocu. 240. b. 


the King; but that he may bring an Action of Debt or Quare Impedit 
in B. K. | 
So of the Statute Veſt 2. cap. 17. which provides, that where divers 
Inheritances by Knight's Service deſcend, quod ille dominus de cœtero ha- 
beat Maritagium de quo Anteceſſor ſuns prius fuerit Faaffat“. 
Not bound by the Statute of Marlbrige, cap. 9. but all Coparceners- 


Was 4 "I. 
oF . VS EAR n 4 $44 1 . „ $4 2 


in Reſpect of the Lands deſcended on them, muſt each of them do 3 


11 Co. 68. 
Plow. 244. 
Com p. Inc.108, 
(a) Vid. 3 Inſt. 
188. 


1 Fon. 203. 
Cro. Car. 148. 
Salk. 162. 


Hob. 126. 


Dier 50 à. 


Hob. 1 4 % 


Dier 225. 
Hob. 146. 


Dier 303. 


Hob. 146. 


Show, P. C. 
164. 

4 Mod. 200. 
2 Salk. 540. 
I Show. Rep. 
413, 493. 

3 Lev. 382. 
Comb. 301. 
1 Ld. Raym. 
23. S. C. be- 
tween The 
Queen and 
B/ ſhop of Lon- 
don and Dy. 
Bireh. 


Stam Pre- 
og. 32, 33. 
Plow. 143. 
1 Co. 28. 


Service, as before the making of the Statute. 
Not bound by the Statutes of (a) Limitation, nor by the Statute of 
Weſt. 2. cap. 5. which makes a Plenarty for fix Months a good Plea. 


Nor by the Statute 27 E. 1. which gives the Trial by NA, Prius in 
the Country. | | 

Neither the Statute Merchant, thoſe concerning the Staple, the Sta- 
tute of Frauds, nor thoſe relating to Bankrupts, extend to, nor bind 
the King. FIRTH 

There are alſo Statutes which, as my Lord Hobart ſays, were made 
to put Things in an orderly Form, and to eaſe a Sovereign of La- 
bour, but not to deprive him of Power, which cannot be ſaid to bind 
the King. 

As he 28 H. 8. which enacts that all Grants concerning the Court 
of Augmentations ſhould be under the Seal of that Court; yet Grants 
under the Great Seal have been held good. 

So the Statute 25 H. 8. cap. 21. which directs the Manner of gran- 
ting Diſpenſations, tho' it ſays that Diſpenſations ſhall not otherwiſe 
be granted; yet the King's Power is not thereby reſtrained, but that 
by Virtue of his Prerogative he may grant them as before. 

So on the Statute 28 H. 8. cap. 15. for the Trial of Piracy by 


Commiſſion, it hath been held, that the Trial may be, tho* the Chan- 


cellor does not nominate the Commiſſioners, as that Act appoints. 

So on the Statute 9 E. 2. that the Queen may make Sheriffs with- 
out the Judges. 

So on the 31 H. 6. cap. 5. the Office of Alnage was granted by the 
Queen, without the Bill of the Treaſurer ; and held good. 

By a private Act of Parliament 1 7am. 2. the Pariſh of St. Fames 
was taken out of the Pariſh of St. Martin, and made an independant 
Pariſh; and it was provided by the Stature, that Dr. Teni/on the then 
Vicar of St. Martin's, ſhould be the firſt Rector of St. Fames's Pariſh; 
and that the Patronage of the Advowſon ſhould belong to the Biſhop 
of London and the Lord Fermin, alternis Vicibus ; the firſt Rector after 
Vacation by Dr. Teuiſon, to be preſented by the Biſhop of London, and 
the next by the Lord Fermin and his Heirs, and ſo on. Dr. Tenniſon 
was promoted to the Biſhoprick of Lincoln, by which the Church of 
St. James became void; and it was adjudged, that altho' it was by the 
Statute expreſsly appointed, that the Biſhop of London ſhould preſent 
to the Avoidance, yet the Statute deſigned only to direct the Methods 
and Turns between the Patrons, and not to exclude the King of his 
Prerogative ; and altho' this was a Church newly erected, yet the King 
having the Prerogative to preſent to all Churches where the Incum- 
tent is promoted, ſhall have it in this Church when ' tis erected. 


6. That no Laches can be lmputed to him; and therein of 
the Maxim, Nullum tempus occurrit Regi. 


From the Preſumption that the King is daily employed in the 


weighty and publick Affairs of Government, it hath become an on 
| 2 bliſhe 
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bliſhed Rule at Common Law, that no Laches ſhall be imputed to 1 For. 79. 
him, nor he any way to ſuffer in his Intereſts, - which are certain and Herd. 28. 
permanent; and this his Privilege (a) quod Nullum tempus occurrit (a) Vigilanti- 
Regi, has been confirmed by the Statute de Prarogativa. Regis. bus & non 


dormientibus 
57 ſubveniunt, is a Rule for the Subject; but Nullum tempus occurrit Regi, is the King's Plea; 


or there is no Reaſon that he ſhould ſuffer by the Negligence of his Officers, or by their Compads 
or Combinations with the adverſe Party. Hob. 347. | 


Hence it was held, that if the King's Villein had purchaſed Land, Lis S- 178. 
and aliened before Entry by the King, yet upon Office found the King Li 118. 4. 
might have entered, quia Nullum tempus occurrit Regi; tho' it was other- 
wiſe in the Caſe of a common Perſon. | 

So in a Writ of Right of Advowſon brought by the King, the Te- Co. Li. 294. 
nant ſhall not tender the Di Mark, becauſe Nullum tempus occurrit 
Regi; and therefore the King ſhall alledge, that he or his Progenitor 
was ſeiſed without ſhewing any Time. 

So an Action of Account lay at Common Law againſt the Execu- Cs: Lit. 90.6. 
tors or Adminiſtrators of the King's Debtor or Receiver; for being ſup- 
poſed bufied and employed in the weighty Affairs of the Kingdom, it 
was not thought reaſonable that he ſhould ſuffer in his Treaſure by 
an Omiſſion occaſioned perhaps by ſuch his Attendance. 

For this Reaſon it is that there can be no Occupant againſt the King; Cs. Lit. 41. b. 
fo that if the King grants Lands to A. for the Life of B. and B. dies, 
no Man by his Entry can gain himſelf a Title againſt the King; tho 
it was otherwiſe in the Caſe of a common Perſon. 

So there can be no Tenant at Sufferance againſt the King; but he Co. Lit. 57. 
who holdeth over is an Intruder, becauſe no Laches can be imputed to 
the King for not entring. 

Therefore if the King be ſeiſed in Fee of the Manor of B. and a B., Tit. D. 
Stranger erects a Shop in a vacant Plot of it, and takes the Profit of it u (4). 
without paying any Rent to the King; and after the King grants over #95. 322. 
the Manor in Fee, and the Stranger continues in the Shop and occu- ! "x _ 
pies it as before, this is no Diſſeiſin; for the firſt Entry of the Stran- _ 
ger was no Diſſeiſin, but an Intruſion on the King's Poſſeſſion; for 
that the King's Title appearing on Record, the Entry in Pais, which 
is not an Act of equal Notoriety, will not deveſt it out of him, if 
then the King is not diſſeiſed, his Conveyance of the Freehold is good, 
and the Grantee is ſeiſed by Virtue of it; and conſequently cannot be 


ſaid to be diſſeiſed by-the Stranger who has made no Entry on him 


after the King's Conveyance, but only continued the old Intereſt which 
he had before the Grant; and ſo remains an Intruder ftill, and liable 
to an Action of "Treſpaſs or Ejectment for it. 

A Perſon cannot be indicted on the Statutes againſt Forcible Entries 1 Co. 69. 
for entering into the King's Poſſeſſions, becauſe he cannot be * 
ſeiſed. | | | | 2 8 

A Deſcent caſt is no Plea againſt the King, nor does it take away A . . & 
his Right of Entry. | > Tas © 5 

If the King's Goods become Wreck, the Lord of the Manor can- % 68 
not take them, but the King may claim them after the Lear and the He : 43. 
Day ; for this Reaſon, that he is ſuppoſed employed in the publick 
Affairs, and therefore no Lapſe of Time ſhall injure him. 

For this Reaſon the Lord of the Manor cannot take the King's 4% E. , 4. 
Beaſts, as Strays; as alſo that this Privilege of Waifs and Strays is Xiecbin 81. 
derived from the Crown, and cannot be ſuppoſed to extend farther 
than a Liberty to take the Goods and Cattle of a common Perfon. 

If a Grant be made to the King of the next Avoidance of a Living, PLw. 243. 4 
and a Stranger upon the Death of the then Incumbent prefents, and 


his Preſentee continues in ſix Months and dies, yet the King may pre- 
Vol. IV. fent 
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ſent another, quia Nullum tempus occurrit Regi; ſo if a Grant had 
been made to the King of all ſuch Preſentments as ſhould bappen within 
twenty Years, and in the twenty Years there happen ten Preſentments 
which are all filled up by a Stranger, yet the King ſhall preſent to 
them over again. | 
Bro. Tit. Pre- If the King be Patron of a Church, and he omits to preſent within 


t (24) X i 
2 ſix Months, the Ordinary cannot preſent for the Lapſe, but is only 


118. to ſequeſter the Profits, and ſerve the Cure till the King thinks proper 


to preſent; but if in this Caſe the Ordinary collates his Clerk, and af- 
terwards the King preſents, the Clerk ſo collated cannot be turned 
out without a Hare Impedit, | | * 
„E. 4 32 If the King preſents to a Church, and his Clerk is admitted and in- 
Dier 290, ſtituted, yet the King may before InduCtion repeal and revoke his 
360, 327- Preſentation ; and it is held in this Caſe, that the Preſenting another 
is a Repeal in Law, without any other Notice to the Ordinary. 
1 Leon. 156. So where a Title by Lapſe comes to the King, if the King doth pre- 
Wright v. Bi- ſent, and his Preſentee is inſtituted, yet the King may revoke his Pre- 
Joop of Nor- ſentation, and ſo null the Inſtitution at any Time before his Clerk is in- 
— 25 ducted; or if his Clerk be inſtituted upon ſuch Title, and die before 
his Induction, the King may preſent another, his Turn not being ſer- 
ved by the Inſtitution only of his Clerk. | 
7 Co. 28. But tho' the King may remove the Patron's or Stranger's Clerk that 
Owen 2. comes in upon his Lapſe, yet if ſuch Clerk happens to (a) die Incum- 
3 bent of the Church before the King doth preſent, the King hath loſt 
Cro, Fac. 53, the Advantage of the Lapſe, and ſhall not preſent afterwards, or re- 
216, move the Patron's ſecond Preſentee, becaule the King is to have but 
Hetley 125. one Turn, and that the next; and if the Law ſhould be otherwiſe, 
2 00 the King by ſuffering divers Uſurpations upon his Lapſe, might even 
Hitze 30. diſinherit the very Patron; and the Rule Nullum tempus occurrit Regi, 


(a) Or if the is not to take Place where the King is limited to a Time certain. 
Church be- | 


comes void by Reſignation or Deprivation, unleſs ſuch Reſignation were by Fraud or Covin. 
Cro. Fac. 216. Owen 89. 4 Leon..Caſe 351. | 


7. Of his Pꝛerogative in his Suits and Pꝛoceedings in 
Courts of Juſtice. | 


Co, Lit. 139. As the King is the Fountain of Juſtice, and all Courts of Juſtice de- 
1” age rive their Authority from him, hence he is ſuppoſed to be always pre- 
Fav. 36. (ent in Court; and therefore it hath become an eſtabliſhed Principle ot 
| Law, that the King cannot be Nonſuit in any Action or Information 


in which he is ſole Plaintiff. Ls 
Co. Lit. 139. But it ſeems that any Informer qui tam, or Plaintiff in a popular 
2 Rol. Rep, Action, may be Nonſuit, and thereby wholly determine the Suit, as 
33, 136. well in Reſpect of the King as of himſelf. | 
Co. Lit. 139, Alſo the King's Attorney General may enter a Nolle Proſequi, which 


1 Sid. 420. has the Effect of a Nonſuit to any Information or Action brought by 


Falk. 21. like : | 
Point, where the King only. 


it is ſaid by the Ch. J. that the Crown, notwithſtanding a Nolle Proſequi, may award new Proceſs 
upon the ſame Indiament, 


1 Vent. 33. In an Information for Extortion, Iſſue was joined, and the Day 
The the Jury were returned, the King ſent a Writing under his Sign Ma- 
: nuel to Sir Thomas Panſhaw Clerk of the Crown, to enter a Ceſſer of 


Proſecution; and Palmer Attorney General affirmed, that the King 
4 15 may 
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may ſtay Proceedings; yet notwithſtanding the Court proceeded to 
ſwear the Jury, and ſaid they were not to delay for the Great or lit- 
tle Seal; whereupon the Attorney entred a Nolle Proſegqui. 

No Proſecutor upon an (a) Indictment can enter a Nolle Proſegui, 1 La. Rayn:. 
without the Leave of the Attorney General. 721. 


(a) That en- 
tring Nolle Proſequi”s upon Indictments, began in Charles 24's Time. 6 Afod. 262. per Holt Ch. ]. 


It is a Rule of the Common Law, that the King by his Prerogative 4 [fe 17. 
may ſue in what Court he pleaſes ; and therefore may bring a Writ of P 3 A 
Right or a Qyare Impedit in the Court of King's Bench. | * 

In an Action for imbeziling of the King's Goods, which was laid 2 Vert: 1). 
in the Declaration to be in London, it was moved for the King, that of King v. 
the County might be changed; and the Court held, the King might 
chuſe his County, and might waive that which he had ſeemed to have 
elected before, as he may waive his Demurrer and join Iſſue. 

If a Perſon be guilty of two capital Offences, the King may elect ,,,, .- 2. 
which of them to try him on firſt; and accordingly, where two Per- ;, B R. Rey 
ſons murdered the Poſt-Boy in Lincolnſhire, and afterwards committed v. Hallam, 
a Robbery in Wilts, for which they were taken and in Cuſtody in &. 

Wilts; the Attorney General moved for a Habeas Corpus to the Sheriff 
of Wilts, to deliver them to the Sheriff of Lincoln, and another to the 
Sheriff of Lincoln to receive them; which was granted; the Court al- 
lowing the Crown had ſuch Election. 


ike. «a. 3 as * PTY — 5 — * 
* 


(F) Of the King's Gꝛants and Letters Pa- 


tents: And herein, 


1. What Things the King may grant; and therein, 


1, Ok O2ants ariſing from his Pꝛerogative of Power, 
and which are inſeparably annered to the Crown. 


FR the great Truſt and Confidence repoſed in the King, and B.. Pat., 16, 
the high Authority with which he is inveſted, the Law hath in- Fel. Abr. 


ſeparably annexed to the Crown a Power of granting and diſpoſing 5 Os 25, 87. 


of divers Rights and Privileges, which cannot be granted or eſtabliſhed Co. Lit. 199. 


by any leſs Authority; of theſe there are ſome that have no Exiſtence Cod. 254. 

till created, ſuch as Pranchiſes, Liberties, Fairs, Markets, Hundreds, 8 307. 
Leets, Parks, Warrens, which the King (+) only by his Prerogative therefore a 
can (c) eſtabliſh. 


Caſtle or other Place of Defence without the King's Licence. Co. Lit. 5. 
Ordinance, as my Lord Hobart expreſſes it. Hob. 15. 


Subject can- 
not build a 


(c) May be created by 


So the King may grant Portage or Murage to be taken by them who Bro. Patent 

erect new Bridges or Walls; but the Payment thereof ſhall continue * 

no longer than the Bridge remains uſeful, or the Wall neceſſary for the Da 1 

Defence of the Subject. 5 
So a Grant of a Ferry, and that every Perſon going over ſhall pay f; x1 4. 14. 


a Half-penny, is good, being for the publick Utility; and the Payment Bro. Paten- 
1s 1n Conſideration of the particular Benefit. 12. 


But 


| 
| 
if 
: 


— —_ n 


204. 


Prerogative. 


8 


Bro. Patent 
100. 


Noy 176. 


» — 


But the King cannot grant Toll to be taken in the Highways, 
which are to be free to all People; and therefore a Toll-Traverſe or 
Toll-thorough cannot commence by Grant at this Day, but muſt be 

claimed by Preſcription. | 


Moor 478. vid. And indeed in all Grants of this Kind, the Good of the Publick 


I Vent. 47. 


Tit. Fairs ſeems to be principally regarded, as appears by the Writ of (a) Ad 

7 1 of 1 quod damnum; and in this, that if the King creates or grants a Fair or 

20. a Market to a Perſon, and afterwards grants another to another Per- 

| ſon to the Prejudice of the firſt, the ſecond Grant is void. 

Bro. Patent All Extraparochial Tithes belong to the King by his Prerogative, 

33. and may be granted by him. | 

> Co.17, 13, So the King may grant a Swan-Mark or the Game of Wild Swans 
in ſuch a River, and ſuch Grant is good; but none can have a Swan- 
Mark unleſs he hath an Eſtate of Freehold of five Marks per aum. 

Plocu. 339. So all Royal Mines belong to the King, and he may grant them, 
but it muſt be by expreſs Words. | 

Carter 90. None but the King can erect a Beacon or Sea-Mark, unleſs he hath 
a Licence or a Grant for that Purpoſe. | | 

Carter 92. Where the King hath Suit to a Mill ratione Prerogative, he may 

rant it. 

4 Inſt. 37. . All Judicial Offices which have been uſually granted by the Crown, 

N are of the Inſignia Majeſtatis, and ſo inſeparably annexed to the Crown, 

1 8 that they cannot be granted by any leſs Authority, nor in any other 
Manner, nor with other Powers than as warranted by the known and 
approved Forms in ſuch Caſes. 

1 Inſt. 163, Hence Commiſſions of a new Invention, tho? under Pretence of pub- 

* lick Good, have been condemned; as Commiſſions to aſſay Weights 
and Meaſures. 

2 Inſt. 54. So Commiſſions to ſeiſe the Goods and impriſon the Bodies of all 
Perſons who ſhall be notoriouſly ſuſpected of Felonies or Treſpaſſes, 
without any Indictment or other legal Proceſs againft them, have been 
held illegal and void. | 

q Inf. 161, So it has been held, that the King could not authoriſe Perſons to 
take care of Rivers and the Fiſhery therein, according to the Method 
preſcribed by the Statute Weſt. 2. cap. 47. before the making of that 

Sͤctatute. | | 

2 Inſt. 47. So a Grant by Hen. 6. to the Corporation of Dyers in London, of 
a Power to ſearch, &c. and if they found any Cloth dyed with Log- 

(51 83d 441, ood, that it ſhould be forfeit, was adjudged void; it being againſt 


Law that any (b) Forfeiture ſhould incur by Letters Patents. 


Lit. Rep. 304 The Crown may grant Cognizance of Pleas to proceed ſecundum Le- 


Hob. 48. 
Lucas 125. 


Hob. 63. 
Noy 147- 
2 Rol. Abr. 
192. 


1 Vent, 407. 


Dier 300. 

Bro. Patent 
111. 

Skin. 606. 


gem Terre, but not to proceed by other Laws; for that would be to 
make new Laws, which the Crown, being but one Branch of the Le- 
giſlative Power, cannot do. 

The King cannot grant to any to hold a Court of Equity, becauſe 
this is in Derogation of the Common Law; and the Chancery in 
Cheſter and Durham are Incidents to a County Palatine which had Jura 
Regalia. | 

A Grant to the Town of Berwick that they ſhould be a County, but 
no Grant of having a Sheriff, was adjudged to be void, becauſe there 
would be no Officer to execute and do Juſtice. 

There are likewiſe Perſonal Prerogatives which the King only can 
grant, and which are of ſo high a Nature, as that they cannot be de- 
legated to any other ; ſuch as the Power of making an Alien a Deni- 
ſon, the Power of Pardoning Felonies, Ec. 


4 | 2, Of 
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2. Ok Szants ariſing from his Intereſt. 


It ſeems to be clearly agreed, that the King may alien, grant or Plow. 236. in 
charge any Branch of his Revenue in which he hath an Eſtate of In- 1 > 
heritance, as alſo his Lands in Fee-Simple, tho* he is ſeiſed of them Vangh 4 
Jure Coronæ; and this Power is ſaid to be founded on Reaſons of State, Co. Lit. 19 
and ariſes from the Nature of our Conſtitution, by which the King 7 Co. 12. 
is diſabled to levy Money on the Subject without an Act of Parlia- 
ment; ſo that if this Power were not inherent in the Crown, the 
Kingdom might ſuffer by a ſudden Invaſion, Sc. Alſo as Rewards 
and Puniſhments are the Supporters of all Governments, it is but high! 
reaſonable that the Crown ſhould have the Power of rewarding hoſe 
who deſerve well ; and this hath been the conſtant Uſage of the Kings 
of England, by granting out of the Crown-Revenue Penſions and 
Eſtates to thoſe whoſe Services have been meritorious, as alſo to ſuch 
of the Nobility whoſe Fortunes have come to Decay. 

Lands in Ancient Demeſne, tho' they ſeemed moſt appropriate to 3M. 55, 
the King's Uſe of any of his Revenues, for they had ſeveral Privile- Hel Ch.]. 
ges all relating to the King, as not to be impleaded out of the Manor, 4 Tit, An- 
to de free of Toll for all Things concerning their Suſtenance and Huf- © Pemeſte. 
bandry, not to be impanelled on any Inqueſt ; and yet notwithſtanding 
all this, thoſe Lands were always alienable. 

The Goods of Felons, Fugitives, Perſons outlawed, c. Waifs, |. 7. 
Strays, Deodands, Wreck, Ec. are deemed the Flowers of the Crown, * f Feng 
and diſtinguiſhed by that Name; and theſe the King clearly may grant; ta Marcella's 
and between theſe and Liberties and Franchiſes, which bave no Exi- Caſe. 
ſtence till created, a Diſtinction hath been eſtabliſhed, viz. That if the _ we 
firſt of theſe, and the Poſſeſſions to which they are appendant or an- ; And. 8). 
nexed, come to the Crown, they fink in the Crown, and the King is 1 Mod. 232. 
ſeiſed of them again Jure Coronæ; but if the Poſſeſſions, to which Li- 
berties or Franchiſes, ſuch as Fairs, Markets, c. are appendant, come 
to the Crown, yet theſe laſt are not extinct, but continue to exiſt ac- 
cording to their firſt Eabliſhment. 

If the King grants to 7. & Felons Goods, or Waifs and Strays c,, Elz 463. 
within his Manor, J. S. ſhall have them in the Lands of the Free- Heigbam v. 
holders; for they are Liberties due to the King, which he may grant, B. 
and are not Charges to the Subject; for the King hath this Right in 
every Man's Land, and therefore may grant it to another. 

The Forfeiture of Goods and Chattels in an Outlawry in a Perſo- E. 19. 
nal Action, belongs to the King, which the King may, and uſually P. N. 690. 
does grant to the Perſon who is at the Expence of ſuing out the Out- 
lawry ; yet this is but ex Gratia Regis, and not debito Fuſtitie. | 

All Fines for Offences de Jure belong to the King, becauſe it is his 1 Ld. Raym. 
Correction, and the publick Revenge is in his Hands; but the King 213, 214. 

may grant them to others. 

t was agreed in the Bankers Caſe, that King Car. 2. having the 5 Mod. 46. 
Revenue of Exciſe veſted in him, his Heirs and Succeſſors, by Act of C97. 270. 
Parliament, might grant or charge the ſame or any Part thereof; _ 
and that accordingly, the Letters Patents and Grant of 25, ooo J. per Cate, 
ann. out of the Hereditary Revenue of Exciſe, for the Payment of 
Intereſt to Sir Robert Vinor and others, of whom the King had bor- 
rowed large Sums of Money, *till ſuch Time as the principal Debt 
ſhould be diſcharged, were good and valid in Law, and bound the 
King's Succeſſors; altho' it was objected, that this Revenue was gran- 
ted by Act of Parliament; that it aroſe out of the Purſes of the Peo- 


Vol. IV. | Ggeg ple, 


ö 


and reſolved, that being given in Pee, tho' by Act of Parliament, it 
muſt have the ſame Incidents as other Inheritances in Fee have, one of 
which is to be alienable at Pleaſure; and as to its being granted in 
lieu of Inheritances which were unalienable, that was held not to be 
material, as thoſe Inheritances were extinct, and ſo could not effect In. 
heritances of another Nature newly given; beſides thoſe Inheritances 
of Wards, Liveries, &c. were in Effect alienable, for they might 
have been releaſed or diſcharged. 


3. How far the King muſt have an Intereſt in Ozder to enable 
him to grant. | 
$ Co. 55 b. There are three Kinds of Inheritances which the King may grant, 
56. 4. tho? different as to the Manner; which Differences ariſe from the 
Nature of his Intereſt. 1/t, All his Lands, Tenements, Rents, Com- 
mons, &c. he may grant in Poſſeſſion, Reverſion or Remainder, 
2aly, A Corody in a Religious Houſe, or Preſentation to a Church, 
which he can only grant in Poſſeſſion, or when the Corody or the 
Church become vacant ; for of theſe he hath only the Preſentation or 
Recommendation, and therefore cannot grant them in Reverſion. 
34ly, Offices which he may grant, but cannot himſelf occupy. 
5Co. 95. Bey. It the King grants for three Lives, habendum a die coufectionis Lite- 


avick's Caſe, rarum Patentium, this is void; becauſe an Eſtate of Freehold cannot 


Moor 393. commence in futuro, and Letters Patents under the Great Seal amount 
— to a Livery ; and if the Freehold ſhould paſs immediately from a Day 
to come; then the King would have a particular Intereſt in the mean 
Time without any Donor, which is againſt the Rules of Law. | 
4 Mod. 275. Upon a Grant of the Office of a Searcher in the Port of Plimonth, 
2 Ning v. jt was adjudged, that the King may grant an Eſtate in an Office to 
2 4653, commence in futuro, or upon a Contingency; for he hath no Inheri- 
Carth. 350. tance in the Office or to the Execution of it, but in Point of Intereſt 
Comb. 334 only to grant; and it was ſaid in this Caſe, that there was a Diverſity 
40 between Offices in Fee exiſting, and ſuch as were granted only for Life; 
which being as a new Thing created might, as a Rent de Novo, be 
granted to commence in futuro. 


Dier 108. The King may grant that which is not actually in him at the Time 


2 Rol. Abr. of the Grant; as the Marriage of (a) a Ward, quando acciderit ; altho' 
ok 46. he had the Ward in Right of his Prerogative. 


(a) Wards, Liveries, Purveyances, c. were always in effect alienable, as they might be releaſed 
or diſcharged. 5 Mod. 56. Skin. 605. per Holt Ch. J. in his Argument in the Bankers Caſe. But 
the King cannot grant Land when it ſhall eſcheat. Raym. 241.— Whether he can grant Land 
when it ſhall become derelict. Raym. 241. 2 Lev. 171, | 


Salk. 58. fer The King cannot grant an Annuity, for his Perſon is not charge- 
Barones Scac- 


"ou or any Branch of his Revenue, *tis good, for there is ſomewhat there- 
with chargeable. 


4. Grants tending to a Monopolp; and therein of Things ol 
a new Invention. 


Vid. Tit. Me The King's Grant of a Monopoly, as of the ſole Dung Selling, 
nopoly, Working, Making or Uſing of any Commodity, is not only void - 
1 . t 
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able as the Perſon of a Subject; but if he grant it out of his Exciſe, 
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the Common Law; but the Perſons procuring ſuch Grants are ſaid to 
be puniſhable by Fine and Impriſonment. 

And indeed the Freedom of Trade and Labour is of ſuch Conſe- 3 x4. 123. 
quence, that as no Perſon can by his own Act totally debar himſelf of Ne 183. 
this Privilege, much leſs can he be reſtrained by the King's Letters 
Patents. 

But notwithſtanding this, it is agreed, that the King may for a rea- 
ſonable Time grant to a Perſon the ſole Uſe of any Art firſt invented 
by him; and this it ſeems the King might do at Common Law, and is 
therefore a Matter excepted out of the Statute of Monopolies, ay) hae I. 
cap. 3. by which it is provided, © That no Declaration in the Statute 
© ſhall extend to any Letters Patents and Grants of Privilege for the 
Term of fourteen Years or under, of the ſole Working or Making 
of any Manner of new Manufactures within this Realm, to the true 
and firſt Inventor and Inventors of ſuch Manufactures, which others 
at the Time of making ſuch Letters Patents and Grants ſhall not 
uſe; ſo as alſo they be not contrary to the Law, nor miſchievous to 
the State, by raiſing Prices of Commodities at Home, or Hurt of 
Trade, or generally inconvenient ; the ſaid fourteen Years to be ac- 
counted from the Date of the firſt Letters Patents or Grants of ſuch 
Privilege; but that the ſame ſhall be of ſuch Force as they ſhould 
© be if the ſaid Act had never been made, and of none other.” 

In the Conſtruction of this Branch of the abovementioned Statute, 
the following Points have been held: | 

That no new Invention concerning the Working any Manufacture is 3 I. 184. 
within the Meaning of this Exception, unleſs it be ſubſtantially new, 


GG K aA M & 6 


and not barely an additional Improvement of an old one. 


That no old Manufacture in Uſe before, can be prohibited in any 3 If. 184 
Grant of the ſole Uſe of any ſuch new Invention. 

That if a Patent be granted in Caſe of a new Invention, the King Las 131. 
cannot grant a ſecond Patent; for the Charter is granted as an Incou- 
ragement to Invention and Induſtry, and to ſecure the Patentee in the 
Profits for a reaſonable Time; but when that is expired, the Publick 
is to have the Benefit of the Diſcovery. 

It is held by 'my Lord Coke, that a new Invention to do as much 


Inſt. 18 
Work in a Day by an Engine as formerly uſed to employ many Hands, . 


is not within the ſaid Exception; becauſe it is inconvenient in turning 
ſo many labouring Men to Idleneſs. 


If the Invention be new in England, tho' the Thing was practiſed Sal-. 447. 
before beyond Sea, the Patent is good; becauſe the Act intended to 
incourage new Devices uſeful to the Kingdom; and it is not material 


whether the Diſcovery be owing to Study or Travel. 


If a Man invent a new Art, and another happens to learn it before 3 Med. 11. 
the Inventor can obtain a Patent, a Patent afterwards obtained, is void. ſaid arguende. 
If a Perſon obtains a Patent for a new Invention, and another makes Sim 204. 


Uſe of the Invention without the Licence or Conſent of the Patentee, 
an Action lies againſt him. 


5. Gzants of the ſole Liberty of Painting. 


The King's Prerogative in granting Letters Patents for a Privilege tl i 


of Printing, hath in many Inſtances been diſputed, and his Power 1 14,4. 256. 


herein greatly doubted, on this Foundation and theſe Reaſons, that Skin. 233; 
Grants of this Kind which exclude all other Perſons, and confine this 3 Med: J. 
Liberty or Privilege to the Patentees, tend to a Monopoly in inhan- * Vern. 275. 


ſing, 
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ſing the Prices of Books, reſtraining Trade, diſcouraging Induſtry, and 
in making the Patentees careleſs and remiſs in their Duty. 

But notwithſtanding theſe Reaſons, and the Uncertainty that ap- 
pears in ſome of the Caſes in the Books on this Subject, it ſeems 
the better Opinion, that the King hath a peculiar Prerogative in Prin- 

(a) Carter 90. ting, which hath been countenanced and allowed in all (a) Ages, and 

it is faid, ſeems eſtabliſhed on the fundamental Maxims of Government, as being 

that fifty _ Matter of a () publickiNature, firſt (c) introduced by the Kings of 


ſuch Patents 


have been England; and in which an (4) unreſtrained Liberty might be of dan- 


granted ſince gerous Conſequence to the Publick. 
d. 6. Time. 

—_ And that before ſuch Grants, this Buſineſs was managed by the King's Servants. (5) In 
3 Med 75. a Difference 1s made between Things of a publick Nature, and thoſe only of publick 
Uſe ; and on this Diſtin&ion the Court inclined to think, that the Letters Patents granted for the 
ſole Printing of Blank Warrants, Bonds and Indentures, were not good, theſe being only of 
publick Uſe, and not fo in their Nature, (c) The Art of Printing was firſt at Harlem, the News 
of it came to Hen. 6. who at the Deſire of the Archbiſhop brought it over at his own Charge, at 
the Expence ot 1500 Marks; the Perſon aſſigned for this Service was a Merchant. Carter 91, 
—— Said to be introduced by Hen 6. Skin, 234.— And that the King printed the Bible at his 
own Charge. 1 Vern. 275. (4d) Printing is a Conveyance by which Men communicate their 


Notions in the moſt publick Manner, and with the moſt laſting Impreſſion ; and therefore if they 


are good, this isa Means to ſpread them and to give them a more diffuſive Influence; and if they 
are bad Notions, this is likewiſe a Method to ſpread the Miſchief wider. Skin. 234. 


Moor 673. Accordingly we find this Prerogative admitted in the Caſe of Da- 

Noy 173. rey v. Allen, the great Caſe of Monopolies, and the Reaſon thereof 
given by Dodderidge, who argues againſt Monopolies, becauſe it is ne- 
ceſſary for the Peace and Safety of the Realm. | 

1 Mod. 256. It ſeems agreed, that if a Book has no certain Author, the King 

(e) So of the has the Property of the Copy, and may grant it to whom he pleaſes; 


Tranſlation hence (e) Almanacks are deemed Prerogative Copies. 
of the Bible, | 


Year Books, Common Prayer, and Statute Book, Lucas 105. 2 Chan. Ca. 76. 


Carter 89. In the 15 Year Fac. 1. a Patent for Printing Law Books was gran- 


gu 15 ted to one Moor, which came to Colonel Atkins on his Marriage with 
Lucas 106, Moor's Daughter. The Company of Stationers obtained Copies of 
S. C. cited Rolls Abridgment, which they printed; and this being complained of 
to have been in Chancery by Colonel Atkins, an Injunction was awarded, not only 
_ \: againſt thoſe of the Company (viz. rar and Roper) who were prin- 
Favour f Cipally concerned, but againſt every Member thereof; and this Matter 
the Paten- coming afterwards before a Committee of Parliament, it was there 
tees, and af- likewiſe determined in Favour of the Patentee; and in this Caſe it 


— 3 was ſaid, that the King hath a particular Prerogative over Law Books, 


Lords. and that ſo he would have had, if the Art of Printing had never been 
known. 
Skin. 234 But the Caſe of the greateſt Weight on this Head, is that of Roper 
ped (Boca and Streater, which was this: Roper bought of the Executors of Ju- 
have been ſo ſtice Croke, the third Part of his Reports, which he printed; Colonel 
determined Streater had a Grant for Years from the Crown for Printing all Law 
in B. R. Books, and printed upon Roper; on which Roper brought an Action on 
ag but the Statute 14 Car. 2. Streater pleaded the King's Grant; and on De- 
reverſed in murrrer it was adjudged in B. R. for the Plaintiff againſt the Validity 
the Houſe of of the Patent; on theſe Reaſons, that this Patent tended to a Mono- 
Lords. poly; that it was of a large Extent ; that Printing was a Handicraft 
228 Trade, and no more to be reſtrained than other Trades; that it was dif- 
as adjudged. ficult ro aſcertain what ſhould be called a Law Book; that the Words 


Mich. 24 , in the Patent, touching or concerning the Common or Statute Law, were 
Car. 2. an | b 

there the Judgment given in B. R. is called a ſudden Judgment, and ſaid to be reverſed in Par- 
liament. Lucas 106. 8. C. cited, and there ſaid, that the Validity of the Patent is now eſtabli- 
ſhed by the judgment in Parliament 1 Fern. 120. S. C. cited, and ſaid it was not now to be ſhaken. 
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looſe and uncertain ; that if this were to be conſidered as an Office, 1 
the Grant for Years could not be good, as it would go to Executors 
and Adminiſtrators; and that there was no adequate Remedy in the 
Way of Redreſs in Caſe of Abuſes by Unskilfulneſs, Selling dear, 


Printing ill, c. But this Judgment was reverſed on a Writ of Error 


in Parliament, for the following Reaſons; that the Invention of Prin- 


ting was new; that this Privilege had been always allowed, which was 
a ſtrong Argument in its Pavour, altho* it could not be ſaid to amount 
to a Preſcription, as Printing was introduced within Time of Memory ; 
that it concerned the State, and was Matter of publick Care; that it 
was in Nature of a Proclamation, which none but the King could 
make; that the King had the making of Judges, Serjeants and Offi- 
cers of the Law; that as to the Uncertainty, theſe Words in the Pa- 
tent were to be taken ſecundum ſubjetam materiam, and not to be ex- 
tended to a Book containing a Quotation of Law, but where the prin- 
cipal Deſign was to treat on that Subject; that as to its being an Office, 
it was not ſo properly an Office, as an Employment which may well 
enough be managed by Executors or Adminiſtrators; and that as to 
Abuſes, theſe like all others were puniſhable at Common Law, or the 
Patent itſelf might be repealed (a) by Si. Fa. (a) Tho' ir 


; cannot pro- 
perly be called an Office, yet it is a Truſt, and a Scire Fa, will lie to repeal the Grant. 3 Med. 7 7. 


In an Action of Debt by the Company of Stationers againſt Se- 1 Med. 256. 
mour, for printing Gadbury's Almanack, it was adjudged, that the Let- + 8 * 
ters Patents, granted that Company for the ſole Printing of Almanacks, 3 * 


60. 
were good; and tho' the Jury found, that the Almanack ſo printed , Mod. 76. 


contained ſome Additians; yet having likewiſe found, that the ſaid S. C. cited, 


Almanack had all the Eſſential Parts of the Almanack that is printed and like 


before the Book of Common Prayer, the Additions were looked upon Cone 
as immaterial. | —— 1 given in the 
. Caſe of the 

Stationers Company v. Wright, for printing Pſalters and Pſalms. Hill. 35 Car. 2. Skin. 234. Lucas 
106. like Point, but no Judgment, | Three. | 


17 p 


So an Injunction was granted againſt Lee, on the Application of the 2 Show. 258. 
Stationers Company to reſtrain him from ſelling Primars, Pſalters, 
Almanacks and Singing Pſalms imported from Holland; the ſole Privi- | 
lege of Printing theſe belonging to that Company; and that (Y) with- (4) An In- 
out any Trial directed as to the Validity of the Patent. junction was 


refuted to 
ſtay the Sale of Eygl;ſh Bibles, and to quiet the Right of the Patentees, becauſe not a plain Right; 


and therefore an Iſſue directed. 1 Vern. 120.——So where the Unixerſity of Oxford claimed by 
Patent a Right of Printing Bibles, tho“ the Lord Keeper was of Opinion, that the Univerſity 
Patent extended to no more than were for their own Uſe, or to ſome ſmall Number to compen- 
ſate their Charge; yet he refuſed to grant an Injunction until the Right was ſettled by a 


Trial at Law. 1 Vern. 275. & vid. 2 Chan. Ca. 76, 93. & ©. as to theſe Caſes; for Injundtions 
ſeem frequem ly to have been ſince granted in Favour of Patentecs and Owners of Books, upon 
producing the Patent in Court under the Great Scal, | 


Here it may be proper to take Notice of the Acts of Parliament 2 Lift. 744- 
relative to this Matter, and the rather as they have been urged as 
Arguments for the King's Prerogative in theſe Concerns. The firſt 
Starute is that of 25 II. 8. cap. 15. which expreſsly provides in Caſes 
of Books, that rhe Lord Chancellor, Lord Treaſurer, or any of the 
9 Juſtices, may ſet and limit the Prices as well of Books as of 

inding. ; 

In the Statute 21 Fac. 1. cap. 3. againſt illegal and miſchievous Mo- 1 Show. 260. 
nopolies, it is particularly declared, that this Statute ſhould not extend 
to, or any ways impeach Patents for ſole Printing thentofore made or 
then after to be made. 


Vol. LV. Hhh | The 
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(a) It ſeems 
alſo a good 
Foundation 


2. Of the Conſtruffon of the King's G2ants and Letters Pa⸗ 


Plow. 333. 
1 Co. 44+ 
6 Co. 55+ 

7 Co. 12. 
8 Co. 56. 
(b) 2 Co. 24+ 
$ Co. 145. 
Hob. 224. 
Pollexf. 418. 


() 5 Mod. 297. 
2 Falk. 560. 
Carth 440. 
Skin. 651. 

1 Ld. Raym. 
292. S. C. 


(4)4 Mod. 277. 
Carth. 350. 
Comb. 334. 
Salk. 465. 

1 Ld. Raym. 


(e) 6 Co. 55. 
Ld. Chandos's 
Caſe. 


the utmoſt Truth and 


tents, * to their being good 02 void; and herein of the 
King's being Teceived in his Hzant. | 


As the King's Grants proceed chiefly from his own Bounty, and his 

Letters Patents are Records of a high Nature, they ought to contain 
Crtainty,* and have in all Times been conſtrued 

moſt favourably for the King (Y) contrary to the Grants of common 
Perſons ; and accordingly in a great Variety of Caſes we find Incer- 
tainty, Miſrecitals, falſe Suggeſtions, and all ſuch Matters as ſhew that 
the King was deceived in his Grant, held ſuch Reaſons as have been 
ſufficient to vitiate the Grants. 6 

In a Matter therefore in which ſuch great Exactneſs has been requi- 
red, it may be neceſſary in the firſt Place to lay down the following ge- 
neral Rules. | | 

Firſt, That in the ConſtruQtion of Letters Patents every falſe Re- 
cital in a Part not material will not vitiate the Grant, if the King's In- 
tent ſufficiently appears; this was ſo held in the Caſe of (c) The King 
and Biſhop of Cheſter, where the Grant was made to a Knight who in 
Truth was no Knight; and tho' the Grant was held void for this Rea- 
ſon in B.R. yet the Judgment was reverſed in Parliament, 


Secondly, That if the King is not deceived by the falſe Suggeſtions of 
the Party, but only miſtaken by his own Surmiſes, this will not vitiate 
his Grant; and ſo was the Reſolution in the Caſe of (4) The King 
v. Kemp. | I 


50. S. C. 


Thirdly, That tho' the King miſtakes either in Matter of Law or 
Fact, yet if this is not any Part of the Conſideration of the Grant, it 
will not vitiate it; and ſo is (e) Lord Cbandos's Caſe, which was thus: 
Hen. J. granted to Lord Chandos a Manor in Tail, and the ſame King 
by other Letters Patents reciting the former Grant, and that in Con- 
ſideration thereof to be cancelled that he was and is ſeiſed in Fee, did 


3 grant 
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<2 
* 
©. 
J 7 
. 
* 
YN 
* 
* 
A 
, 1 
1 


Pzerogative. 211 


grant the ſaid Manor to Husband and Wife and to the Heirs of the 
Husband, Sc. Now, tho' by the Surrender of the firſt Letters Pa- 
rents, the Eſtate-Tail was not determined; and ſo the King not ſeiſed 
of the Manor in Fee as he recited he was in the ſecond Grant; for he 
had only a Reverſion in Fee expectant upon the Determination of the 


Eſtate-Tail; yet the Clauſe, wiz. by Virtue whereof we are ſeiſed in Fer, 
being what the King collected to be the Conſequence of the Surren- 
der, and not at all owing to the Miſinformation of the Party, either 


as to the Intail or Surrender, the Miſtake which he made being no 

Part of the (a) Conſideration, the Grant was held good. (a) 1 ſaid 
, | the Ring nay 
grant without any Conſideration. Hob 230.—8So if the Conſideration be not a full one, it is no 
Objection; for Kings are ſuppoſed ro be bountiful. 1 Vern. 279. — If the King be deceived 
in a Conſideration real Executory, it will avoid the Grant; but not in a Conſideration pertona! 
Executed. Frem. 332. For this Difference vid. 5 Co. 93. Fenk. 304 10 Co. 67. but in 5 Co. 94- 
Berwick's Caſe, it is ſaid to be a Maxim, that if the Conſideration which is for the Benefir of the 
King, be it executory or executed, or be it of Record or not of Record, if it be not trug or 


not truly performed, or if any Prejudice may ariſe to the King by Reaſon of the Now- 
Performance thereof, the Letters Patents are void, & wid. Moor 393. Hob. 221. 
Plow. 454 Skin. 663. Lane 3. 76. Dier 252. 


3 Leon. 248 
Fourthly, That the Words ex certa Scientia & mero Motu, in the B., Pain 

King's Charters and Letters Patents, do occaſion them to be taken in z 80. 

the moſt benign and liberal Senſe, according to the Intent of the King * ev. 337. 


expreſſed in his Grant. 8 8 os 
3 Leon. 249.—— But where the King in his Grant recites a Thing which is falſe, that ſhall not 


make the Patent good, altho' the Words be ex certa Scientia & mero 


; Mot u. 10 Co. 112. 3 Leon. 249. 
Plow. 502. 3 Co. 4. Savil 5, 37. Dier 300. Salk. 561. ; 


Fifthly, That tho' in ſome Caſes, general Words of a Grant may $9 held in 


be qualified by the Recital, yet if the King's Intent is plainly expreſ- the Cate of 


ſed in the Granting Part, it ſhall enure according to that, and is not = King and 
to be reſtrained by the Recital. uſveþ of Che- 
| er which 18 

grounded on Legatt's Caſe, 10 Co. 112. 


In a Quare Impedit, it was found by ſpecial Verdict, that King II. 8. 1 Mod. 195. 
was ſeiſed in Fee of the Manor of Leyburn in Kent, to which the Ad- 2 Med: 1. 


vowſon of the Church of Leyburn is appendant (which Manor came . 


. . . : ; Ihe King V. 
to the King by the Diſſolution of Monaſteries, having been Part of the Fir Franci- 


Poſſeſſions of the Abbot of Gray Church) and that he granted the Ma- Clark. 
nor to the Archbiſhop of Canterbury and his Succeſſors, ſaving the Ad- 
vowſon ; afterwards the Archbiſhop regranted the Manor and the Ad- 
vowſon to the King, his Heirs and Succeſſors; after which the King 
grants the Manor with the Appurtenances, and this Advowſon (naming 
it in particular) which lately did belong to the Archbiſhop of Canter- 
bury and to the Abbot of Gray Church, together with all Privileges, 
Profits, Commodities, Sc. in as ample Manner as they came to the 
King's Hands by the Grant of the Archbiſhop, or by Colour or Pre- 
rence of any Grant from the Archbiſhop, or by Surrender of the late 
Abbot of Gray Cbyrch, or as amply as they are now or at any Time 
were in our Hands, to Sir Eduard North and his Heirs ; and the Que- 
ſtion was, whether by this Grant the Advowſon did paſs; and adjudged 
that it did; for tho' here was a Falſity or Miſrecital, the Advowſon 
never having been in the Hands of the Archbiſhop, yet that not being 
material, as the King could not be ſaid to be deceived, having granted 


tae Advowſon expreſsly by Name, it was adjudged nt ſupra. 


In the Argument of the above Caſe, the following Points were laid 
down as ſupported by the Authorities in the Margin. 


1. Where 


— — 8 
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Cro. Eliz. 1. Where a particular Certainty precedes, it ſhall not be deſtroyed 


34, 48. by an Uncertainty or a Miſtake coming after. | 
elv. 42. 
3 Leon. 162. 1 And. 148. 2 Godb. 423. Markbam's Caſe. 10 Co. Legatt's Caſe. 


21 E. 4. 4% 2. That there is a Difference when the King miſtakes his Title to 
* - 1 6- the Prejudice of his Tenure or Profit, and when he is miſtaken only in 
vE 4. Ae ſome Deſcription of his Grant, which is but ſupplemental and not 
Lane 111. material nor iſſuable. 1 | 
2 Co. 54. 

4 4+ 3. That diſtinct Words of Relation in the King's Grant are 

{uo d to paſs away any Thin 
9 Co. 24. Zood to pa y any g. 


10 Co. 4. Whiſller's Caſe. 


2 Inf. 446-7. 4. That when the King's Grants are upon a valuable Conſideration, 
6Co. Sir Fohn they ſhall be conſtrued favourably for the Patentee for the Honour of 
Molin's Caſe. the King. ; 
10 Co. 65. b 
Hob. 220. One Southwell and his Wife being ſeiſed of the Parſonage of Horſham 
Needler v. Bi- to them and the Heirs of the Husband, by Deed dated 10 May gran- 
1155 of Win- ted the ſame to K. Hen 8. in Conſideration whereof the ſame King, 
OW by his Letters Patents dated the 21 Fuly following, granted the Vi- 
carage of Horley to them and the Heirs of the Husband ; after 
which, and on the 26 Fuly following, the Deed 10 May was in- 
rolled ; and it was objected, that the King was deceived in the Con- 
ſideration, as nothing paſſed by the Deed before Inrolment, and there- 
fore the Grant void; but notwithſtanding this it was held, that here 
was no Deceit in Effect, that tho* the Deed could not be pleaded as 
ſuch before inrolled, yet it took its Force and Effect from the Execu- 
tion; and to that the Inrollment ſhall have relation, ſo as to make it 
good ab initio. 
Plow. 455. If the King recites the Conſideration to be the Services of the Pa- 
Sir Thomas tentee, tho' none were done by him, or if he recites that a Manor 
Wroth's Cale. came to him by Eſcheat, when in Truth it was his Inheritance; theſe 
will not vitiate the Grant; ſecus if they are the Surmiſes of the Party. 
1 Leon. 30. ; Queen Elix. being ſeiſed of a great Waſte in the Pariſh of Chipnam, 
Sir W _— granted a Moiety of a Yard-Land in the ſaid Waſte to the Mayor and 
2 Burgeſſes of Chipnam, without any Certainty, Name or Deſcription; 
and afrerwards granted the ſaid Waſte to H. And it was adjudged, that 
this firſt Grant was void, not only againſt the Queen, but againſt the 
(a) 12 Co. 86. ſecond Patentee, for Incertainty; and (a) that it could not, as in Caſe 
L. P. & vid. of a common Perſon, be made good by any Election of the Pa- 
Tit. Election. tentee. | 
2 Rol. Rep. Ed. 6. granted totam illam rectoriam de Dale, ac omnes decimas, Ec. 
118. Dixon's que quidem omnia & ſingula Præmiſſa are of the true yearly Value of 
Caſe, 32 J. and at the Time of this Grant there was a Farm in the Pariſh of 
Dale in Leaſe under a yearly Rent; and tho' the Words quæ quidem 
omnia, &c. refer only to Tithes of that yearly Value, and it might 
be the King intended to paſs no more, yet having granted totam illam 
recloriam generally, it was adjudged, that the Tithes of that Farm, 
ſhould paſs, tho' it made it more than 32 J. per ann. 
$ Co. 167. If the King grants t9tum illud manerium ſuum, ſive totam illam reclo- 
Lane 39. riam ſive Advocationem, &c. if he had a Manor and no Rectory, or 
Cumberlands an Advowſon and no Rectory, or a Manor or a Rectory impropriate, 
Caſe. yet that which he had ſhall paſs, becauſe it was the Effect of the 
(5) Dae. 45. Grant; and in this Caſe a Rule was laid down, viz. that (5) if the 
7 2 1 2 King's Grant may be taken to two Intents, one of which may be r 
3 A, 301. an 
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and the other not, it ſhall be conſtrued to ſuch Intent that the Grant 
may take Effect. 1 | | | 

If the King grants a Manor with ſuch Privileges and Franchiſes as Cre Eliz. 

the Dean and Chapter of St. Paul's formerly enjoyed therein, it is a 1 i 
. . . . reee 8 
good Grant becauſe of the Certainty to which it relates. Caſe. 

So a Grant of a Manor, Habend to the Grantee and his Heirs adeo o Ce, ;. 
plene kd integre, as it came to the Hands of the King by the Attainder ppipter's 
of J. S. or as is contained in ſuch Letters Patents, or the like, is good Caſe. 
according to the Rule, id certum eſt quod certum reddi poteſt. 

King Ed. 6. being ſeiſed of the Manor of Cleobery, then late Par- Pie, 362. 
cel of the Poſſeſſions of the late Earl of March, whereof a great Wood Co. Ext. 383. 


was Parcel, grants this Wood to the Lord Paget in Fee; from the The 1 v. 


* 


Lord Paget it came to the Lord Seymour, and by his Attainder it re- * 
turned to Ed. 6. again, from Ed. 6. the Manor and Wood came to 

Q. Mary, and from her to Q. Eliz. who grants to the Earl of Leice- 

fter this Manor, unper parcell. Poſſeſſionum nuper comitis Marchiæ, et om- 

nia al ter, boſe & hareditamenta manerio præd' ſpeftant', vel ut pars, 
parcel five membrum inde antehac habita, cognita ſive reputata exiſien” ; 

and it was adjudged that theſe Woods did paſs. 

Sir Francis Forteſcue being ſeiſed of a Manor, grants the ſame to the Poll-xf. 410, 
Earl of Denbigh, except ſuch Lands as were then held for Life by Co- 33 * 

, ; ee V. Brocone. 

py ; afterwards the Inheritance of this Copyhold was granted to the 
Earl of Denbigh, and then the Copyholder dies, and the Earl grants by 
Copy again, and afterwards forfeired all to the King, who granted the 
Manor and every Part and Parcel thereof, or that is reputed Parcel 
thereof, to the Earl of Clarendon ; and the Queſtion was, whether this 
Copyhold, having been thus ſevered, paſſed by the Words reputed Par- 
cel, or not; and adjudged thar it did. 

If the King grants to J. S. Lands and the Mines therein contained, Pw. 336. 
and Royal Mines are found in them, they ſhall not paſs; for the ; 
King's Grant ſhall not be taken to (a) a double Intent; and the moſt * A 
obvious Intent is, that they ſhould only paſs the common Mines that 3 


mercements 
are grantable to a common Perſon. Royal, Ef- 
| 18882 cheats R 
al ſhall not paſs by general Words of all Mines, Amercements and Eſcheats. Dav. iq 1 wa 
So a Grant of Bona Felonum, Ec. will not paſs the Goods of one 8.4. 2. pl 2. 
who ſtands mute and will not plead. Raym. 242. 


| | cited, & vid. 
1 Rol. Rep. 399. 12 Co. 75. Fenk. 325. 2 Rol. Abr. 194. Owen 155. 1 Sand. 275. 2 Show. 133 
1 Vent. 32. 1 Sid. 142. 2 Mod. 10). X 8 


By the Statute 17 E. 2. de Prœragativa Regis, the King's Gift or 10 Co. 64. 
Grant of Land, Manors, cum Pertinentiis, conveyeth not Knight's 
Fees, Advowſons or Dowers, without expreſs Words; tho? it be other- 


wiſe in the Caſe of a common Perſon. 


But if a Manor with an Advowſon appendant be in the Hands of 10 Ce. 64. 
the King by Eſcheat or by Purchaſe, and he at this Day gives it as in- P. 25 
tirely as J. S. held it before it came into our Hands by way of Eſcheat, 
or as 7. S. held who infeoffed us, in ſuch Caſe the Advowſon ſhall 
paſs without ſaying in the Charter cum feodis & advocationibus ; becauſe 
the Law in ſuch Caſe intends, that the King is appriſed of his Right. 

So if the King grants Eccleſiam, the Advowſon paſſes, the (b) Intent, 7.4 248 
and not the preciſe Words, being to be regarded in the King's Grants. (b) The 


King's Gran: 


of the Vicarage of D. will not paſs the Adyowſon of the Vicarage of which the King was ſeiſed 


Cro. Eliz. 163. 


A Grant of a Stewardſhip of ſeveral Manors by Name, without 9 Co. 42. 


mentioning in what County, has been held good tho? uncertain; be- 4. "oy 279: 
Vol. IV. Ti _— ited. 


_—_— 
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* 
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4 
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cauſe the King may have divers Manors of the ſame Name, and no 
Iſſue can be taken which Manors the King intended to paſs. 
205.06 So a Grant to the Earl of Rutland, a tempore plene tatis, when in 
x 79. Truth he was of Age long before, was adjudged a good Patent, be- 
cauſe it was the Intent of the King that it ſhonld commence from that 
Time; and if that could not be, then for the Time to come. 
1 Co. 46 If the King, being Tenant in Tail or for Life, grants totum ſtatum 
ſuum, nothing paſſes. 5 | 70 
Dav. 43, 45, So if the King, being ſeiſed in Fee, grants the Lands or a Rent, and 
1 Rol. Abr. limits no particular Eſtate in the Gift, the Grant is void, and the Pa- 
845. tentee has no Freehold either for his own Life or for the Life of the 
1 Co. 43> King, nor even an Eſtate at Will; becauſe moſt Grants proceeding from 
the Application of the Subject, they ought to know what they ask; 
and if that do not appear, nothing ſhall paſs from the King by Reaſon 
of the Incertainty. age rage” hogs | 
So if Lands are given to a Man and his Heirs Male, this is void, for 
there can be no ſuch Tenure; and therefore the King is deceived in 
his Grant. 
3 Lev. 134, So if the King poſſeſſed of a Chattel Intereſt grants it in Fee, this 


Travel v. Car- is void. 
teret. 


Co. Lit. 27. a. 
Fenk 199. 


3. (Where the King's G2antee ſhall partake of his Pꝛerogative. 


Dier 1. „. , A Choſe in Action may be aſſigned to the King, as alſo granted or al. 
8. in Marg. ſigned by him; and in this latter Caſe, the Grantee may either ſve in 
72 * his own or in the King's Name; bur it is (a) ſaid to be moſt uſual to 
8 u ſue in the King's Name, in order to take Advantage of his Prerogative. 
D J. S. attainted of Treaſon, and being poſſeſſed of certain Obliga- 
ra I tions which became forfeited, the King granted them to the Wife (5) 


(b) Owen 113. without any Words enabling her to ſue for them in her own Name; 


Cro. Fac. 82. and ſhe having ſued in her own Name, it was held, that ſhe well might; 


like Point. 


for the Law allowing the Grant good, gives by Implication the Gran- 
tee the neceſſary Means of attaining the Benefit of it. 
Cro. Fac. 179. So where J. & in an Action on the Caſe recovered 4000 J. Dama- 


The King ges, and afterwards became outlawed in a Perſonal Action; and the 


5 om King having granted this 4000 J. it was held, that the Grantee may 


levy this Debt by Action in his own Name, or by Extent in the King's 

Name; tho' he has no Words in his Grant to ſue it in the King's 
() 2 Lev. Name, as is uſual in ſuch Caſes ; but in this Caſe an (c) Aſſignment by 
49, 50. the King's Patentee was held void. 


Bro. Diſſeiſ s 5. If the King enters without Title, or ſeiſes Lands by a void or in- 


vantage of the King is ſuppoſed to want Leiſure for. 
the Maxim | 


Nullum tempus occurrit regi. Poph. 25. 


Bro. Preregs The King may diſtrain for his Rent-Service in any Lands of 
68, his Tenant; ſo if he hath a Rent-Charge iſſuing out of certain 


Lands, he may diſtrain in any other Lands of the Party ; but his 
Grantee cannot do ſo. 


6 Med. 149. Originally all Wrecks were in the Crown, and the King has a Right 


to a Way over any Man's Ground for his Wreck; and the ſame Pri- 
vilege goes to the Grantee thereof 


Pꝛivilege. 
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Muvilege. 


RIVILEGE is an Exemption from ſome Duty, Burthen or 
P Attendance, to which certain Perſons are intitled, from a Sup- 

poſition of Law, that the Stations they fill, or the Offices they 
are engaged in, are ſuch as require all their Time and Care; and that 
therefore without this Indulgence it would be impracticable to exe- 
cute ſuch Offices to that Advantage which the publick Good requires. 


Under this Deſcription we ſhall conſider, 


(A) The Duties and Dftices from which certain Perſons by 
reaſon of their P2tvilege are exempt. 


(B) The particular Pꝛivileges in Suits allowed Officers and 
Attendants in the Courts of Juſtice: And herein, 


1. What ſuch Officers are that are intitled to Privilege. 

2. Of the Privilege and Protection allowed thoſe whoſe At- 
tendance is neceſſarily required. | | 

3. In what Caſes this Privilege is to be allowed. 

4. Of claiming and allowing Privilege ; and therein, that 
it muſt be ſet forth and pleaded.  —_ 

5. How privileged Perſons are to ſue and be ſued. 

6. Whether there can be Privilege againſt Privilege. 


(C) Paivilege of Peers and Members of Parliament. 


1. Who ſuch Perſons are that are intitled to this Privilege. 

2. How far this Privilege extends to their Servants and 
Attendants. 

3. In what Caſes this Privilege is to be allowed. 

4. * the Commencement and Continuance of this Pri- 
vilege. | 

5. How Privilege is to be claimed and taken Advantage of. 

6. What ſhall be deemed a Breach of Privilege. 

7. Of the Proceedings in Courts by and againſt Perſons in- 
titled to Privilege of Parliament, 


(A) The 
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(a) The Duties and Offices from which cer- 
tain Perſons by reaſon- of their Pꝛivelege 
are exempt. © bs. 


HE King's Servants are privileged in ſome Caſes in reſpect to 
4 +4 -+ their e Aena c e 'S 4 ES Y 1: 


2 Chas. Rep 196. 2 Show, 84.— Privileged from Arreſts, Raym, 152. vide 1 Mod. Caſes 12. 


Sir Hans Sloan's Caſe. | 


. 


(% Sd. 283. One (a) Swallow, being the King's Minter or Monyer, was elected 
1 Mod. 10. an Alderman of London, but refuſing to take the Oath of an Alder- 
; _— 2” man was fined, and committed for the Fine by the Judgment of the 
83 Court in London, which appeared on the Return to a Habeas Corpus. 
Caſe. He alledged in B. R. that he was an Officer of the Mint, and that 
by an ancient Charter of Privilege granted ſuch Officers, he ought to 
be exempt ; and offered to plead this Matter to the Returh of the 
Habeas Corpus, as a Matter conſiſtent with it; but this the Court re- 
fuſed to admit, as he might have pleaded it in the Court below; how- 
ever he was directed to ſet it forth in a- Suggeſtion in the Crown- 
Office, which he did, and obtained a Writ of Privilege, which at ano- 
ther Day he brought into Court. The Recorder objected to its being 
allowed againſt the ancient Privilege of the City, confirmed by Accs 
of Parliament; but the Court held it a reaſonable Privilege, the Office 
being ancient, and the Attendance neceflary elſewhere ; they ſaid, that 
if there were not Perſons ſufficient beſides to ſerve, this might have 
been ſhewn, and it would be a good Reaſon to ſuſpend his Privilege; 
and tho? Aldermen were not mentioned in the Charter, yet as ſupe- 
rior and inferior Officers were mentioned, as Mayor, Sheriff, Eſchea- 
tor, Collector of Tenths, Oc. they ſaid the Middle were included; 

and accordingly he was diſcharged. | 
1 Sid. 272. But where ſome Perſons belonging to the Cuſtom-Houſe London 
1 Keb. 933. were indicted for not keeping Watch and Ward, tho' they pleaded a 
The King v. ſpecial Privilege granted them by the King to exempt them from this 
Cn Duty ; yet as they did not aver that there were ſufficient Perſons be- 

ſides, the Plea was over- ruled. | SPED 
1 Sid. 243. The King by his Charter may exempt ſome Perſons from ſerving on 
1 Lev. 139. TJuries if there be enough beſides; but ſuch Charter of Exemption 
= 345. does not extend to the Court of King's Bench, unleſs particularly na- 
eb. 04% med; nor to any Caſe where the King is concerned, unleſs it has theſe 
Words, Jicet tangat nos; alſo the Sheriff muſt not return ſuch Privi- 
lege, but the Perſons who would have the Benefit of it muſt claim it. 
- A Juror ſurmiſed at the Bar, that he was Tenant in Ancient De- 
Millsv.Snow- Meſne, and had his Charter in his Hand, and prayed to be exempted 
balls, vid. Tit. from ſerving on the Jury; but the Court did not regard it, but cau- 
Ancient De- fed him to be ſworn ; it was ſaid (b) he might have his Remedy 
432 © vid againſt the Sheriff, or if he had made Default and loſt Iſſues, he might 
Co. Tit. 1 30. ſhew his Charter in the Exchequer upon the Amercement eſtreated, 

1 Sid. 243. and there he ſhould be diſcharged. 

Where a Peer is Party, either Plaintiff or Defendant, two or more 
2 1 1 Knights muſt be returned on the Jury; and it was ſaid, that in Cun- 
Faw N berland there was but one Freeholder who was a Knight, beſides Sir Ri- 
Dier 1079. Chard Stote, a Serjeant at Law; and the Court were of Opinion, that 
pl. 27: rather than there ſhould be a Failure of Juſtice, a Serjeant at Ty 
2 ougnt 
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ought to be returned a Juryman; for that his Privilege would not ex- 
tend to a Caſe of Neceſſity. 

If a ſworn (a) Attorney or other Officer of any of the Courts of 27 30. 
Meſtminſter Hall be choſen Conſtable, he may have a Writ of Privi- %. cs. abs, 
lege for his Diſcharge; and it is held, that ſuch Officers ſhall have this 2 Xe. 477. 
Privilege, not only where there is no ſpecial Cuſtom concerning the (a) This Pri- 
Election of Conſtables, but alſo where they are cnoſen by a parti- vilege is 


cular Cuſtom in reſpect of their Eſtates or otherwiſe; for that no ſuch thought to 


d 
Cuſtom ſhall be ſuppoſed to be more ancient than the Uſage of thoſe r Too 
Courts, and therefore ſhall give way to them. at Len, a 
the Servants 


of Members of Parliament. 2 Hawk. P. C. 63. 


So an Attorney being choſen Church-warden of a Pariſh, may have 2 Rol. Abr. 
a Writ of Privilege; ſo a Writ of Privilege was ſigned by all the 272. 
Court of C. B. for G. a Clerk under the Cyfos Brevium, to free him F — 392. 
from being a Soldier; and ir is therein recited, that it is the Privilege : Lev. : 55 
of the Court, that neither the Attornies nor Clerks of it ſhould be nt. 16, 29. 


elected to any Office without their Conſent, but ought to attend the Ram. 180, 
Service of the Court. | Cro. Car 11, 


. 89, 585. 

and Co. Ent. 436. the like Writ of Privilege. 
Gale an Attorney of B. R. was elected one of the twenty-four Bur- Tin 27 Car. 

geſſes in the Town of and becauſe he refuſed to ſerve was fined © = S. 
ten Pounds; then he procured a Writ of Privilege, which he ſhewed ; 3 Keb. * - 
after which Debt was brought for the ten Pounds in B. R. and it was S. C. 
priyed after Imparlance to ſtay the Action againſt Gale, becauſe that 
after Imparlance he could not plead his Privilege to the Action ; and 
Stone's Caſe was cited, who was elected Reeve to collect the Rents of 
the Lord at Harrow the Hill, and was diſcharged by his Writ of Privi- 


lege. The Court held, that the Privilege of an Attorney was a good 


Diſcharge in this Caſe ; they likewiſe held, that the Writ of Privilege 


had a Retroſpect to the Whole, and that being diſcharged from the 
Office, he was diſcharged from the Fine alſo. 

It ſeems to be the better Opinion, that if a Captain of the King's %% 
Guards, a Gentleman of Quality, or practiſing (5) Phyſician, be cho- 355, 43 hs 
ſen Conſtable in a Pariſh, where there are Perſons ſufficient to ſerve, 1 Mod. 22. 
and in which there is no ſpecial Cuſtom directing ſuch Election, that 1 Lev. 233. 
every ſuch Perſon may be relieved or diſcharged by the Court of King's . 439. 
Bench, which hath a ſupreme and mandatory Power in Caſes of this 224 309 
Nature; but in Caſe of a ſpecial Cuſtom in reſpect of Eſtate or other- 578. ; 
wiſe, it hath been holden, that ſuch Perſons are not to be excuſed ; („ Mem- 


and the rather becauſe they may execute the Office by Deputy. —_ 1 
6 Phyſicians in London exempted by the Statute 32 E. 8. cap. 40. 


By the Statute 5 H. 8. cap. 6. Surgeons are exempt from ſerving 2 Keb. 578. 


Pariſh Offices. 


By the 6 . 3. cap. 4. © All Perſons uſing the Art of an Apothecary, 
© and who ſhall be brought up and ſerve in the ſaid Art as Apprenti- 
* ces ſeven Years, ſhall be exempted from the Offices of Conſtable, 
* Scavenger, Overſeer of the Poor, and all other Pariſh, Ward and 
Leet Offices, and from ſerving on Juries.“ | 

If an Alderman of London has a Houſe in the Manor of R. in the Cre. Car. 583. 
County of Eſſex (in which Manor the Lord has by Preſcription a 22 * 
Leet) and he as an Inhabitant is choſen Conſtable there, yet he is not 4 cafe... 
compellable to ſerve ; for that as an Alderman he is bound to be pre- 
icnt in the City for the good Government thereof. And a Writ awar- 
ded to the Lord of the Manor to diſcharge him. 
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2 Jon. 46. One Price being High Conſtable of the Hundred of Vanſtead, was 

Price's Cale. elected Overſeer of the Poor in the Pariſh of St. Peter the Poor in Lon— 
don; and upon producing the Certificate of the Juſtices of the Peace 
of the County, and their certifying that his Service in the Office of 
Conſtable was of great Uſe and Importance to his Majeſty, he was b 
the Court of B. R. diſcharged from the Office of Overſeer *rill fuch 

Time as his Office of Conſtable expired. 

1 Vent. 344 But where A. was indicted for not taking on him the Office of High 

2 Show. 75. Conſtable, and the Queſtion on a ſpecial Verdict was, whether a Je- 

The King v. nant in Ancient Demeſne may be made Conſtable of an Hundred 

Betteſworth. hich reaches further than the Demeſnes ; and it was adjudged that 
he might. 

1 Vent. 105, Doctor Lee having Lands within the Level, was made an Expendi- 

1 Lev. 303. tor by the Commiſſioners of Sewers ; whereupon he prayed his Writ of 

22 *, Privilege, which was granted; for the Regiſter is, Vir mzlitans Deo non 

1 Mod. 282. implicetur ſecularibus negotiis; and the ancient Law is, quod Clerici non 

8. C. whers ponantur in Officia—Clergymen are not to ſerve in the Wars, 

it is lald, 


the Reaſon was, becauſe the Land was in Leaſe, and the Tenant, if any, ought to do the Office. 


6 Mod. 149. A Writ of Privilege was moved for to have a Clergyman, who a 
peared to have no Cure of Souls, privileged from the Office of Over. 
ſeer of the Poor, which three Judges thought reaſonable ; but Holt 
Ch. J. ſeemed againſt it, who thought that their Privilege of Exemp- 
tion was only extendible to their ſpiritual Revennes; and if in any 
Caſe they were perſonal, it was only from Common Law Offices, 
eſpecially if they were without Cure, as in the preſent Caſe; and in 
Deference to his Opinion it was directed to be moved for again. 

Mich. 9Ges.2, In the Caſe of Evedon an Attorney of B. R. it was determined, that 

in B. R. Eve- he was not obliged to ſerve in the Train-Bands, or to find a Deputy 

don's Cale. for that Purpoſe, altho' the Array and Muſter of theſe is directed by 

ſeveral Acts of Parliament which contain general Words ; for his Pri- 

vu ſhall exempt him from Offices, as well created by Statute as 
e 


thoſe at Common Law, if there be not an expreſs Clauſe for taking 
away his Privilege. 


(B) The particular Pzivileges in Suits al- 
lowed Officers and Attendants in the 
Courts of Juſtice: And herein, 


1. Who ſuch Officers are who are thus intitled to 


Paivilege. 
2 Inſt. 551. HE Officers, Miniſters and Clerks of the Courts in Weſtminſter- 
dc Fs Hall are allowed particular Privileges in reſpe& of their neceſſary 
1 Attendance on thoſe Courts; they are regularly to ſue and be ſued in 
tl. 30. the Courts they reſpectively belong to, and cannot, except in certain 


Caſes, be impleaded elſewhere ; which Privilege ariſes from a Suppoſi- 
tion of Law, that the Buſineſs of the Court or their Clients Cauſes 
would ſuffer by their being drawn into any other than that in which 
their perſonal Attendance is required. 


, Anderſon 


a. * ſt. —_wlt A. et * —_— tt, 
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Auderſon Ch. J. of the C. B. brought Treſpaſs by Bill for breaking 3 Leon: 149. 
his Houſe in the City of Morceſter, againſt a Citizen of the ſ:id City; £4: — 
the Mayor and Commonalty came and ſhewed a Charter granted by““ Cee 
E. 6. and demanded Conuzance of Pleas; but it was refuſed, becauſe 
the Privilege of that Court, of which the Plaintiff was a chief Mem- 
ber, is more ancient than the Patent; for the Juſtices Clerks and At- 
tornies of this Court ought to be here attending to do their Buſineſs, 
and ſhall not be implead ed or compelled to implead others elſewhere ; 
and this Privilege was given this Court upon the original Erection 
of it. 

An Attorney, ſo long as he remains on Record, ſhall have his Pri- Bae. Tit. 4t- 
vilege; and therefore where it was moved, that JF. &. ſhould put in torrey 67. Tir, 
ſpecial Bail, being an Attorney at large, and having (a) diſcontinued o_ . 
his Practice, the Court ſaid, that Attornies at large have the ſame Sie Ne How 
Privilege with the Clerks of the Court, and are to appear de die in v. Malloy. 


diem; and they were not ſatisfied that he had diſcontinued his Practice. (a) That if 


a | an Attorney 
abſents himſelf for a Year, by the new Rules he loſes his Privilege. 2 Lill. Reg. 371. per 


Glin Ch. J. f 


But where J. S. was arreſted in B. B. and after the Arreſt he pro- 2 Rol. Rep. 
cured himſelf to be made an Attorney of C. B. and prayed his Privi- *'5 
lege; it was diſallowed, becauſe it accrued pendente lite. 

In Debt againſt the Warden of the Heet, by Bill of Privilege, he 2 Leon. 113. 
refuſed to appear; the Court doubted how they could compel him, as Gittir/or v. 
they could not forejudge him the Court, he having an Inheritance in 77. 
his Office ; but it being ſurmiſed that he made a Leaſe of his Office, 
it was held, that he ſhould not have his Privilege, for that the Leſſee, 
and not he, was the Officer during the Leaſe. | 

So if the Marſhal of B. R. grants his Place for Life, the Grantor 1 Vent. 65, 
has no Privilege during that Time. 

A Clerk of B. R. was ſued in an inferior Court for a Debt under Palm. 403. 
five Pounds, and had a Writ of Privilege allowed; for the Star. 

21 Fac. 1. cap. 23. never intended to take away the Privilege of 
Attornies. | 

In the Court of (5) Exchequer there are three Sorts of Privilege: Had. 363. 

1ſt, As Debtor. 2dly, As Accountant. 34ly, As Officer. (b) Where an 


3 Officer or 
Miniſter of the Exchequer is one of the Parties in a perſonal Action, he ſhall be ſued in that 


Court, becaule his Abſence might hinder the King's Affairs; fo a Priſoner of this Court, or any 
Accountant that is entred into his Account, ſhall have the like Privilege; and a Farmer or one 


indebted to the King, for the King's more ſpeedy Satisfaction of his Debt or Duty, may ſuc his 
Debtor by a Quo minus in the Exchequer. 2 Inſt. 531. 


7: S. was ſued in an Action of Battery in London, which he re- Ny 40. Wal- 
moved into B. R. and afterwards prayed his Privilege of the Court of m" v. Win- 
Exchequer; and upon the Puiſne Baron's coming into Court, and 
bringing the Red-Book of the Exchequer, which ſhewed that he was 


an Eſcheator, and ſo an Accountant to the King, the Privilege was 
allowed. | 


If one holds of the Queen as of her Manor, he ſhall not have the 2 Leon. 21. 


Privilege of the Exchequer for that Cauſe; but (c) if the King grants 1 Ve 
Tithes, and thereupon reſerves a Rent Nomine Decimæ, and a Tenure (c) In 2 Leon 


of him, there he ſhall have Privilege. 146. it is ſa id, 

| that the Te- 
nant of the King in Chief, or he who pays Firſt Fruits, or he who holds of the Queen in Fee- 
Farm, ſhall not have Privilege. Q., & vid. 3 Leon. 25S.—That commencing a Suit in the Exchequer 
on a Quo minus as Debtor to the King, are not ſuch Privileges as will ouſt an inferior Juriſdiction; 
for they are now grown the common Methods of ſuing in thoſe Courts. Hard. 316. a Vert. 362. 


Or 


1 
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2 Show. 299, On a Latitat's being ſued out againſt the Commiſſioners of the Trea- 
Lampen »., ſury, the Puiſne Baron of the Exchequer came into the Court of 
= _ B. R. and brought into Court the Red-Book of the Exchequer, which 
eering : | a 
41. is deemed a Record in that Court; and thereby it appeared, that the 
Treaſurer had Privilege of being ſued only in that Court; and the 
Patent being produced in Court which conſtituted the Defendants, Gs. 
and granted them the Office of Treaſurer of England, their Privilege 
was allowed them without putting them to bring a Writ of Privilege, 


(a) _ the Court grounding themſelves on the (a) Record before them, 
rence - 
tween Officers that arc of Record and not. Hard. 164. 


Hard .316.vid. It hath been held, that the Treaſurer of the Navy is eo ipſo an Ac- 
Moor 53. countant; and that an Accountant's Privilege will hold againſt a ſpe. 
a "* cial Privilege in another Court, as Officer of the Court or otherwiſe ; 
lege 16. tho” it be not alledged that ſuch an Accountant is (5) entered upon his 
(%) Bur if an Account; for that every Accountant may be attached by the Court 


Accountant to make up his Accounts, and muſt attend for that Purpoſe de die 
has finiſhed 3 bom | | 


his Account 4 
and reduces it to a Debt, he ſhall have no Privilege but as a general Debtor, Hard. 365. 


Raym. 34- In Debt in B. R. againſt J. S. he pleaded to the Juriſdiction, that 
112 none of the Privy Chamber ought to be ſued in any other Court, 
Fe Without the ſpecial Licence of the Lord Chamberlain of the Houſe- 
hold, and that he was one of the Privy Chamber; on Demurrer to 
this Plea, the Court over-ruled it with great Reſentment, and awar- 
ded a Reſpondeas Ouſter. | 
(.)2Levizg, It was agreed in Serjeant (c) Scrogg's Caſe, that the Privilege of the 
3 Keb. 424. Court of C. B. which Serjeants claimed, extended only to inferior 
2 Med. 296. Courts, not to the Courts in Weſtminſter Hall; and that he may be 
2 ſued in any of theſe, becauſe he is not confined to that Court alone, 
of a Serjeant but may practiſe in any other Court; but it is otherwiſe as to Attor- 


at Law. Cro. nies or Philazers, who cannot practiſe in their own Name in any other 


Car. 84. Court but ſuch as they reſpectively belong to; and that therefore a 


2 at Law is to be ſued by Original, and not by Bill of Pri- 

vilege. 

Trin. 7Geo.2. 80 in an Action by Bill brought in C B. againſt a Serjeant at Law, 

ca“ for Work done, he pleaded that he ought to have been ſued by Ori- 

" ginal, and not by Bill; and on Demurrer, the Court held, that the 

Caſe of a Serjeant and Prothonotary's Clerk were upon the ſame Foor, 
neither of them being bound to perſonal Attendance, as Prothonota- 
ries and Attornies were; and that therefore he ought to have been 
ſued by Original, and accordingly gave Judgment for the Defendant. 

2 Sbow. 257, F. S. being arreſted by a Writ out of G B. brought his Writ of 

Ward v. Lau- Privilege as Clerk of the Crown-Office ; but it appearing that he was 

— only a Clerk to Mr. ard (Clerk of that Office) and not an imme- 
diate Clerk of the Office, a Superſedeas to the Writ of Privilege was 
granted on Motion; the Court having agreed, that he had no more 

(4) That an Privilege than an (d) Attorney's Clerk. 


Attorney's 


Clerk has no Privilege. Comb. 12. adjudged.— But the Clerk to the Clerk of the Pells in the 
Exchequer is intitled to the Privilege of that Court. Comb. 482. 


Stil. 460. A Serjeant at Law, (e) Barriſter, Attorney or (F) other privileged 


: 4 1 Perſon, whoſe Attendance is neceſſary in Feftminſter Hall, may (g) lay 


(e) Tho' he his Action in Middleſex, tho* the Cauſe of Action accrued in another 
hath diſcontinued his Practice for ſome Time, 2 Show. 176. (f) This Privilege extends to 
Judges Clerks, and alſo to the Clerk of Aſſiſe. Salk. 670, 671, (g) It is the common Right of 


any Gentleman at the Bar to have a Trial at Bar; and it has never been denied in the Caſe of an 
Officer of the Court. 6 Mod. 123 per cur. 


1 | County 


— 


28 F< bw 
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County ; and the Court on the uſual Affidavit will not change the 
Venue. | 
But it hath been held, that if a privileged Perſon be ſued, and the . 


| Show. 148. 
Action brought againſt him in the right County, his Privilege will not Bie v. Har- 
intitle him to have it tried in Middleſex. | 9 


Wilcocks's Caſe, Trin. 2 Ann. the Venue is ſaid to. have been changed where an Attorney was Defendant. 


If an Attorney lays his Action in London, the Court will change 2 Vert. 47 
the Venue on the uſual Affidavit; for by not laying it in Middleſex, Salk. 668. 
he ſeems regardleſs of his Privilege, and is to be conſidered as a Per- 
ſon at large. | | 

On a Motion to diſcharge a Rule which had been obtained for chan- 7, R aye; 
ging the Venue, it appeared, that the Plaintiff was a Barriſter and 1556 
Maſter in Chancery; and the Court held, that he had a Privilege by Fitzg-49-5.C. 
Reaſon of his Attendance, to lay his Action in Middleſex, and there- - v. 
fore diſcharged the Rule. N 


2. Ok the Privilege and P2otetfon allowed thoſe whoſe At⸗ 
ttendance is neceſſarily required. 


The Law not only allows Privileges to the Officers of the Court, y Brow. 15. 
but alſo protects all thoſe whoſe Attendance is neceſſary in Courts; ſo Rm. 101. 
that if a Suitor is arreſted either in the Face of the Court, or out of * On” LING 
the Court, as he is going and cominy to attend and follow his Suit, 8 & 
and it appears upon Complaint made thereof, that the Fact was ſo, the Goldſ 53. 
Court will not only diſcharge the Party from the Arreſt, but will pu- 
nith the Officers or Bailiffs, as alſo the (a) Plaintiff who procured the (4) If he 
Arreſt, as for a Contempt to, the Court knew that 


the Party 
was proſecuting or defending any Suit; becauſe an Affront to the Court, as well as an Injury to 
the Party arreſted. 2 Lill. Reg. 369. | EO ERC = 


Serjeant Scroggs entring his Coach at the Door of Weſtminſter Hall, Mich. 26 
was arreſted upon a Latitat out of B. R. and Complaint being made * 1 
thereof in C B. it was agreed, that not only Serjeants at Law, but all 12 8 
other Perſons whatſoever, are freed from Arreſts ſo long as they are in 
View of any of the Courts at Weſtminſter, or if near the Courts, though 
out of the View, that any Diſturbance may be occaſioned to the Courts 
or any Violence uſed, which in ſuch Caſes is very penal. In this Caſe 
the Serjeant was diſcharged of the Arreſt by the Rule of Court, and the 
Judges ſaid, that if the Plaintiff ſhould bring an Action againſt the She- 
riff for an Eſcape, they would commit him ; the Bailiffs who made the 


Arreſt were committed to the Fleet, but the next Day upon their Sub- 


miſſion and Acknowledgment were diſcharged, paying their Pees. 

So where one Long an Attorney of C. B. was arreſted in Palace Tard, , 14g. 187. 
not far from the Hall Gate, fitting the Court, he together with the Long's Cuſe. 
Officer was brought into Court, and the Officer committed to the Fleet ; 
and becauſe the Plaintiff was an Attorney of B. R. who informed the 
Court of C. B. that his Cauſe of Action was 200 J. the Court ordered 
that another of the Sheriff's Bailiffs ſhould take Charge of the Priſo- 
ner, and that the Prothonotary ſhould go with him to the Court of 
B. R. and that Court being informed how the Caſe was, diſcharged the 
Defendant on common Bail. The Writ upon which he was arreſted was 
an Attachment of Privilege, which the Court ſuppoſed to be deſigned 
to ouſt him of his Privilege; for there was another Writ againſt him 


at the Sheriff*s Office, at the Suit of another Perſon. 
Vol. IV. L11 If 
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Dier 377. . If Proceſs bath iſſued againſt a Husband, and in coming to defend 
- > „ 1. it, he and his Wife are both arreſted, the Wife ſhall have Privilege as 
& £14. s, well as the Husband ; for they are conſidered as one Perſon in Law, 
and the Wife cannot anſwer without her Husband. 1: 
2 Rol. Abr. If the Court gives either Plaintiff or Defendant Leave to inquire 
272. after Evidence in any Cauſe depending in that Court, and he be ar- 
reſted, he ſhall have Privilege; but it is otherwiſe if he goes without 
the Permiſſion of the Court. So if one on the Day he has been at- 
tending his Cauſe be arreſted at ten a Clock at Night, by one no way. 
engaged in the-Cauſe, he ſhall not have Privilege. e | 
Fenk. 173. A has a Suit againſt B. in C B. and afterwards B. is arreſted in an 
inferior Court, when he was not coming to or returning from the De- 
fence of his Suit, he ſhall not have Privilege. 33 
Comb. 29 The A Perſon coming to give Security of the Peace, it was held he 
King v. Fiel. was privileged; if he had come to have ſworn the Peace, the Arreſt 
W would have been allowed. 2 33 3 
Salk. 344. _ So where one came to confeſs an Indictment, the Court held he 
had no Privilege eundo & redeundo, becauſe there was no Proceſs 
againſt him. 
1 Vent. 11. The Courts not only protect the Parties themſelves, but all Wit- 
16 Mod. G6. neſſes are protected eundo & redeundo; for ſince they are obliged to ap- 
pear by the Proceſs of the Court, they will not ſuffer any one to be 
moleſted whilſt he is paying Obedience to their Writ. 


_ 6.4 * Alſo the Courts not only protect the Perſons of their Attendants, 

1 % but likewiſe all thoſe Things that are neceſſary for their Journey or 

273. the Defenſe of their Suit; but not Merchandiſes or Goods for Sale 
or Traffick. f 2 


3. In what Caſes this Puivilege is to be allowed. 


Los af 1 chant 

1 Sand 6711 The Privilege allowed Officers of the Court, is to be underſtood as 
extending only to ſuch Caſes where the Party who ſues them has 
ſufficient Remedy in their own Courts; therefore if a Writ of Entry 
or other real Action be brought againſt an Attorney of B. R. he can- 
not plead his Privilege ; becauſe if this ſhould be allowed, the Plain- 
tiff would have a Right without Remedy; for the King's Bench hath 
not Cognizance of real Actions. | EY 

1 Sand, 631, So if an Attorney of C. B. be ſued in an Appeal, he ſhall not bave 


his Privilege; for his own Court hath not Cognizagce of this 
Action. 


1 Sid. 362. So if Money be attached in an Attorney's Hands by foreign Attach- 


1 Sand. 679. ment in the Sheriff's Court in London, he ſhall not have his Privilege; 


2 Keh. 346. becauſe in this Caſe the Plaintiff would be remedileſs; for the foreign 
Turbill'sCaſc, 


Cp 0:d. 2 Leon, Attachment is by the particular Cuſtom of London, and does not lic 
156. at Common Law. 

4 Lon. 81. In Indictments, Informations or Suits in which the King alone is 
2 Rol. Abr. concerned, the Officer ſhall not have Privilege; for it would be unrea- 


274. ſonable that the Courts ſhould allow Protection to thoſe who offend 

Lit. Rep. 97. againſt the publick Peace of the Community and the King's Intereſt. 

3 398. But it ſeems the better Opinion, that in an Action qu! tam, as on 
omb. 319. 


. the Stat. 23 H. 6. againſt an Attorney, for continuing Sheriff longer 
Skin. 54 * than a Year, the Defendant ought to have his Privilege; for tho it 
Falk. zo. be brought in the King's Name, and the King is to have Part of the 
Id. Raym. Money, yet it is to be conſidered as the meer Suit of the Party, in 
27, which the Party may be Nonſuit; alſo the Party may have a Tales 
without the Warrant of the Attorney General. 1 
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Alſo the Privilege the Courts allow their Officers, is reſtrained to He. 77 
thoſe Suits only which they bring in their own Right, or are brought Dier 24 pl. 
againſt them in their own Right; for if they ſue or are ſued as Exe- , © 


Sid. 157. 
cutors or Adminiſtrators, they then repreſent common Perſons, and Laveb os. 
are not intitled to Privilege. Godb. 10. 

F ; Brown & 
As where a Clerk of the King's Remembrancer in the Exchequer, _ : ſt 


married a Woman who was Executrix to F. S. and having brought 
an Action of Debt by Privilege, for a Debt due to the Teſtator, it 
was held that he was not intitled to Privilege. | 

So in an Action againſt an Atterney, who was Executor to J. F. Sz 2. 
who pleaded his Privilege, but was over-ruled, tho' it was urged, | “ ” 7.90 
that there was a Difference where the Attorney was Plaintiff, and „„ va 
where Defendant; but the Court held it the ſame in both Caſes. land. 

Alſo if a privileged Perſon brings a Joint Action, this deſtroys his 2 xe. A5, 
Privilege; becauſe thoſe with whom he joins are not Officers of the 274. 
Court, nor intitled to the Attachment which the Court grants to its 
own Officers. | W ESt | 

So if an Action be brought: againſt a 1 Perſon and others, 14 H. 4. 21. 
he ſhall be ouſted of his Privilege; for if otherwiſe, he would deſtroy 20 H. 6. 32 
the Plaintiff's Action, as he would be obliged to ſue the others by ori- w_ * 
ginal Writ, and him by Petition; but ſome Opinions are, that this * * — 4 
muſt be underſtood where the Action is joint in its Nature, and can- Godb. 10. 
not be ſevered; and that if the Action can be ſevered without doing Næ 68. 


any Injury to the Plaintiff, the Officer ſhall have his Privilege. 2 Sid. 157. 
＋ ek | p 8 1 Vent. 298, 
| 2 Lev. 129, 2 Med. 296. 1 Vern, 246. 


But this Matter came wy to be conſidered in a late Caſe where R 8G, 2. 
Treſpaſs was brought in B. R. againſt'an Attorney and another Per- in B. R. Prate 
ſon, the Attorney pleaded his Privilege as an Attorney of C. B. and v. Sal. 
concluded, quod non intendit quod rur cognoſcere velit, Ec. and on De- 

murrer, tho it was admitted that the Nature of the Action was ſe- 

veral, yet the Court on Conſideration of the above- cited Caſes held, 

that the Rule was general, and that the Plaintiff was not bound to 

bring ſeparate Actions ; and thereupon awarded a Reſpundeas Ouſter. 


4. Of claiming and allowtng Pzivilege; and therein, that it 


muſt be ſet fo2th and pleaded, 


Privileges are to be claimed and allowed of in Courts in ſuch (a) 


Dal . 
Manner as the Law directs, and in moſt Caſes is a Matter to be ta- N 34. 
ken (5) ſtrictly. - "a 2 Bu ſ. 36. 


ES: (a) Not to 
be allowed on Motion. Stil. 373. vid. 2 Cha. Ca. 69.—An Attorney muſt plead his Privilege, and 
cannot be diſcharged on Motion. Salk. 544 (5) 2 Sid. 164.——but . for it ſeems diſcretionary 


in the Court to relieve on Motion, or put the Party to his Writ of Privilege. 


If an inferior Court will proceed after a Writ of Privilege is deli- 8 Co. 141. 


vered, it is a Nullity; and the Courts at Jeſftminſter will diſcharge 2Brownl. 101. 
the Party. | —— A Writ 

| | of Privilege 
diſallowed by an inferior Court, held Error. Cyo. Eliz. 152. 


One Fletcher was ſued in the Marſhal's Court, and he procured a Hill. 26Car. 2. 
Writ of Privilege as Attorney of C. B. upon which the Plaintiff in 9 
the Marſhal's Court ſurmiſed, that he was forejudged before, and pro: 
duced the Record of his Forejudger; upon which the Marſhal's Court 

proceeded 
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proceeded ; and upon Complaint thereof in C. B. the Court held, that 
the Writ of Privilege ought not to have been queſtioned there, but 
ought to have been allowed ; and that if it was not duly obtained, it 
was a Matter examinable here; therefore all the Proceedings in the 
Marſhal's Court were ſet aſide, and the Plaintiff ordered to pay all 
Coſts of the Proceedings ſince the Writ of Privilege, otherwiſe an 
Attachment to iſſue. mia 390 1 5; S. S „„ 
6 Mod. 305. A Clerk to one of the Barons of the Exchequer being ſued in B. R. 
Phips v. Fack* pleaded, that tempore quo memoria nom extat all the Clerks of the King's 
22 Court of Exchequer were privileged from being ſued elſewhere than 
in that Court; and that the Defendant was Clerk to R. P. un Baron 
de Scaccario noſtro prædictꝰ; upon Demurrer the Court ſaid, there were 
two Ways of pleading Privilege; one was, to go to Iſſue, and at the 
Trial, if the Party be an Officer of Record, to ſhew it by producing 
the Record; if he be not an Officer of Record, but is Attendant on 
one of the Barons, that muſt be tried by a Jury; becauſe the Court 
of Exchequer, as a Court, cannot take Notice of it no more than the 
Court of King's Bench; the other Way is, if he be an Officer on Re- 
cord, to produce a Writ of Privilege at the Time of the Plea. pleaded, 
and then no Iſſue can be joined upon it; and here the Cuſtom is ill 
pleaded, for tempore quo non extat memoria is Nonſenſe, it ſhould be cu- 
jus cont® memoria, Ec. and becauſe that he did not aver to one of the 
Barons of the King's Exchequer, but de Scaccario naſtro, a Reſpondeas 
Ouſter was awarded. | E. gels Ji delt dns 5 
2 = In an Action againſt A. he pleaded his Privilege thus: And the ſaid 
Stephens v. A. in his proper Perſon, ſays, that he is, and at the Time of exhibi- 
Squire. ting the Bill was, one of the Clerks of T. V. one of the Prothonota- 
© ries of the Court of C. B. at Veſtm. in the County of Middleſex, and at- 
tending his Office every Day, and concluded with an Averment gene- 
rally, without annexing any Writ of Privilege to his Plea ; and this on 
Demurrer was held ill, becauſe the Defendant did not ſay venit as well 
as dicit; and for that he did not lay any Venue, ſo as the Fact of his 
being a Prothonotary's Clerk might be tried; for it is a Matter iſſua- 
8 ble, for their Clerks are not (a) inrolled. | 
Nest. — ' N g 
But 4 Privilege of an Attorney or Officer on Record is not tra verſable, nor triable per Pais. 
Salk. 30, 543. 2 Sid. 164. 2 Lutw. 1466. 1 Vent. 264. 3 Keb. 352. Skin. 582, 


Salk. 545 To an Action brought in B. R. the Defendant pleaded his Privi- 

af a, lege of an Attorney of G B. without producing any Writ of Privi- 

v. Garret, lege, and without ſaying prout patet per Recordum; and two Exceptions 
taken: 1/, The Want of Averment, prout, Gc. 24ly, That there 
was no Place laid where the ' Defendant was an Attorney ; and per 
Holt Ch. J. there are two Ways of pleading this Matter ſo as it cannot 
be denied, viz. with a Profert of a Writ of Privilege, or of an Exem- 
plification of the Record of his Admiffion ; or elſe it may be pleaded as 
it is here; and as to the Averment by the Record, it is never pleaded 
as a Matter of Record, which is always pleaded with Time, viz. of 
ſuch Term, Oc. but never any Plea was ſeen that the Defendant of 
ſuch Term was admitted Attorney, Oc. As to the ſecond Exception he 
ſaid, that it was not neceſſary to lay a Venue; for that this being a 
Matter concerning the Perſon of the Defendant ſhould be tried where 
the Writ was brought. 


Salk.545-Dil- An Attorney of C. B. being ſued in B. R. pleaded his Privilege; 


2 to which it was demurred ſpecially, for not concluding his Plea with a 


$98. S. C. vid. Profert of a Writ of Privilege reef his being an Attorney, Ec. 
Fareſl. 106, and per Holt Ch. J. the Difference is, if Privilege of an Attorney be 


cm pleaded with a Writ, the Defendant cannot be denied to be an At- 


like Caſe. +. torney; 


© N : id Wet Fans it E. N = 5 , 2 4 
- 2 + d * 2 * x 4 I 7 P Y 1 2 0 a 
r ee . INN 


2 a bs 4 * at 3 9 3 


Puvilege. 225 


torney; if without, he may; and then a Certiorari ſhall be awarded to 
certify whether he be or nor. 3 | 

An Attorney of C. B. pleaded to the Juriſdiction of the Court of 6 Med. 114. 
B. R. E per curiam, he ſhall not be (a) ſworn to his Plea, nor need — rl 
the Writ of Privilege be ſet forth at large; and if Matter of Fact be be .. 


pleaded in Abatement, and found againſt the Defendant, Judgment (b) peviiegs in 
final ſhall be given. B.R. and an- 


. nexed a Wrir 
of Privilege to his Plea, teſted after the Action brought, but made no Affidavit of the Truth of 


his Plea; and on a Motion of Mr. Parker, the Plea was ſet aſide for Want of the Oath; and be- 
cauſe ir did not appear by the Wrir, that the Defendant was an Attorney at che Time of bringing 
the Action. Mich. 6 Geo. 2. Wicks v. Dagley. — The Defendant pleaded his Privilege that he was 
an aQing Clerk to Sir ray, a Coke, and annexed an Afﬀidavit to his Plea, that he ſolicited Cauſes 
in the Court of C. B. but becauſe he did not ſwear that he entred Cauſes in that Office, or that 
he did Buſineſs as an entring Clerk, the Plea was ſer aſide. Hill. 2 Geo. 2, in B. R. Edmund and 
Thomas. (b) That it is peremptory. Bro. Perempt. pl. 48. 


In Aſſumpſit by A. againſt B. for 1000 Yards of black Cloth, for 2 Sid. 164. 
which the Defendant promiſes to pay, &c. the Defendant pleaded his _ * 2 
Privilege as an Auditor of the Exchequer, in theſe Words, That the — * 
Barons of the Exchequer, their Clerks, or other Officers of that Court, 
have not been impleaded elſewhere; to which Plea there was a De- | 
murrer: 1/, Becauſe it was pleaded in the (c) Negative. 24ly, Be- (e) Vid. 2 La. 
cauſe it was general, that the Barons and their Clerks ; which doth not Ray. 869. 
ſhew but that one of their Clerks might be ſued elſewhere. 3aly, That n 1466: 


the Concluſion was, he hopeth, Sc. and for theſe Reaſons the Plea 


was thought ill; it was likewiſe ſaid, that he ought to have concluded 


hos paratus eſt verificare, unleſs the Puiſne brings into Court the (4) (4) The pri- 
Red Book of the Exchequer. | | veg of * 
Officer o 

the Exchequer may be pleaded, or by ſhewing the Red Book of the Exchequer allowed. 1 Keb. 
256, 2 Keb. 103. 2 Lutw. 46. — An Accountant of the King's Exchequer allowed his Privilege 
in B. R. on a Baron's coming into Court and ſhewing his Book of Accounts, and this without any 
Plea or Prayer of the Party. 2 Bulſ. 36. Where one intitled to the Privilege of the Court of 
Exchequer is ſued in C. B. the Court ſends a Superſedeas; but if it be in B. R. no Swperſedeas is ſent, 
for that would be to ſuperſede the King; but the Practice is, to ſend up the Red Book by the 
Puiſne Baron, Salk. 546. per Walter Ch. Baron. 


In Aſſumꝑſit, the Defendant Venit & dicit, that he is an Officer of 1 L4. Raym. 
the Exchequer, and pleads Privilege; and on Demurrer two Exceptions 33% 
were taken: 1ſt, Becauſe he pleads his Privilege by Writ, but not un- 3 * 
der the Seal of the Court. 24h), That it is not ſaid, that the Court Lloyd. 
ought not to have Conuſance in the Beginning of the Plea; & per Holt 


Ch. J. If a Man pleads Privilege, and at the Time of pleading he pro- 


duces a Writ teſtifying that he is an Officer, the Plaintiff cannot deny 


the Privilege; but if he pleads it without a Writ, the Plaintiff may de- 
ny it, but the Plea is good without ſhewing the Writ; as to the ſecond 
Exception he held, that the Concluſion made the Plea; for if a Man be- 
gins in Bar and concludes in Abatement, it is a Plea in Abatement, 

The Clerks of the Papers and Secondary of the King's Bench, when 1 54. 74. 
they claim Privilege, declare themſelves to be Clerks to the Maſter. 

Privilege in the Common Pleas muſt be certified by the Prothonota- 1 $14. 65. 
ries, and not by the Secondaries, Th 

It hath been a Matter of great Doubt how far an Attorney of C B. 2 Rulf. 207. 
or other Perſon privileged, being in Cuſtodia Mareſcalli, ſhall be ouſted 2 Rol. Abr, 
of his Privilege; for as on the one Hand being in actual Cuſtody, he . 
is to anſwer to the Plaintiff's Demand lodged againſt him, and not to rr 1 * 
the Proceſs that brought him in; and on the other hand, it being 3 Lev 343. 
thought hard that his being there by Coertion and on a fictitious Treſ- Carth. 377. 
po ſhould ouſt him of his real Privilege: The Determinations herein ! £4: Is 

ave been, 1/f, That tho A. be in Cuftodia Mareſcalli at the Suit of? 3. 130. 

B. ver when B. declares againſt him he may plead his Privilege, be- 
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cauſe he comes there by Coertion, and had no Opportunity before to 
take Advantage of it. 24h, If A. files Bail at the Suit of B. and in 
the ſame Term a Declaration is delivered againſt A. at the Suit of C. 
A. may plead his Privilege againſt C. as well as againſt B. for it were 
abſurd that C. who tops his Suit upon the Action of B. ſhould have 
more Liberty or Advantage againſt A than B. himſelf had. 344y, But 
if it be in a ſubſequent Jerm, or if by any thing A. waiyes his Pri. 
vilege in the firſt Action, he then becomes obnoxious to the Suits of eve. 
ry one; and as to C. he is truly 2 Cuſtodia Mareſcalli ; for being once 
ouſted of his Privilege, he can no longer attend as an Officer in. the 
other Courts, but is fix'd in the King's Bench; and therefore cannot 
by the Suppoſition of the Neceſſity of his Attendance ouſt the Party 
of his Action. 5 
Carth. 377. So if an Attorney of C. B. is brought into the Court of B. R. at the 
Suit of an Attorney there, which is an Eſtoppel to the Defendant's 
Privilege, the Defendant ſhall be ouſted of his Privilege in all ether 
Actions commenced againſt him in B. R. in the ſame Term; ;becavſe 
the Juriſdiction of this Court was attached upon bim by the firſt 
Action. | h = 
22 H 6. 7. As to the Time of pleading Privilege, it has been laid down in a 
g N Variety of Caſes as a ſure Rule, that after Imparlance the Defendant 
ks, 33. cannot plead his Privilege, becauſe by imparling he affirms the Juriſ- 
Godb. 286. diction of the Court, which by this Plea he would ouſt; but herein 
Stil. 295- theſe Piſtinctions have been taken, and the Law herein by the mo- 
8 4.0 dern Authorities ſeems now eſtabliſhed, that after a general Impar- 
221, 256, Jance, the Defendant cannot plead Privilege, becauſe he muſt then 
2 Show. 145. plead in Chief; ſo after a ſpecial Imparlance in this Manner, Salvis 
Hard. 365- omnibus allegationibus & exceptionibus omnimodis tam ad breve quam ad 
ren A - narrationem; for by this ſpecial Imparlance he has confined himſelf to 
131, 163. take Advantage of Defects in the Writ and Count only; but in Caſe 
1 Show. 49. of a general ſpecial Imparlance obtained from the Court, viz. Salvis fibi 
Lutw. 46. omnibus & omnimodis advantagiis & exceptionibus, he may after plead 
ar 4 - his Privilege; for this is not to ouſt the Court of its Juriſdiction, but 
is a Privilege which each Court allows to the Officers of the other, to 
be ſued in their own Court only, 
Tin. 13 An. A Witneſs was arreſted in his Return from J/incheſter Aſſiſes, and 
in B. R. in the Term following was diſcharged by Motion on common Bail by 
Hatch v. Bliſs. the Court from which the Record iſſued, and that without having the 
Privilege of the Court of Ni Prius certified; had the Arreſt been at 
the Aſſes, the Judges there might have diſcharged him; for Privile- 
ges given by Law are to be proſecuted in ſuch a Manner as the Party 
may moſt eaſily get the Benefit of them. 


5. How p2ivileged Perſons are to ſue and be ſued. 


4 Inſt. It, When an Attorney or other Officer intitled to Privilege, is Plaintiff, 
95 In che be regularly ſues (a) by Writ of Privilege, and is ſued by Bill; which 
Exchequer, Proceſſes iſſue out of the Court in which the Action is commenced, 


where the and have no Foundation in Chancery. 
Plaintiff is | 


privileged, the Suit is by Quo minus; where the Defendant is privileged, the Suit is by Bill, 
Salk. 546. ; 


i Vent. 199. But an Attorney is. not obliged to ſue by Writ of Privilege, but 
28 E. 3. 4. may ſue by Original; bur if he elects the former, he muſt name him- 
Cre Elia. 751. ſelf Attorney, 2 for when any particular Character or Relation gives 
any Perſon Rights and Privileges, it muſt be {ct forth, | 
$ -:; | 


And 
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And therefore it hath been held, that if an Attorney ſues by Ori- 2 Tc. 40 
inal, he muſt declare as others do; and that if he does otherwiſe, it! Vent. 198. 
will be fatal on a ſpecial Demurrer, tho' aided after Verdict, and * * 
alſo good on a general Demurrer. 3 Keb. 10. 

Attornies are intitled to Proceſs of Attachment, are not to be ar- Mod 
reſted nor held to ſpecial Bail, let the Cauſe of Action be what it N 
will; for being Officers of the Court they are obliged to a conſtant 
Attendance, and are preſumed to be always amenable. 

A Philazer of B. R. was arreſted by Writ, but diſcharged on com- gn; 344 
mon Bail; for he ought to be ſued by Bill, as being preſent in Court. Brown's Caſe, 

A Bill cannot be filed againſt a Perſon privileged, in Vacation; for 53% 
then he is not preſent in Court, and as to the Vacation, it begins the mw 
laſt Day of the Term, as ſoon as the Court riſes. 

The Bill muſt be filed tho* the Attorney agrees to appear and diſ- Salk. 544- 
penſe with it; but it may in ſuch Caſe be filed afterwards. 

In an Attachment of Privilege by the Marſhal, he ſhall have no At- 6 aq. 16 
torney, becauſe preſent in Court. | | ; 

An Information was exhibited againſt the Cu/tos Brevium of B. R. Sid 134. 
for Abuſes and Miſdemeanors in his Office, who refuſed to appear in * * 

57 get. 
(a) Perſon, but would have appeared by Attorney; and the Opinion (a) An At- 
of the Court was, that he could not appear by Attorney, being an torney may 
Officer of the Court, and preſumed to be always preſent; and there- plead bis 
fore it was agreed, that no Proceſs ſhould be iſſued againſt him; but chi ne. 0h. 
that upon reading the Information, if he did not appear, Judgment ohbane 1 
ſhould be given againſt him. | | Tnconveni- 


ence ; for he 


may be fick, or have Buſineſs in another Court, and the Precedents are both Wa ys. Stil. 413. 


In an Action brought by an Attorney by Bill of Privilege, the Judg- Cre. Car. 580. 
ment was, Quod nil capiat per Breve, inſtead of Nil capiat per Billam ; R1m ed v. 
which was held manifeſt Error, unlefs it could be amended as the Mi- * 
ſtake of the Clerk. | Fj 

In a Bill of Privilege by or againſt an Attorney, no Capias lies, but 1 Leon. 329- 
an Attachment of Privilege; and conſequently on ſuch Proceeding ©&*® , B4i- 
there can be no Outlawry. | | | 3 

In an Attachment of Privilege by or againſt an Attorney, it hath pie, = 5 
been held, that Pledges to proſecute muſt be entred on the Impar- zz. 53 


lance Roll; and that this is not barely Form, but Matter of (þ) Ce. Car. 


Subſtance. | 91, 92. 


; 3 Te. 39. 
(5) Seems now aided by the 4 & 5 Ann cap. 16. 


The Judges, Prothonotaries, Attornies, Sc. of the Court of C B. 2 Hod. 297. 
whoſe Attendance is wholly required in Court, are not ſuable by Ori- 3 2 3837 
ginal, but by Bill only; but Serjeants at Law, Judges Servants and 1 4 
other Clerks, who tho' they may be intitled to the Privilege of being 399. , 
mg 1 that Court, yet muſt they be ſued by Original and not 

y Bill. | | | 

In Aſſumpſit by Bill againſt the Defendant as n#* clericorum Domini Trin. 5 Geo. 2. 
Regis coram ipſo Rege, the Defendant pleaded that he was a Philazer, in B. R. Da- 
ab/que hoc, that he was a Clerk; and on Demurrer, the Plea was ſet * v. Hay 


aſide as frivolous and impertinent, for that Philazers are Clerks. — 


6. Whether there can be Privilege againſt Pꝛivilege. 


It ſeems a general Rule, that there can be no Privilege againſt Pri- 5% Privilege 
vilege; ſo that if an Officer of one Court ſues an Officer of another, + 


the Fenk. 131. 
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2 Brownl. 267. the Defendant ſhall not plead his Privilege; for the Attendance of the 
Moor 153. Plaintiff is as neceſſary in his Court as the Defendant's is in his; and 
Fork 19% therefore the Cauſe is legally attached in the Court where the Plaintiff 
enk. 173. | 
2 Keb. 346, 15 an Officer. . 
> Leon. 41, As where 7. S. Attorney of B. R. brought Treſpaſs againſt the 
Povey's Cale. Warden of the Fleet, who came into the Court of C. B. and prayed 
' the Advice of the Court, whether he being an Officer of the Court 
ſhould be obliged to anſwer; and on Conſideration of the Equality of 
Privilege, the Court determined, that he who commences his Suit firſt 
is intitled to Privilege ; and therefore adviſed the Warden to anſwer. 
4 Leon. 193. So where one of the Clerks in Chancery was impleaded in C. B. by 
Ben. Fohnſon's Bill of Privilege by an Attorney of the ſaid Court, and prayed his 
Caſe. Privilege ; but it was denied him, becauſe the Plaintiff was privileged 
in that Court as well as the Defendant in Chancery, and was firſt in- 
tereſted in his Privilege by bringing his Writ. | 
Hard. 115. So where the Plaintiff brought his Bill in the Exchequer, to be re- 
Baker v. Len- lieved againſt a Bond, put in Suit againſt the Defendant in the Petty- 
thet. Bag Office, which is a Court of Common Law, to which the Defen- 
dant pleaded his Privilege as an Officer of the Court of Chancery ; 
and herein the Court agreed, that when both Parties are privileged 
Perſons, his Privilege ſhall rake Place who firſt ſues; ſo that here the 
Suit in Equity to be relieved againſt the Penalty of the Bond, being 
firſt attached here, gained a Preference in the Plaintiff in his Suit, 
which is a diſtinEt Suit from that of the Defendant's at Common 
Law; and therefore the Plea was over-ruled, and an Injunction awar- 
ded *till Anſwer. In this Caſe it was ſaid, that if both are privileged, 
bur the Attendance of the one is more requiſite than that of the other, 
bis Privilege ſhall be allowed who has moſt Cauſe of Privilege. 
1 Ld. Ram, Where an Action is ſued by the King, the Defendant ſhall not have 
27» Privilege; for Privilege is not good againſt Privilege. 
1 Ld. Rayn, An Attorney of C. B. ſued a Member of the Univerſity of Oxford, 
342. Folliffe who prayed his Privilege, which is not to be ſued in another Place; 
v. Langſton. and tho? it was inſiſted that this Privilege was given them by Act of 
Parliament, yet in regard the Words were general, the Court held, 
that there was no Neceſſity to conſtrue them ſo as to extend to Privi- 
leges before in eſſe; and that therefore this ſpecial Privilege was not 
taken away by the Statute. 


— 


— kd — 2 — 


(C) Pꝛivilege of Peers and Members ok Par⸗ 
| liament: And herein, 


1. Who ſuch Perſons are that are intitled to this Pꝛivilege. 


4 Inft. 24. LL Peers, without any Diſtinction as to Degree or Rank, are 
Stil 222,253, intitled to Privilege ; for they are equally obliged to (a) attend 
Dier * : the Service of the Publick, and are always ſuppoſed amenable, and 
* og to have ſufficient Property to anſwer in Suits and Actions brought 
Mor 167. againſt them, and on theſe Grounds are not to be arreſted or moleſted 


Scobel's Me in their Perſons. This Privilege extended formerly to Abbats, as it 
morials | 

103. Sir Simon Dew's Journals 414. Finch' 355. (a) Dier 60. a. in Margin. Ney 102. Moor 78. 
Stam f. P. C. 38. That the King's Grant gr Charter of Exemption cannot diſcharge a Noble- 
man from his Attendance in Parliament. \ luſt. 49. | 


5 | does 
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does to Biſhops, Members of the Convocation, and Members of the 
Houſe of Commons at this Day. x 
The Privilege of Parliament, according to the (a) Law of Parlia- (a) Ld. Coke 
ment, is of a very extenſive Nature; but all that is here intended to Apes 
be treated of is only the taking Notice of and pointing out ſuch Caſes OY ee 
and Reſolutions relative hereto, as are to be found in the Books of, 4 1 e ay 
Law; not to determine concerning this Privilege as ſettled by the ignerata, a 
Rules and Orders of each Houſe, of which they themfelves are the 04's connitas 


(b) ſole Judges, tho' the King's Courts (c) incidently take Notice y_ . 


| Prinn's Ani- 
mad. on 4 Inſt. 12. Cro. Car. 181, 604. 2 Ld. Raym 1111, (c) Vid. 1 Mod. 66. Have determi- 
ned in relation to their Journals. Hob. 111. Sce the Arguments in the Caſc of 4 bby v. White, 
1 Salk. 19. 6 Mod 45. 2 Ld. Raym. 938. Barnadiſton v. Soame. 2 Lev. 114. 3 Keb. 365, 369. 
Onſlow's Caſe. 2 Vent. 37. The Queen v. Paty. 2 Ld. Raym. 1105. 


This Privilege extends only to the Peers of Great Britain; ſo that Co. Lit. 56. 
a Nobleman of any other Country, or a Lord of Jreland, hath not 2 % 45: 
any other Privileges in this Kingdom than a common Perſon; alſo * 
the Son and Heir Apparent of a Nobleman is not intitled to the Pri- 
vilege of being tried by his Peers, which is confined to ſuch Perſon 
as is a Lord of Parliament at the Time; but it ſeems that an Infant 
Peer is privileged from Arreſts, his Perſon being held ſacred. 

The Peers of Scotland had no Privileges in this Kingdom (d) before (a) 9 Co 117. 
the Union, but now by the twenty-third Article of the Union, The 
ſixteen elected Peers ſhall have all the Privileges of the Peers of Par- 
liament of Great Britain; alſo all the Reſt of the Peers of Scotland p. , 
ſhall have all the Privileges of the Peerage of England, excepting only 583. 
that of Sitting and Voting in Parliament. 

A Peereſs by Birth is intitled to Privilege; fo of a Peereſs by Mar- 4 ay 
riage, and that as well during the Coverture as after; but as a Peerefs 10 ITE 
by Marriage is ſaid to (e) loſe her Dignity by marrying a Commoner, 200% Cal 2 24. 
Q. if after ſuch Marriage ſhe is intitled to any Privilege. 6. 5 16. 

| 0. 53. 


It was bolden by my Ld. Ch. J. Hott, in the Caſe of (J) Ld. Ban. j 75 ni. 


bury, that where a Perſon is called by Writ to the Houſe of Peers, he Caſe pofra. 


is no Peer *till he fits in Parliament, the Writ giving him no Nobility 


or Honour; but that it was the Sitting in the Houſe of Lords, and 


aſſociating himſelf with them that ennobled his Blood; and that there- 
fore, if the King or he dies before a Parliament meets, the Writ is de- 
termined, and the Party remains a Commoner; but he held it other- 
wiſe in a Creation by Letters Patents, by which the Party is imme- 


diately noble without any other Act or Ceremony; and tho' rhe Par- 


liament never meets, or the King dies, the Nobility remains to him 
and his Poſterity, according to the Limitations in the Patent. 


2. pow far this Pꝛivilege extends to their Servants and 
Attendants. | 


. . „550 ts 
| A (gs) Member of Parliament ſhall have Privilege of Parliament, not 4 Inf. 24. 
only for his (Y) Servants, but for his Horſes, Sc. or other Goods G .die. 
diſtrainable. $I%s mens Ser- 
3 : : : 8 vants are 
privileged from Arreſts in Time of Parliament. 2 Sbocv. 84. (Þ) Said to extend only to Servants, 
and not to their Tenants. 1 Med. 13. And in Marſh 92. it is ſaid to have been ordered by the 


Lords in Parliament, 16 Car. 1. That only menial Servants, or one wha attended on the Perſon 
of a Knight or Burgeſs of Parliament, ſhould be free from Arreſl. 


Vol. IV. „ nd: ers Ar 
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Stil. 139. J. F. brought Debt for Rent againſt H. who pleaded that he was 

8 Tenant and Servant to Lord Moon, and prayed his Writ of Privilege 

bl and the might be allowed; the Plaintiff demurred; it was argued, that the 

S. C. Stil. Matter of the Plea was againſt the Common and Statute Law; but 

167, 223. per Roll Ch. J. you ought not to argue generally againſt the Privilege 
of Parliament, every Court hath its Privilege; I conceive a Writ of 
Privilege belongs to a Parliament Man, ſo far as to protect his Lands 

(a) 19 155- and (a) Eſtate; and you have admitted his Privilege by your De— 
murrer. 

2 Vent. 154. The Warden of the Fleet inſiſted upon a Writ of Privilege, alledg- 
ing that he was obliged to attend the Houſe of Lords; but it ap- 
pearing that he was ſued upon an Eſcape, and the Court conſidering 
the great Inconvenience that would enſue, and being of Opinion that 
it was in their Diſcretion whether they would grant ſuch Writ or no, 
upon a Motion they ſaid he might plead it if he would, but they 
would not award ſuch a Writ, or if his Privilege was infringed, he 

| might complain to the Houſe of Lords. 

1 Med: 146 In Debt, the Defendant” pleads he was a Servant to a Member of 

O Da ve ; a , . Ld 

been adjudg- Parliament, and ideo capi ſeu arreſtari non debet 5 the Plaintiff prays 

ed between Judgment, and quia videtur quod tale habetur Privilegium quod Magna- 

Rivers v. Cou- tes, Ec. & eorum familiares capi ſeu arreſtari non debent ; ſed nullun 


pointy habetur Privilegium quod non debent implacitari, ides reſpondeat Ouſter. 


230 


nm 


IO. in ſcacc. 
8 Defendant after a general Imparlance pleaded, that he was a Ser. 
2.in C.B. vant to a Peer, viz. the Earl of Pembroke; and by North Ch. J. it is 
roo v. Neat. not receivable, for it is the Privilege of the Maſter and not the Ser- 
* vant's; but the Defendant ought to ſue his Writ of Privilege, for per- 
haps his Maſter will not protect him; and if he will not, he is then 
left to anſwer; like to the Cafe of a Counſellor, where it is the Pri- 
vilege of the Client that he ſhall not be compelled to diſcover the Se- 
crets of the Client; but if the Client be willing, the Court will com- 
pel the Counſel to diſcover what he knows; which Serjeant Maynard 
{aid was his Father's Caſe before the Lord Cecil, in the Court of 
Wards. North ſaid, as it was a Matter of great Conſequence, he 
would adviſe with the Lord Chancellor and the reſt of the Judges, 
what uſed to be done in ſuch Caſes; afterwards it was moved again, 
and North ſaid it was moved in the Houſe of Lords, and that they 
had left it to the Judges to do according to Law; and therefore the 
Plea was rejected. 1 3 11 6 
By an Order 24 Far. 1696. in the Houſe of Lords, it was reſolved, 
that no common Attorney or | Solicitor, tho” employed by any Peer, 
ſhould have the Privilege of this Houſe. „ 4 
By an Order 24 May. 1724. this Privilege was reſtrained to menial, 
Servants. and others neceſſarily, employed about the Eſtates of Peers. 
By an Order 22 Jan. 1715. it was reſolved, that every Peer ſhould 
upon his Honour certify to the Houſe, that the Perſons protected were 
within the Privilege of the Houſe, and ſhould by Letter acquaint the 
Party, arreſting ſuch privileged Perſon, with the ſame. bt 
Mich. 10 An Attorney was taken in Execution upon a Ca. Sa. about two 
Geo. 2. in Years ago, but upon a Letter under the Hand and Seal of the Lord 
2 W.ck- Say und Seal, the Sheriff diſcharged him as Steward to his Lordſhip; 
199%, e a Rule was obtained at the Side-Bar for the Return of the Writ, and 
now on Motion in Court to diſcharge this Rule, it was urged in Be. 
half of the Sheriff, that this Privilege belonged only to the Peer, and 
not to the Party, and was not returnable to the Proceſs; and that 
therefore the Court ought not to infiſt upon a Return, as the Sheriff 
could not juſtify the Detention of the Defendant, but under Peril of 
bringing himſelf and the Plaintiff under the Cen/ure of the Houſe of 
2 ; Peers; 
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Peers; but on Conſideration of the abovementioned Orders, and on 
conſidering the Nature of this Caſe, that the Plaintiff was within the 
ordinary Juſtice of the Court intitled to a Return of his Writ; that 
without ſuch Return he might be debarred from any further Execu- 
tion; but principally from the great Inconveniency that might ariſe by 
allowing Attornies, who are Officers to the Courts in which they re- 
ſpectively practiſe, and therefore amenable to thoſe Courts, this Kind 
of Privilege; the Court gave the Plaintiff Liberty to proceed againſt 
the Sheriff, but gave him Time till next Term to make his Return. 


3. In what Caſes this Pꝛivilege is to be allowed. 


In all Civil Cauſes this Privilege is regularly to be allowed; ſo that Bu. Exigen / 
a Peer of the Realm, or a Member of the Houſe of Commons, is that a Capias 
not to be (a) arreſted or moleſted in his Perſon or (5) Eſtate. — eg 
Lord of Parliament, nor againſt an Abbot or Biſhop; but if Reſeous be returned upon a Lord 
of Parliament, a Capias lies for the Contempt. Moor 767. Finch of Law 355. (a) A Peer of Par- 
liament no! tc be arreſted for Debt, Treſpaſs, c. for he is ſuppoſed ro be aſſiſting the King with 
his Counſel for the Good of the Commonwealth, and ro guard the Realm with his Power and 
Valour. 9 Co. 49. 4. (b) The Goods of a privileged Perſon taken in Execution during the Pri- 
vilege of Parliament ought to be redelivered and freed as well as the Perſon. 1 For. 155. 


But Privilege of Parliament doth not extend to (c) High Treaſon, 4%. 25. 
Felony, Breach of the Peace, or Surety of the Peace. 5 . 
ment Writs, (c) In Treaſon or Felony, or Miſpriſon of Treaſon or Felony, they can only be 
tried by their Peers; but for all other Offences, as Premunire, Riot, Seducing a young Lady from 
her Parents in order to debauch her, &c. they are to be tried by the Country. 2 Hawk. P. C. 424 
That neither Magna Charta, nor any other Law privileges a Peer from being indifted by a Grand 
Jury of Commoners, either in the King's Bench, or before Commiſſioners of Oyer or the Coro- 
ner, &c. 2 Hawk. P. C. 424-—— But. the Court of B. R. cannot receive the Plea of Not guilty, or 
the Confeſhon of a Peer, but only the Lord High Steward; but may allow a Pardon pleaded by 
a Peer to an Indictment in that Court. 2 Hawk P. C. 424 — 80 if a Peer be attainted of Trea- 
ſon or Felony, he may be brought before the Court of B./R. and demanded what he has to lay, 
why Execution ſhould not be awarded againſt him; and if he plead any Matter to ſuch Demand, 


his Plea ſhall be diſcuſſed, and Execution awarded by the ſaid Court, upon its being adjudged 
againſt him. 2 Hawk. P. C. 424. | | 


And therefore in an Indictment for Treaſon or Felony, Treſpaſs vi 2 Hal. Hiſt. 
£9 armis, Aſſault or Riot, Proceſs of Outlawry ſhall ifſue againſt a 2 oP 
Peer of the Realm; for the Suit is for the King, and the Offence is 5. G 45 4 
a Contempt againſt him; but in Civil Actions between Party and Par- 
ty, regularly a Capias or Exigent lies not againſt a Lord of Parliament. 

If a Peer of Parliament be convict of a Diſſeiſin with Force, a Ca- (vo. Eli 170. 
pias pro fine and Exigent ſhall ifſue ; for the Fine is given by Statute 1 -. Stafford 
in which- no Perſon is (4) exempted. | | v. Thynze, vid. 


| WE. Dier 314. 
(4) For Execution on a Statute Sttple, Merchant, on the Staru'e of A#on Burnel, o OF 
tute of 23 H. 8. the Body of a Baron ſhall. be taken in Execution; for by theſe Statutes, ſuch 
Perſons are not exempted. 2 Leon. 173. — So a. Cuſtom to commit Perſons who ſhall take an Or- 
phan out of the Cuſtody of a Guardian, is good without Exception of Peers; for a Peer is not pri- 


vileged in this Caſe, and in a Homine replegiando, where he detains the Body, he ſhall be commit- 


ted. 1 Lev. 162-3 _ 


So in Debt upon an Obligation againſt the Earl of Lincoln, who Cre. Elz 503. 
pleaded Non eft factum, which. being found againſt him, the Judg- Ear of Lin- 


ment was [/deo oy me which on a Writ of Error brought by him was coln v. Flowe v. 


objected to, in that a Capzas does not lie againſt a Peer of the Realm; 
ſed non allocatur ; for by this Plea found againſt him, a Fine is due to 
the King, againſt whom none ſhall have any Privilege. 
An Information was exhibited in B. R. againſt the Earl of Devon- Comb. 49. The 
Hire, for ſtriking in the King's Palace; which being in Time of Par- Xing v. Ear i 
lament of Devonſhire 


r on the Sta- 
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liament, he infiſted on his Privilege of a Peer, and refuſed to plead 
in Chief, but put in his Plea of Privilege; to which there was a De. 
murrer, and the Plea over-ruled, and he was fined 300007. 
In the Caſe of the ſeven Biſhops it was inſiſted, that Peers of the 
Realm could not be committed in the firſt Inſtance, for a Miſdemea- 
nor before Judgment ; and that no Precedent could be ſhewed where 


a Peer had been brought in by a Capias, which is the firſt Proceſs for 
a bare Miſdemeanor, and they put in a Plea in Writing of their 


being Peers, Cc. but the Plea was rejected. 


2 Hawk. P. C. 
152. 


Dier 314. 
Moor 767. 


9 Co. 49. 
Co. Lit. 157. 
1 Fon. 153. 


Paſch. 27 
Car. 2. in 
B. R. 


9 Co. 49. 4. 


9 Co. 49. 4. 


9 Co. 49. b. 


8 Inſt. 129. 


2 Hawh. 
P. C. 427. 
(a) In an Ap- 


peal brought 


Alſo Peers of the Realm are puniſhable by Attachment for Contempts 
in many Inſtances; as for reſcuing a Perſon arreſted by due Courſe of 
Law; for proceeding in a Cauſe againſt the King's Writ of Prohibi- 
tion; for diſcharging other Writs wherein the King's Prerogative or 
the Liberty of the Subject are nearly concerned; and for other Con- 
tempts which are of an enormous Nature. | 

If a Peer be returned on a Jury, on his bringing a Writ of Privi- 
lege he may be diſcharged ; alſo it ſeems the better Opinion, that with- 
out ſuch Writ he may either challenge himſelf or be challenged by the 


Party. | 


Alfo in the Caſe of Sir Edward Bainton, who being returned on a 

Jury, the Court would not force him to be ſworn againſt his Will, 
e being a Parliament Man, and the Parliament then fitting. 

A Day of Grace ſhall not be given againſt a Lord of Parliament; 
for he is preſumed to be Attendant on the Service of the Publick. 

So if a Peer be made Steward of a Baſe Court, or Ranger of a Fo- 
reſt, he may from the Dignity of his Perſon, and the Preſumption 
that he is engaged in the more weighty Affairs of the Commonwealth, 
exerciſe theſe Offices by Deputy; tho' there are no Words for this 
Purpoſe in his Creation. 

So if a Licence be granted to a Peer to hunt in a Chaſe or Foreſt, 
he may take ſuch a Number of Attendants with him as are ſuitable to 
his State and Dignity. | 

A Peer or Lord of Parliament cannot be an Approver ; for it is 
againſt Magna Charta for him to pray a Coroner. 

If a Peer of the Realm bring (a) an Appeal, the Defendant ſhall 
not By admitted to wage Battle, by Reaſon of the Dignity of his 
Perſon. | 


againſt him he ſhall be tried by a Jury of Commoners, and not by his Peers; for the Words of Mas. 
Char. nec ſaper eum ibimus, &c. are to be intended only of the Suit of the King. 3 Inft. 30. 2 Inft. 49. 


Fenk. 103. 


In Fenkins the following Privileges are laid down as belonging to 
Peers: 1. They are intitled to a Letter Miſſive. 2. They have a 
Knight to try any Iflue which concerns them. 3. They are not to be 
arreſted for Debt, Treſpaſs, or any perſonal Action. + They are ex- 
empted from ſerving on Juries. 5. To have no Day of Grace againſt 


them. 6. Upon the Trial of a Peer for Treaſon or Felony, they try 


him upon their Honour only, and not upon Oath. 7. When they 


| paſs through any of the King's Foreſts to attend upon the King, upon 


blowing a Horn they may have a Buck or Doe, as the Seaſon of the 
Year is. 8. They have Power in their Houſe to reverſe Judgments 


given in the King's Bench. 9. They have the Benefit of Clergy 


tho* they cannot read. 10. They are not liable to find Carriages for 
the King when he removes from one Place to another. 


4. Of 
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4. Df the Commencement and Continnance of this Pꝛivilege. 


The Privilege of the Lords commences from the Teſte of the Writ Fa. 1 
of Summons, and the Privilege of a Burgeſs at his (a) Election; but Dal. 58. 
if he be arreſted, or in Execution before his Election, he ſhall not Pier 59, 60- 
h Privilege. | Latch46,1 50+ 
| PR 5 (a) Vid. 1 Sid. 

So Perſons outlawed ought not to be Knights or Burgeſſes of Parlia- 17 4492 
ment, and ſuch Perſons outlawed may be arreſted by Cap. Utlag. Pri- : 
vilege of Parliament notwithſtanding. 


As to the Time and exact Continuance of this Privilege, it ſeems Atkin's Power 
in good Meaſure unſettled even at this Day. It is indeed agreed in F, Perl 38. 
moſt Books that Members of Parliament have Privilege eundo, mo- % Inſt. 2 

. . 8 | YOTUNT, 91. 
rando, (b) & redeundo; and that they are intitled to Privilege as well 


: | . Scobell's Me- 
after a Diſſolution as a Prorogation of the Parliament. morials 88, 


103, 180. 
Sir Simon Decve : Journals 414. 4 Inſt. 48. (b) By the 35 H. 8. cap. 11. Members of Parlia- 
ment have their Wages ſo many Days after the Parliament as they may reaſonably ſpend in their 
Return home. Vid. Raſt. 664. Appendix to Reg. i. 


By two Orders of the Houſe of Lords, one dated the 28 of May = Lev. 72. 
1624. the other the 27 of January 1628. it is declared, that their * com Gs 
Privilege commences from the Teſte of their Writ of Summons to 374 29. 
Parliament; and that upon every Seſſion and Prorogation, their Pri- 
vilege is for twenty Days before and twenty Days after each Seſſion, 
which one of the Orders ſays is Time enough for them to come from 
all Parts of the Realm, and to return; but the Commons never aſſen- 
ted to this, for they claim (c) forty Days before and after each (:) In Cotton 
Seſſion. ; , - Record. 704. 

| they claim | 


forty Days. So by Fenk. 118. 


In the Caſe of Colonel Pit, the Parliament was prorogued 16 April Trin 8 Geo. 2: 

1734. diſſolved the 17th, and the new Writs bore Teſte the 18th fol- in B. B. Col. , 
lowing, and the Defendant Pit, who was a Member of that Parlia- . 
ment, was arreſted on the 201; one of the Queſtions in this Caſe was, 
Whether the Arreſt was within Time of Privilege? And it was deter- 
mined that it was, altho' the Deſendant had lived for two Years be- 
fore no farther diſtant from London than Hammerſmith; but the Court 
did not think it neceſſary, in the Determination of this Cauſe, to aſcer- 
tain the exact Time of Privilege that Members of the Houſe 'of Com- 
mons were intitled to after a Diſſolution of Parliament. 


5. How Pꝛivilege is to be claimed and taken Advantage ok. 


It ſeems that formerly the uſual and indeed neceſſary Way of ta- Dal. 16. 
king Advantage of Privilege, was to plead the ſame, or to bring a S1 177, 186, 
Writ of Privilege; and that Applications in other Manner, or even 214, 222. 
by Motion in Court, were held inſufficent. n <q 


As where the Defendant being a Burgeſs of Parliament brought a Ney 83. 
Letter from the Speaker to the K 


a Writ of Privilege; and in this Caſe it was ſaid, that when Thorpe _ 
was Speaker, he had a general Superſedeas for all Actions againſt him; 
and it was held ill, | 11 be 
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ing's Bench, to ſtay, Ec. but it was Lass 48, 130, 
diſallowed by the Court; for, as the Book ſays, it ought to have been Hodges v. 
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1 Sid. 42. A Perſon choſen to ſerve in Parliament, ſhall not have Privilege be. 
fore the Day of Seſſion; for there is no Clerk of Parliament to cer. 
tify, and the Court will not admit Affidavits in that Caſe ; he ought 
to ſue his Writ of Privilege in Chancery, on the Return of his 

Election. | 

Salk. 509. Lord Banbury was indicted of Murder by the Name of Charles 

* Knollys Eſq; and he pleaded in Abatement, that by Letters Patents 

oP "4 K. Car. 1. created his Grandfather Earl of Banbury, and ſo ſhewed the 

1 Ld. Raym. Deſcent to him and prayed Judgment of the Indictment, becauſe he 

10. S. C. The was not named Earl. The Attorney General replied, that upon his 

85 and Petition to the Houſe of Lords to be tried by his Peers, the Lords 


Neen v. 


nowles, al! diſmiſſed his Petition, and diſallowed his Peerage, Cc. and upon De- 
Ld. Banbury murrer, the Replication was held to be naught, and the Plea good, 
Trin 6, e and the Indictment abated ; and in this Caſe the following Points were 
M. in B. R. determined: 1/t, That it was not neceſſary for the Defendant in his 
Plea to aver that Banbury was within any County in England ; for that 

in Reality there is not any Neceſſity that he ſhould be created of any 

Place. 24ly, That it was not neceſſary for the Defendant to aver that 

he was wunus Parium regni Anglia; for whatever is done under the 

Great Seal of England, ought to bear Relation to England; and to ſup- 

poſe him a Peer of Ireland, is a foreign Intendment, and ought to be 

rejected. 3dly, That the Concluſion of his Plea, & hoc paratus eſt ve- 

rificare unde ex quo, without prout patet per Recordum, or producing 

(a)22 A/ 24, a Writ to certify that he was an Earl, was ſufficient; (a) tho' Baron or 
Ero. Af 249+ not Baron is regularly to be tried by the Record of his having fat in 
35H. 5- 4% Parliament; but herein the Court took a Difference between a Crea- 
228 tion by Writ, and that by Patent; and held, that in the latter Caſe 
E N. B. 247. his fitting or not ſitting in Parliament was not material, as his Crea- 
Regiſt. 287. tion was by Patent, which gave him all the Privileges of a Peer tho 
Cro. Car. 205. he had never fat in Parliament; beſides his Plea does not barely con- 
(b) A Trial fiſt on Matter of Record, but the Deſcents are Matters of (+) Fact 
of Pecrage which might be traverſed, and tried by a Jury. 4thly, It was held, 
3 — that the Replication did not avoid the Defendant's Plea, nor he con- 
by the Coun- cluded from his Peerage by the Order of the Houſe of Lords: 1½, Be- 
try, as where Cauſe in an original Cauſe the Lords have no Juriſdiction, nor is there 


« Ducheſs any Precedents of their having ever determined a Right of Peerage 
is ennobled 


by Marriage. without a previous Petition to the King, who is the Fountain of Ho- 
6 Co. 55. Nour, and the King's Reference to them. 24ly, That this Diſmiſſion 
can amount to no more than an Ordinance of one Part of the Legiſla- 
ture, and ſuch Ordinance cannot deveſt the Party of that in which he 
hath a Freehold and Inheritance, and in whoſe Advice and Services the 
King and Commonwealth are intereſted. 34h), That this Diſmiſſion 
does not amount to a Judgment of Parliament, and therefore cannot 
de pleaded in Bar to the Defendant. : 
1 Vent. 298. A Bill of Middleſex was iſſued out of B. R. by an Attorney of 
— the Court, againſt the Counteſs of H. which was diſcharged by Super- 
Caſe. ſedeas without Pleading; becauſe it appeared by the Record that ſhe 
was a Peereſs, and the Attorney committed for fuing out the Proceſs. 
2 Td. Rn. A Motion. was made on Behalf of the Lord Baubury for a Superſe- 
1247. deas to a Latitat which was iſſued out of the Court of B. R. againſt 
Salk. 512. him, and on which he had been taken; and to induce the Court to 
S. C grant it, they offered to produce an Exemplification of the Judgment 
in the Indictment in this Court againſt my Lord, and the Letters Pa- 
tent of Creation, and an Afﬀidavit that my Lord was the ſame Perſon 


in the Record of the Judgment; and it was alſo pretended, that if 
my Lord ſhould put in Ball he would be eſtopped to plead his Peerage ; 


but the Court denied the Motion, and the Ch. J. ſaid that they could 
not take Notice that this Charles Kollys is Earl of Banbury ; that there 
I was 
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If a Biſhop has Occaſion to plead to the Juriſdiction of a Court, he 4 aft. 13. 
muſt plead that he is anus de paribus hujus regni Angliæ; for he has 
no Patent to produce in Teſtimony of his Peerage, but is only a Peer 
ratione Baroniæ, which he holds in Jure Eccleſiæ; otherwiſe of a tem- 
poral Peer. | 
In the Caſe of Colonel Pitt who was arreſted two Days after the Mich. 7Geo.2. 
Diſſolution of that Parliament of which he was a Member, and which nt itt's 
was held to be within Time of Privilege, the Queſtion of the greateſt 2 3 
Difficulty was, how he ſhould be relieved, and whether he could not” 
be uiſcharged on Motion without bringing his Writ of Privilege; and 
it was held by ten Judges, that tho' a Writ of Privilege was hereto- 
fore held a ſure and lega] Remedy, that notwithſtanding, and eſpeci- 
ally fince the Statute 12 13 V. 3. cap. which expreſsly provides, 
that no Perſon intitled, Sc. ſhall be arreſted during Time of Privi- 
lege, that he might be diſcharged on Motion; for the Judges are to 
take Notice of every Act of Parliament, and to take Care that they 
be duly executed; and this Method was ſince the making of the above- 
mentioned Statute thought more adviſeable by the Judges than a Plea 
or Writ of Privilege, as the Act does not make the Proceſs void, but 
only voidable; and as there could be no Plea to a Proceſs for Irregu- 
larity which is aided by the Appearance of the Party; and this Caſe 
was compared to an Arreſt of an Ambaſſador's Servant contrary to 
the 7 Ann. and to an Arreſt on a Sunday againſt the Statute 29 Car. 
and to other Caſes of Privilege, as when a Juror or Witneſs, or the 


_ Plaintiff himſelf, is arreſted in going to or returning from the Court; 


which are all diſcharged upon Motion. 


6. What ſhall be deemed a Beach of Pꝛivilege. 


The Privilege, Order or Cuſtom of Parliament, either of the Upper 13 Co. 63, 64- 
Houſe or Houſe of Commons, belongs to the Determination or Deci- Prins 41nf 
ſion only of the Court of Parliament; ſo that they are the proper 


Judges of all Breaches of Privilege, and of which the Courts of Weſt- 3 
miuſter only take Notice incidently. 


And accordingly in the Cafe of Paty and others who were com- 2 14: Rm. 


mitted to Newgate for a Breach of Privilege in commencing and proſecu- : by Ovens 
ting Actions at Common Law againſt the late Conſtable of (a) Allesbury, v. 


Paty. 


the Court of X. B. by the Opinions of three Judges againſt Holt Ch. J. (a) See the 
refuſed to relieve or diſcharge them on a Habeas Corpus, this being a Caſe of 4 
parliamentary Matter in which the Houſe of Commons are the Dle 77 
Judges. Rs 2 L4 Raym. 
| 938. 
So in the Cafe of one Ferrers, the Sheriff was committed for de- * Soll. 19. 
taining a Member in Execution. Dier 61. 


But 
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Sir George Bi- 
nion v. Evelin. 
1 Lev. 111. 
1 Mod. 145. 
Salk. 512. 

1 Show. 99. 
Carth. 137. 
2 Ld. Raym. 
1113. S. C. 


2 Ld. Raym. 
1113. per Holt 
Ch, J. 


2 Ld. Raym, 


1113. per 
1olt. 
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But where in Aſſumpſit the Defendant pleaded the Statute of Limi- 
tations, and the Plaintiff replied that the Defendant was a Parliament 
Man, Oc. the Plea was over-ruled ; becauſe one may file an Original 
againſt a Parliament Man, and continue it down without any Breach 
of Privilege, here being no actual Moleſtation of his Perſon or Eſtate, 
and that this ſhould be ſo is of abſolute Neceſſity in order to ſave the 
Bar of the Statute, for ſuch Caſe not being provided by an Exception, 
the Plaintiff would be barred of his Action, tho' he could not file an 
Original. 

580 a Man whilſt Member of Parliament may alien his Eſtate by 
Fine with Proclamations; and a Perſon who has a Right may be ne. 
ceſſitated to commence an Action to ſave the Bar that would incur 
againſt him by the Statute 4 U. 7. 

So one may commence an Action againſt a Member of Parliament 
that is Executor. 


7. Ok the Pꝛoceedings in Courts by and againſt Petrſons 
intitled to Privilege of Parliament. 


By the Statute 12 13 V. 3. cap. 13. ſect. 1. it is enafted, © That 
any Perſon may proſecute any Suit in any of his Majeſty's 
Courts at Weſtminſter, or Chancery or Exchequer, or the Dutchy 
Court or in the Court of Admiralty ; and in all Cauſes matrimonial 
and teſtamentary in the Court of Arches, the Prerogative Courts of 
Canterbury and York, and the Delegates, and all Courts of Appeal 
againſt any Lord of Parliament, or any of the Knights, Citizens and 
Burgeſſes of the Houſe of Commons, or their Servants or any other 
Perſon intitled to Privilege of Parliament, at any Time immediately 
after the Diſſolution or Prorogation of Parliament until a new Par- 
liament ſhall meet, or the ſame be re- aſſembled, and immediately af- 
ter any Adjournment of both Houſes for above fourteen Days until 
both Houſes ſhall meet; and the ſaid Courts may after ſuch Diffolu- 
tion, Prorogation or Adjournment, proceed to give Judgment and to 
make final Decrees and Sentences thereupon ; any Privilege of Par- 
liament notwithſtanding. 
Sect. 2. Provided that this Act ſhall not ſubject the Perſon of any 
of the Knights, Citizens and Burgeſſes, or any other Perſon intitled 
to Privilege of Parliament, to be arreſted during the Time of Privi- 
lege; nevertheleſs if any Perſon having Cauſe of Action or Com- 
plaint againſt any Peer, ſuch Perſon after ſuch Diſſolution, Proro- 
gation or Adjournment as aforeſaid, or before any Seſſions of Par- 
liament, may have ſuch Proceſs out of his Majeſty's Courts of 
King's Bench, Common Pleas and Exchequer againſt ſuch Peer as 
he might have had out of Time of Privilege; and if any Perſon 
have Cauſe of Action againſt any of the Knights, Citizens or Bur- 
geſſes, or any other Perſon intitled to Privilege of Parliament, after 
any Diſſolution, Prorogation or ſuch Adjournment, Ec. ſuch Perſon 
may proſecute ſuch Knight, Citizen or Burgeſs, or other Perſon in- 
titled to Privilege, in his Majeſty's Courts of K. B. C. P. and Ex- 
chequer, by Summons and Diſtreſs Infinite, or by Original Bill and 
Summons, Attachment and Diſtreſs Infinite, which the ſaid reſpect- 
ive Courts are impowered to iſſue, until they enter a common Ap- 
pearance, or file common Bail; and any Perſon having Cauſe of 
Suit or Complaint may in the Times aforeſaid exhibit any Bill or 
Complaint againſt any Peer, or againſt any of the ſaid Knights, Ci- 
tizens or Burgeſſes, or other Perſon intitled to Privilege, in the 
3 | Chancery, 


© Chancery, Exchequer or Dutchy Court, and proceed thereupon by 
© Letter or Subpzna as uſual; and upon leaving a Copy of the Bill 
© with the Defendant, or at his laſt Place of Abode, may proceed there- 
© on, and for Want of an Appearance or Anſwer, or for Non-Per- 
© formance of any Order or Decree, may ſequeſter the Eſtate of the- 
« Party, as is uſed where the Defendant is a Peer, but ſhall not arreſt 
© the Body of any of the ſaid Knights, Citizens and Burgeſſes, or 
other privileged Perſon, during the Continuance of Privilege of 
Parliament.“ | 
And ſe. 3. Where any Plaintiff ſhall by Reaſon of Privilege of 
© Parliament be ſtayed from proſecuting any Suit commenced, ſuch 
© Plaintiff ſhall not be barred by any Statute of Limitation, or non- 
«© ſuited, diſmiſſed, or his Suit diſcontinued for Want of Proſecution, 
© but ſhall upon the Riſing of the Parliament be at Liberty to proceed. 
And ſect. 4. No Suit or Proceeding in Law or Equity againſt the gee the Sta- 
«© King's original and immediate Debtor, for the Recovery of any tutes 2 & 3 
© Debt originally and immediately due to his Majeſty, or againſt any + bog 18. 
© Perſon liable to render an Account to his Majeſty for any Part of : Sh 
© his Revenues, or other original or immediate Duty, or the Execution 
© of any ſuch Proceſs, ſhall be impeached or delayed by Privilege of 
c Parliament ; yet ſo that the Perſon of ſuch Debtor or Accountant, 
© being a Peer, ſhall not be liable to be arreſted, or being a Member of 
© the Houſe of Commons, ſhall not, during the Continuance of Pri- 
c vilege, be arreſted by any ſuch Proceedings.” | 
Set. 5. This Act ſhall not give any Juriſdiction to any Court to 
© hold Plea of any real or mixed Action in other Manner than ſuch 
© Court might have done before. T6 
It hath been always held, that a Peer is to put in his Anſwer to a 25 1626. ic 
Bill in Equity, on his (a) Honour only, and not on his Oath ; but was reſolved 
when he is (5) examined as a Witneſs, he muſt be ſworn. by the Houſe 


| | | of Lords, that 
the Nobility of this Kingdom are of ancient Right to anſwer in all Courts as Defendants, upon 


Proteftation of Honour only, and not upon the common Oath. 1 Fon. 155. (6) Dier 314. 
1 Fon, 153. 2 Mod. 99. | 


Alſo if a Peer is by Order of Court to be examined on Interroga- Salk. 513. & 
tories, or to make an Affidavit, the ſame muſt be on Oath. po Ness. 
As where the Lord Stourton brought a Bill againſt Sir Thomas Meers * * 1 
to compel him to a ſpecifick Performance of Articles for the purcha- 3 SC 
ſing of Lord Stourtor's Eſtate, Sir Thomas in his Defence inſiſted, that Sir Thoma: 
there were Defects in Lord Stourton's Title to the Eſtate; and it being Meer: v. Ld. 
ordered that Lord Stourton ſhould be examined on Interrogatories S, 
touching bis ſaid Title, it was objected, that Lord Stourton being a 
Peer of the Realm, ought to anſwer upon Honour only; but it was 
ruled by Lord Harcourt, that tho? Privilege of Peerage did allow a 
Peer to put in his Anſwer upon Honour only, yet this was reſtrained 
to an Anſwer; and that as to all Affidavits, or where a Peer is exami- 
ned as a Witneſs, he muſt be upon his Oath; and that this Examina- 
tion upon Interrogatories, being in a Cauſe wherein his Lordſhip was 
Plaintiff, to enforce the Execution of an Agreement, as his Lordſhip 
would have Equity, ſo he ſhould do Equity, and allow the other Side 
the Benefit of a Diſcovery, and that in a legal Manner; and accor- 
dingly order'd Lord Stourton to put in his Examination on Oath. 
It bath been held, that tho' a Court of Equity will not proceed ; ;,,, 329. 
againſt a Member that has Privilege of Parliament, yet if a Parlia- 
ment Man ſues at Law, and a Bill is brought here to be relieved 


againſt that Action, the Court will make an Order to ſtay Proceedings 
at Law *till Anſwer or further Order. 
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Raym. 12. 
1 Sid. 42. 
S. C. 


Hill to Geo. f: 
in . 
Wadſworth v. 
Handi ſide. 


Fenk. 10). 


2 Vent. 342. 


R. Z. being choſe a Burgeſs for Buckingham, and having a Trial at 
Bar to be had on Tueſday before the Sitting of the Parliament, moved 
to have his Privilege allowed him; but was denied in regard the Par. 
lament was not fitting nor to fit *rill after the Trial hac. 

It hath been held, that in an Action founded on the abovementioned 
Statute 12 V. 3. the Defendant ſhall have an Imparlance; and it was 
ſaid in this Caſe, that the Practice is to file a Bill in Nature of a ſpe- 
cial Capias againſt the Defendant, and then to ſummon him; and if 
he appears upon ſuch Summons, the Plaintiff may declare againſt him, 
as in Cuſtodia Mareſcalli. 40 

Peers are intitled to a Letter Miſſive, which Method was introduced 
upon a Preſumption that Peers would pay Obedience to the Chancel- 
lor's Letter; and is founded on that Reſpect that is due to the 
Peerage. 2 Kay 

If the Lord doth not appear upon the Letter, a S$ubpzna on Mo- 
tion is awarded againſt him; becauſe no ſubſequent Proceſs can be 
awarded- but upon a Contempt to the Great Seal; and the Chancel- 
lor's Letter is only ex Gratia. | | 

If on the Service of the Subpæna, the Peer doth not appear, or if 
he appears and does not put in his Anſwer, no Attachment can be 
awarded againſt him, becauſe his Perſon cannot be impriſoned ; but 
the Proceedings muſt be by Sequeſtration, . unleſs Cauſe, c. and this is 
regularly made our, upon Affidavit made of the Service of the Letter and 
the Subpena, tho) ſometimes it is moved for without, ſince the Peer 
may ſhew Want of Service at the Day affigned to ſhew Cauſe why the Se- 
queſtration ſhould not iffue ; and this Order for a Sequeſtration is never 
made abſolute without an Afﬀidavit of the Service of the Order to 
ſhew Cauſe, and a Certificate of no Cauſe ſhewn. 5 

A Bill being filed againſt a Peer or Peereſs, the firſt Application is 
for my Lord Chancellor's Letter returnable in Term-'Time ; or it may 
be immediate, if the Peer or Peereſs lives in Town; but in this Cafe 
there muſt be an Affidavit, that the original Letter is left with the 
Peer at his Houſe, with a Copy of the Petition as anſwered; and 
therewith alſo is left an Office-Copy of the Bill ſigned by the Six Clerk; 
for if the Bill is not ſigned, the Service is irregular. | 

This Letter is only a Compliment, and no Proceſs to found Pro- 
ceedings on; ſo that the Peer may appear or not, as he pleaſes ; if he 
fails a Subpena iſſues againſt him, and his Time for appearing and an- 
{wering being out, an Attachment muſt be actually ſealed and entred 
againſt him, tho* never executed, to ground a Sequeſtration upon. It 
is a Motion of Courſe for a Sequeſtration upon an Attachment for 
Want of an Anſwer. 

The. Peer muſt be perſonally ſerved with this Order, and he hath 
eight Days to ſhew Cauſe after perſonal Service of the Order; if no 
Cauſe, the Order is abſolute ; but if the Sequeſtration is for Want of 
an Appearance, and he appears, the Plaintiff muſt run the ſame 
Race over again for Want of an Anſwer, and the Peer muſt pray 
Time to anſwer, as Suitors-do. 

The ſame. Proceeding is againſt a Member of the Houſe of Com- 
mons; there the Party proceeds by Way of Sequeſtration, only with 
this Difference, that inſtead of a Letter there is always a Subpena ſued 
out; and when a Cauſe either againſt a Peer or Commoner ſtands in 
the Paper, and is called, and cannot proceed (Privilege being in) 
the Court never ſtrikes it out as they do in other Caſes; where the 
Party is not ready, they let it ſtand over from one Term to another, 
till Privilege is out, and never put the Party to ſue out a new Subpzns 
to hear Judgment; and the Direction of the Court to the Regiſter is 
to put all privileged Cauſes (which have been put off on that W 
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the very firſt Cauſes in the Paper when the Court ſits after Privilege | 

is out. my 
A Sequeſtration was granted, unleſs Cauſe, againſt the Lord Clifford a P. I. 

for Want of an Anſwer ; he afterwards put in an Anſwer, which be- 383. LA. Cl;ſ- 

ing reported inſufficient, it was moved for a Sequeſtration abſolutely, {95 ale. 

an inſufficient Anſwer being as no Anſwer ; but the Court thought 

it a Hardſhip in the Caſe of a Peer or Member of the Houſe of 

Commons, that a Sequeſtration, which in ſome Reſpects is in Nature 

of an Execution, ſhould be the firſt Proceſs againſt them ; and there- 

fore allowed, that in Caſe of an Anſwer which is reported inſufficient, 

the Plaintiff is to move again de novo, for a Sequeſtration M.. _— 
It was moved for a Sequeſtration Ni, for Want of an Anſwer, ! P. Will. { 

againſt a menial Servant of a Peer of the Realm, as the firſt Proceſs 3“ 

for Contempt, in the ſame Manner as in the Caſe of the Peer himſelf; 

and tho? the Motion was granted by the Maſter of the Rolls, yer the 

Regiſter refuſed to draw it up as thinking it againſt the Courſe of the 

Court; which being moved again before the Lord Chancellor, his 

Lordſhip, upon reading the Statute 12 J. 3. likewiſe granted the Mo- 

tion, it appearing to be both within the Meaning and Words of the a1 

Statute; and if it were not ſo, as it was plain no Attachment would | | 

lie againſt ;their Perſons, conſequently there would be no Remedy 

again them, and they would have a greater Privilege than their Lord, | 

it the Proceſs againſt ſuch menial Servant were to be a Subpena. | 
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2 Infl. 601. 1 8 all external Juriſdiction, whether Eccleſiaſtical or Civil, 
F. N. B. 40. is derived from the Crown, and the Adminiſtration of ju- 
12 Co. 6. ſtice is committed to great Variety of Courts, hence it hath 
: — «$4 been the Care of the Crown, that theſe Courts keep with. 
Shin. * in the Limits and Bounds of their ſeveral Juriſdictions preſcribed them 

by the Laws and Statutes of the Realm; and for this Purpoſe the 
(a) And is of Writ of Prohibition was (a) framed ; which iſſues out of the Superior 
1 1 Courts of Common Law to reſtrain Inferior Courts, whether ſuch 
* — Courts be Temporal, Eccleſiaſtical, Maritime, Military, Oc. upon a 
ment granted Suggeſtion that the Cognizance of the Matter belongs not to ſuch 
againſt the Bi- Courts; and in Caſe they exceed their Juriſdiction, the Officer who 
— executes the Sentence, and in ſome Caſes the Judges that give it, are 
holding Plea in ſuch Superior Courts (+) puniſhable, ſometimes at the Suit of the 
after a Prohi- King, ſometimes at the Suit of the Party, ſometimes at the Suit of 


bition. 2 Rel. both, according to the Variety of the Caſe. 
Abr. 280. | 


(5) Eccleſiaſtical Courts holding Plea by Fraud of Matters of which they had not Cognizance, were puniſh- 
able in the Star-Chamber. Dav. 52. 


Show. Par. The Reaſon of Prohibitions in general is, that they preſerve the 
Ca. 63- Right of the King's Crown and Courts, and the Eaſe and Quiet of 
the Subject; that it is the Wiſdom and Policy of the Law, to ſuppoſe 
both beſt preſerved when every Thing runs in its right Chanel, accord- 
ing to the original Juriſdiction of every Court; that by the ſame Rea- 
ſon that one Court might be allowed to incroach, another might; which 
could produce nothing but Confuſion and Diſorder in the Ad miniſtra- 
tion of Juſtice. | 
2 Inft. 602. So that Prohibitions do not import that the Eccleſiaſtical or other 
i Rol. Rep. Inferior Temporal Courts are alia than the King's Courts, but ſignify 
3 Bull 120, that the Cauſe is drawn ad alind examen than it ought to be; and there- 
KEY 297. fore it is always ſaid in all Prohibitions (be the Court Eccleſiaſtical or 
Temporal to which it is awarded) that the Cauſe is drawn ad aliud exa- 
men contra Coronam & dignitatem Regiam. | 


Under this Head we ſhall conſider, 


(A) What Courts may grant a Pꝛohibition. 


(B) Whether the granting a Pꝛohibition be diſcretionary 
02 ex debito juſtitiæ. 


(C) Who have a Right to ſuch Writ, and may demand it. 


(D) Who may join in ſuch Mrit. 


(E) Ot the Suggeſtion and Manner of obtaining a Pꝛohi⸗ 


bition. 
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(F) When to be granted ablobutelp, oꝛ hoc uſque only, and 


— of direſting the Party to declare on his Pꝛohi⸗ 
bition. 


(G) Whether moze than one ſuch Writ is to be awarded. 


(i) At what Time to be granted; and therein in what 
Caſes it may be granted after Sentence. 


(1) To what Courts a Pꝛohibition may be awarded; and 
herein, that the Superioz Courts are to determine the 
Boundaries of all Inkerioz Jurisditions. 


(Kk) Pꝛohibitions to Jnferioz Tempozal Courts in what Jn- 
ſtances to be granted, 


(LD) Pꝛohibitions to the Spiritual Court in what Jnſtances 
And herein, 


1. Where they meddle with a Matter purely Temparal. 

2. Where they determine on a Matter of Frechold. 

3. In what Caſes a Prohibition lies when they determine 
on Criminal Offences. 


4. Where the Eccleſiaſtical Courts determine on Acts of 
Parliament. 


5. In what Caſes they have a concurrent Juriſdiction, and 
may determine Incidents. 


(M) The Dffence of paying Oiſobedſence to a P2ohibitton, 


(A) What Courts may grant a Pꝛohibition. 


1 E Superior Courts of Weſtminſter, having a Superintendency over F N. B. c;. 
all Inferior Courts, may in all Caſes of Innovation, Cc. award a 4 If. 71. 
Prohibition; in this the Power of the Court of B. R. has never been 
doubted, being the Superior Common Law Court in the Kingdom. 

Alſo the Court of Chancery may award a Prohibition, which may 3, p.. 
iſſue (a) as well in Vacation as in Term-time, but ſuch Writ is re- gion, pl. 6. 


turnable into B. R. or C. B. 4 Inft. 81. 


| 1 PeerWWill.43. 
(a) If one be ſued in an Inferior Court for a Matter out of the Juriſdiftion, the Defendant may either have 


a Prohibition from one of the Common Law Courts of W:/tminſter-Hall; or in Regard this may happen in 
a Vacation, when only the Chancery is open, he may move that Court for a Prohibition; but then it muſt 
appear by Oath made, that the Fact did ariſe out of the Juriſdiction, and that the Defendant tendered a fo- 
reign Plea, which was refuſed; and if a Prohibition has been granted out of Chancery improvide, and with- 
out theſe Circumſtances attending it, the Court will grant a Szper/edeas thereto. 1 Peer Will. 476. 


As the Juriſdiction of the Court of C B. is founded on Original 
Writs iſſuing out of Chancery, it hath been heretofore (5) doubted, 
whether this Court could without Writ or Plea depending award a (#) Fes, Pro- 


Prohibition; but this Point has been (c) determined by the unanimous —_— 


N. . 
Senſe of all the Judges, viz. That this Court may upon a Suggeſtion (cy 19 58, 


grant Prohibitions, to keep as well Temporal as Eccleſiaſtical Courts 108. 


Vol. IV. Q qq within Bro. Conſulta 


tion, pl. 3. 
4 Inſt. 99. 2 Brownl. 17. — Prohibitions for incroaching juriſdictions iſſue as well out of the C. B. as B. R 
Faugh. 157. per Vaugh. Ch. J. | 
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within their Bounds and Juriſdictions, and that without any original 

Writ or Plea depending; the Common Law being, in theſe Caſes, 3 

Prohibition of itſelf, and ſtanding inſtead of an Original. 
Mor 861 Accordingly it hath been adjudged, that a Prohibition * to be 
2 Rol. 4b, granted by the Court of G B. to the Court of Delegates, for ſuing 
317. Hutton's there to avoid an Inſtitution of a Clerk to a Church in Lancaſhire, 
Caſe. after Induction made of him thereto, tho' the Quare Impedit for this 
on A Church could not be brought in & B. but only in the County of Lan- 
by Heb. tat caſter; becauſe the Title of the Advowſon was nor queſtioned by this 
the Party Prohibition, but the Intruſion upon the Common Law, of which this 


might like- Court has ſpecial Care. 
wiſe have a 


Prohibition out of the Duchy Court, 


* * But as to the Courts of B. R. and C. B. this Difference hath been 
„, made, that in the firſt of thoſe Courts a Prohibition may be awarded 
Palm. 422. upon a (a) a bare Surmiſe, without any Suggeſtion on Record; and 
Latchii14+ ſuch Writ is only in Nature of a Commiſſion prohibitory, which i; 
8. * = (b) diſcontinued by the Demiſe of the King; but that as to a Prohi- 
13 ry bition iſſuing out of C. B. the Suggeſtion muſt be on Record, and there. 
2 Prohibition fore is conſidered as the Suit of the Party, and in which he may be 


cannot be nonſuited, and is not diſcontinued by the Demiſe of the King. 

moved for till x 

the Suggeſtion be entered on the Roll. 1 Salt. 136. per Holt Ch. J. ) But if an Attachment 
iſſues upon ſuch Prohibition, or the Party puts in Bail, then it becomes a private Suit, not diſcontinued 
by the Demiſe of the King; and after ſuch Proceeding the Party may be nonſuited, tho' not before. Pain. 


423. Latch 114. per idge and ones. 


Palm. 525. If the King's Farmer, or a Copyholder of the King's Manor, be ſued 

_ 5, in the Eccleſiaſtical Court for 'Tithes, upon a Suggeſtion in the Court 

339. of Exchequer that he preſcribes to pay a certain Modus in Lieu of 
Tithes, he ſhall have a Prohibition out of the ſaid Court, and ſuch 
Modus ſhall be tried there. 

1 Sid. 92. The Grand Seſſions of North Wales may ſend a Prohibition and 


but for this write to the Spiritual Courts there, as well as the Courts here may. 
wide Cro. Car. x 


341. 1 Jen. 330. Yaugh. 417. 


(B) Whether the granting a Pꝛohtbition be 
diſcretionary oꝛ ex debito juſticiz. 


Heb. 67. in T is laid down in Hob. that tho* a Surmiſe be a Matter of Fact, and 
the Caſe of triable by a Jury, yet it is in the Diſcretion of the Court to deny 


Afton Pari . f 0 
99 a Prohibition, when it appears to them that the Surmiſe is not true. 


midge Chapel. 

| . This Authority has been often quoted in Queftions of this Kind, 
Winch 78. it a PA . 
is ſaid to be a and in ſome Caſes denied to be Law; but yet it ſeems the better O- 
Matter diſcre- Pinion, and to have been ſo holden by the greater Number of our 
3 Judges, that the Awarding a Prohibition is a Matter diſcretionary, that 
N 59% is, that from the Circumſtances of the Caſe the Superior Courts are at 
6s. Prohi- Liberty to exerciſe a legal Diſcretion herein, but not an arbitrary one, 
bitions are in refuſing Prohibitions, where in ſuch like Caſes they have been 
ſaid by the | ted 
Judges to be + n 
ex debito juſtitiæ, and not de gratia.—— In Raym. 92. Hide Ch. J. affirms, that a Prohibition is ex gratia; 
but Keling and Twi/den poſitively denied it. — Salk. 33. Comb. 148. they are held to be diſcretionary- 
—— 1 L9. Raym. 220, 578. it is ſaid by Holt Ch. J. that Hale and Windham held Prohibitions to be dif- 
cretionary in all Caſes.— And of this Opinion is Holt; and fo in 1 Ld. Roym, 586, 
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granted, or where by the Laws and Statutes of the Realm they ought f 
to be granted. one 

It hath been determined in the Houſe of Lords, that no Writ of 1 £4. Rajm. 
Error will lie upon the Refufal of a Prohibition; but when a Conſul- 1) the ＋ 
tation is awarded, it is with an Ideo conſideratum eſt, and then a Writ of Bae og. 
Error will lie. — 7 

If a Maſter of a Ship ſues in the Admiralty for his Wages, and a Sl. 33. 
be Prohibition is moved * upon a Suggeſtion that the Contract was 8 518. 

; made on Land, and the Court is of Opinion that a Prohibition ought ay Ws 

i by Law to be granted; in this Caſe they will not compel the Party 576. 8. C. 
to find (a) ſpecial Bail to the Action in the Court above. Clay v. Snel- | | 

44 4 aVe, 1 

(a) But Holt Ch. J. confeſſed that the Court had ſometimes interpoſed, and procured Bail to * given, but 
that was by Conſent. 1 Ld. Raym. 578. 
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If there is Judgment againſt a Simoniſt, who by the Aſſent of Par- Conp. Iacutnb. | 
ties is to continue for a certain Time on the Benefice, and who at y_ "x =p I 
the Expiration of the Time refuſes to remove, but commits Waſte on “ 7 

the Houſe or Glebe, a Prohibition to ſtay his doing Waſte may be had 1 
by the Patron, Incumbent, or any other Perſon, becauſe that is the i 
King's Writ; and any one may pray a Prohibition for the King, and 1 
it is grantable ex debito juſtitiæ, and not Honorary, and in the Diſcre- 

tion of the Court. | 


FW 


—_— 


(C) Who have a Right to ſuch Writ, and ] 
may demand it. 


HE King may ſue for a Prohibition, tho? the Plea in the Spiri- F. N. B. 40. 
tual Court be between two common Perſons, becauſe the Suit is 
in Derogation of his Crown and Dignity. 

So if the Eccleſiaſtical Court will hold Plea of any Matter which 2 ½ 607. 
belongs not to their Juriſdiction, upon Information thereof to the 
King's Courts, either by the Plaintiff, Defendant, or by a meer Stran- 
ger, a Prohibition will ifſue. 

As if a Man libels in the Spiritual Court for a Matter which does 2 Rel. Abr. 
not a to that ous be 2 the Common Law, as a Matter of * * 
Frank-tenement ; yet he himſelf, againſt his own Suit, may pray a % 13” 
Prohibition, and avant have it. , & | g Sutra Bang: = | | 

So where the Plaintiff in the Spiritual Court brought a Prohibition (;,, Fac.35t. 
to ſtay his own Suit there, for that he ſuing for Tithes by Virtue 2 Ball. 283. 
of a Leaſe made by the Vicar of A. for three Years, the Defendant Lit. Rep. 20. | 
claimed to be diſcharged of the Tithes by a former Leaſe and Com- 774 v. C- 3 
poſition by Deed; and in this Caſe it was held, that the Plaintiff him- * 
ſelf may have a Prohibition to ſtay the Suit; for the Eccleſiaſtical 
) | Judges are not to meddle with the Trial of Leaſes or real Contracts, 

; tho' they have Juriſdiction of the original Cauſe (viz. the Tithes) ; for 
the Leaſe is in the Realty, and is not merely accidental; and it makes 
no Difference, that the Plaintiff brings this Prohibition to ſtay his 

own Suit; for if the Temporal Court has Knowledge by any Means, 
that the Spiritual Court meddles with Temporal Trials, a Prohibition 
: ought to be awarded. | 
, If a Vicar ſues a Pariſhioner for Tithes in the Spiritual Court, and 2 * . 


3 | the Parſon appropriate appears there (5) pro intereſſe ſuo, and prays a 2,7 e 
3 Prohibition, it ſhall be granted. | (0 Cro. Blix. 
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Moor 915. If Leſſee for Years is ſued in the Spiritual Court for Tithes, he in 
Cro. Flix 35. Reverſion may have a Prohibition. 

March 22,45, But no Man is intitled to a Prohibition unleſs he is in Danger of 
— A Prohi- being injured by ſome Suit actually depending; and therefore upon a 
bition gui petition to the Archbiſhop, or other Eccleſiaſtical Judge, no Prohibi- 


timet does not ; 
lie. Allen 56, tion lies. 


r 


(D) Who may join in ſuch TUrit. 


Ney 13 t. F ſeveral Libels are exhibited againſt A. and B. in a Matter in 
1 Leon. 286. which the Court hath not Conuſance, A. and B. cannot join in a 
Cre. Car. 129. Prohibition ; ſo if the Griefs be ſeveral, as ſome Books ſay. 


lv. 128-9. But where the Vicar of A. libelled ſeveral Perſons ſeverally for 
Burgen and Tithes, who joined in a Prohibition, ſuggeſting a Modus; and tho? the 


o_ v A. Court held in this Caſe, that the Prohibition was not regularly brought, 
n. 3 1 f 
Owen 13. being in all their Names, when there were ſeveral Libels; yet inaſ- 
Bartue's Caſe, much as this was on a Cuſtom, and Matter triable at Common Law, 
L. P. ad- in which the Eccleſiaſtical Court was properly prohibited, tho' not in 
Judged. exact Form, they refuſed to award a Conſultation, but directed that 
the Parties ſhould pur in ſeveral Declarations, as if there had been ſe- 
veral Prohibitions. 
1 Ld. Raps. So if A. libels againſt B. and C. for Defamation, and they ſue a Pro- 
127. per Tre- hibition, they ſhall join in Attachment upon it; and it is no Objection 


by Ch. J. & to ſay, that the Defamation was ſeveral. _ | 
wide for this | 


1 Vent. 266. Raym. 425. Comb. 448. 


Oren 13. per Where two or more are allowed to Join in a Prohibition, and one 
Gur". of them dies, the Writ ſhall not abate ; becauſe nothing is by them 
to be recovered, but they are only to be diſcharged. 


— 


* 


(E) Ok the Suggeſtlon and Manner ok ob⸗ 
taining a Pꝛohibition. 


2 Salk. 549. HERE the Matter ſuggeſted for a Prohibition appears upon the 
per Holt Ch. J. | Face of the Libel, an Affidavit is never inſiſted upon; but if 
* "= * it does not appear upon the Face of the Libel, or if a Prohibition is 
4/7; 5'*** moved for, for more than appears upon the Face of the Libel, to be out 

of their Juriſdiction, there ought to be an Affidavit of the Truth of 


| the Suggeſtion. 
2 bt 611. The Suggeſtion in the Temporal Courts may be traverſed. 
2 Co. 44. | 
Moor 5 25. — Prohibition not to be granted upon Proceſs before Libel or Appearance. 1 Salk. 35. 6 Mad. 
111. — Where it is in Nature of a Superſedeas. 1 Lev. 253. — That a Perſon may alter his Suggeſtion. 
1 Show. 179. — Where a Variance between the Libel and Suggeſtion is not material. 7e/v. 79. 


2 Lad. Raym. On a Rule to ſhew Cauſe why a Prohibition ſhould not be granted 
2 3 ſtay a Suit againſt the Plaintiff in the Court of the Archdeacon of 
Newell, Litchfield, for not going to his Pariſh- Church, nor any other Church, 


on Sundays or Holidays, nor receiving the Sacrament thrice a Year, 
4 | upon 
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upon Suggeſtion of the Statute Fiz. and Toleration Act, and then qua- 
lifying himſelf within the Act, and alledging that he pleaded it below, 
and they refuſed to receive his Plea; Cauſe was ſhewn, that this Fact 
was falſe, and that the Plaintiff was not a Diſſenter, nor had qualified 
himſelf ut ſi pra, and therefore hoped the Court would not ſuffer the 
Rule to ſtand unleſs there was an Affidavit of the Fact; for by that 
Means any Perſon might come and ſuggeſt a falſe Fact, and ouſt the 
Spiritual Court of their Juriſdiction; which the Court admitted ; and 
therefore for want of ſuch Affidavit the Rule was diſcharged. 

If a Plea to an Inferior Juriſdiction be properly tendered, which Sh. 20. 
they refuſe, tho' this be a good Cauſe for a Prohibition, yet an Aﬀida- Ha- 406. 
vit muſt be made of the Refuſal. a FRE 3 Keb. 217. 

A Motion was made for a Prohibition to the Eccleſiaſtical Court of 4 Med. 367 
London, for calling a Woman I/hore, upon a Suggeſtion that the Words 


were actionable there by Cuſtom of the Place; but the Court would 


not grant a Prohibition without Oath made, that if any ſuch Words 
were ſpoken, it was in London, and not el{ewhere. 

On a Libel for calling the Plaintiff Old Thief and Old Whore ; the , ret. 10. 
Defendant ſuggeſted for a Prohibition, that if any ſuch Words were Day v. Pt. 
ſpoken, they were ſpoken at the ſame Time; but this Suggeſtion was 
held ill, becauſe the Words ought to have been fully confeſſed. 

By 2 & 3 Ed. 6. chap. 13. it is enacted, © That if any Party at any (a) Rehearſed 
Time hereafter, for any Matter or Cauſe before (a) rehearſed, limited in the Statutes 
or appointed by this Act, to be ſued or determined in the King's Ec- 27 H. 8. cap. 
cleſiaſtical Court, or before the Eccleſiaſtical Judge, do fue for any 22 4 8 
Prohibition to any of the King's Courts where Prohibitions before this ,, N A 
Time have been uſed to be granted, that then in every ſuch Caſe A refers. 
the ſame Party, before. any Prohibition ſhall be granted to him or 

them, ſhall bring and deliver to the Hands of ſome of the Juſtices 

or Judges of the ſame Court, where ſuch Party demanded Prohibi- 

tion, the very true Copy of the Libel depending in the Eccleſiaſtical 

Court concerning the Matter where the Party demandeth Prohibi- 

tion, ſubſcribed or marked with the Hand of the ſame Party, and 

under the Copy of the ſaid Libel ſhall be written the Suggeſtion, 

wherefore the Party ſo demandeth the ſaid Prohibition ; and in Caſe 

the ſaid Suggeſtion, by two honeſt and ſufficient Witneſſes at the 

leaſt, be not proved true in the Court where the ſaid Prohibition 

ſhall be granted and awarded, that then the Party, that is letted or 

hindered of his or their Suit in the Eccleſiaſtical Court by ſuch Pro- 

hibition, ſhall upon his or their Requeſt and Suit, without Delay, 

have a Conſultation granted in the ſame Caſe in the Court where the 

ſaid Prohibition was granted, and ſhall recover double Coſts and Da- 

mages againſt the Party that ſo purſued the ſaid Prohibition ; the 

ſaid Coſts and Damages to be aſſigned or aſſeſſed by the Court where 

the ſaid Conſultation ſhall be ſo granted; for which Coſts and Da- 

mages the Party to whom they ſhall be awarded may have an Action 

7 hats by Bill, Plaint or Information, in any of the King's Courts 

of Record. 


In the Conſtruction of the above-mentioned Statute the following 

Opinions have been holden. | 

That this Statute referring to the Statutes 27 and 32 H. 8. which ex- 2 Inft. 662 

tend to Tithes and Offerings generally, all ſuchiTithes and Church. Comp. Incumb. 

Duties as are mentioned in thoſe Statutes, are as much within this Act 600. 

as it particularly enumerated. Die 170. 6. 
And therefore it extends to Prohibitions to Suits for ſmall Tithes as Yb 105 

well as great. 2 Ld. L. 
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— — — _ 


Ney 148. | 80 it hath been adjudged, that the Suggeſtion of a Modus decimandi 


5 104. ovght to be proved within fix Months, being within the Act. 


1 Rel.Rip. 53 So where one, that was ſued for Tithe of Hay in the Spiritual Court, 

Reynolds v. ſuggeſted for a Prohibition, that he was to pay ſo much upon an Ar. 

Hey: bitrament; and it was held, that this Suggeſtion ought to be proved, 
as well as one made of a Modus decimandi: So on a Suggeſtion upon 
the Statute 31 H. 8. that Lands are Tithe- free, becaute the Clauſe 
requiring the Proof of a Suggeſtion is general, and not limited to Real 
Compoſition, | 

1 Fen. 231. So upon a Suggeſtion, that the Suit in the Spiritual Court was for 

2 „ Tithes of Heath and Barren Ground improved within ſeven Years 

C Cas ꝛ08. after the Improvement, contrary to the Statute; in this Caſe Proof 

of the Suggeſtion within fix Months was held. neceſſary. 

Cumb. 1439, But it hath been held, that there needs no Proof of the Suggeſtion 

where the Suit is for Tithes contrary to common Right, or where the 


(a) For this (4) Contract of the Party is ſuggeſted. 


wide Velw. | 
104, 119. 2 Leon. 20. Brown. Goulſ. 99. Heil. 145. 1 Rol. Rep. 15. 2 Keb. 134. Lit. Rep. 297, 


Cro.Eliz.736. It hath been held, that the Suggeſtion need not be proved (0) ſtrictly, 
* proof nor with preciſe Certainty as to all its Circumſtances; but that if it be 
by Hearſay is Proved in Subſtance, or in ſuch a Manner as to (c) ſhew that the Eccle- 


ſufficient. faſtical Court has not Juriſdiction, it is ſufficient. 
Palm. 377. 


—- Or that it is ſo by common Fame. Ney 28. (c) As where a Modus was alledged to be, that one 
ſhould pay 205. in Satisfaction of Tithes, and the Proof was, that he ſhould pay 40 s. this was held ſuffi- 
cient Proof; becaule thereby the Court above had ſufficient Juriſdiction. _ Hee/. 100. — So where the Sug- 
geſtion was to pay 2 s. 6 4. for Tithes, and the Witneſſes proved the Modus to be to pay 3 5s. this was held 
good by two Judges againſt one; becauſe it ouſted the Eceleſiaſtical Court of Juriſdiftion. Ny 44. Het. 
110. & wide Yelv. 55, 2 Kl. 57, 407.— So if one Surmiſe that the Inhabitants of B. (of which he is 
one) have paid a Modus, and the Proof be that he himſelt had paid it, this is ſufficient ; becauſe it ouſts the 
Eccleſiaſtical Court of its Juriſdiction. Ney 28. 


2 Bulli. 154. The Suggeſtion muſt be proved by honeſt and ſufficient Witneſs, 
which is required by the expreſs Words of the Statute; and therefore 
the Teſtimony of one attainted of Felony, excommunicated or con- 
victed of Recuſancy, is, as in other Caſes, to be rejected. 

Mich. 27 Car. But it hath been held, that Perſons, ſuch as Pariſhioners of the Pa- 

GRE my riſh, Sc. who may not be ſufficient and able Witneſſes at a Trial at 

ane, hs Law, may notwithſtanding be ſufficient Witneſſes to prove the Sug- 

geſtion ; the chief Intent of the Statute being to prevent frivolous and 
vexatious Suggeſtions ; alſo it hath been held, that after the Admitting 
and Recording the Proof of the Suggeſtion, nothing is to be objected 
againſt the Perſons of the Witneſſes or their Evidence. 

Vent. io. If a Suggeſtion conſiſts of two Parts, it is ſaid to be ſufficient to pro- 
duce one Witneſs to the one, and another to another. 

Heb. 179. It hath been held, that the ſix Months for Proof of the Surmiſe ſhall 

Lit. Rep. 19. be accounted according to the Kalendar ; for that this being a Com- 

2 0s: $6. putation which concerns the Church, it is but reaſonable that it ſhould 

be done according to the Computation uſed in the Eccleſiaſtical Law. 

(4) Moor 573. It is ſaid in (4) Moor, that the Time of fix Months given by the 
Statute to prove the Suggeſtion ought to be intended fix Months in 
Term-time, and that the Vacation ſhould be no Part of the Time; 

e), Noy 30. but this hath been ſince (e) adjudged otherwiſe, and that the Time 

2 L Roy. ſhill commence from the Tefte of the Writ of Prohibition, and not 


1 2 330. from the Time of the Rule made for awarding it. 


N. . 5 | VIE 
(f) That it If the (F) Surmiſe be proved before one of the Judges within the 


multbeenterd 0X Months, although it be not recorded till after the fix Months by 
in the Office, the Court, it is well enough. 
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E It hath been held, that Proof which is not ſufficient may be ſup- L. Rp. 135 if 
# plied by better Proof within the fix Months, but not after. | 

B The Party, on Failure of Proof of the Suggeſtion, ſhall not only Bendl. 143. 1 
bY have double Coſts and Damages, but alſo his (a) Coſts and Damages ( ide So: | 


S4 in the Action he brings for the Recovery of them. 44 9 7 " 


5 But if the Prohibition be grounded partly on a Modus, which needs Browun/. Ge 
ES Proof, and partly on the Contract of the Parties, which needs no Proof, 99- 
| there ought not to be double Coſts; for the mixing the Contract with Felv. 119. 
the Manner of tithing privileges the whole. | 
So where for a Variance between the Libel and Suggeſtion, a Conſul- 3. 79, 80. 
tation was awarded, and double Coſts adjudged to the Defendant ; and 1 
this was held to be Error by the very Letter of the Statute, which 4 
gives double Coſts („%) only for want of proving the Suggeſtion, and % Careh.464. | 
; for no other Cauſe. | | 
; So where a Prohibition was obtained upon a Suggeſtion which was 7% 146. 
not proved within the fix Months, in which the Defendant took Ifſue / inen v. 
with the Plaintiff, which was found for the Plaintiff, and in this Caſe % G. Pay. 
it was reſolved, that the Defendant ſhould not have double Coſts for 34 
| want of the Suggeſtion's being proved ; for the Statute is, that he ſhall | 
| . have a Conſultation and double Coſts; but in this Caſe he could not 74 
| ; have a Conſultation, the Matter and Iſſue being found againſt him; but 
ought to have prayed a Conſultation upon the Suggeſtion's not being 
proved, and then ſhould have had his double Coſts. 
The Surmiſe or Suggeſtion may be brought in by Attorney, and 1 Ln. 286. 
need not be in proper Perſon. | | 
- = A Prohibition is not to be granted the laſt Day of Term, but on % . q 
; = Motion a Rule may be obtained to ſtay Proceedings till the enſuing 2 Re Rep. 1 
. = Term. | 450. 


— — 


— * 
— 
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„h) When to be granted abſolutely, oꝛ hoc 


- uſque only; and therein of directing the — 
_| Party to declare on his Prohibition. | 
5 . Rohibitions are granted either abſolutely, or hoc uſqre only till ſuch 6 Mad. 208 | 
0 an Act be done; the firſt of theſe is peremptory, and ties up the 1 ONO | 
0 . Inferior Juriſdiction till a Conſultation be awarded; the ſecond is 
1 ipſo fate diſcharged upon complying with the Act, and that without 
. any Writ of Conſultation. | S 

5 ; When a Prohibition is moved for, becauſe a Copy of the Libel is de- %, 6's 

| nied to be delivered, the Court requires that Oath ſhould be made of 2 Salt. 553. | 
1 the Denial, and the Prohibition is only guorſque the Copy is delivered. 4 
„ A Prohibition guouſqze they give Copy of the Libel, if it be granted ; 1,4 308. 
is before any Libel exbibited, does not bind them from exhibiting any 
. 2 Libel, and after they ſhall not proceed till they give a Copy of it. 
be A Prohibition was denied to be granted to the Admiralty Court, 14 K 
in upon a Suggeſtion that they refuſed to give the Party ſued there a Copy * I” 
. of the Libel, becauſe the (c) Statute extends only to the Eccleſiaſtical 
me Courts. | (< *. 
'oo It was formerly held by all the Judges of Fngland, that when there Ag 


was a Proceeding ex officio in the Eccleſiaſtical Court, they were not * arg” 
bound to give the Party a Copy of the Articles; but the Law is other- 2 , 


® : : Ch. J. and ſo 
the 6: wiſe; for in ſuch Caſes, if they refuſe to give a Copy of the Articles, ruled by him ; 
by E a Prohivition ſhall go q01ſque they deliver it. in a like Caſe, | 
be On 
It 3 
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(a) Cre. Eliz. On (a) Motions for Prohibitions it is frequent in doubtful Caſes to 
16, 94. grant them uiſi, or that the adverſe Parry ſhould ſhew Cauſe why they 
5 Med. 247. ſhould not be granted; alſo in (+) nice and difficult Caſes it is uſual to 
Ad. Raym. direct the Plaintiff to (c) declare on his Prohibition, and ſo proceed 
85 Eli, to (d) Iſſue, that the Merits of the Cauſe may be brought before the 
736. Court with the greater Exactneſs, and they thereby be the better 


4 Far 151-2. enabled to judge of the Reaſonableneis of granting or refuſing them. 
1 Lev. 125. | 

Raym. 88. (e) Stile's Prat. Reg. 43. F. N. B. 44. (4) If the Jury, upon an Iſſue joined 
in a Prohibition de Modo decimandi, find a different Modus, yet the Defendant ſhall not have a Conſultation ; 
for it appears that he ought not to ſue for Tithes in Specie, there being a Modus found. 1 Vent. 32. 


1 Leon. 181. The Court is not obliged to give Direction, for ſuch Declaration, 
but are abſolute Judges of the Sufficiency or Inſufficiency of the Sug. 
geſtion. | . 91 

Fareſi. 113.4. If the Declaration varies from the Suggeſtion, this is naught, and a 


1 Len. 128. Conſultation will be awarded. 7 
for the Sur- | 01:04 

miſe is as the 

Writ. 


* —— 
— 


(G) Whether moꝛe than one ſuch Writ is to 
| be awarded, | 


Y the 5a E. 3. cap. 4. it is enacted, © That where a Conſultation 

| is once duly granted upon a Prohibition made to the Judge of 

(e) Intended © (e) Holy Church, that the (f) ſame Judge may proceed in the 
22 z © Cauſe by Virtue of the ſame Conſultation, notwithſtanding any 
Judge, an". (g) other Prohibition (5) thereupon to be delivered; provided al- 
Statute ex- ways, that the Matter in the Libel of the ſaid Cauſe be not inlarged 


tends not to © or otherwiſe (7) changed. 

the Court of | | 3 YA 
Admiralty. 2 Brownl. 35. (f) Eccleſiaſtical Judge in general, or Perſon competent, and not the 
ſame individual Perſon. Poph. 159. Palm. 418. Latch6, 75, _ (g But if the firſt Prohibition 
was unduly obtained, as on Proceedings by Eng/;/> Bill in Chancery, c. a ſecond Prohibition may be 


awarded notwithſtanding this Statute. Cro. Elix. 736. ) Whether proceeding out of the ſame 


Court or another, if for the fame Cauſe. Cro. Elix. 277. (i) 2 Rol. Rep. 207. 


2 Browal.25, This Statute hath been conſtrued to extend to thoſe Caſes where a 


247- Conſultation hath been lawfully granted; that is, upon the Right and. 


d, 1 Merits of the Thing in Queſtion, and not to ſuch Caſes where for De- 


Moor 917. fect of Form, Miſpriſion of a Clerk, Miſpleading an Act of Parlia- 
ment, c. Conſultations have been awarded. | 

1 Tones 231. So if a Conſultation be awarded for Default of Proof of the Sug- 

Moor 908. geſtion purſuant to the Statute 2 Eg 3 E. 6. the Plaintiff is not pre- 


i Yelv. 102. cluded, but may bring (&) another Prohibition; for this Statute goes 


3 to the Suggeſtion made upon the (7) ſame Libel, and to a Conſultation 


V But muſt duly granted, and not to the Caſe of not having Witneſſes ready to 


pay double prove the Suggeſtion through Negligence. 
Coſts. Carth. 


463. (1) It is faid by Juſtice Ho/ſoway, that after a Conſultation awarded for not proving his Sug- 
geſtion, &c. the Party ſhall be for ever barred from having another Prohibition on the ſame Libel. Comb. 63. 


2 Vent. 47. A Motion was made for a Prohibition to a Suit for Tithe-Lamb, 
upon Suggeſtion of a Modus to pay 2d. a Lamb for Lambs falling in 

the Plaintiff's Farm in the Pariſh. It was objected, that a Prohibition 

was granted before to ſtop this Suit, upon a Suggeſtion, which was 

tried and found for the Plaintiff, and a Conſultation granted. But it 


was anſwered, that that Suggeſtion was for every Lamb which wy 
2 the 


- £30 

* — Ts 2 * 9 4 , 
3 r «© * JH 4 
88 * * „ 32. 


Pꝛohibition. 249 
the Pariſh, whereas this only is for Lambs falling in a particular Farm, 

and ſo not within this Statute; but the Court inclined againſt the 
Prohibition, thinking it within the Statute. 

» If upon the Trial of a Suggeſtion the Plaintiff be nonſuit, no new 1 X=. 286. 
Prohibition ſhall be granted, altho' the Nonſuit was occaſioned for 
want of ſome of the Plaintiff's Witneſſes, who were to prove the 
Truth of the Suggeſtion, and who were neceſſarily obliged to be ab- 
ſenr. 

If the Eccleſiaſtical Court refuſe to grant a Copy of the Libel, for 
which a Prohibition is granted, and thereupon they grant the Copy, 
and afterwards proceed in the Cauſe, the Matter not being within their 
Juriſdiction, another Prohibition lies. 

If the Defendant in a Prohibition die, his Executors may proceed 
in the Eccleſiaſtical Court, and the Judges of the Court, out of which 
the Prohibition was granted, will alſo in ſuch Caſe make a Rule ro 


the Spiritual Court to proceed; but the Plaintiff may, if he pleaſc, 
have a new Prohibition againſt the Executors. 


Moo, 917. 


(H) At what Time to be granted; and there⸗ 


in in what Caſes it map be granted after 
Sentence. 


T is clearly agreed, that in all Caſes where it appears upon the Face 2 fl. 602. 

of the Libel, that the Admiralty, Spiritual Court, Ec. have not a 2 Re. Abr. 
Juriſdiction, a Prohibition may be awarded, and is grantable as well 8 319. 
after as before Sentence; for the King's Superior Courts have a Su- 1,7 


1 Sid. 65. 
perintendency over all Inferior Juriſdictions, and are to take Care that . 
they keep within their due Bounds. Moor 462, 


907- 
Skin. 299. Carth. 463. March 153. 2 Rol. Rep. 24. Comb. 356. 


But where the Court has a (a) natural Juriſdiction of the Thing, Ye the Au- 
but is reſtrained by ſome Statute; as by 23 U. 8. for not citing out of thorities 2 
the Dioceſe, there the Party muſt come before Sentence; for after "Fo yay _. 
pleading and admitting che Jrsiſdiction of the Court below, it would 2 $hw. 145, 


be hard and inconvenient to grant a Prohibition. 


6 Mod. 252. Fareſl. 137. (Godb. 163, 243. 5 Med. 341. Hetl. 19. 12 Co. 76. ( Salk. 543. 
Like Point; becauſe the Cauſe belongs to the Spiritual Court, and though not to that Spiritual Court, yet 
it belongs to ſome other, and not to the King's Temporal Courts; & wide Carth. 33, 34. where it appeared 
on the Face of the Libel, that the Party was cited out of his proper Dioceſe. — Cro. Jac. 429. Cr. Car. g7. 


Comb. 448. where the Party obtained a Prohibition before Sentence, but did not ſerve it till two Term 
which was after Sentence definitive, and it was held to he too late. 


s alter, 
Upon a Motion for a Prohibition the Caſe was, The Defendant libel- 2 Ld. Raym. 
led in the Spiritual Court for Tithes of Faggots made of Loppings of 735: Oils v. 
Trees; and the Suggeſtion for a Prohibition was, that theſe Loppings 
were cut from the Stumps of Timber-Trees above the Growth of 
twenty Years; and it was alledged, that Sentence was given in the Spi- 
ritual Court, and therefore rhe Plaintiff comes here too late to have a 
Prohibition: But per Holt Ch. J. the Sentence will not hinder the ha- 
ving a Prohibition in any Caſe, but in Caſe of Prohibitions grounded 
upon 23 H. 8. cap. 9. for citing out of the Dioceſe; but becauſe the 
Plaintiff had not pleaded this Matter in the Spiritual Court, they de- 
nied the Prohibition, becauſe the Spiritual Court has a general Juriſ- 
Vor. IV. T4 % diction 


Lit. Rep. 155. 
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diction of Tithes; and if any ſpecial Matter deprives them of their 
Juriſdiction, it muſt be pleaded there; and if it had been pleaded there, 
and Iſſue joined upon it, and upon the Trial it had been found not to 
be Silva Cæ dla, it had been well; but if they had refuſed to admit the 
Plea, a Prohibition ſnould have been granted. 


250 


. 


(1) To what Courts a Prohibition may be 
awarded; and herein, that the Superioz 
Courts are to determine the Boundaries of 
all Inkerioꝛ Jurisdictions, 


F. N. B. 44, H E King's Superior Courts of Weſtminſter have a Superintendency 
45- over all Inferior Courts of what Nature io ever, and are by Law 
4 Inf. 231, intruſted with the Expoſition of ſuch Laws and Acts of Parliament as 
_—_ preſcribe the Extent and Boundaries of their Juriſdiftion ; ſo that if 
, 2 '4-. ſuch Courts aſſume a greater or other Power than is allowed them by 
317-8. Law, or if they refuſe to allow of Acts of Parliament, or expound 

them otherwiſe than according to the true and proper Expoiition of 


(a) The Ho- them, the Superior Courts (a) will prohibit and controul them. 
nour of B. R. | 
to keep Inferior Courts in Order. 2 Rol. Rep. 471, 


Show. P. C. Hence Prohibitions are grantable to almoſt all Sorts of Courts which 
63. differ from the Common Law in their Proceedings, to the Courts 
6% That the (#) Chriſtian, to the Admiralty, nay to the (c Delegates, and even 
Spiritual to the Steward and Marſhal, upon the Statute of Articuli ſuper Chartas. 


Juriſdition | 
exerciſed within this Realm is derived from the King. Dav. 97. (c) Where they exceed their 


Authority, or proceed in Matters not properly within their Cognizance, may be prohibited. Moor 460, 463. 
Latch 85, 86. 


A Prohibition lies to the Convocation Si concilium teneant de aliquibus 
— Lay to the %% ad Coronam Regis pertinent, vel que perſonam Regis, vel Statum ſuum 
High Com- vel Statum Concilii ſui contingunt. 


miſſion Court. | 

4 Infl. 333. Lit. Rep. 152, 189, 274. | 

4 Inft. 243. Prohibitions have been granted to the Marches of Zales, of which 
2 Kol. Abr. there are many Inſtances ; 

317. 


1 Rol. Rep. 309, 311. Winch 78, 103. Raym. 191. 1 Vent. 300. Comb. 469. 1 Fon. 248. 


z Ld. Rm. As where a Bill of Forecloſure was brought againſt one in the Grand 

war? . Seſſions for the County of Montgomery, upon a Mortgage of Lands 

gu, that lay there, but the Party himſclf was not an Inhabitant; and it was 
held in this Caſe, that a Prohibition ought to go; for that the Party 
living out of the Juriſdiction could not be ſerved with Proceſs, and 
confequently could not be guilty of a Contempt, on which a Sequeſtra- 
tion on his Lands couid be grounded. 

Hutt. 59. So Prohibitions have been granted to the County Palatine of Cheſter 


2 Rel. Mr. in many Inſtances where they have exceeded their Juriſdiction. 
318. 27 
File 285. 3 Bulſt. 116. Hob. 158. 1 Rel. Rep. 246, 331. 1 Sid. 189. 
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So Prohibirions have been granted to the Duchy Court of Lancaſter, ga) , py 


(a) for holding Plea of Land, not Parcel of the Duchy, (b) for de- 44. 315-8. 


termining on the Validity of Letters Patent granted of a Manor. 4) 4/0 
119. 1 Rol. Rep. 252. Skin. 43. 


So where a Suit was commenced in the Duchy Chancery Court, to Satt. 550. 
diſcover Matters whereby the Defendant there would forfeit: his Free- 
hold ; and a Prohibition was granted. 

A Prohibition was moved for to the Chancery Court of the Cinque Cos. 261. 
Ports, in which a Bill was filed, ſetting forth a Cuſtom, that every 
Ship that uſed the Pier of Ramſgate ſhould pay 4 d. for all their Get- 
tings in the Year, for the Maintenance of the Pier, and for a Diſco- 
very of the Defendant's Gettings; and ſuch Prohibition was held to 
lie, as to the Cuſtom, which is only triable by Law; but the Court 
held, that ſuch Bill might be proper as to the Diſcovery. 

A Prohibition was prayed to the Court of the Chamberlain of Che- 1 Yer. 212. 
ſter, where an Engliſh Bill was preferred, ſetting forth, that J. F. being Mcins v. 
indebted to the Plaintiff, the Defendant 1:pon good Conſideration pro- 9/5. 
miſed, that if J. S. did not pay it, he would, and that he wanted ſuch 
preciſe Proof as the Law required, and ſo prayed to be relieved by 
the Equity of the Court; the Defendant confeſſed the Promiſe in his 
Anſwer, and ſaid that he had paid the Money; and a Prohibition was 
granted; for the Plaintiff had now obtained the End of his Suit, and 
might have Remedy at Law upon the Evidence of the Defendant's 
Anſwer. 

The Plaintiff in Prohibition ſuggeſts, that by the Laws of England, 2 Salt. 555. 
when Iſſue is joined between the Parties, that it ought ro be tied by 5 9/94: 272, 
the Evidence viva voce, and not by Notes or Minutes of their Teſti- - ver te 
mony ; that an Information was exhibited againſt him before the Com- 1 
miſſioners of Exciſe, purſuant to 12 Car. 2. cap. 23. & 15 Car. 2. cap. 11. 
ſetting forth, that he was a common Brewer, and did keep a common 
Store-houſe without acquainting the ſaid Commiſſioners there with; that 
he was found guilty; and that he appealed from their Sentence to the 
Commiſfioners of Appeals, before whom the Informer did produce as 
Evidence the Minutes taken before the Commiſſioners of Exciſe, and 
that the Witneſſes who gave Evidence there were ſtill alive; which 
Minutes were allowed as Evidence by the Commiſſioners of Appeals, 

Sc. and after great Conſideration a Prohibition was granted gucad the 
Admitting this Evidence. | 

If the Commiſſioners for determining Policies of Inſurance graſp at Yide 1 Show, 

more Power, or proceed otherwiſe than as they are enabled by the 306. 
Acts of Parliament which create their Juriſdiction, they will be pro- 
hibited by the King's Superior Courts. | | 

A Prohibition lies to the Vice-Chancellor's Court in Ox/ord and Cam- Lit. Rep. 10. 
bridge, where they exceed their Juriſdiction. | 

On a Motion for a Prohibition to the Court of the Vice-Chancellor 1c. 26 
of Cambridge, it was ſuggeſted, that one Richardſon had a Libel pre- Car. 2. in 
ferred there againſt him, becauſe he had preferred an Information in . XK, K 
this Court againſt divers Perſons for a Riot committed within the Ju- 8 * 
riſdiction of their Court, and the Libel was read in this Court; and b 
upon that the Court declared, that their Juriſdiction was concurrent, 
but not exempt from this Court, and that they ought to plead their 
Privilege here, if they had any ſuch Privilege, but they ought not to 
proceed againſt the Informer as a Criminal; and ſo the Couit granted 
a Prohibition ii, upon the Motion of Serjeant Scrog gs. 

If Juſtices of Peace take upon them more Juriſdiction than they are Lit. 


allowed by Law, as where they determined on the Statutes of Uſury, 
a Prohibition lies, 
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4 Inft. 229. So a Prohibition lies ro the Court of Hannaries, which is confined 
Cre. Car. 333. to Tin Matters only, and where the Parties who ſue, or one of them, 
is a Tinner, if they exceed their Juriſdiction. 4p. 

1 Bal. 110. A Probibition was granted to the Council of Jork, for holding Pleis 

in Replevin and Avowries ; the Court being clear of Opinion that theſe 
are Matters determinable at Common Law. | 
1 Bulſ. 20. So a Prohibition hath been granted to the Court of Requeſts, for 
injoining a Creditor to give Time to his Debtor to pay his Debt, upon 
Security given. 
Sen P. Ces. It bath been reſolved, that a Prohibition lies to the Court of the 
in the Caſe of Earl Marſhal, for proceeding againſt a Perſon for painting Arms and 


Dr. Olais and marſhalling Funerals. 
Donmille, | þ 
where there is good Learning on this Subject. 4 Med. 128. S. C. 


2 Salk. 553- So a Prohibition was held to lie to the Court of Honour, to prohibit 
Su 125. a Suit there for theſe Words, you a Knight, you are a pitiful Fellow ; and 
870 Few in this Caſe Holt Ch. J. at firſt doubted whether there was, or could be 
nings. wy ſuch Court; but ſaid, a Prohibition would lie to a pretended 
ourt, - TOR 
3 Balg. 120. It is ſaid by my Lord Coke in 3 Bulſt. that the Court of King's Bench 
(a) If the may prohibit (a) any Court in I/eftminſter-Hall, if they exceed their 
Judges of juriſdiction; but this Notion of Lord Coke, and of which he was very 
— off you fond, eſpecially as to Proceedings in Courts of Equity, hath been ſo 
A a ſhaken and contradicted of late Years, that his Authority herein ſeems 
Prohibition is to be but of very little Weight; but for this we muſt refer to Title 


1 Ho” Courts and their FuriſdiTion. 

y B. R. | 
3 Bulſt. 120.- So if the Court of Exchequer hold Common Pleas without a Writ of Privilege. 3 Bu/f. 120. 
& wide 2 Salk. 550. — So an Engl; Court, or Court of Equity, holding Plea of a Thing whereof Judg- 
ment was given at Common Law, hath been prohibited. Moor 836. Cro. Fac. 335. — But for this vid 
Juriſdiction of the Court of Chancery, and 1 Ld. Raym. 531. 


Lis. Rep. 42. The Superior Courts of Neſminſier not only grant Prohibitions where 


Tis your Rep. Inferior Courts aſſume a Juriſdiction, which properly belongs to ſuch 
TE" Superior Courts, but alſo in Caſes where one Inferior Court incroaches 
upon another, and that even in Matters in which ſuch Superior Courts 
have not a Juriſdi*tion. | 
5 Co. 73. As if the Eceleſiaſtical Court grant the Probate of a Will made with- 
Show. P. C. in a Manor, when by Cuſtom or of Right ſuch Probate belongs to the 
og. Lord of the Manor. | | 
2 Rol. Abr. So where the Marches of Wales held Plea of a Matter that belonged 
3 PR... the Court Chriſtian, it was held that a Prohibition lay. 
4 all. 219. So in London, where the Lord Mayor and Court of Aldermen have 


Hob. 257 the Government of City-Orphans, if any Orphan ſue in the Eccle- 


ſiaſt cal Court or elſewhere, for a Legacy or Duty due to them by 
Cuſtom, a Prohibition lies. | | 

Heb, 178. If a Biſhoprick be void, and the Juriſdiction devolved on the Metro- 
politan, he muſt hold the Courts within the Inferior Dioceſes, other- 
wiſe he will be prohibited. | 

1 Med. 211. If there be a Controverſy, whether ſuch a Will ought to be proved 

ot T before a Peculiar or before the Ordinary ; whether by the Archbiſhop 

/b) hut in of one Province or another, or both; and what ſhall be (0 Bona nota 

Licass Rep. bilia: In theſe and the like Caſes the Common Law retains the Juriſ- 


272. ths diction of determining. 
Point is taken | 
Notice of and denied to be Law, for that the Spiritual and Common Law are the ſame as to Bona natabilia 3 
and there ſaid, that if a Prohibition lay, there muſt be frequent Inſtances of it. 

1 . 


(K) Pzohibi- 


(O pꝛohibitions td Inferio: Tempoꝛal Courts 
in what Inſtances to be granted. 


Tr is clearly agreed, that a Prohibition doth lie as well to a Tem- F. V. B. 4 
poral Court as to the 2 Court of Admiralty, or other Court, 2. 8 
whoſe Proceedings are different from the Common Law, if ſuch Tem- ,, 
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Rol. Rep. 
poral Court exceed the Bounds of its Juriſdiction, or take Cognizance 775 F 
of (2) Matters not ariſing within its Juriſdiction. 1 Rol. Rep. © 
* COR. 252. 
; (a) Or if but Part only, cannot have Juriſdiftion. 1 Ld. Raym. 698 
( As if Treſpaſs Vi & Armis be brought in the County-Court, a Pro- F. N. P. 47. 
: hibition lies to the Plaintiff or Sheriff. 


So if one ſueth another in a Court-Baron or ather Court, which is F. N. B. 4. 
not a Court of Record, for Charters concerning Inheritance or Free- 
hold, he ſhall have a Prohibition. 


A Perſon having obtained Judgment in B. R. for his Debt and 1 Rel. Rep. 
Damages, brought his Action for the Recovery of them: againſt the 54- 

Bail in the Court of the Tower of London, in which Action the Party 

was taken on a Capzas, and was (Y) reſcued ; after which the Plaintiff (4) If an 

brought his Action on the Caſe in the ſame Court for the Refcue; and Officer let a 

all this appearing to the Court of B. R. they granted a Prohibition. Man at Li- 


FOR. berty who is 
in Execution upon a Bond ſued in an Inferior Court, the Bond not being made within the Juriſdiftion there 


of; this is na Eſcape. 2 Mod. 29. Squibb v. Hoke. — So where the Plaintiff, in an Action brought againſt 

B an Officer, declared in Huli upon a Bond made at Halliſax, and had Judgment and Execution, and the 

4 Defendant eſcaped; and in an Action brought for this Eſcape the Declaration was held ill, becauſe it did 
not alledge the Bond to be made Infra 7 uri/digionem Curiæ. 1 Rol, Abr. 899 . Richargjon v. Bernard. 


. COWS: Ss EY 


So where an Action of Debt was brought in the Marſhalſea, on a 2 Salk. 439 
Judgment in B. R. and a Prohibition was granted. 1 


> A Suit was ſurmiſed to be before the Lord Preſident of the Marches, 1 K.. 648. 
for an Office, between the Grantee of the Lord Preſident and a Stran- | 
$ er, wherein the only Queſtion wquld be, whether the Grant of that 
$ ffice belonged to the Lord Preſident; and becauſe in this Caſe he 
would be as it were (c) both. Judge and Party, a Prohibition was granted. ( I 206: | 
- > at 
6 where a Judge has an Intereſt, neither he nor his Deputy can determine a Cauſe or fit iu "Rath and in ſo 
doing a Prohibition lies. Hard. 503. 13 R175 
d 


If there be one intire Contract above 40. and 3 Man ſues for it in 19 N. 6. 54- 
| a Court-Baron, ſevering it into diyers {all Sums under-49 l a Pro- 2% li, 
: 2 ſhall be granted, becauſe this is done to defraud the Court of F. V B. 46. 
I the King. | | 3 | | | NPE | 
. f 2 CES" | 
y q An Action was pas in the Hundred-Court for 40 6. in which Pair. 564. 
Action the Plaintiff confeſſed that he was ſatisfied one Shilling, which 8 


o- being done with an Intent to give that Court Juriſdiction, and to de- or le. 
* fraud the Superior Courts, a Prohibition was grantde. 3 

If there be ſevexal Contracts between A. and B. at ſeveral Times em. 65. 
ed for divers Sums, each under 40 5. but amounting in the whole to a faid to have 
Pp Sum ſufficient to intitle the Superior Court to a Juriſdiction, they ſhall been 2Judged 
a- be ſued for in ſuch Superior Court, and not in an inferior one, which . 5... 
iſ nor of Record. | Tx C 71 * yd ITE £ TE | 1 


ee 


Ourt and 
I. „ ono 9363.) Metin re Standford. 
So in a Prohibition to the Court of the Honor of Eye, where the 1 Yen. 73 
Cale was: One contracted with another for divers Parcels:of Malt, the %% 
Vol. IV. 3 T "SITY 5 M | Alders. 
z „ e. wif: STh >! 4 171 oney 2 Keb. 617. 
8. C. 1 Show. 11. 8. C. cited. 
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Pꝛohibition. 


1 Sand. 74. 
2 Jon. 230. 
1 Sho. 10. & 
vide Tit. Courts 
and their Fu- 


1 La. Raym. 


6 Mod. 146. 
Carth. 402. 
1 Salk. 201. 
1 Peer Will. 
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(a) 2 Med. 


*Vide Impar- 


2 Mod. 273. 


1 Ld. Raym. 
346. Cote v. 


Money to be paid for each Parcel being under 40s. and he levied divers 
Plaints thereupon in the ſaid Court ; wherefore the Court here granted 
a Prohibition ; becauſe though there be ſeveral Contracts, Fer inaſ- 
much as the Plaintiff might * joined them all in one Action, he 
ought to have ſo done, and ſued here, and not put the Defendant to 
unneceſſary Vexation, any more than he can ſplit an intire Debt into 
divers, to give the Inferior Court Juriſdiction in fraudem Legis. 

It is laid down by my Lord Coke, and admitted in a great Variety 
of Caſes, that no Inferior Court can hold Plea of an Obligation, Con- 
tract, Battery, or other tranſitory Action, if not made within the Ju- 
riſdiction, and that the Cauſe of Action muſt be alledged to ariſe 
within ſuch Juriſdiction. | | 


And therefore, in an Action on. a Promiſe in an Inferior Court, not 
only the Promiſe, but the Conſideration muſt be alledged to ariſe with- 
in the Inferior Juriſdiction, and muſt be ſo proved on the Trial. 

But if the Plaintiff had ſhewn that the Money had been lent infra 
Juriſdictionem Curie, or if it had been for Goods there ſold, the Plain- 
tiff would have had no need to ſay that the Defendant aſſumed to pay 
infra Furiſdicbionem Curiæ; becauſe the Law creates the Promiſe upon 
the Creation of the Debt, which Debt being within the Juriſdiction, 
the Promiſe ſhall be intended there alſo. 

In all Caſes where Inferior Courts aſſume a Juriſdiction, or hold 
Plea of a Matter not ariſing within their Limits, the Party hath his 
Remedy, and may ſtay their Proceedings by Prohibition ; but ſuch 
Prohibition can only regularly be obtained by its appearing on Oath 
made, that the Fact did ariſe out of the Juriſdiction, and that the 
Defendant tendered a foreign Plea, which was refuſed. 

In the Caſe of (a) Mendyke v. Stint it was greatly inſiſted upon, 
that though the Party neglected to plead to the Juriſdiction, that yet 
the Matter ariſing out of the Inferior Juriſdiction, the Superior Courts 
ought to grant a Prohibition; for that. otherwiſe the Parties, their 
Counſel and Attornies, would give a Juriſdiction to Inferior Courts 
which they were not intitled to by Law; but it was otherwiſe ad- 
judged in this Caſe; and it ſeems to be now agreed, that after ad- 
mitting the Juriſdiction, or after * Imparlance, the Party cannot apply 
for a Prohibition. 

But in the above-mentioned Caſe theſe Things were agreed by the 
Court. 1. That if any Matter appears in the Declaration, which 
ſneweth that the Cauſe of Action did not ariſe infra Furiſdi#ionem, 
there a Prohibition may be granted at any Time. 2. If the Subject 
Matter in the Declaration be not proper for the Judgment and De- 
termination of ſuch Court, there alſo a Prohibition may be granted at 
any Time. 3. If the Defendant, who intended to plead to the Juriſ- 

diction, is prevented by any Artifice, as by giving a ſhort Day, or by 
the Attorney's refuſing to plead it, Cc. or if his Plea be not accepted, 
- is over- ruled; in all theſe Caſes a Prohibition likewiſe will lie at any 

ime. 

A Motion was made for a Prohibition to be directed to the Sheriff's 
Court in Briſtol, upon Suggeſtion that Cauſes of Action ariſing out of 
the Juriſdiction of the Sheriff*'s Court ought not to be ſued there; 
and this Motion was made in Behalf of the Defendant in the Action, 
before he had appeared to ſtay the Proceedings of the Court, who 
proceeded to attach his Goods in the Hands of a Garniſhee. And 
Sir B. Shower oppoſed the Motion ; becauſe the Defendant could not 
pray a Prohibition upon Suggeſtion of a Matter which he could not 
plead; and as here he could not plead this before Appearance, ſo he 
_ ought not to make ſuch a Motion before Appearance. And per Holt 1 

5 4 


| Bounds are triable in the Eccleſiaſtical Court, though thoſe of Pariſhes nan. 
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A Man ſhall not plead to the Juriſdiction until he appear; but 
if the original Cauſe of Action aroſe out df the Juriſdiction of the 
Court, the Garniſhee may plead it; and of that Opinion he ſaid was 
Hale C. J. but if it was Debt upon a Simple Contract, it is attachable 
where the Perſon of the Debtor is. 

So in the Caſe of Clerk v. Andrews, where Shower moved for a Pro- 1rd. Rg. g. 
hibition to the Court of the Sheriffs of London to ſtay Proceedings, cited. 
where they attached the Debt of the Garniſhee, becauſe it aroſe our * £4: Ran. 
of the Juriſdiction; but it was denied, becauſe the Debt was upon 347- 
Simple Contract, which follows the Perſon of the Debtor. 


(L) Pꝛohibitions to the Spiritual Court in 
what Jnſtances : And herein, 


1. Where they meddle with a Matter purely Tempozal. 


F one ſues another in the Spiritual Court for a Chattle or Debt, the x x. B. 40. 
Defendant ſhall have a Prohibition. So if he ſues for a Treſpaſs. 


If the Spiritual Courts take upon them to try the Boundaries of Pa- 2 Rel. Abr. 
riſhes, a Prohibition lies. 291. 


7 Co. 44. 
1 Rol. Rep. 332. Cre. Eliz. 228. 3 Leon. 129. 3 Keb. 286. 8. P. per Hale Ch. J. becauſe the Preſerip 
tion is the Ground thereof. 


As if a Suit be by a Parſon for Tithes, and the Defendant plead, that 2 Rol. Abr. 
the Place where is in another Pariſh, a Prohibition lies; becauſe they * 7 
meddle with that which is out of their Juriſdiction, though the origi- 3 — 
nal Thing be of their Cognizance, and this comes in (a) obliquely. Ney 147. S. P. 


; = but that it 
muſt ſo appear by the Pleadings in the Spiritual Court. Vent. 335. S. P. and that a Plea thereof mutt be 


tendered in the Eccleſiaſtical Court. (a) So where the Defendant pleaded that he reſorted to and received 


the Sacrament in a different Pariſh frem that in which he inhabited. Yide 1 Bult. 159. Hard. 406. 
1 Salk. 166. 6 Med. 188. 


So if a Vicar of a Pariſh libels againſt another to avoid his Inſti- 2 Rel. Ab. 
tution to the Church of D. which he ſuppoſes to be a Chapel of Eaſe 291 
appertaining to his Vicarage, and the Defendant ſuggeſts, that D. is a 
Pariſh of itſelf, and not a Chapel of Eaſe; a Prohibition will be 
granted, for they ſhall not try the Bounds of the Pariſh. 

So if the Queſtion be in the Court Chriſtian, whether a Church be - Re. Ab. 


a Parochial Church, or but a Chapel of Baſe ; a Prohibition lies. ny e 


| Purpoſe. 
But if the Bounds of two Vills lying in the ſame Pariſh come in zer. 78. 
Queſtion in the Spiritual Court, no Prohibition lies; for that ſuch Pesler v. Tale- 


are not. 


The Eccleſiaſtical Courts have Cognizance of a Way to a Church, 
and for not repairing ſuch Way the Parties may be proceeded againſt 
in the Spiritusl- g e „ 

So if a Parſon is prevented from carrying away his Tithe by the Stop- 
ping up the uſual Way, he may have his Remedy in the Eccleſiaſtical 
Court, grounded on the Statute 2 E. 6. 


March 45 


1 Bulft. 67. 
1 Fon. 230. 


But 


— — ä — a — mee 
- _ 
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March 45. But if the Queſtion be, whether he is to have one Way or another, 


. Fes Px or whether ſuch a Way be a () Highway or not; this cannot be tried 
$44 285.S.P, in the Spiritual Court. 

adjudged. 

2 Rel. Rep. So if the Church-wardens of a Church ſue for a Way to the Church, 
287. which they claim to appertain to all the Pariſhioners by Preſcription, a 
2 Rol. Rep. Prohibition ſhall be granted; for this Right being grounded on the Pre- 
71. ſcription, is to be tried in the Temporal Courts. 

Hob. 16. If a Man be admitted, inſtituted and inducted, and a Suit is com. 


Latch 205. menced in the Eccleſiaſtical Court for to avoid the Inſtitution, ſuppo- 
1 Bulft. 179. ſing it not valid; though the Thing be of their Cognizance, yet be- 
Lit. Rep.165. cauſe the Induction, which is Temporal, and gives a Lay Right, may 


Poph. 133. . 252 ; 
13 depend upon it, a Prohibition lies. 


282. 1 Show, Rep. 10. 


Green v. Pe- 


. is; and this Plea, becauſe it goes to the rig. v9 of the Incumbency, is 
the Tenant this Liberty he 


2 


2 Rol. Rep. 59. 
3 Leon. 268. 
1 Mod. 167. 
2 Keb. 615. 
3 Keb. 303, 
441, 516. 

1 Salk. 333. 
and 4 Med. 


254. where . 5. 
e Hole, if a being 'Temporal, the Remedy for them ought to be by Quantum merit ; 


Proctor might Or in Caſe it be an Office of Freehold, by Aſſiſe; the Denial of juſt 
ſue in the Spi- Fees being a Diſſeiſin; and therefore it ſeems to be now ſettled, that 
ritual Court neither a Proctor nor Regiſter can ſue for Fees in the Spiritual Court, 
n but that the 1 is, in Caſe of a Fee certain, by an A- 
wal Os An] debitatus aſſumpſit, or in Ca 

tute of Limi- and in ſuch Svits it is ſaid not to be neceſſary to prove a Retainer, that 
—_— being implied by Law. i | == 

Vide I 4 ; 


Raym. 703. Cum. 18. and 1 Vent. 165. where notwithſtanding it is ſaid, that for ſuch Fees as are due by 
Provincial Conſtitutions they may ſue in the Spiritual Court. Lucas's Rep. 262. 


Veto. 38. If a Legatee takes a Bond from the Executor for Payment of the 
A whe. oe Legacy, and afterwards ſues him in the Spiritual Court for the Legacy, 


Rep. 160. A Prohibition will be granted; for by the taking the Obligation the Na- 
8. P. cont, ture of the Demand is changed, and it becomes a Debt or Duty reco- 
| verable in the Temporal Courts. | E | 


a Matter of Freehold. 

F V. B. 40. Matters of Freehold, and the Rights of Inheritances, are only de- 

2 Rel. Abr. terminable in the Temporal Courts; ſo that if the Eccleſiaſtical Courts 

25 „ - intermeddle with thoſe, a Prohibition lies. Dh SEE 7 
11. Rep. 164. 8 > 0 | .. Z b 

Cre. Tac. 270. As in a Feoffment of Tithes and Lands, where there is no Liver), 

1 Vent. 41. if they do adjudge the Tithes to paſs, notwithſtanding there is no Li- 


2. Where they determine on 


1 


cited. very, a Prohibition will lie u 95, 
Dier ig 1,264. So if a Man deviſes, that his Lands fhall-be ſold fer the Payment of 


Heb. 265. his Debts, and that the Overplus ſhall be paid to ſuch and ſuch Perſons 
2 Rol. Abr. 4 | in 
284-5. 8 | 

2 Show. 50. Cre. Car. 1 6. 


e of an uncertain Fee, by Quantum meruit ; 


— 
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—_ 


in certain Shares; the Legatees in this Caſe cannot ſue in the Eccle- 
fiaſtical Court; for the Proviſions intended them ariſe originally out 
of Lands, and their proper Remedy in this Caſe is in a Court of 
uity. 7 5 AE: | | 
— if a Rent be deviſed out of a Farm for Years, the Eccleſiaſtical 5 279. 
Courts may hold Plea thereof; for the Term for Years being only a 7... 5: 


: 1 Lev. 179. 
(a) Chattel is Teſtamentary, and conſequently the Rent deviſed () Where 
thereout. | | the Legacy 


| " | was to ariſe 
j as well out of a Term for Years, as out of Lands of Inheritance, and the Executor received it; but being 


| dead without Payment, ſo that no Action of Account could be brought at Common Law againſt his Execu- 
x tor, it was held that the Eccleſiaſtical Court ſhould have Cognizance thereof, Cro. Zac. 279. 


The Rights of Offices for Life in the Eccleſiaſtical or Courts of Ad- 2 Rel. Allr. 

1 miralty are determinable at Common Law; as in the r- con- ages. *. 

ceerning the Validity of two Patents, by which the Office of Regiſter to 77.7 778. 

; a Biſhop was granted; it was held, that this ſhould not be tried in the Pan. 450. 
Spiritual Court, though the Subject Matter be Spiritual; becauſe the Cob. 390. | 
Office itſelf being Matter of Freehold is for that Reaſon of Temporal * Gar. 65. 


Cognizance. N Vo 
Raym. 88. 1 Lev. 125. 4 Mod. 27. Comb. 306. 


Treſpaſs on a Glebe being Freehold cannot be determined in the Bro. Zuri/ 
Eccleſiaſtical Court. | i diction, pl. 41. 

A Parſon libelled againſt the Defendant in the Spiritual Court of , 7.4 Rayn. 
Vork for having cut Elms in the Church- yard; and a Prohibition was 212. 


; granted, upon Suggeſtion that they grew on his Freehold. 734 v. 
| 3. In what Caſcs a Pꝛohibition lies when they determine on 
5 Criminal Offences. | 


It is clearly agreed, that. the Spiritual Courts have no Juriſdiction e. 181. 
as to Crimes and Capital Offences; ſo as to puniſh Perſons guilty of B 293. 
Treaſon, Felony or other Offences, which are cognizable in the King's 8 
Temporal Courts; but it is held, that a Spiritual Perſon may, eſpe- 486 
cially after a Conviction for a Criminal Offence at Common Law, be 2 L Rays. 
proceeded againſt pro ſalute anime, and in Order to a Deprivation ; and 150 _ 
this Juriſdiction they are indulged in from a Neceſſity of purging their 
Body of all ſcandalous Members; but they are not to inflict a colla- 
teral Puniſhment for ſuch Matters as are only indictable at Common 
Law; and if they take upon them to do ſo, a Prohibition lies. 

And therefore if a Clerk be convicted of Homicide or Manſlaughter, Hel. 121, 
and afterwards libelled againſt, the Libel ought not to charge that he Hay 
is an Homicide, or that he is guilty of Manſlaughter, Ec. and if it 5,612 
doth, a Prohibition lies; but the regular Way is only to charge that Comp. Incumb. 
he was convicted of Homicide, Ec. and ſo the Sentence of Depriva- 53.4. 
tion ought to be grounded on the Conviction in the Temporal Court, 
without any further Examination of the Matter, by which the Verdict 
there given is not to be impeached, but affirmed ; and though the 
Perſon convicted doth deſire that he may be admitted to his Defence 
in the Spiritual Court, to prove his Innocency againſt the Verdict, 
vet this is not to be allowed him; becauſe this would be to impeach 
in a Court improper a Sentence given in a proper Court. 

Se where a Libel was exhibited in the Eccleſiaſtical Court againſt a 3 Mid. 164: 
Woman Cauſa Fafitationis Maritagii, and the ſuggeſted, that the Per- 5 Bel. 
Aon libelling was indicted at the Seſſions in the Old Bailey for marrying 
I her, he then having a Wife living, contra formam ſtatuti, and that he 
© Was thereupon convicted, and had Judgment to be burnt in the Hand; 
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ſo that being tried by a Jury, and a Court which had a Juriſdiction of 


the Cauſe, and the Marriage found, a Prohibition was prayed, and 


1 Fon. 320. 


1 Lev. 138. 
1 Sid. 217. 
1 Keb. 721, 
762. Slader 


v. Smalbroke. 


Comb. 71. 


F. N. B. 42. 


2 Rol. Abr. 
304. 


1. 


2 Kol. Abr. 
286. 

Hob. 246. 
Heil. 132. 


4 Leon. 16. 
Vaugh. 206. 
2 Inſt. 614, 
618. 

2 Lev. 64. 


1 Fon. 259, 
260. wh 


2 Rol. Abr. 
303. 


nted. ( 514 
If a Matter of Eccleſiaſtical Cognizance be made Felony or Treaſon 


by Act of Parliament, the Spiritual Courts (unleſs there be a Saving of 


their Juriſdiction in ſuch Statute) cannot take Cognizance thereof, nor 
of any Defamation in Relation thereto. 

A Layman forges Orders, and obtains a Benefice, for which he is 
proſecuted in the Eccleſiaſtical Court in order to Deprivation ; and he 
prays a Prohibition, becauſe Forgery is triable at Common Law; but 
the Prohibition was denied, for the Forgery is touching an Eccleſiaſtical 
Matter, and he is ſuable there for it in Order to his Deprivation only, 

If the Spiritual Court proceeds againſt a Man for Writing a Libel, 
a Prohibition lies; for this is an Offence indictable at Common Law. 

The Eccleſiaſtical Courts cannot puniſh or hold Plea pro reformatione 
morum in Caſe of legal Perjury, or pro læſione fidei in a Temporal. 
Matter; as that the Party will pay a Debt, make a Feoffment, Ec. 
So if a Jury give a falſe Verdict, they cannot be puniſhed for this in 
the Eccleſiaſtical Courts. | 

But for Perjury in their own Courts, and in Matters in which they 
have Cognizance, as Matrimony, Tithes, Teſtaments, Ec. they may 
puniſh, and no Prohibition lies. | k 

If a Preſentment be made by the Church-wardens of a Pariſh in 
the Eccleſiaſtical Court, that 7. & a 'Pariſhioner, is a Railor and 
Sower of Diſcord among the Neighbours, a Prohibition lies; for this 
belongs to the Leet, and not to this Court, unleſs it was in the Church, 


or ſuch like. | 


4. Where the Eccleſiaſtical Courts determine on Acts of Par: 


The Conſtruction of Acts of Parliament is of Temporal Cognizance; 
ſo that if the Spiritual Courts expound them in a different Senſe than 
they ought to do, a Prohibition lies; as if upon the Statute 32 H. 8. 
cap. 38. which only prohibits Marriages within the Levitical Degrees, 
the Eccleſiaſtical Courts ſhould moleſt or call in Queſtion Marriages 
without thoſe Degrees, a Prohibition lies; becauſe they act contrary to 
that which is declared to be lawful by the Statutes of the Realm ; but 
where they are not bounded by any Law, their Juriſdiction ſtill: con- 
tinues, and therefore within the Levitical Degrees they are ſtil! Judges 
of Inceſt. | 
So if it be made a. Queſtion in. the Eccleſiaſtical Court, whether the 
Words of the Statute 25 H. 8. have given ſufficient Power to the Arch- 
biſhop to grant Marriage Licences, and they determine againſt the 
Power, a Prohibition lies; for by this they determine againſt an Act 
of Parliament, which is a Temporal Affair; but if they allow the 
Power, they may determine as to the Form of the Licence, the No- 
tice, and other Circumſtances requiſite, Ec. for in theſe they have a 
Juriſdiction, as ſuch Licences have been, and ſtill are, notwithſtanding 
this Statute of Eccleſiaſtical Cognizance. | 

If an Adminiſtration is granted to the next of Blood, and upon this 
an Appeal is ſued to the Delegates, and there they intend to revoke the 
ſaid Sentence, and to grant it to another, who is not nearer. of Blood 
by our Law, but is by the Eccleſiaſtical Law; a Prohibition lies; be- 
cauſe = being ordained by Statute ought to be interpreted according 
to our Law. 
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If there be a Controverſy, whether a Perſon hath diſpoſed of the 1 Ye. 207. 
Guardianſhip of his Child purſuant to the Statute 12 Car. 2. cap. 24. or _ Chefter's 
whether he hath revoked ſuch Diſpoſition ; this cannot be determined 
in the Eccleſiaſtical Courts. 

On a Motion for a Prohibition to the Eccleſiaſtical Court, to ſtay a 2 12. Rayn. 
Suit there againſt a Perſon for Brawling in the Belfry, and Striking a $59. en. 
Man there, the Statute of 5 & 6 E. 6. cap. 4. was ſuggeſted ; and it was _ v. Cel- 
alledged, that all Statutes are conſtruable by the Common Law, and 
that the Perſon ſtriking was Mayor of the Town, and that he came 
there to ſuppreſs a Riot; but (abſente Holt) the Prohibition was denied; 
becauſe this Offence was conuſable in the Eccleſiaſtical Court before 
this Statute ratione Loci; and that the Statute, though it provides a Pe- 
nalty, does not alter the Juriſdiction. | 

The Defendant was preſented in the Eccleſiaſtical Court for working 6, 213. 
upon Holidays, viz. carrying Hay on St. ohn Baptiſt's Day in Church- wheeler's 
time; but a Prohibition was granted, becauſe this was out of the Sta- Cafe. 
tute by the very Words of the Act 5&6 E. 6. it being a Work of Ne- 
ceſſity; and this being an Holiday by Act of Parliament, it belongs to the 
Judges of the Common Law to determine whether it was broken or not. 


3 Kb. 30. 


5. In what Caſes they have a concurrent Jurfsdit#ion, and 
may determine Incidents. 


The Eccleſiaſtical Courts have in ſome Inſtances a concurrent Juriſ- Inft. 492. 
diction with the Temporal Courts; as in laying violent Hands on a 9 F. 2. An. 
Clerk, (a) a Penſion by Preſcription, c. So that if a Clergyman be , Cleri. 
beaten, an Action at Law lies for the Battery; as alſo a Suit in the „N 
Spiritual Court for Irreverence to his Character; but ſuch Proceedings % 5e. 


| : 5 vide 4 Co. 
in the Eccleſiaſtical Court muſt be pro Salute Anime, and to puniſh the 20. 3 th 
Sin, but not to recover Damages. Abbot of Sr. 


| Albans Caſe. 
(a) Vent. 3, 120, 265. 1 Ld. Raym. 578. 2 Salk. 550. 6 Med. 252. 


But if a Clerk be arreſted by (Y) Proceſs of Law, he cannot for this 3, Preis. 
ſue in the Eccleſiaſtical Court. | tion, pl. 21. 
| 2 Inſt. 492. 

{b) If a Perſon be proceeded againſt for Defamation in the Spiritual Court, for giving Evidence 15 * ol 

of Juſtice, he may have a Prohibition. Bro. Prohibition, 21. 2 Bust. 296. 1 Rol. Rep. 61. — Cook ſued 

Webb in the Spiritual Court for ſaying that he had a Baftard; Webb the Defendant alledged in the 

Spiritual Court, that the Plaintiff was adjudged the reputed Father of a Baſtard by two Juſtices of Peace, ac- 

cording to the Statute, whereupon he ſpoke theſe Words, and they of the Spiritual Court accepted his Con- 


feſſion, but would not allow his Juſtification, wherefore he prayed a Prohibition; which was granted him, 
Cro. Fac. 535. Webb v. Cook. 


So if a Clergyman be only aſſaulted, no Remedy is to be had in the Cro.Eliz.753. 
Spiritual Court, but in the Common Law Courts. Pryn's Cale. 


So if one be ſued in the Eccleſiaſtical Courts for laying violent Hands 2 I. 608. 
on a Clergyman ; the Party being an Officer or Conſtable may (c) ſug- (<) On the 


geſt, that the Plaintiff made an Affray upon another, and that he, to 2 35 4. 
preſerve the Peace, laid Hands on him, and ſo have a Prohibition. againſt braw- 


ling, Sc. in 
a Church or Church-yard, it hath been held, that he who ſtrikes another cannot juſtify or excuſe himſelf by 


ſhewing that the other aſſaulted Lim, Cro. Fac. 367.—But in laying Hands on a Clerk may juſtify, 
Meer 915. Cro. Eliz. 655. | | 


Alſo it is ſaid, that though the Crime of laying violent Hands on a Far!/. 80. 
Clergyman be within the expreſs Words of the Statute of Circum- 
ſpecte Agatis, that yet the Party is not puniſhable in the Spiritual Court 
before he is found guilty in a Temporal Court; and that if he be pro- 
ceeded againſt ſooner, a Prohibition lies. 


In 
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Cro. Car. 89g. In Caſe of Criminal Converſation with a Man's Wife, an Action 
Cro Jac. 538. lies at Common Law, in which the Husband recovers Damages, and 
Jer. 44% the Offender is likewiſe puniſhable in the Eccleſiaſtical Court for 
Adultery. | fats i; 
Faref.. 80. So in Caſe of a lewd Woman who hath a Baſtard chargeable: on 
the Pariſh, though by the Statute 7 Fac. 1. cap. 4. ſhe is to be ſent to 
the Houſe of Correction; yet ſhe may be proceeded againſt for Incon- 
tinency in the Spiritual Court. | 
Salk. 552. The Defendant libelled againſt Plaintiff in the Eccleſiaſtical Court, 
Fareſl. 79. for having ſolicited the Chaſtity of his Wife, after the Plaintiff had 
Rigault ; and been indicted for an Aſſault upon the ſame Woman, with an Intent to 
2 Ld. Rahe. raviſh her, and convicted and fined upon it; and after an Action of 
80g. S. C. Aſſault and Battery againſt him for the ſame Offence, which Action 
* it is was depending at the ſame Time that the Proſecution was in the Spiri- 
„Um the tual Court; and all this Matter appearing on the Pleadings, the Que- 
Court was of . 
this Opinion; ſtion was, whether a Prohibition ſhould go to ſtay the Proceedings in 
but at the the Eccleſiaſtical Court, or. a Conſultation ſhould be awarded; and it 
Prayer of the was held in this Caſe that a Prohibition ſhould be granted; for that 
* this being an Attempt and Solicitation to Incontinence, coupled with 
ordered a 4 Force and Violence, it did by Reaſon of the Force, which is Tem- 


it ſhould be poral, become a Temporal Crime in toto. 

argued by Ci- | | | 

wk; 1 afterwards, an apparent Fault being in the Pleadings, they refuſed to hear the Civilians, and 
gave Judgment that the Prohibition ſhould ſtand. | 


s Bot So if A. calls B. Whore and Thief, the Action ſhall be ſued at Com- 
295. mon Law; and B. cannot libel againſt A. in the Spiritual Court fc 
* Ram. the Word Whore, and have an Action at Law for the Word Thzef. 
8027 A. ſays of B. you are a Bawd, and thou keepefi a Bawdy-houſe ; the keeping a Bawdy-houſe, being a 
Matter indictable at Common Law, makes the whole of Temporal Cognizance ; but calling „ ore or Baud 
only are puniſhable in the Eccleſiaſtical Courts, 2 Salk. 552. & wide 2 Inft. 488. where Lord Cote, Mere 
Spiritualia ſunt que non habent mixturam temporalium. Beck | 


3 Lev. 17. But on a Motion for a Prohibition for ſaying of a Parſon that He 

— V- preaches nothing but Lies and Malice in the Pulpit, on Suggeſtion that 

i theſe Words are actionable at Common Law, the Court refuſed to 

rant it; for that theſe Words concerning and relating to an Eccle- 

aſtical Perſon and an Eccleſiaſtical Matter, it was fit to be tried 

there. 38 | 4 25 

2 Ld. Reyn. So where the Words were, Tou are known by the Name of Baudy Nell, 

1101. Evan: and do live with another Woman's Husband; and an Action being brought 

v. Brown. at Law for theſe Words, grounded on a ſpecial Damage ſuſtained by 

the Defendant's ſpeaking them, and alſo a Suit in the Eccleſiaſtical 

Court, it was moved for a Prohibition; for being actionable at Law by 

Reaſon of the ſpecial Damage, the Party ought not to be twice puniſhed 

for the ſame Offence ; but the Court refuſed to grant a Prohibition. 

1 Salk. 24, If there be a mutual Contract of Marriage between a Man and 4 

120. Woman per verba de futuro, and either of them refuſes ; for this Breach 

6 Med. 155, of Contract an Action lies at Common Law for the Temporal Loſs to 

; the Party, although there might have been a Remedy in the Eccleſiaſti- 
cal Courts of enforcing ſuch Contract. 2 PE 

1 Sid. 281. If the Church-wardens take away the Bells of a Church, they may 

Welcome v. be proceeded againſt in the Eccleſiaſtical Courts for ſuch ſacrilegious 

25 of is fad Taking; and the rather, as (a) they are Church-wardens, altho' an 

in 2 Call. Action lies againſt them at Common Law by their Succeſſors; and the 


547. that a Remedy in this Caſe is ſaid to be moſt proper in the Spiritual Court, 
Prohibition 4 becauſc 
was granted 888 | Fee | 

to ſtay a Suit in the Eccleſiaſtical Court for taking away two Bells out of the Steeple, for theſe Reaſons, that 
the Church-warden is a Corporation, and the Property is in him, and he may bring Trover at Common 
Law; & wide 2 Inſt. 492. 1 Rol. Rep. 255. 


reaſonable Part of the Goods of the Father, in the Spiritual Court, ac- 7rafert v. 
cording to the Cuſtom of the Province of Jork; upon which a Pro- 7 
hibition was moved for, and inſiſted, that this was a Temporal Cauſe 

founded upon a Cuſtom, and that there was an original Form, in the 

Regiſter, by which it appeared that it was a Matter conuſable at Com- 

mon Law); but it was holden by three Judges, in the Abſence of Hale, 

that in this Caſe both Courts had a (þ) concurrent Juriſdiction, (a) Where 
i in atters © 


Legacies che Courts of Equity and Eccleſiaſtical Courts have a concurrent Jariſdiftion, wide 2 Vern. 47. 
2 Vent. 362. Preced. Chan. 546. | 7 os 


If a Pariſh-Clerk be guilty of ſeveral ſcandalous Offenees, and which 2 Lg. Rye. 


are puniſhable at Common Law, yet he may be proceeded againſt 159% 


in the Spiritual Court in Order to a Deprivation, tho' his Office be i: 189. 
for Life. 

It is laid down as a Rule in a great Variety of Caſes, that the Ec- , 1% 493 
cleſiaſtical Courts having Cognizance of the principal Thing, they 613. 93» 
mall have it of Incidents and Acceffaries; but this hath been under- 12 Co. 6;. 
Nood in this Manner, that if ſuch incident Matter be merely Tem- N £97. 
poral, or if a Temporal Matter be pleaded in Bar to an Ecclefiaſtica! Feb * 66. 
Demand, they muſt proceed in the Eecleſiaſtical Court, according to Hu, 87. 
the Temporal Law, otherwiſe they will be prohibited. OO K.. Ab. 

288. 
| 1 Sid. 89, 161. Cro. Fac. 269. 1 Ld Raym. 73. 


As if a Releaſe be pleaded to a Demand of Tithes, or Payment in But K 
Bar of a Legacy, which can only be proved by one Witneſs, and for % © +* 


Goab. : 
this Reaſon is rejected by the Eccleſiaſtical Courts, becauſe their Law Cre. Elis 656 


requires two Witneſſes; there a Prohibition will be granted. Hob.188, 247. 


| Latch 217. 
Ney 12. Moor 413. Vent. 291. 1 Sid. 161. 1 Shaw. 158. Carth. 142. 2 Fall. 547. 1 Ld. 1 


So altho' Tithes, Oblations, Mortuaries and Penſions, are of Ec- 2 Inf. 653. 
cleſiaſtical Conuſance, yet if to a Demand of theſe a (b) Modus or _— 48. 
Cuſtom is pleaded, ſuch Cuſtom, like all others, muſt be determined: 3, 163. 


in the Temporal Courts; and (c) if the Eccleſiaſtical Courts take upon += $5 
them to determine it, a Prohibition will lie. | 419. 


8 Co. 4c. 
(+5) But if a Modus be there pleaded and admitted, no Prohibition ſhall go; feeus if the Queſtion be i, 


or no Modus. 2 Salk. 551. Per Holt Ch. J. If they agree in the Modus, and only vary in the Manner of 
Payment, no Cauſe for a Prohibition. Vinch 33. (c) The Reaſon why the 


iritual Court ought 
not to try Cuſtoms is, becauſe they have different Notions of Cuſtoms, as to the Time which creates 
them, from thoſe that the Common Law hath ; for in ſome Caſes the Uſage of ten Years, in ſome twenty, 


in ſome thirty Years, make a Cuſtom in the Spiritual Court, whereas by the Common Law it muſt be Time 
whereof, c. Ney 28. 1 Ls. Raym. 436. | | 


But if there be but one Witneſs to prove a Nuncupative Will, and Cart. 143. 
the Eccleſiaſtical Court refuſe the Probate thereof, becauſe to every 
ſuch Will the Law requires two Witneſſes, no Prohibition lies; be- 
cauſe there is no other Way of authenticating ſuch Will but in the 
Spiritual Court. | | 

So where the Church-wardens libelled for a Church-Rate, which 7ev. 172. 
was ſentenced againſt them, and then they appealed to the Metropo- Nv 129 
litan, but pending the Appeal one of the Appellants releaſed to the 1 7 5 
Appellee all Actions, Suits and Demands, but the other Appellant pro- N 
ceeded in his and his Partner's Name to reverſe the Sentence; where- Gore. 
upon the Appellee prayed a Prohibition; but it was adjudged, that no 
Prohibition lay, the principal Matter being of Eccleſiaſtical Cogni- 
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zance, Things dependant thereon will be ſo too; and whether this Re- 
leaſe will bar both the Church-wardens is what they are to determine, 
and not the Court of B. Rx. 010% LOS 
Hard. 5 10. A Libel was exhibited on a Cuſtom, that the Conſtable of the 
Geddin v. Town ſhould collect the Rates aſſeſſed for repairing the Pariſh-Church ; 
Wainwright. which he refuſed to do; and on a Motion for a Prohibition it was ſug. 
peſted, that it was not triable there, whether the Party was Conſtable 
and duly elected or not; but the Court denied to grant one, becauſe 
this Matter is pleadable there, and Prohibitions ought not to go unleſs 
upon a Trial of the Matter their Law and Proceedings croſs the Com- 
mon Law, and in that Caſe a Prohibition lies only. till Trial here, and 
after that a Conſultation ſhall be granted. Ws 
s Mod. 69. But it hath been reſolved, that if a Feme Covert ſue another in the 
1 Salk. 115. Spiritual Court for Incontinence with her Husband, and recover Coſts, 
hay. if the Husband releaſe them the Wife is barred ; for ſince the Husband 
lain v. Hewit- is liable to the Charges of the Suit expended by the Wife, he ſhall 
fon. have the Coſts in Recompence ; beſides, the Wife cannot have a Chat- 
tel Intereſt excluſive of her Husband. | 
1 Ld. Raym. But if the Husband and Wife are divorced a Menſa & Thoro, and 
74. ber Cu. the Wife has Alimony allowed her, and ſhe ſues for Defamation, or 
1 other Injury, and recovers Coſts, the Husband releaſes them, yet the 
Wife ſhall recover them; becauſe they come inſtead of that ſhe. has ex- 
pended out of her Alimony, which was a ſeparate Maintenance, and 
not in the Power of the Husband. a 


* 


— 


(M) The Offence of paying Diſobedience to 
a Prohibition. 


F. N. B. 40. HE Diſobeying a Prohibition is a Contempt to the Superior Court 
Bre. Att. Pro. that awards it, and puniſhable by Attachment, which iſſues a- 


2 .g 5 9 gainſt the Judge and Ca) Party for proceeding after ſuch Prohibition, 


1 4nd.'279., and for which they are ſubje& to Fine and Impriſoament, according to 
{a) Though the Diſcretion of the Superior Court. 

the Writ of 

Prohibition was not directed to the Party. 19 H. 6. 54. — And ſuch Attachment may be awarded again 
a Peer of the Realm. 21 E. 3. 3. pl. 7. 


2 Jon. 47. An Attachment was granted, upon Affidavit that the Party pro- 
_ Ped 4 ceeded after a Prohibition delivered to him, in a Suit for a Seat in a 


Church which the Plaintiff claimed by Preſcription ; and upon his Ap- 
pearance and Examination upon Interrogatories he confeſſed the Mat- 
ter, and was fined five Marks. | | 
Moor And not only an Attachment lies for proceeding in the ſame Cauſe 
: Ae 1. pending a Prohibition, but alſo for inſtituting a new Suit for the ſame 
| hing ; as if a Parſon libels for Tithes, and a Prohibition is brought, 
and he libels for Tithes of another Year, the firſt not being deter- 
mined, an Attachment ſhall be awarded. | 
88 In an Attachment upon a Prohibition the Plaintiff ſhall recover Da- 
2 Fon. 128. mages and Coſts againſt the Party for proceeding after the Writ of 


1 Vent. 348. Prohibition awarded. | 
J Lev. 360. 


Releaſe. 


** 
> 
ge 
4 
F 
1 #8 
. 1 
5 
> 
8 
*.Y 
« * * 
. 
2 
* 
1 
2 
2 
& 
® % 
1 
N 
** 
1 
= 1 *] 
1 
. 
bs 
8 
. 
$5 
. z 
| 
4 
1 
* 
51 
. 4 
* 
=. 
: 8 
n * 
3 
*. 
* 
8 
"= 
® * 


they ſhall be taken moſt ſtrongly againſt the Releaſor; but where there 235: 


IEC has} 5.4.9 AX 350311 f. 


Veleale. 


Releaſe is the giving or diſcharging of a Right of Acdion 
which a Man hath or may cl-im againſt another, or that 
which is his ; or it is the Conveyance of a Man's Intereſt or 


Right which he hath to a Thing to another who (a) hath (4) But it is 
Poſſeſſion thereof, or (b) ſome Eſtate therein. | 


contrary to 


| the Nature of 
a Releaſe to give Poſſeſſion. 4 Co. 25. Hutt. 65.—And therefore one Tenant in Common cannot releaſe 


to his Companion, becauſe they have diſtin Freeholds. Co. Lit. 200. % A Releaſe cannot operate 
but upon an Eſtate, Intereſt or Right. 1 Rol. Rep. 197. 


Releaſes are diſtinguiſhed into expreſs Releaſes, or Releaſes in Deed, Co.Lir.264.. 


and thoſe ariſing by Operation of Law; and are made of Lands and 


Tenements, Goods and Chattels, or of Actions Real, Perſonal and 
Mixt. 1 

Theſe are to be adapted to the Nature of the Caſe, and the Pur- Hab. 163. 
poſes for which the Releaſe is intended; ſo that if a Man be diſſeiſed 4 Co. 63. 
of Lands, or diſpoſſeſſed of Goods, and releaſe all Actions, he may not- 
withſtanding enter into his Lands, or retake his Goods, the Right and 
Property being ſtill in him tho' he has deveſted himſelf of his Remedy. 

So where a Man has divers Means to come to his Right, he may 8 C. 152. 
releaſe one, and yet take Advantage of the other ; but if a Man has Co. Lit. 286, 
not any Means to come to his Right but by way of Action, there by 
a Releaſe of all Actions his Right by Judgment of Law is gone, be- 
cauſe by his own Act he has barred himſelf of all Means to come at it. 

Heretofore Releaſes were conſtrued with much Nicety and great Dyer 56-7. a. 
Strictneſs, and being conſidered as the Deed or Grant of the Party, P/-w. 289. 
were according to the Rule of Law taken ſtrongeſt againſt the Re- _ 12 
leaſor; they now receive ſuch Interpretation as other Grants and |, 3 164. 
Agreements do, and are favoured by the Judges as tending to Repoſe 
and Quietneſs. | | 

Hence it hath been eſtabliſhed as a general Rule in the Conſtruction 


1 Mod. 99. 
of Releaſes, that where there are general Words only in a Releaſe 


1 Ld. Raym. 


is a particular Recital in a Deed, and then general Words follow, the 
general Words ſhalt be qualified by the ſpecial Words. 


For the better Underſtanding hereof we ſhall conſider, 


(A) Releaſes that are expzeſs and by Deed : And herein, 


1. lh the Words and Ceremony requiſite in an cxpreſs Re- 
eaſe.  * 


2. How far a Covenant or Agreement may operate as a De- 
feaſance or Releaſe. | 


3- How far a Diſpoſition by Will may operate as a Releaſe. 


(B) Releaſe by Operation of Law, how created, and the 


(C) Re- 


Releaſe. 


88 e 


Lit. 5. 445. 


Co. Li 


140. 


(C) Releaſes of Lands and Hereditaments, how they enure: 
And herein, 


1. Of Releaſes that enure by way of Mitter le Eſtate. 

2. Releaſes by — of Mitter le Droit. 

3. Releaſes that enure by way of Extinguiſhment. 

4 Releaſes that enure by way of Enlargement: And therein 
of the modern Manner of Conveyancing by Leaſe; and 
Releaſe. | a 

5. What Eſtate or Intereſt paſſes by the Releaſe: And therein 
of the Words requiſite to an Enlargement. 1 


(D) Who in Reſpet of their Right and Intereſt are capable 
of releaſing. | 75 | | A | 

(E) Of Releaſes by Executozs and Adminiſtratozs. 

F) Þow far the Þugband's Releaſe ſhall bind the Wife, 

(G) To whoſe Benefit a Releaſe ſhall enure; and who ſhall 
be bound thereby tho' not a Party to the Releaſe. | 

(H) pow far a Poſlibility oz Contingent Intereſt may be 

(1) pow the operative Wozds in a Releaſe have been con⸗ 
ſtrued : And therein of the Words, Zink 


3 1 | 
1. Claims and Demands, what are releaſed thereby. 
2. By a Releaſe of all Actions and Suits. 


(K) Releaſe, in what Caſes reſtrained to the ſpecial Purpoſe 

_ fo2 which it was given. bre 

(L) What Right and Intereſt ſhall be ſaid to be releaſed: 
And therein of Miltecitals and Exceptions in Releaſes. 


— 


i 


t. 264. 
(4) Plau. 


(A) Releaſes that are expzeſs and by Deed: 


And herein, 


1. Ok the WWows and Ceremony required in an expeſs 


Releaſe, 


Ittleton tells us, that the proper Words of a Releaſe are Remiſiſes 
relaxaſſe & quietum clamaſſe, which have all the ſame Signifca- 


tion. Lord Coke adds, (a) Renunciare, acquietare; and ſays, that 
there are other Words which will amount to a Releaſe ; as if the Leſſor 
grants to the Leſſee for Life, that he ſhall be diſcharged of the Rent; 
this is a good Releaſe. | We, 


$0 


So it hath been held, that a Pardon by Act of Parliament of all . 
| , L 04, 20$.— 
Debts and Judgments amounts to a Releaſe of the Debt, the Word $9 the Word: 
Pardon including a Releaſe. ei Reddidit 
enure as a Re- 


leaſe. Cro. Fac. 6gb. — So an Obligee's acknowledging himſelf on good Coniideration ſatisfied or dis- 
charged of all Bonds, Debts and Demands, is in Judgment of Law a good Releaſe, 9 Co. 52. 1 Show. 331. 


An expreſs Releaſe muſt regularly be in Writing and by Deed, ac- C 7/7 264. 4. 
cording to the common Rule, Eodem modo quo oritur eodem modo difſol- br a 
ditur; ſo that a Duty ariſing by Record muſt be diſcharged by Matter 5,“ 70, 


of as high a Nature; ſo of a Bond or other Deed. 2 Bol. Ar. 


408. 
2 Saund. 48. Moor 573. pl. 787 


But a Promiſe by Words may before Breach be diſcharged or releaſed 1 5. 177. 


by Words only. E55 54 
| 620. x 
As where in Aſſumpſit the Plaintiff declared that the Defendant for C.. Car. 383. 


valuable Conſideration aſſumed to go a certain Voyage in ſuch a Ship Langden v. 
before Auguſt following, and alledged a Breach in the Non- performance; Se. 

to which the Defendant pleaded, that before any Breach, the Plaintiff 

the fourth of April at ſuch a Place exeneravit eum of the ſaid Promiſe ; 

and on Demurrer the Plea was held ſufficient, without ſhewing how he 
diſcharged him, or that ſuch Diſcharge was in Writing. 

But where in Aſſumpſit for 51. upon Exchange of a Horſe to be 1 27.7. 262. 
paid upon Requeſt, the Detendant pleaded that before the Action 2 17. 259. 
brought the Plaintiff did exonerate him of this Agreement; and this 8. > OY 
Plea was reſolved to be ill, for tho' a Parol Agrecment may be diſ- owe 
charged by Parol before Cauſe of Action accrued, yer after that it 
cannot be diſcharged but by Deed; and here the Cauſe of Action 
did accrue ar leaſt upon Requeſt, and therefore he ſhould have pleaded 
the Exoneration before the Requeſt. | 

In Treſpaſs for riding the Plaintiff's Horſe, the Defendant pleaded 1 $4. 293. 
that ſuch a Day the Plaintiff excneravit him of the Treſpaſs; and this V v. 
was held an ill Plea, in not ſhewing that the Diſcharge was in Writing. ee, 

A Releaſe of a Right in Chattels cannot be without Deed. 1 Leon. 283. 


fer ad. rlon 


Ch. J. 


2. Dow far a Covenant 02 Agreement may operate as a De⸗ 
| feaſance oz Releaſe, 


A Covenant perpetual, as that the Covenantor will not ſue without 27” 22. 77. 
any Limitation of Time, is a (a) Defeaſance or abſolute Releaſe ; 8% ., 
and this Conſtruction has been made to avoid Circuity of Action; for qa 
if in ſuch Caſe the Party ſhou!d contrary to his Covenant ſue, the Bride. 118, 
other Party would recover preciſely the ſame Damages which he 2 Bad, gz, 
ſuſtained by the other's ſuing; but if the Covenant be, that he will not 299. 


ſue till ſuch a Time, this does not amount to a Releaſe, nor is it“ 113. 


, Lev. 41. 
pleadable in Bar as ſuch, but the Party hath Remedy only on his 2 Salk 55 5. 
Covenant. . Carth 585 

| Ip a : 1 Id. Raym. 
419, 691. (a) A Defeaſance is only a conditional Releaſe, and may be executed as w 


129 el! aſte t 
the Time of the original Contract. 2 Sand. 48. Co. Flix. 623. pr 


As in Debt upon an Obligation, the Defendant pleaded that the C. 52. 
Plaintiff by Indenture, Cc. did covenant that he would not ſue the ! 4: 397- 
Bond before Michaelmas, intending thereby that this was a Suſpenſion 3 
of the Action, and conſequently a Releaſe; but upon Demurrer the enki, Ns 

Vol. IV. Y:y:'y Court 
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n — — — — — 


Court adjudged that it only amounted to a Covenant, and that for 
Breach thereof an Action of Covenant would lie. 

Carth. 63. So if the Obligee covenants and grants to and with the Obligor, that 
Se/k. 573. 4i- during ninety-nine Years he will not put the Bond in Suit; this is only 
off 2 „„ a Covenant on which an Action will lie, but it cannot be pleaded in 
Pp 2 N Bar of the Bond. 


— I es 


e If two are jointly and ſeverally bound in an Obligation, and the 
. Obligee by Deed (a) covenants and agrees not to ſue one of them; 


2 Salk. 375. this is no Releaſe, and he may notwithſtanding ſue the other. 
But if 
(7 are 5einly and ſeverally bound in a Bond, a Releaſe to the one diſcharges the other. 1 Ld. Raym. 420. 


2 Vent. 217. A. covenants with B. to pay him 300 J. for the Uſe of the Wife of 
Gawden v. A. only for her Life; in Covenant brought on this, and Breach aſſigned 
| F that there was ſo much of the 300 J. arrear, Defendant pleads that 
697. S © there was another Indenture between him and the Plaintiff ſince the 
cited per Date or Delivery of the Deed of Covenant declared on, reciting the 
Holt, and ad- ſaid Covenant and Agreement for the Payment of the 300 J. wherein it 
_—_— was covenanted and agreed, that ſo long as A. and his Wife did co- 
> he (aig, habit, the Payment of the 3007. ſhould ceaſe; and avers, that they 
that if the did cohabit for the Time the ſaid Arrear became due, and pleads this 
300 J. had in Bar of the firſt Agreement; and tho” in this Caſe there could not 
2 — Ma have been any great Miſchief in conſtruing the Deed pleaded a Defea- 
Move been of ſance Or Releaſe, there being no other Parties to the Deed; yet as this 
Opinion that was a Sum in Groſs, and the Covenant temporary and not perpetual, it 


the ſecond was adjudged no Bar. 
Deed would 
have amounted to a Grant of the Rent for the ſaid Time; & wide 1 Lev. 152. 


43 AJ. l. 44. If the Collateral Anceſtor of the Diſſeiſee releaſe to the Diſſeiſor 
ear 265. with Warranty, and the Diſſeiſor makes a Deed reciting the Releaſe 
5 with Warranty, and covenants tho' he be impleaded or ouſted yet he 
will not take Advantage of the Deed or Warranty, that is a Defea- 
ſance; and if the Diſſeiſor pleads the Releaſe with Warranty in Bar of 
an Action brought by the Diſſeiſee, he ſhall be rebutted from the 
Warranty by his own Deed; but in this Caſe if the Diſſeiſor had cove- 
nanted only not to bring a Harrantia Chartæ, or not to vouch, there it 
would only have been a Covenant, becauſe there would have remained 
a Remedy upon the Warranty. 1, 
Ney 5. A. having a Rent- charge iſſuing out of three Acres, B. purchaſed 
1 Shego. 321. two Acres thereof, and A. covenanted and granted to and with B. not 
S. C. cited. to diſtrain in thoſe two Acres for the Rent. By Glanvil it was held a 
Releaſe; but Anderſon contra; but per Cur', If it be a Releaſe, the 
Tanont of the other Acre may plead it, for thereby the Rent was 

extinct. 
| Bro. Eflranger If A. be bound to B. in a certain Sum, and B. covenants and grants 
al Fait, pl. at. with C. a Stranger to the Bond, that if A did ſuch a Thing, the 

Obligation ſhould be void; this does not amount to a Releaſe. 

Carth.64, If a Letter of Licence contains the following Words, viz. that if the 
210. Creditor ſues within ſuch a Time bis Debts ſhall be forfeited ; ſuch 
1 Sh2ww. 46, Licence is pleadable in Bar as a Releaſe, for the Words, ſhall be for- 


1 feited, make an abſolute Defeaſance upon a Suit commenced. 
1 Obligee reciting the Bond covenants to ſave the Obligor harmlels, 


it is an abſolute Releaſe; and if upon a Contingency, it is a conditional 
Releaſe, becauſe it has an expreſs Relation to the Bond. 

2 Med. 228. An Award that all Suits ſhall ceaſe hath the Effect of a Releaſe, and 
pron * 3 mes and Award may be pleaded in Diſcharge as well as 3 
1rOen. cleaſe. 


2 3. Ho 


a ß 
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z. Dow far a Diſpoſition by Mill may operate as a Releaſe, 


It ſeems agreed, that a Will, tho? ſealed and delivered, cannot amount Si. 286. 
to a Releaſe, becauſe it is ambulatory and revokable during the Teſta- 1 Fen. 39. 
tor's Life; alſo by reaſon of the Executors Conſent requiſite to every 
Diſpoſition of a perſonal Thing by Will, and the Injury that might 


accrue to the Teſtator's Creditors, were a Will allowed to operate as a 
Releaſe. 


And therefore where in Debt upon an Obligation, by the Repreſen- 1 Sid. 421. 
tative of a 'Teſtator, the Defendant pleaded that the Teſtator by his £4" v. 
laſt Will in Writing releaſed to the Defendant; this was adjudged ill, — 
and that no Advantage could be taken hereof by Plea. 

But it hath been held in Equity, that tho' a Will cannot enure as a 1 Peer 70. 
Releaſe, yet provided it were expreſſed to be the Intention of the $5- Elliot v. 
Teſtator that the Debt ſhould be diſcharged, the Will would operate 3 
accordingly ; and Lord Cowper ſaid, that in ſuch Caſe it would be 8s. CG. 
plainly an abſolute Diſcharge of the Debt tho' the Teſtator had ſur- 
vived the Legatee. 

So in another Caſe it was held by Lord Xing, that a Releaſe by 2 Peer ll. 
Will can only operate as a Legacy, and muſt be Aſſets to pay the 332. Rider v. 
Teſtator's Debts ; and if a Debt ſo releaſed by Will be afterwards re- Wager. 
ceived by the Teſtator himſelf in his Life-time, the Legacy is extinct, 
and ſuch Releaſe by Will intimates no more than that the Executors 
ſhould not after the Teſtator's Death trouble or moleſt the Debtor. 

A. deviſed to his Servant B. a Legacy of 50 l. and 20 J. per Ann. 2 Vern. 115 
for his Life; and by his Will acquits, exonerates and diſcharges B. of Fi v. Gen. 
all Debts, Accounts, Reckonings and Demands whatſoever at the 
Death of the Teſtator ; B. had a Trunk of his in which were Medals, 

Jewels, Cc. and it was made a Doubt, and directed to be tried at 
Law, whether by theſe Words the Trunk, c. paſſed or not. 

A. deviſes 1001. to B. and by his Will releaſes to B. all Debts and 2 Vn. 136. 
Demands, and afterwards A. lends B. 100 J. and the Queſtion was, Robert v. 
whether the Will thould diſcharge the 1001. lent without any new Bennet. 
Publication, in which the Court doubted, however decreed Payment 
of the 10014. Legacy, and left the Executor to recover the 100 J. lent, 
if he could, at Law. | | 

If a Debt is mentioned to be deviſed to the Debtor without Words 2 Yern. 522. 
of Releaſe or Diſcharge of the Debt, and the Debtor die before the admitted. 
Teſtator ; this will be a lapſed Legacy, and the Debt will ſubſiſt. 


(B) Releaſe by Operation of Law, how cre⸗ 
ated, and the Effect thereof. 


R Eleaſes by Operation of Law are created ſometimes by Deed, or Co. Lis. 264. l 
may be without; as if the Lord diſſeiſe the Tenant, and make a 
Feoffment in Fee ; or if the Diſſeiſee diſſeiſe the Diſſeiſor's Heir, and 
make a Feoffment in Fee; this is a Releaſe in Law of the Seignory in 
the firſt Caſe, and both of the Right and Action of the Diſſeiſee in 
the ſecond. 
If a Diſſeiſee releaſe to his Diſſeiſor's Leſſee for Life, his Right is Ce. Lir. 264. 
gone for ever; bur if he diſſeiſe his Diſſeiſor's Heir, and make a Leaſe 265 


for 
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————— 


for Life, his Right is releaſed but during the Leſſee's Life, for a Re. 
leaſe in Law is more favourably taken according to the Party's Intent 
than an expreſs Releaſe in Deed. r 
Co. Lit. 264. If the Obligor makes the Obligee his Executor, and he accepts of the 
Phew. 184-5. Executorſhip, this in Law is a Releaſe of the Action, but ſtill the 
Hutt. 128. Debt or Duty remains, for which the Executor may retain, but ſuch 
Retainer can only be againſt Creditors who are in an equal Degree 
with himſelf. | 
8 Co. 136. So if the Obligee makes the Obligor his Executor, who adminiſters 
Off. of Ex.31. ſeveral Goods, but dies before Probate, this in Law is a Releale ; ſo 
Salk. zoo. an Adminiſtrator of a Creditor may (a) retain ſo much of the In. 
(47 wh teſtate's Aſſets as will ſatisfy himſelf; but an Executor de /in tort who 
Aſſets, the is a Creditor cannot retain, becauſe this would be allowing him to take 


Action is not Advantage of his own Wrong. 
ſo much as 

ſuſpended, and the Executor may ſue the Heir of the Obligor where the Heir is bound. 1 Rel. Abr. 940, 
1 Sall. 304. — So if a Creditor is made Executor with others, he may ſue the others, eſpecially if he hath 


not adminiſtred. Cro. Car. 372. 1 Fon. 345. Off: of Ex. 32. 


Cro.Car.z372. A. and B. are bound in an Obligation jointly and ſeverally to C. and 
ö "arp 345+ after A. makes D. his Executor, and dies, and D. takes upon him the 
a - . Exccution of the Will, and fully adminiſters all the Goods of A. and 
cheſter v. after the Obligee makes the ſame D. his Executor, and dies; and the 
Webb. ueſtion was, whether this was a Releaſe or Extinguiſhment of the 
Obligation as to B. and adjudged to be no Releaſe, becauſe he had it 
in another's Right. | 
1 Ld. Ram. Debt upon Bond by the Plaintiff as Executor of the Obligee; the 
605. Caweth Defendant pleaded that the Obligee made the Defendant Executor 
N during the Minority of the Plaintiff, and that the Plaintiff became 
Executor at his Age of ſeventeen; the Plaintiff demurred; and per 
Cur', This cannot be a Suſpenſion of the Action, becauſe the Defendant 
was only Executor in Truſt for the Plaintiff during his Minority. 
2 Lev. 73. If A. and B. be jointly and ſeverally bound to C. and A. makes C. 
Cock v. Cres. his Executor, (or as the Caſe was) makes D. his Executor, who makes 
C his Executor; in this Caſe if C. has not received Satisfaction of the 
Aſſets of A. he may ſue B. for being jointly and ſeverally bound, he 
may ſue which of them he pleaſes. 


1 Sid. 79. If an Obligor adminiſters to the Obligee, and makes his Executor, 
and dies, the Creditor of the Obligee may well bring an Action a- 
gainſt him. | 

8 Co. 136. If the Obligee makes the Obligor his Executor, this is a Releaſe in 


1 Salt. 306. Law, in Regard it is the proper Act of the Obligee, who thereby 
makes the Executor the only Perſon capable to receive and pay, Ge. 

8 Co. 136. But if the Obligee dies Inteſtate, and Adminiſtration of the Goods 

4 eg oo of the Obligee is by the Ordinary granted to the Obligor, this does not 

(b) Bus iP an (L) extinguiſh the Debt, for he comes into the Adminiſtration by the 


Adminiſtrator Act of Law, whereas the other is the Act of the Party. 
having no : | Fo 
Aſſets pays a Debt of the Inteſtate to the Value of the Bond out of his own Money, this will amount to 2 

Releaſe. Salt. 306. 


Plrw. 264. If the Debtee makes the Debtor and another Co-Executors, and 

1 Leon. 320. one of them makes his Executor, and dies, the ſurviving Co- Executor 
ſhall not have an Action to recover the Debt againſt the Executor of 
the Debtor, becauſe the Debt was once extinct; for it could not be 
brought but in the Names of both the Co-Executors, notwithſtanding 
one alone adminiſtred; and it could not be brought in both their 
Names, becauſe the Debtor could not ſue himſelf 


L It 


1 3 
aim 
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If the Obligee makes the Obligor and others his Executors, and the 1 84%, 308 
Obligor refuſes, but the others adminiſter, and the Obligor dies firſt, 7” Holt 
yet the Debt is releaſed, for the Obligor notwithſtanding the Refuſal 
might have come in and adminiſtred, and the Probate by the others 
was for his Benefit. : 

It is ſaid by Ch. Juſt. Holt, that a Creditor making his Debtor 1 $a. z0,, 
Executor does not operate as a Legacy, or amount to a Bequeſt to him 396. 


+ So 


of the Sum due, but to a Payment and Releaſe, the Meaning whereof % Cor. 373. 


is, that ſuch Executor having Aſſets ſufficient to pay the Debts and 1 8 
Legacies of the Teſtator, is diſcharged of the Debt due from himſelf, 1 Clan. ca 
as he by Law is intitled to all the Reſidue of the Teſtator's Perſonal 292. and the 


Eſtate after Payment of Debts and Legacies; but it hath been ad- Caſe of Se“ 


Judged, that in Caſe of a Deficiency of Aſſets either for the Payment cin v. 


Browne, 


of Debts or Legacies, ſuch Debt is to be deemed Aﬀets, and the Exe- which 42 


cutor accountable therewith as ſo much of the Teſtator's Perſonal Tit. Execu- 


Eſtate. -- ©. - Ui tors. 

If an Infant at the Age of ſeventeen make his Debtor Executor, Co. Lir. 264. 
this in Law is a Releaſe ; for as the Law gives him Power to make an | 
Executor, it gives his Executor the ſame Advantages with others. 

If a Feme Obligee marries the Obligor, or one of the Obligors; or 8 C, 146. 
if there be two Feme Obligees, and one of them marries the Obligor ; C Lit. 26 
theſe are Releaſes in Law. | by 

But if a Woman, Executrix of the Obligee, takes the Debtor to 8 Ce. 136. 
Husband, this is no Releaſe in Law, becauſe ſhe hath the Debt in . i,. 264. 
another Right; and if this amounted to a Releaſe in Law, it would Cre. Elix. 114. 


be a Devaſtavit, which is a Wrong the Law will not ſuffer. rk 2 


ſuſpended but 


not extinguiſhed, for that after the Husband's Death an Action would lie againſt his Executor. Moor 236. 


pl. 368. 1 Leun. 320. 


If A. and B. are bound in an Obligation jointly and ſeverally to C. 2 Rol. Abr. 
and C. makes D. the Wife of A. his Executrix, and dies, and D. ad- 935. 
miniſters, and after A. the Husband of D. makes D. his Executrix, _ 42 
and dies, leaving ſufficient Aſſets to pay the Debt, and after D. dies, Frier 02 95 
and E. takes Adminiſtration of the Goods of C. the Obligee not ad- vicke. 
miniſtred, yet he can have no Action upon the Obligation againſt B. 
the other Obligor, becauſe that when the Obligor made the Executrix 
of the Obligee his Executrix, and left Aſſets, the Debt was preſently 
ſatisfied by way of Retainer, and then by Conſequence no new Action 
could be had for the Debt. ; 

By an Intermarriage all Contracts between the Husband and Wife C., 1. 264. 


for Debts due in preſenti or in futuro, or upon a Contingency which 8 Ce. 136. 
may become due during the Coverture, are releaſed and extinct, be- Der 140. 


| cauſe the Husband and Wife make but one Perſon in Law; and it is 


holden by Juſt. Cold, that if there was an expreſs Agreement that 


they ſhould not be releaſed by the Intermarriage, it would be void, as 


inconſiſtent with the State of Matrimony. 


But it is the better Opinion, and founded on great Variety of 40.216.227. 
Caſes, that Promiſes, Covenants and Agreements for the Performance #7 "7: 
of a Thing which is not to happen durisg the Coverture, as Payment Cro.Fac.571. 
of Money after the Husband's Deceaſe, are not releaſed by the Marriage. Palm. 99. 


1 Rel. Rep. 
343- 2 Rol. Abr. 407. Godb. 271 2 Rol. Rep. 162. Lit. Rep. 32. Hell. 122. 2 Sid. 58. 


Alſo it hath been adjudged by two Judges againſt Holt Ch. Juſt. 1 LA. Raym. 
that where A. entred into a Bond to his intended W ife, conditioned 515: 
to leave her at his Death 100 J. if ſhe ſurvived him, that ſuch Bond N 45 
was not releaſed by the Marriage, as nothing would be due during the Lill Ents 14. 
Coverture, and as it would be contrary to the expreſs Agreement of 1 Salt. 235. 
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the Parties. But the Ch. J. inſiſted ſtrenuouſly, that a Bond differed 
from a Promiſe or Covenant, being debitum in preſenti, tho' ſolvendum 
in ſuturo; and that the Rule of Law could not be controuled by the 
Intention of the Parties. | 

2 Fern, 290. Alſo where a Man entered into a Bond to his intended Wife, con- 


480. ditioned to leave her 1000 J. and the Husband mortgaged his Eſtate 
Preced. Chan. and died, not leaving Perſonal Aſſets to diſcharge the Bond; and it 
*37: woas decreed in Equity, that admitting the Bond void at Law, yet it 


ought to be made good in Equity, and that ſhe ought to redeem and 
hold the Land till ſhe was ſatisfied her Debr. | 


— 


(C) Releaſes of Lands and Hereditaments 
how they enure: And herein, 


1. Ok Releaſes that enure by way of Mitter le Eſtate. 


C. Lit. 193. b. Eleaſes, ſays my Lord Cote, may enure four Manner of Ways: 
273. 6. 1. By way of Mitter le Eſtate. 2. By way of Enlargement or 
Creation of Eſtate ; upon both which a Rent may be reſerved. 3. By 
way of Mitter le droit. 4. By way of Extinguiſhment ; upon which two 
laſt no Rent can be reſerved. . | 
Ce.Lit.273.6., When two or more become ſeiſed of the ſame Eſtate by a joint 
Title, as by a Contract, or Deſcent as Jointenants or Coparceners, 
and one ir them releaſes to the other his or her Claim, Right and 
Pretenſions, ſuch Releaſe is ſaid to enure by way of Mitter le Eſtate. 
Ce.Lit.273.6. For if there be two Jointenants, and one of them releaſes to the 
other, the Releaſee is in by the original Conveyance; and ſuch Releaſe 
2 is no Alienation, nor doth it make (a) a Degree; (C) nor can this be 
(a) —_ any Injury to a Stranger's Præcipe, for he may bring it againſt them 
lointenants, all, and if any of them diſclaim, the Reſt muſt defend for rhe Whole, 


and one re- or loſe their Intereſt. 
leaſes to an- | 
other of them, ſuch Releaſe makes a Degree. Co. Lit. 273. 3. Winch 3.— 80 does the Releaſe of one 


Coparcener to another. Co. Lit. 273+ b. (6) Booth 33. 


Vide Tit. And herein it is to be obſerved, that Jointenants can only regularly 
Jointenants. paſs their Eſtates by Releaſe; and that by reaſon of the Privity which 


muſt neceſſarily be in Releaſes which enure by way of Mitter le Eſtate, | 


a Fee-ſimple paſſes without the Word Heirs. 

Vide Tit. But if there be two Tenants in Common, they cannot releaſe to 

J _— each other, but they muſt paſs their Eſtate by Feoffment, Gc. becauſe 

Gon, this Eſtate being eſtabliſhed by different Notorieties, each having paſſed 
by diſtin Liveries, they muſt paſs to each other by a diſtinguiſhing 
Livery, or elſe it cannot be known in whom ſuch Parts are which for- 
merly had paſſed by a diſtinct Livery. 

Vide Tit. C. As to Coparceners, they having in reſpe& of the deſcending Line 

parceneri. diſtinct Eſtates, they may paſs the ſame by Feoffment, Sc. or may 
releaſe to each other, and ſhall join in an Aſſiſe, as each is ſeiſed pi 
my & per tout. 

21 E. 3.27. If there are two Coparceners, and the one enters in the Name of 

Bro. Releaes both, and the other releaſes to him, this countervails Entry and Feoff- 

16. ment, and is good Cauſe of Voucher; but where one enters in his own 


Rol. Abr. 1 , , 
3 Noame only, and claims to him alone, and the other releaſes to 2 
8 2 this 
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this is only an Extinguiſhment of the Right, and no making of the 
Eſtate. 

If there be two Parceners of a Rent, and one of them marry the C-.1;r.2 74.4 
Tertenant, and the other releaſe to her, this ſhall enure by way of #a». 413. 
AMitter le Eſtate, and yet the Rent was ſuſpended at the Time of the © 


Releaſe ; but if ſhe had releaſed to the Husband, it would have enured 
by way of Entinguiſhment. 


One Jointenant of a Reverſion depending on a Leaſe for Life may 2 Ne An. 
releaſe to the other; but if the Rent be arrear, the one cannot releaſe 403 
his Intereſt in the Arrearage to the other. Ley 167. 
If 4. Feme Sole and B. Jointenants for Life are, and A. takes C to 2 Ret. A. 
Husband, and after A. and C levy a Fine to B. by which they grant 409. 
the Land to B. & quicquid habent, Ec. and his Aſſigns, with Warranty, 2 K. Re 
and after B. dies, living A. yet the Leſſor may enter into the Whole, Ph 22 
and there ſhall not be any Occupant of any Part, becauſe this Fine Sauen. 
enures as a Releaſe, not by Mitter le Eſtate, but by way of Extin- 


guiſhment. 


If one joint Copyholder releaſe to his Companion; this is good inc z. 
without Surrender or Admittance, for the firſt Admittance was of them /e v. 
and every of them, and the Ability to releaſe was from the firſt Con- 77 
veyance and Admittance. 

If Land be given to two upon Condition that they ſhall not alien, % 
and one of them releaſes to the other, this is no Breach of the Con- . 
dition. 

If two Jointenants in Fee let the Land for Life, reſerving a Rent Vaugh. 45 
to them and their Heirs; if one releaſe to the other and his Heirs, this 
Releaſe is good, and he to whom it was made ſhall have the Rent of 
Tenant for Life only, and a Writ of Waſte without Artornment to 
ſuch Releaſe, for the Privity which was once between the Tenant for 
Life and them in the Reverſion. 

A. and B. Jointenants for their Lives, Remainder to the firſt Son 2 For. 136. 
of A. in Tail, and ſo to the ſecond, Ec. Remainder to the right Kan. 413 
Heirs of B. before any Iſſue had A. releaſes to B. and his Heirs, and 8 45 
after hath Iſſue a Son; and the Queſtion was, if by this Releaſe before 5 345. 
the Birth of a Son the contingent Remainders were deſtroyed; and 8. C. but tays, 
tho' it was urged that this uniting of the Eſtate for Life with the it was ad- 
Remainder in Fee, being by Conveyance and Act ſubſequent to the Jadged that 
Limitation of the contingent Remainders, and before they came in 1 
Being had deſtroyed them; yet it was adjudged by three Judges were deftrov- 
againſt Dolben, that theſe contingent Remainders were not deſtroyed, ed. | 
for that to ſome Purpoſes the whole Fee was executed in B. imme- 
diately upon the firſt Conveyance, and this Releaſe of 4. gave him no 
greater Eſtate nor in any other Degree than he had before, for after 
ſuch Releaſe he is in of the whole Eſtate by the Leſſor, as he was be- 
fore, and as he would have been had it come to him by Survivorſhip. 


2. Releaſes by way of Mitter le Droit how they enure. 


Releaſes are ſaid to enure by way of Mitter le Droit where a Perſon Co. Lit. 274, 
is diſſeiſed, and he releaſes to the Diſſeiſee, his Heir or Feoffee, who 276. 
wing in Poſſeſſion are therefore capable of taking a Releaſe of the 

ight. 

If there be two Diſſeiſors and the Diſſeiſee releaſe to one of them, Ii. 9.4 
ne ſhall hold out his Companion, becauſe the Diſſeiſor comes in by no | 
lawful or eſtabliſhed Act of Notoriety, which ought to be defeated. 
before the Manner of poſſeſſing can be altered; and therefore tho? he 


poſſeſſed 


2.72 _ Releaſe. 
poſſeſſed as a Jointenant before the Releaſe, yer after the Releaſe he 
thall ouſt his Companion, becauſe he was poſſeſſed of the Whole be. 
fore by Wrong, and now being poſſeſſed by Right, it follows that the 
| | Poſſeſſion of the other Wrong-doer is no Poſſeſſion at all. 

r But if a Diſſeiſor had infeoffed two, the Releaſe of the Diſſeiſee to 

(757 8 one ſhould enure to both, (a) becauſe coming in by the legal No. 

by Title, and toriety of a Feoffment, that muſt be defeated by an Att of equal No- 

are preſumed toriety before the Title can be altered, becauſe the Feoffment muſt 

— have a ſtand good as an Act that gives Warning to all Perſons in whom the 

Which 2.22 4 Preebold ſubſiſts, till by ſome Act of equal Solemnity it appears that 

favoured in the Frechold is in another. | bo 

Law. Co. | 150 6 . 

Lit. 276. So where a Diſſeiſor makes a Leaſe for Life, the Remainder in Fee, 

Co. Lit. 2745. and the Diſſeiſee releaſes to the Tenant for Life, or ro the Remainder. 

Man; this enures to them both, becauſe coming in by a known Can. 
veyance, it cannot be altered unleſs it were defeated by an Act of 
equal Notoriety. Es, 

Co. Lit. 216, If a Diſſeiſor makes a Leaſe for Life, and the Diſſeiſee releaſes to 

| Tenant for Life, this ſhall enure to him in Reverſion, becauſe the Re- 
leaſe cannot alter the Eſtate that paſſed by the Feoffment without 
ſome Act that deſtroys the Feoffment. | 

Co. Lit. 276. So if there be two Diſſeiſors, and they make a Leaſe for Life, and 
the Diſſeiſee releaſes to Tenant for Life, this ſhall enure to them all. 

Ce. Lit. 276, If there be Tenant for Life, the Remainder in Fee, and Tenant for 
Life is diſſeiſed by two, and he releaſes to one of them, he ſhall not 
hold out his Companion ; ſo if the Remainder-Man had' releaſed to 
one of the Diſſeiſors, he ſhould not hold out his Companion. 

Ce. Lit. 276, But if Tenant for Life and he in Remainder join in a Releaſe to 
one Diſſeiſor, he ſhall hold out his Companion, becauſe when the Poſ- 
ſeſſion is notoriouſly in them both, each of them are capable of a Re- 
leaſe, and when one has obtained a Releaſe, it makes his Poſſeſſion 
righttul, and his holding out his Companion makes it immediately no- 
torious that the Eſtate is in him alone. 

Co. Lit. 276. $0 alſo if the Diſſeiſors make a Leaſe for Years, and the Diſſeiſee 
releaſes to one of them, this ſhall enure to them both, becauſe he 
cannot make it notorious that the Eſtate is in him alone, becauſe he 

cannot hold out his Companion during the Continuance of the Leaſe 
for Years. | 

Co. Lit. 276, So if two Jointenants are diſſeiſed by two, and one releaſes to one 
of them, he ſhall nor hold out his Companion, becauſe he cannot hold 
him out of the Whole, becauſe he has not the whole Right, and fo 
there can be no Att of Notoriety whereby the Eſtate may appear to 
be in one Diſſeiſor. robe 


mn. 


Ce. Lit. 2 If the King's Tenant for Life be diſſeiſed by two, and he releaſes to 


one of them, this enures to both, becauſe he can only be diſſeiſed of 
| an Eſtate for Life ſince the Reverſion in the King cannot be deveſted. 

Ce. Lit. 276, If there be Tenant for Life, Remainder in Fee, and they are dif- 
ſeiſed, Tenant for Life cannot releaſe to him in Remainder, becauſe 
the naked Right cannot be transferred. 

Ce. Lit. 276. If the Heir of the Diſſeiſor be diſſciſed, and the Diſſeiſee releaſes 

8 C9. 152. to ſuch Diſſeiſor, and after the Heir recovers againſt ſuch Diſſeiſor, 
the Right of Propriety goes along with it, 3 when the Heir re- 
covers, he defeats the Poſſeſſion of the Diſſeiſor as if it had never 
been, ſo that the Diſſeiſor can never recover in any Action, for in the 
Writ of Right he muſt lay the Poſſeſſion in himſelf or ſome of bis 
Anceſtors ; and this he cannot do in this Caſe, for here there never was 
any Poſſeſſion in him but what was totally defeated and deſtroyed; 


and he cannot recover by the old Poſſeſſion of the Diſſeiſee, for that 
2 | was 
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Releaſe. | 273 
was turned into a naked Right, which could mot be transferred but to 
a true and real Poſſeſſion ; and here being no Poſſeſſion but ſuch as 
ſtands defeated, it is the Conveyance of a naked Right, which the 
Law will not allo. F 041 | [6 7 3 
If the Heir of the Diſſeiſor be diſſeiſed, and the Diſſeiſee releaſes to Ce. Lir. 277. 
the Diſſeiſor upon Condition, and the Condition be broken, this re- 
veſts the naked Right in the Diſſeiſee, . becauſe when the Condition is 
broken the Releaſe is as if it had never been, and therefore the Diſ- 
ſeiſee may recover by Virtue of his antient Seiſin. 911 
If two Men gain an Advowſon by Uſurpation, and the right Patron Ce. Lie. 276. 
releaſes to one of them, he ſhall not hold out his Companion, but it 
ſhall enure to them, for their Clerk came in by Admiſſion: and Inſtitu- 
tion, which, are judicial and notorious Acts. | 


. vat 
' o . C#.9 F 3 J 


z. Releaſes that enure by way of Extinguichment. 


In ſome Caſes where the Releaſee cannot have the Thing releaſed Ca. Lis. 279. 6. 
by way of Mitter le Droit, Ec. yet the Releaſe ſhall enure by way of 280. 
Extinguiſhment againſt all Manner of Perſons; as when the Lord re- 
leaſes his Seignory to his Tenant of the L.and, or when the Grantee of 
a Rent-Charge or Common releaſes to the 'Tenant, and ſuch Releaſes 
abſolutely - extinguiſh the Rent, Sc. tho* the Releaſee be only Tenant 
for Life. | | 54 

If a Leaſe be made to one for Life, reſerving Rent to the Leſſor Lie. 5. 456. 
and his Heirs; if the Leſſee be diſſeiſed, and after the Leſſor releaſes 
to the Leſſee and his Heirs all his Right in the Land, and after the 
Leſſee enters; in this Caſe the Rent is,extinct, but the Right of the 
Reverſion doth. not paſs. | ITN 

If there be Lord and Tenant, and the 'Tenant be diſſeiſed, and the L:. 5. 459. 
Lord releaſes to the Diſſeiſee all the Right which he has to the 
Seignory or in the Land, this Releaſe is good, and the Seignory 
extinck. 195 | 

But yet if the Tenant, notwithſtanding he is diſſeiſed, puts his Beaſts Ce. Lir. 268, 
on the Land, and the Lord takes them for Rent arrear, the Diſſeiſee 
ſnall compel him to avow on him; and if the Lord avows upon the 
Diſſeiſor as his Tenant, the Diſſeiſee ſhall reply and ſhew the ſpecial 
Matter how he was Tenant and was diſſeiſed, and ſhall abate the 
Lord's Avowry. . 

But if the Tenant be diſſciſed, and the Lord accept Rent from the Ca. Lit. 268. 
Diſſciſor, and then the Lord diſtrains his Beaſts for Rent in arrear, he 
may compel the Lord to avow on him, and the Lord cannot traverſe 
the Diſſeiſor's Title, having once admitted it by Acceptance of the 
Rent from him. — | - | 

And according to my Lord Coke, if after ſuch Acceptance the Diſ- Co. Lit. 268. 
ſeiſee ſhould put in his Beaſts, and the Lord ſhould diſtrain them, 48. 3. 9. 
the Diſſeiſee cannot compel the Lord to avow on him, becauſe it was 
his own Laches to let the Diſſeiſor continue till Rent was due and ac- 
cepted. | | 

So if the Diſſeiſor dies ſeiſed, the Heir of the Diſſeiſor comes in by G, Lie. 268, 
Title, and then the Diſſeiſee cannot compel him to avow upon him, 
for he has loſt the Right of Poſſeſſion ; and the Diſſeiſee cannot put his 

Beaſts on the Ground, and therefore cannot compel the Lord to avow 
on him, and therefore the Lord muſt take the Heir who has ſuch 
Right of Poſſeſſion to be his rightful Tenant ; but becauſe the Diſſeiſee 
may enter and occupy the Land before the Deſcent caſt, therefore the 
Lord may releaſe to him and diſcharge the Contract, which is to his 


Benefit, and is {till ſo far ſubſiſting that he may take Advantage of it. 
Vol. IV. 4 A | 8a 
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Co. Lit. 280. 


Co. Lit. 268. 


Co. Lit. 269. 
Lit. F. 457- 


Co. Lit. 280. 


Co. Lit. 280. 


Co. Lit. 275. 


I ; on. * 
38 on 
Trumper. 


Aloor 56. pl. 
161. per Cur. 
Dal/. 60. & 
v. 1 And. 235. 


Bro. Releaſes, 
pl. 18. 
Co. Lit. 148. 


& wide Cro. 
Eliz. 742. 


Dyer 157. 6. 
pl. 29. 


Co. Lit. 273. 
Finch 44. 

s Co. 124. 
Dyer 302. 


(a) Poſſeſ- 
ſion counter- 
vails, and is 


he in the Reverſion releafes to him afterwards, it ſhall extinguiſh” the 
Rent. | NN n Th "40,3 377-724 255165. 7 

There is a Diverſity between a Seignory and a bare Right to Land, 
for a Releaſe of a bare Right ro Land to one who has but a bare 
Right, is void; but a'Releafe of a Seignory to him who has but a 
Rigbt, is good to extinguifh the Seignory. 2280-07 75; 

But if there be Lord and 'Fenant, and the Tenant makes a Feoff. 
ment in Fee, and aſterwards the Lord releaſes to the Feoffor ; this 
extinguiſnes nothing, for by the Feoffmenr the Relationſhip between 
the Lord and Tenant is deſtroyed, and the Feoffor only of Neceſſity 
becomes Tenant in the Avowry till the Lord procures his Afrears. 

If a Feme Meſne marry Fenant, and the Lord releaſes to the 
Feme, the Seignory is extinct; but if he releaſe to the Husband, both 
the Seignory and Meſnalty are extinct. Wo 

If the Tenancy be given to the Lord and a Stranger, and the Heirs 
of the Stranger, the Lord releaſes all his Right to his Companion; 
this not only paſſes his Eſtate in the 'Tenancy, but alſo extinguiſhes his 


Right in the Seignory. - 


It Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed, 
and the Leſſee releaſes to the Diſſeiſor, the Diſſeiſee may enter, for 
the Term for Years is extinct and determined; but were it in the Caſe 
of a Leſſee for Life, it would be otherwiſe, becauſe the Diſſeiſor has a 
Freehold whereupon the Releaſe of 'Tenant for Life may enure. 

Leſſee for Years deviſed the Term te his Wife for Life, the Re- 
mainder of the Years to J. S. who by Deed releaſed all his Right, In- 
tereſt, Term for Years, Poſſeſſion and Demand in the ſaid Land to 
him who had the Reverſion in Fee; and by this it was held, that the 
Poſſeſſion was extinguiſhed in the Reverſion, and that the Reverſioner 


may after the Death of the Wife well enter. 


If the Lord releaſes his Right in one Acre, this extinguiſhes the 
whole Seignory. * ; 7M 


So if a Man has a Rent-charge out of twenty Acres, and he releaſes 
all his Right in one Acre, this extinguiſhes all the Renr. 

But it hath been held, that if the Grantee of a Rent-charge re- 
leaſes Part of his Rent, ſuch Releaſe does not extinguiſh the whole 
Rent. 15 

If the Lord releaſes to his Tenant all his Right to the Land and 
Seignory, Salvo ſibi dominio ſuo ; this does not extinguiſh the Tenure, 
but only the annual Services. | | 


4. Releaſes that enure by way of Enlargement : And therein 
q 12 modern Panner of Conveyancing by Leaſe and 


| Releaſes enure by way of Enlargement when the Poſſeſſion and In- 
heritance are ſeparated for a particular Time, and he who hath the 
Reverſion or Inheritance releaſeth to the Tenant in Poſſeſſion all bis 
Right or Intereſt in the Land; ſuch Releaſe is ſaid to enlarge bis 
Eſtate, and to be equal to an Entry and Feoffment, and to amount to 
a Grant and Attornment; and herein the Law requires Privity 
Eſtate, that the Releaſor have a Right, and the Releaſee ſuch a (s) 
Poſſeſſion as will make him capable of taking an Eſtate. 


equal to Livery. Dyer 269. pl. 20. Margin. 
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And therefore, if there be Leſſee for Liſe or Years in Poſſeſſion, the Co. Lis. 273. 
Leſſor may enlarge their Eſtates by Reléaſe; fo if they aſſign or grant 2 / Abr. 
over, the Eſtate or Intereſt of Grantee or Aſſignee may be enlarged“““ 
by the Releaſe of him in Reverſion. » | Fe K of! e $115 

© So if there be Leſſee for Life, Remainder in Tail, the Remainder in 44 35. 
Fee; he in Remainder in Fee may enlarge the Eſtate of the Leffee by but vide 
Releaſe notwithſtanding the meſne Remainder. Ty | 1 Brownl.207, 
But if Ve makes a Leaſe for Life, and Leſſee for Life makes a Leaſe Co. Li. 252. 
for Yeats. and A. releaſes to the 'Leffee for: Years and his Heirs; this 
is. void, | becauſe there is not the Conſent of the Tenant for Life, who 
is immediate Tenant: tb the Neverſioner, and ought to attorn to his 
Grants. Witti un! | 759 1 17 | 

So if a Man leaſes for twenty Years, and the Leſſee aſſigns for ten Cs. L. 270. 
Years, a Releaſe by the Reverſioner to the Aſſignee is void 8er want of Dyer 4. pl. 2: 
Privity ; but a Releaſe to the Leſſee is good, for he hath the Poſ- Carte 62. 
ſeſſion notwithſtanding the Aſſignment; the Poſſeſſion. of the Leſſee 
being always conſidered the Poſſeſſion of the Leffor, and that he holds 
as his Bailiff, 5 55 5 

If a Man makes a Leaſe for Years, the Remainder for Life, and G. Lis. 27: 
afterwards releaſes to the Tenant for Years; this is good, becauſe the 


" 


' Tenant for Years holds of the Reverſioner, and pays him the Services, 


and ought to attorh to his Grants, and not he in the Remainder for 
Life; and therefore where. Tenant for Years accepts a Releaſe of the 
Reverſion, it muſt in Torn wig be good ; and in this Caſe a Re- 
leaſe to him in the Remainder for Life would be good likewiſe, be- 
cauſe the Leſſee in the original Creation took the Eſtate for Years, 
ſubject to ſuch Remainder for Life, and therefore there needs no Con- 
ſent from the Leſſee for Years to enlarge the Eſtate. 

If Tenant by the Curteſy grants over his Eſtate, he is not after- 
wards capable of taking a Releaſe, for his Eſtate is created merely by 
Law, and he remains Tenant to the Heir, and ſubject to Waſte, and 
is compellable to attorn to the Grants of the Reverſioner; yet is he 
not capable of a Releaſe, becauſe he has no notorious Poſſeſſion in paiis, 
which may be inlarged into a Fee. WOT 

But the Grantee of Tenant in Dower, or by the Curteſy, is capable , z, 3 
2 OY a Releaſe, becauſe of the Privity and Notoriety of Poſ- 400-1. 

eſſion. 

If a Feme Covert be Tenant for Life, a Releaſe to the Husband 0. Lit. 273. l. 
and his Heirs is good, for there is both Privity and an Eſtate in the Keitw. 129. 


Husband, whereupon the Releaſe may ſufficiently enure by way of 7, 97. 


Enlargement, for by the Intermarriage he gains a Freehold in Right of 
his Wife. | 


Co. Lis. 2734 


If an Infant makes a Leaſe for Life, and the Leſſee aſſigns it over C. Li 273. a. 
to another with Warranty, the Infant at full Age brings a Dum fruit 
infra ætatem againſt the Aſſignee, and he vouches the Aſſignor, who 
enters into the Warranty, the Demandant cannot releaſe in Fee ſo as 
to enlarge the Eſtate, becauſe the Vouchee has no Poſſeſſion. 


But he who aliens hanging the Writ may, as long as that Writ L. 6. 490. 
hangs, accept a Releaſe from the Demandant ; ſo may a Vouchee after Ce. Lir. 266. 
he hath entered into the Warranty, for tho' they be not Tenants, uy 


4. 6. 

: Hob. 338. 
yet the Laws and the Parties have allowed them as Tenants inter ſe 5 
for that Suit. 


If a Man makes a Leaſe for Life, the Remainder for Life, and the Ce Le 5. 
firſt Leſſee dies, a Releaſe to him in the Remainder, and to his Heirs, 
1s good before he enters to enlarge his Eſtate, becauſe he hath an 


Eſtate of a Freehold in Law in him, which be enlarged by Re- 
leaſe before Entry. VCC 


But 


276 Ritieafs: 


Co, Lit, yo. But at Common Law, a Releaſe to a Leſſee: for Years before Entry 
is void; yet it is ſaid by my Lord Coke,” that if a Man makes a Leaſe 
for Vears, the Remainder for Vears, the firſt Leſſee enters, a Releaſe 
to him in the Remainder for Years is good to enlarge his Eſtate. 

Ce Lis apo. b. And if a Eeafe for Years be made to two, albeit the Leſſor before 

they enter cannot releaſe to them to enlarge their Eſtate, yet one of 
them may before Entry releaſe to the other! 1 0 0 

1 Fon. 19. If an (a) Advowſon beigranted for Years, the Patronage for Vears 

(a) It a Man js in the Grantee, and he/ may accept a Releaſe in Fee of the Patron; 

—— oo. but if one, two or three-Avoidances are granted, the Patronage-is not 

3 tr ſeparated, nor can fuch Grantee accept! of!a Releaſe in Fee of the 

Life, he may Patron in Fee who hath the Inheritance. 4 66830 

enlarge it by | iy big „Int en 59% ab: 

Releaſe. 43 AF. 8. 2 Roll. Ar. 4 „ 951 10149487 : 12138 


3 H. 6. 1. If 4. a Member of a Corporation, diſfeiſe B. to his own Uſe, or if 

Hro. Reeſe, a Mayor and, Commonalty diſſeiſe B. and, B, in the firſt Caſe releaſes 

2 to the Mayor and Commonalty, or in the ſecond to à particular 

2 Roll. Abr. | | 

403. Member of the Corporation; nothing paſſes by theſe Releaſes, for 
they are diſtinct Perſons, and claim in different Rights, conſequently 
there is no Privity. FF „ 

Co. Lit. 233, If a Feme Covert be Tehant for Life, a Relcaſe to the Husband 

Keikv. 129. and his Heirs, is good, for there is both Privity and an Eſtate in the 
Husband, whereupon the Releaſe may ſufficiently enure by way of 
Enlargement, for by the Intermarriage he gains a Freehold in his 
Wife's Right. Ee TIEN aero Cala " | 

31 47,13. _ If a Man ſues Execution upon an (5), Elegit of the Lands of his 

2 Rell. Aör. Debtor, and the Debtor who hath the Inheritance confirms his Eſtate, 
he may afterwards enlarge it by a Releaſe, for the Confirmation hath 


401. 5 
(4) Soof a created a Privity between. them. 
Tenant by 7 2 | 
Statute Merchant or Staple. Co. Lit. 270. ß. 


* 1 * 


A Releaſe by a Leſſor to his Leſſee at Will, having entered by 
Lit. $. 460. Force of ſuch Leaſe, is good in Reſpect. of the Privity between them, 
Dyer 269. 6. and as it wouid be a vain Thing for the Lefſor to make Livery and 


Be 5 Seiſin to one already in Poſſeſſion of the Land by his own Agreement. 


F. P. and that ſuch Leſſee ſhall have Aid. 


Cro.Eliz.830. But if Tenant at Will makes a Leaſe for - Years, and the Leſſee 
__ „enters, he only is the Diſſeiſor, and a Releaſe or Confirmation to the 

aac Tenant at Will afterwards is void, becauſe the Privity is determined. 
955 25 . holds over, is void, for tho' there be a Poſſeſſion, yet there is no Privity, 
which is equally requiſite. d: | 


19. 
C5. El. 268. | s ; 
3 Leon. 152. Brownl, 207. Cro. Fac. 170. 


Ii ag.. If one enter of his own Wrong and take the Profits, his Words, To 
bold at the Owner's Will, cannot qualify the Wrong, for he is a Diſ- 
ſeiſor, and in ſuch Caſe the Owner's Releaſe to him is good; or if the 
Owner conſented, he is Tenant at Will, and in ſuch Caſe the Releaſe 
is likewiſe good. | 
The antient Manner of Conveyancing was by Feoffment, but the 
Manner of making Livery and Seiſin begetting many nice Queſtions, 
grew troubleſome, which put Lawyers upon new Devices, and intro- 
duced the modern Manner cf Conveyancing by Leaſe and Releaſe; 
bie die this Method is ſaid to have been firſt (e) invented in King Charles the 
Francis Maar, Firſt's Reign, and has its Validity from the Reaſons drawn from the 
2 144. 2:2. Statute of Ules ; for by the Bargain and Sale for a Year, the page 


* 
— 


A Releaſe to a Tenant at Sufferance, as where Leſſee for Years 
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by Force of the Statute is in Poſſeſſion without Entry, and when the 
Bargainor releaſes to him in Poſſeſſion, the Leaſe is a drown, and the 2 Sa/i 678. 
Bargainee hath the Inheritance; for as at Common Law if a Man S f 
granted a Leaſe, and the Leſſee entered, this divided the Eſtate, and 74 

left a Reverſion in him, and the Poſſeſſion in the Leſſee; bur ſtill by | 
the Common Law, the Leſſee (a) before Entry could not accept of a os MN 
Releaſe, having only an Intereſſe Termini; and now tho' the Leſſee ; Ce. 124. 
does not enter, yet the Statute veſting the Eſtate or Uſe in him for a Plav. 423. 
Year, he is deemed to be in the actual Poſſeſſion, and ſo capable of a 

Releaſe as much as a Leſſee in Poſſeſſion was at Common Law; but 

yet this Leſſee cannot have Treſpaſs till an actual Entry. | 

Leſſee for Years cannot make a Leaſe for Years within the Statute Zurw. 570. 
of Uſes, ſo as by this Means to give the PoſſeſFon, and make his Leſſee %% 73 
capable of a Releaſe of the Reverſion. 

In Ejectment upon a ſpecial Verdict the only Queſtion was, whe- 1 os. 262. 
ther a Leaſe for a Year upon no other Conſideration than reſerving a ph 2096 
Pepper-Corn, if it be demanded, could operate as a Bargain and Sale, ar, £ 
and ſo make the Leſſee capable of a Releaſe; and refolved that it Kate. 
ſhould, the Reſervation making a ſufficient Conſideration to raiſe an 
Uſe in the ſame Manner as a Bargain and Sale does. 

A Releaſe to Cæſtuy que Uſe is good; ſo to a Ceſtuy que Truſt, who Gedb. 299. 


being in Poſſeſſion, may at leaſt be conſidered as Tenant at Will. _ . 


V. 


5. hat Eſtate 02 Jntereſt paſſes by the Releaſe ; And therein 
of the Mozds requiſite to an Enlargement. 


Releaſes, like other Conveyances, regularly require Words of In- Li. $. 465. 
heritance ; ſo that if the Leſſor releaſe to his Leſſee for Years, without 8 
* to him and his Heirs, ſuch Leſſee hath only an Eſtate for his 7 2 
Life. | | | Ces. Car. 

So if a Releaſe be made to Tenant by Statute Staple or Merchant G, 3 
or Elegit, by him in the Reverſion of all his Right in the Land; by 2 Ye. 328. 
this a Freehold paſſes for the Life of the Releaſee, it being the greateſt 
Eſtate that can paſs without apt Words of Inheritance. | 

If a Leſſor releaſe to his Leſſee pur auter vie, he gives him an Eſtate Ce.Lir.273.6. 
for his own Life. | Eats 3 

A Chauntry Prieſt incorporate took a. Leaſe to him and his Suc- Comp. In- 
ceſſors for 100 Years, and afterwards took a Releaſe from the Leſſor . 373- 
to him and his Succeſſors; and it was adjudged, that by the Relezſe 


he had but an Eſtate for Life, for he had the Leaſe at firſt in his 


natural Capacity, for that it could not go in Succeſſion; and the 
Words his Succeſſors could not give him an Eſtate of Inheritance in the 
ſame Capacity he had the Leaſe, for want of the Words his Heirs. 

But if the Lord releaſes all his Right to the Tenant, the Seignory Co. Lit. 9. 
is extinct without the Word Heirs ; for this Inſtrument is to diſcharge G E. en 
the Eſtate of the Tenant, and therefore has a neceſſary Relation to - 
the Eſtate which the Lord at firſt created, and conſequently it refers 


2 * Words that in the Original of the Eſtate gave him a Fee- 
ple. THIS Beth itt 74 | | 
So in Releaſes that enure by way of Mitter le Eſtate, the Word Ce. Lit. 9. 
Heirs is not requiſite ; as where there are two Coparceners, and one of 292. 
them releaſes to the other, this gives a Fee without the Word Heirs, 
becauſe it hath a neceſſary Relation to the Eſtate whereof the other 
was ſeiſed. TY 8 418 | | 
So if there be two Jointenants, and one releaſe to the other, this Co. Li. g, 
paſſeth a Fee without the Word Heirs, becauſe it refers to the whole 200. 
Vor. IV. 47 4B | ah Fee, 


2.78 Releaſe. 
Fee, which they jointly took and are poſſeſſed of by Force of the firſt 
Conveyance; but Tenants in Common have diſtin Eſtates, and 
cannot enlarge the Eſtates of each other without proper Words of In. 
heritance. 

1 Ard. 45. If Lands be given to Baron and Peme, and a Stranger in Fee, and 

(4) Secus, had the Stranger releaſes to the (a) Baron ; this gives him the Fee without 


the Releaſe other Words of Inheritance. 
been made to 
the Wife. Dyer 265. a. pl. 34. 


Ce. Lit. 274 A Releaſe of a bare Right for a Day or an Hour is as good as if it 
was made to the other and his Heirs; for the Diſſeiſee cannot releaſe 
Part of his Eſtate in the Right, becauſe he has no Right to any Eſtate 
but that whereof he was ſeiſed, therefore he muſt releaſe his Right to 
that, or none at all. 


2 


(D) Who in Reſpect of their Right oz Jn- 
tereſt are capable of releaſing. 


| by rs Bare Authority cannot be releaſed ; as where a Man by Will di- 


197. res that his Executors ſhall ſel] his Lands; this being a Power 
3 Bull” 31. _ and no Matter of Intereſt in the Executor, he cannot (b) re- 


(5) So if leaſe it to the Heir. 
Cefluy gue Uſe ' 


had deviſed that his Feoffees ſhould ſell the Land, and they had made a Feoffment over, yet might they 
have fold the Uſe. Co. Lit. 265. 6. 


Co. Lit. 237, But tho' theſe Powers in Strangers cannot be releaſed, yet a Power 
* of Revocation in the Feoffor or Party from whom the Eſtate moved 
x 5 Ne may be releaſed by Deed, or by levying a Fine, 'which is a Releaſe in 
Law, for it is in Nature of a Condition, whereby he may reſtore 
bimſelf to his former Eſtate whenever he pleaſes, and Een Samer 
ſuch Power, like other Reſervations, may be releaſed. 
21 E. 4. o. After one hath found Surety of the Peace, all the King's Subjects 
4 Ar. have an Intereſt in it, and neither the King nor Party againſt whom it 
OA is found can releaſe it. ok | 
18H.6. 23, In Treſpaſs or Detinue by the Villain the Releaſe of the Lord is a 


2 Rol. Abr. good Bar. | | 
402. 


19 H. 6. 64, If a Commonalty be diſſeiſed, and after every one releaſes for him- 
2 Rel. Abr. elf, it is not good, becauſe it ought to be by their common Seal. 
1 A Perſon who procures an Outlawry in Debt may releaſe the Party, 


22 * 3 for the Releaſe is a Satisfaction to him; and the Outlawry in this 
ny. Caſe being pardoned by Act of Parliament, the Party is abſolutely 


diſcharged. 
3 Bull. 29. If A covenants with B. that C. ſhall pay to D. 8J. yearly, and H. 
1 Rel. Rep. takes F. S. to Husband, who releaſes the Payment to A. this Releaſe 
does not diſcharge him, for J. S. is a Stranger to the Covenant, and 


* bath no Right in him. 

V. Ludburrgw. | | | 
2 Rol. Abr. If A bas Judgment againſt B. for Debt or Damages, and after ex- 
42. tends the Land of B. for this Debt, and then aſſigns over the Land 
1 Jon. 238. extended to C. for all his Eſtate therein, and after A. releaſes to B. 


Cro. Car: Hh 8 8 A | 
1 the Judgment; this ſhall avoid the Extent, ſo that B. may have an 


E kar. : 2 Audits 


Releaſe. 279. 


Audita Querela againſt C. the Aſſignee, and therein all (a) avoid the (2 & If 
Extent, becauſe B. notwithſtanding the Aſſignment, continues privy to _ my "4 
the Judgment, and might after the Aſſignment have acknowled2ed Equity. . 1 
Satisfaction of the Judgment, and ſo defeat tne Eſtate of the Aſſignee ; 1 Vers. 50. 
and this Releaſe is all one as if he had acknowledged Satisfaction of the 

Judgment. 

If one Jointenant of a Rent in Fee releaſes all his Right, yet this 21 F. 3.58. 
does not paſs the Moicty of his Companion; (Y) but in Perſonal Ac- * Nel. 46r. 
tions one Jointenant may releaſe the Whole, but if the Perſonalty 5 c, 68. 
be mixed with the Realty, it is otherwiſe. 


A Releaſe by the Common Vouchee is no Bar, for he renders Ce. E/iz.2-3, 
nothing, and can be at no Loſs. | 

So if the Plaintiff in Ejectment, who is a meer nominal Perſon and Raym. 93. 
Truſtce for the Leſſor, releaſe the Action; or if an Action be brought N N 
in his Name for the meſne Profits, and he releaſe it, this in either Salk 5 
Caſe is no Bar; but from the Power the Courts now «exerciſe of regu- 
lating all Proceedings in theſe Actions, is ſuch a Contempt for which 
the Party may be committed. 

If a Leſſor after Aſſignment of the Reverſion releaſe to the Leſſee 2 For, 102. 
all Covenants and Demands, yet the Aſſignee may have an Action of 2 Lev. 206. 
Covenant for Rent due after the Aſſignment, for it runs with the Re- Harper v. 
verſion at Common Law, before the Stat. 32 H. 8. and paſſes by the "wir 


ro. Car. 5o3. 
Grant of the Reverſion, and therefore the Leſſor could not releaſe it LP. 93 
after the Aſſignment. 


L. P. that 
a Creditor af- 


g ter an Aſſign- 
ment of his Debt cannot releaſe the Debtor. 2 Chan. Ca. 169. 


If by Preſcription the Inhabitants of antient Meſſuages in a certain Cre. 7ac.152. 
Vill are intitled to have Common within the Vill by reaſon of their 8 v. Gare- 
Commorancy, ſuch Common cannot be releaſed, for tho' one Inhabitant . 
ſnould releaſe it, a ſucceeding one might claim it. 

If by the Cuſtom of a Manor the Tenants thereof are to chuſe 21 F. 4. 45, 
among themſelves one to colle& the Lord's Rents for a Year, and fo 47: 
on annually; the Lord may diſcharge or releaſe a Tenant of this * Rel. Abr. 
Burthen, but then rhe others ſhall not be further charged than before, 
for when it comes to his Courſe who is diſcharged, the Lord himſelf 
muſt collect it. 

If two Church-wardens ſue in the Spiritual Court for a Levy towards March 73. 
the Reparation of their Church, and have Sentence to recover, and N 05. 
Colts aſſeſſed, and after one of them releaſes, yet the other may pro- N 0 
ceed for the Coſts, &c. for Church-wardens have nothing but to the 2 Browwn!. 
Uſe of the Pariſh, and the Corporation conſiſts of both, and one only 215. 
cannot releaſe or give away the Goods of the Church. | 

A Servant who (c) diſtrains in Right of his Maſter, or one who is (<) 3 Bal, 
(% robbed of his Maſter's Money, cannot, on an Action brought by 1 %% p,, 
him on the Statute of Hue and Cry, releaſe to the Prejudice of his Fab] 


246. 
Maſter; nor can the (e) Ordinary releaſe an Adminiſtration-Bond. (4) 4 Mod. 
Fat | 305. 
Comb. 263. (e) Hull, Rep. 660. 


But a Sheriff may releaſe an Obligation taken by him for the Ap- Cre. Eli. 808 
pearance of a Perſon whom he arreſts. | | 

In Debt on a ſingle Bill made to A. to the Uſe of him and B. the 1 Lv. 235. 
Defendant pleads a Releaſe, made to him by B. on which the Plaintiff Offey v. Ward. 
demurs; and without Difficulty_it was adjudged for the Plaintiff; for £#; $:4-149- 
B. is no Party to the Deed, and therefore can neither ſue nor releaſe © ** 
it; but it is an equitable Truſt for him, and ſuable in Chancery if A. 
will not let him have Part of the Money; and the Book of E. 4. cited 
to prove that he might releaſe in ſuch a Caſe, was denied to be Law. 


(E) Of 


Releaſe. 


2.80 


(E) Of Releaſes by Executo2s and Admint⸗ 
ſtratoꝛs. | 


5 Co. 28. A* Executor may before Probate of the Will releaſe a Debt due to 
WES dhe the Teſtator, for he derives his Authority from the Teſtator, and 
% not from Act of the Ordinary ; in like Manner may he pay Debts, 
and take Releaſes, Oc. 
39 E. 3. 26. And it hath been held, that if an Executor releaſes all Actions, this 
will extend as well to Actions which he hath in his own Right, as to 
* Yide infra. thoſe which he hath as Executor; “ but yet in ſome Caſes ſuch general 
Words may according to the Intention of the Parties be reſtrained. 
Vide Tit. Exe- If there be two Executors, and one of them releaſes a Debt due to 
extors and Ad- the Teſtator, this ſhall bind both, for each hath an intire Authority 
n rates. and Intereſt different from other Jointenants; and hence it is held, 
that if one Executor releaſes to his Companion, nothing paſſes thereby, 
becauſe each was poſſeſſed of the Whole before. 
Dyer 319. l. But if there be two Executors, and one of them refuſes to join in 
I 5. Action, upon which he is ſevered, after ſuch Severance he cannot re- 
Cre. Car. 429. leaſe the Action. 
Paſ. 11 G ., In the Caſe of Milliams v. Pen, it was adjudged in B. R. that if there 
in B. R. Mil. be two Adminiſtrators, and one of them releaſes a Bond due to the In- 
liams v. Pen. teſtate, that this ſhall bind his Companion, and be a good Diſcharge to 
N = = the Obligor ; as the Statute 31 E. 3. cap. 11. gives an Adminiſtrator 
As * Slade, the ſame Power over Debts due to an Inteſtate as an Executor had, 
Mich. 1737. and as an Adminiſtrator by releaſing without Conſideration is equal) 


in Can. Lord liable to a Devaſtavit with an Executor. 
Hardwicke TN = 
was of a contrary Opinion, on, the Difference the Law makes between an Executor and an Adminiſtrator, 


the former coming in not by the Act of the Ordinary, but by the Will of the Teſtator, conſequently his Au- 
thority and Intereſt in the Aﬀets greater, &c. 


5 Co. 27. An Infant Executor, upon an actual Payment and full Satisfaction 
Co. Lit. 172. made to him, may releaſe a Debt due to his Teſtator, but cannot with- 


2 je {i out, for that this would be a Devaſtavit in him. 


Cro.Car,490. As if a Bond be forfeited, and the Infant Executor only receives the 
—_— V- principal Sum without the Penalty, and gives a; general Releaſe of all 
am., the Debt; this Releaſe at Law is no Bar of the Penalty. 

Hob. 66. If an Executor releaſes a Debt due to the Teſtator, this ſhall charge 

Cre. Flix. 43. him to the Value of the Debt, tho* perhaps he did not receive near fo 

i Aud. 138. much as was due; but if he releaſes an Account, this reſting in Un- 
| certainty, he cannot be charged with more than he actually receives. 

1 Fern. 455, If an Executor voluntarily releaſe a Debt, he ſhall not be relieved 
againſt it in Equity, altho' a Creditor may; 10 

1 Salt. 318. It hath been held in Chancery, that if there are two Executors, and 

alter ps they join in a Receipt, and one only receives the Money, that as to 

| Creditors, who are to have the utmoſt Benefit of the Law, each | 

liable for the Whole tho' one Executor alone might releaſe, and the 

joining the other was unneceſſary ; but as to Legatees, and thoſe claim. 

ing Diſtribution who have no Remedy but in Equity, the Receipt of 

one Executor ſhall not charge the other, for the joining in the Receipt 

is only Matter of Form; the ſubſtantial Part is the actual Receiving 


and this only is regarded in Conſcience.” i 


| Releaſe. 3 


(F) How far the Husband's Releaſe ſhall bind 
4 the Mike. 


Y the Intermarriage the Husband acquires ſuch an Intereſt in all i7 E. 3. 66. 
Debts due to the Wife, that he may releaſe them, and ſuch Re- 2 Rol. Abr. 
leaſe ſhall bind the Wife. | 410. 
Baron alone may releaſe Waſte done by Leſſee for Life before 42 E. 3. 18. 
Coverture, upon a Leaſe made by the Feme. * Abr. 
so all Rights accruing to the Wife during Coverture may be releaſed $a/t. 115. 
by the Husband. * 
The Husband may releaſe the Wife's Right under the Statute of Luca: 63. 
Diſtributions. 

If a Husband and Wife are divorced 4 Menſa E&9 Thoro, and a Legacy Moor 665: 

is left to her, the Husband may releaſe it. 3 
So where a Legacy was given to a Feme Covert who lived ſeparate pr. 261. 

from her Husband, and the Executor paid it to the Feme, and took 

her Receipt for it; yet on a Bill brought by the Husband againſt the 

Executor, he was decreed to pay it over again with Intereſt. 

If a Feme Covert ſues a Woman in the Spiritual Court for Adultery 1 Sal. 115. 
with her Husband, and obtains a Sentence againſt her and Coſts, the yer Hole C. J. 
Husband may releaſe thoſe Coſts, for the Marriage continues, and what- 
ever accrues to the Wife during Coverture belongs to the Husband. 

But if the Husband and Wife be divorced a Menſa & Thoro, and 1 Rel. Rep. 
the Wife has her Alimony, and ſues for Defamation or other Injury, 426. 


and there has Coſts, and the Husband releaſes them; this ſhall not 1 Kl. Abr. 


bar the Wife, for theſe Coſts come in Lieu of what ſhe hath ſpent out 


of her Alimony, which is a ſeparate Maintenance, and not in the 
Power of her Husband. 


343. 
3 Bulſ. 264. 


(G) To whoſe Benefit a Releaſe ſhall enure; 
and who ſhall be bound thereby tho' not a 
Party to the Releaſe. | 


F two or more are jointly and ſeverally bound in a Bond, a Releaſe , 


: Lit. 232. 
to one diſcharges the others; and in ſuch Caſe the Joint Remedy Moor 8:6. 
being gone, the Several is ſo likewiſe. 2 Rel. Abr. 


| 10. | 
Hob. 10. 2 Sid. 41, Salk. 574. 


So if there are two Conuſees of a Statute, and one of them releaſes 2 Rol. Ar. 
to the Conuſor ; this ſhall extinguiſh the Statute as to the other alſo. 411. 
So if two Executors ſell the Goods of the Teſtator for a certain Sum 17 E. 3. 66. 
of Money, and take an Obligation for the Money, the Releaſe of one 2 Rel. Abr. 
of them ſhall bar both. 46 

So where there are two Executors, and one only has the Poſſeſſion Bro. Reliaſe 
of the Goods which are taken away by a Stranger; tho' he only in 26. 
whoſe Poſſeſſion the Goods were may bring an Action, yet the Re- 
leaſe of his Companion ſhall bar him. 


Vor. IV. 4 C Alſo 


* 


n 
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— — 


—— 


L 


a Rep. 190. Alſo if two are bound in an Obligation, and the Obligee releaſes to 
one of them, Proviſo that the other ſhall not take Advantage of it; 
this Proviſo is void. | | 


Moor 64+ 


Cro. Ele. | 


Salk, $74- 
5 Co. 56. 


2 Rol. Abr. 


413-5 % 
Cro. Elix. 161. 


Co. Lit. 232. 
Hob. 65. 

Ney 62. 

5 Co. 97. 
Brownl. 189. 
Cro. Zac. 444. 


Hob. 70. Par- 
ter v. Lau- 


6 


4 Med. 379. 
Kiffin v. Wi 


lis. 


2 Rol. Abr. 
412. Sibley v. 
Rawlins, 

2 Lutw. S. C. 
cited, and 


had been 
Party to the 
original Suit, 
it would have 
been other- 
wiſe. 


1 Vent. 35. 

1 Lev. 272. 

2 Keb. 530. 
Stakes v. Stokes, 
3 Mod. 279. 
5. C. cited. 


But if A. be bound to B. and C. ſolvend. th 


ſhall not prejudice the other. 


1 


| e one Moiety to B. and 
the other to C. this is a ſeveral Obligation, and the Releaſe of one 


So where ſeveral enter into ſeveral Covenants in the ſame Deed, a: 
408, 470. Releaſe to one of the Covenantors will not diſcharge the others. 


So if two are bound to the King, and he releaſes to 
this will not diſcharge the other. 
If 4. and B. are named Obligors jointly and ſeverally, and 4 only 
ſeals the Bond, and then the Obligee releaſes to A. and after B. ſeals 
the Deed ; this Releaſe ſhall enure to the Benefit of B. tho” it was not 
his Deed at the Time of the Releaſe, for the Releaſe does not defeat 


the Deed, but is only a Bar by Plea, and both were bound 


the ſame Debt, the which is ſatisfied by the Releaſe. 

If divers commit a Treſpaſs, tho? this be joint or ſeveral at the Elet- 
tion of him to whom the Wrong is done, yet if he releaſes to one of 
them, all are diſcharged, becauſe his own Deed ſhall be taken moſt 
ſtrongly againſt himſelf; alſo ſuch Releaſe is a Satisfaction in Law, 
which is equal to a Satisfaction in Fact; but he who would take Ad- 


vantage of ſuch Releaſe muſt have the ſame to produce. 


one of them 


for one and 


If Treſpaſs be brought againſt three, and Judgment is given againſt 
one, and the Plaintiff enters a Noli proſegui againſt the other two; 
if the Noli proſequi had been before Judgment, it had diſcharged the 
whole Action. So if Judgment had been againſt all three, and the 
P üntiff had entered a Noli N againſt the two, for Nonſuit or Re- 


leaſe, or other Diſcharge of one, diſcharges t 


he Reſt. 


In Trover againſt two, one pleaded Not guilty, and a Verdict a- 
gainſt him; the other pleaded a Releaſe, and Verdict for him: On 
Motion for Judgment againſt him who was found guilty it was denied, 
| becauſe the 'Trover being joint, a Releaſe of all Actions diſcharged 


both. 


In Replevin by A. againſt B. B. makes Conuſance in Right of C. for 


Damage: ſeaſant to the Freehold of C. which is adjudged againſt A. and 
Judgment that B. ſhall have Return irreplegiable with Coſts and Da- 
mages; in a Scire facias brought by B. to have Execution of the Coſts 
ſaid, that if C. and Damages, if A. pleads the Releaſe of C in whoſe Right Conus 
ſance was made of all Demands, this is no Bar, in as much as C. was 
not Party to the Suit, nor liable to any Coſts or Damages, had the 
Matter been adjudged againſt B. and therefore B. intitled: to the Coſts 


and Damages, which C. could not releaſe. 


A. and B. took an Obligation from J. S. for the Payment to them 
of a Sum of Money, and this was done by them as Truſtees, and for 
ſecuring the Payment of Legacies to younger Children; A. brought 
an Action on this Bond, to which J. S. pleaded a Releaſe from B. but 
upon Oyer it appeared that the Releaſe was of all Actions which F. 
had on his own Account; and in Truth B. did not know of the raking 
the Bond, nor was he privy to the Suit; and tho? it was objected that 
the Releaſe of one Obligee diſcharged the Bond, and that it muſt be 
on his own Account, yet it was adjudged that the Releaſe did not bar, 
for that the Words, on his own Account, muſt have been put in for 
ſome Purpoſe, and could not in this Caſe be for any other, but to 
diſtinguiſh Demands which B. had in his own Right from thoſe he had 


in Right of or in Truſt for others. 


1 


Where 
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r — — — cm. 


Where divers are to recover in the Perſonalty, the Releaſe of one is 6 co. 25. a. 
a Bar to all, but it is not ſo in Point of Diſcharge. Ruddoct's 


| | Caſe. 
Co. Eliz. 648. Fend. 263. Palm. 319. Owen 22. Hutton 40. 


As if there are two Plaintiffs who are barred by an erroneous Judg- 3 Mod. 135. 
ment, and they afterwards bring a Writ of Error, the Releaſe of one 
ſhall bar the other, becayſe they are both Actors in a Perſonal Thing 
to charge another, and it ſhall be preſumed a Folly in him to join with 
another who might releaſe all. TIRE 
But if an Action be brought againſt four, and Judgment againſt 3 d. 109, 
them, on which they bring a Writ of Error, and the Defendant in 
Error pleads the Releaſe of one of them; this is no Bar, for it being 
brought to diſcharge themſelves of a Judgment, the Releaſe of one 
cannot bar the other, becauſe they have not a joint Intereſt but a 
joint Burthen, and by Law are compelled to join in a Writ of Error. 


(H) how far a Poſſibility oz Contingent In⸗ 
_ tereſt may be releaſed. | 


T is a general Rule in our Books that a meer Poſ"bility cannot be 10 Co. 48. 4. 
1 releaſed, and the Reaſon hereof is, that a Releaſe ſuppoſeth a Cre. Elix. 55 2. 
Right in Being, and it was thought to countenance Maintenance o 
transfer Choſes in AQtion, Poſſibilities and Contingent Intereſts. 3 

Hence it is held, that an Heir at Law cannot releaſe to his Father's L. J. 446. 


Diſſeiſor in the Life- time of the Father, for the Heirſhip of the Heir is 8 


a Contingent Thing, for he may die in the Life-time of the Father, or Brian. 56. 
the Father may alien the Lands. | | S. P. tho' the 


| Words Quæ 
quoviſmodo in futuro habere potero are inſerted in the Releaſe. ——But if the Heir releaſes with Warranty, 
it bars him when the Right deſcends. 2 Leon. 20. Hob. 130. , 


So if the Conuſee of a Statute releaſes to the Conuſor all his Right 144 133. 


to the Land, yet he may afterwards ſue Execution, for he has no * rel 
Right to the Land but only a Poſſibility. 2 Roll. Abe. 
405. 


So if a Creditor releaſes to his Debtor all the Right and Title which , ½ 281. 
he hath to his Lands, and afterwards gets Judgment againſt him, he 2 ev. 215. 
may extend a Moiety of the ſame Land, for he had no Right to the 
Land at the Time of the Releaſe, and the Land is not bound bur in 
Reſpect to the Perſon. | 

So if the Plaintiff releaſes all Demands to the Bail in the King's 5 Ce. 70. 
Bench, and afterwards Judgment be given againſt the Principal, Exe- 3 LING. 

: : 1 : Lit. 265. 
cution may be ſued againſt the Bail, for that at the Time of the Re- J 469. 
leaſe there was only a Poſſibility of the Bail becoming chargeable. Cro.Eliz.5 79. 


Moor 469. 
Hutt. 17. & wide the Caſe of Harriſon v. Huxley, Moor 85 2. 


So if A. recovers in Treſpaſs againſt B. in B. R. and B. brings a 2 Rell. Abr. 
Writ of Error, pending which 4. releaſes to B. all Executions, and 404. 
after the Judgment is affirmed and new Damages given to A. for the we, mo 
Delay upon the Statute of 3 H. 7. this Releaſe ſhall not bar A. to have 11. Cild. v. 
Execution of thoſe Damages, becauſe he had not any Right to have Daran. 


Execution, nor to any Duty at the Time the Releaſe was made. 


A 


_ 1 4 OO EO. 


Poph. 5. A Leaſe to the Husband and Wife for Life, the Remainder to the 

10 Co. 51. Survivor of them for twenty-one Years; the Husband grants it over, 

4 0 and tho? he ſurvived, yet the Grant was held void becauſe it was con- 
tingent. | | | 

Cro, Eliz.173, If the next Preſentation to à Church be granted to A. and B. and 

600. living the Incumbent, A. releaſes all his Eſtate, Title and Intereſt to 


B. this Releaſe is void, it being of a Choſe in Action; ſecus had the 
Releaſe been made after the Avoidance, at which Time the Intereſt 


10 Co. 48. 


we D From the Reaſons herein it was held, that if at Common Law 4 
A — Woman before Marriage had accepted of a Jointure in Bar and Satiſ- 
If a Husband faction of Dower, that this would not have bound her, becauſe at the 


makes a Leaſe Time ſhe had no Right to Dower. | 


for Life and | | Pha, | 2155 
dies, the Wife may releaſe her Right of Dower to him in Reverſion; tho' ſhe has no preſent Cauſe of Action 


againſt him. Co. Lit. 265. 


1 Peer Will. A City Orphan cannot at Law releaſe her 9 Part to her 
My 7 Father, for ſhe hath no Right in her during the Life-time of her 
5 % Father; but it hath been held in Equity, that ſuch Releaſe being for a 
Preced. Chan. valuable Conſideration, as upon the Marriage of a Daughter, and a 
$45- Portion given her by the Father, ſuch Releaſe may operate as an 
Agreement to waive the Orphanage, and hath accordingly been ſo de- 
creed in Equity. 
10 Co. 47. If there be a Deviſe of a Term for Years to A. for Life, Remainder 
Lampet'sCaſe. to B. B. may releaſe his Right to A and ſuch Releaſe ſhall extinguiſh 
his Intereſt tho* it was objected that B. had only a Poſſibility at the 
Time of the Releaſe made. 
10 Co. 47. But it was held in the above mentioned Caſe of Lampet, and hath in 
4 Co. 66. like Manner been held in other Cafes, that B. could not affign over 
1 Sid. 188. his Intereſt to a Stranger in the L.ife-time of A. the ſame being only a 
Rm. 146. Choſe in Action, and a meer Poſſibility, in as much as an Eſtate for 
Life is in Suppoſition of Law a larger Eſtate than for any Number of 
| Years. | 
2 Fern. 563. But later Reſolutions, eſpecially thoſe which have been in Courts of 
Equity, have made a great Alteration in this Doctrine. | 
Moor 806, As in the Caſe of Cole v. Moore, where one poſſeſſed of a Term de- 
| viſed it to A. for Life, Remainder to B. and made A. Executor; B. 
deviſed this Remainder to C. and died in the Life-time of A. and in 
order to defeat C. of his Intereſt, A. aſſigned his Term to a third Per- 
ſon: And it was decreed by Lord Chancellor Elleſmere, that A. the 
Executor and Deviſee, for Life was a Truſtee for B. and ſhould not be 
at Liberty to deſtroy this Remainder, but that the Executor ſhould 
preſerve the Leaſe, ſo as it might go according to the Will with the 
Performance whereof the Executor was intruſted. 
1 Chan. Ca. 4. So in the Caſe of Goring v. Bickerſtaff, where the Truſt of a Term 
was deviſed to A. for Life, Remainder to B. It was agreed by all 
that B. might aſſign over this Truſt, which ſhews that a Truſt of a 
Term in Remainder may be transferred over by Deed. 
1 Peer Will, One poſſeſſed of a Term for Years deviſed it to A. for Life, Re- 
572. Mind v. mainder te B. B. in the Life-time of A. deviſed his Remainder to 7. & 
Jehl. who deviſed it over; and the ee; was, whether A. (the Deviſee 
for Life) being dead, the Deviſee of J. S. ſhould have the Term, or 
whether it ſhould go to the Adminiſtrator De bonis non; and it was 
decreed for the Deviſee of F. S and the Adminiſtrator De bonis non o 
E. was directed to aſſign over the Term to him. | 


* 


And 


Releaſe. 285 


And in the Caſe of Theobald v. Duffay in the Houſe of Lords March 
1729-30. it was (inter alia) determined, that a Poſſibility of a Term 
is aſſignable for a good Conſideration. 

It is laid down in Hoe's Caſe, that a Duty uncertain at firſt, which 5; Cs. 70. 
upon a Condition precedent is to be made certain afterwards, is but a 2 Me. 281. 
Poſſibility, which cannot be releaſed. 

As a Nomine pænæ waiting on a Rent which cannot be releaſed till 77. 215. 
the Rent is behind, as the Non-payment of the Rent makes the No- — 116. 
mine pene a Duty. — <p 

So if a Man covenants to pay 10. on the Birth of a Child, the % 5 : 
Covenantor cannot be releaſed of the 10 J. it reſting meerly in Con- a of Shef- 
tingency whether ſuch Child will ever be born or nor. feld. 

So if an Award be, that upon the Plaintiff*s delivering the De- 
fendant by a certain Day a Load of Hay, the Defendant ſhall pay 
him 10. in this Caſe the 10 J. cannot be releaſed before the Day, for 
it reſts meerly in Poſſibility and Contingency whether the Money ſhall 
ever be paid, for it becomes a Duty on the Delivery of the Hay only, 
and not before. | 

In Debt upon a Bond againſt the Defendant as Adminiſtrator, Sc. Sa/k. 575. 
the Defendant pleaded a Releaſe, whereby the Plaintiff, reciting there * Ld. Ram. 

, 786. Topham 
were ſeveral Controverſies between the Defendant and him about a , %. 
Legacy and the Right of Adminiſtration, releaſes to the Defendant all 
his Right, Title, Intereſt and Demand of, in and to the Perſonal 
Eſtate of the Inteſtate; and on Demurrer this was held to be no Plea; 
and a Difference was taken by Ch. Juſt. Holt between a Releaſe of all 
Demands to the Perſon of the Obligor or Adminiſtrator, and a Releaſe 
of all Demands to the Perſonal Eſtate of the Obligor or Adminiſtraror, 
that the laſt will not diſcharge the Bond as the other may, becauſe 
the Bond does not give any Right or Demand upon the Perſonal 
Eſtate, Egc. until Judgment and Execution ſued. 

If A. promiſes B. in Conſideration that he will ſell to his Son cer- 2 Nel. Ar. 
tain Merchandize at ſuch a Price, that if his Son does not pay it at the a4 rage 
Feaſt of St. Michael next enſuing, he himſelf will pay it; and before 
 Michaelmas A. releaſes all Actions and Demands to him who made the 
Promiſe ; this ſhall not releaſe the Aſumpſit, for till Michaelmas it 
cannot be known whether his Son will have paid it or not, and till 
Default of Payment by him, the other is not bound to pay it, and ſo 
it is a meer Contingency till Michaelmas, which cannot be releaſed. 


Yetw. 215 


8 


(1) How the operative Wozds in a Releaſe 
have been conſtrued: And therein of the Words. 


1. Claims and Demands, what are releaſed thereby. 


Ittleton ſays, that a Releaſe of all Demands is the beſt Releaſe to Lit. 5. 508. 

him to whom it is made; and Lord Coke ſays, that the Word C. Lit. 291. 
Demand is the largeſt Word in Law except Claim ; and that a Releaſe 
of Demands diſcharges all Sorts of Actions, Rights and Titles, Con- 
| ditions before or after Breach, Executions, Appeals, Rents of all 


Kinds, Covenants, Annuities, Contracts, Recogniſances, Statutes, 
Commons, Oe. | 


Vor. IV. 4 D | But 
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But notwithſtanding the large Import of the Word Demands, yet 
there are ſeveral Inſtances (which vide infra) where the Generality of 
the Words hath been reſtrained to the particular Occaſion for which the 
Releaſe was made. | 
Lit. $. 509. By a Releaſe of all Demands, all Actions Real, Perſonal and Mixed, 
80.154 and all Actions of Appeal, are extint. 

Co. Lit. 201, So a Releaſe of all Demands extends to (a) Inheritances, and takes 


(a But if the away Rights of Entry, Seiſures, Ec. 
King releaſeth 
all Demands, yet as to him the Inheritance ſhall not be included. Bro. Prerogative, pl. 62. Bridgm. 124. 


Co. Lit. 291. By a Releaſe of all Demands made to the Tenant of the Land, x 
Common of Paſture ſhall be extinct. 

Cre. Fac. 10. A Releaſe of all Demands will bar a Demand of a Relief, becauſe 

the Relief is by Reaſon of the Seigniory to which it belongs. 

2 Rol. Abr. If A. being poſſeſſed of Goods loſes them, and they come to the 

407. Jordan Hands of B. who being in Poſſeſſion, A. by Deed releaſes to B. all 

v. daunderi Actions and Demands Perſonal which at any Time before Habit vet 
habere potuit againſt B. for any Cauſe, Matter or Thing whatſoever; 
this ſhall bar A of the Property of the Goods, ſo that B. has the ab- 
ſolute Right in him by this Releaſe. 

Lit. F. 508. By a Releaſe of all Demands, all Manner of Executions are gone, 

2 Rol. Ar. for the Recoveror cannot ſue out a Feri Facias, Capias or Elegit, with- 

407+ out a Demand. 

Ce. Lit. 291. By a Releaſe of all Demands to the Conuſor of a Statute Merchant 

Bridgm. 124. before the Day of Payment, the Conuſee ſhall be barred of his Action, 
becauſe that the Duty is always in Demand; yet if he releaſes all his 
Right in the Land, it is no Bar. 

Ce. Jac zoo. So a Bond conditioned to pay Money at a Day to come, is a Debt 
and Duty preſently, and may be diſcharged by a Releafe of all Ac- 
tions and Demands before the Day of Payment. 

Veto. 214. But in an Action of Debt for Non-performance of an Award made 

Cro.72c. 300. for the Payment of Money at a Day to come; there is no preſent 

Debt nor any Duty before the Day of Payment is come, and therefore 
it cannot be diſcharged before the Day by a Releaſe of all Actions and 
Demands. | | | | 

10 Co.51. in So if a Man deviſes a Legacy of 20 J. to J. &. at the Age of twenty- 

Lampet's Cale. three, tho* the Legatee, after he attains the Age of twenty-one, and 
before the Day of Payment, may releaſe ir, yet by the Word Demands 
it is not releaſed, but there muſt be ſpecial Words for the Purpoſe. 

Hancock v. A Releaſe of all Demands does not diſcharge a Covenant not (6) 

Field, Cro. broken at the Time; as where a Leſſor, on Payment of 60 J. to him 

7 be Leſſee due on a Judgment, releaſed to him all Demands ; and 

hn.” it was adjudged that this did not releaſe a Covenant for Repairs not 

Noy 123. then broken; but it was held, that a Releaſe of all Covenants would 


(5) For the have releaſed the Covenant. 
Difference | | 


when broken or not, wide Dyer 217. Lit. Rep. 86. Moor 34. 3 Leon. 69. 10 Co. 51. 5 Ca. 7 
Hoe's Caſe. Co. Lit. 292. 8 Co. 153. 1 And. 8, 64. 


Halten v. Bie, If Leſſee for Life grants over bis Eſtate by Indenture reſerving 
: 2 4br. Rent during the Continuance of the Eſtate, and afterwards releaſes to 
Cro. Vac. 486. the Aſſignee all Demands; this ſhall diſcharge the Rent, for he had 


Bridem. 123. the Freehold of the Rent in him at the Time. 


2 Rol. Rep. 20. 
Pabh. 136. f 

0 Bog | So if Leſſee for Years grants over by Indenture all his Eſtate, re- 
4 in 5 ſerving a Rent during the Term, and after releaſes to the Aſſignee all 
Caſe o Witten Demands; this ſhall releaſe the Rent, for tho' he cannot have an Ac- 


v. Bie. tion to demand all the Eſtate, yet this is an Eſtate in him of the * 
an 
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Releaſe. 
and aſſignable over; and in an Action of Debt for any Arrearages 
after he ſhall claim it as a Duty accrued from the ſaid Eſtate, and it 
ſhall not be ſaid that the Duty ariſes annually upon the taking of the 
Profits, but this had its Commencement and Creation by the Reſerva- 
tion and Contract, which was before. 
If there be Leſſee for Years rendring Rent, and the Leſſor grants Collins v. 
over the Reverſion, and the Leſſee attorns, and after Leſſee aſſigus Hi, 
over his Eſtate, and after the Aſſignee of the Reverſion releaſes all * _ ar. 
Demands to the firſt Leſſee, yet this ſhall not releaſe the Rent, for 7 as 
that there is neither Privity of Eſtate or Contract between them after C. E. Cos. 
the Aſſignment ; but if the Releaſe had been made to the Aſſignee, it 
had extinguiſhed the Rent. 
If he who has a Rent-Charge in Fee releaſes to the Tenant of the 20 47 pl 5. 
Land all Demands from the Beginning of the World till the Making of 2 Re/. Abe. 
the Deed of Releaſe; this ſhall diſcharge all the Rent, as well that to 405. 
come as what is paſt. | 


i It is ſaid by Littleton and Lord Coke, that by a Releaſe of all De- J,. 5. 510. 
mands a Rent-Service ſhall be releaſed ; but this it is ſaid is to be in- Ce. Lit. 291. 


| tended of a Rent-Service in Groſs as a Seigniory; and therefore in 

ö the Caſe of | 
Hen v. Hanſon, where in Covenant brought on a Covenant in a . 99. 

s F Leaſe for Years to pay the Rent reſerved, the Defendant pleaded a 100. 


Releaſe by the Plaintiff of all Demands at a Day before the Rent in 1 3/4: 141- 
Queſtion became due ; the Plaintiff replied, that the Releaſe was in ' Keb, 400. 


le this Conſtruction ſhould the rather prevail, as it was not the Intention 
nt of the Party to releaſe this Rent: But Twiſden contra, he ſaid, that in 
re | Releales and Deeds when Words are heaped up, the Party that is ro 
ad take the Advantage may take the ſtrongeſt Word and in the ſtrongeſt 
Senſe, and that is the Reaſon they are put in; and as to the Intent, 
y- that muſt be gathered from the Words; and Men muſt take Care 
nd what Words they Uſe, Oportet politiam obedire legibus non leges polite ; 
ds and he ſaid, he could ſee no Difference between this Rent and a Rent 
in Fee, both are Rent-Services, and neither demandable before they 
b) become due, otherwiſe than as in 40 E. 3. 47. it is ſaid, there is a con- 
im tinual Demand betwixt Lord and Tenant ; and in this Caſe there is a 
nd Tenure between the Leſſee and him in Reverſion; and the Reaſon 
aot why the Reverſion is not touched by this Releaſe is, becauſe it can 
uid work only by way of Extinguiſhment, and not by way of paſſing an 
| Intereſt ; but it was adjudged ut ſupra. 
The Plaintiff declared upon a Leaſe for Years, Reddendum 30 5. at 2 Salt. 578. 
* Lady- day and Michaelmas, and aſſigns for Breach Non- payment of Stephens v. 
| a Year's Rent due and ending at Lady-day 1689. the Defendant pleaded % 
ing a Releaſe dated the 18th Day of November 1688. of all Demands ; 
: to and upon Demurrer Judgment was given for the Plaintiff; for the 
had growing Rent not due, which is incident to the Reverſion, is not diſ- 
charged, tho' the firſt Half Year's Rent, which was a Duty demandable, 
was releaſed ; but here the Releaſe being pleaded as a Bar to all, which 
K it is not, the Plea is naught, and Judgment muſt be given for the 
Rl Plaintiff. 
e all 
Ac- 
ents 
and * By 


Plaintiff and Defendant ; and upon Demurrer it was adjudged by 
Foſter, Mallet and Windham, that the Rent was not diſcharged by this 
Releaſe, as it became due by the Perception of the Profits, and was 
not like to a Rent-Charge, or a Rent Parcel of a Seigniory ; and they 
held, that this Rent being incident to the Reverſion, and Part thereof, 
was no more releaſed hereby than the Reverſion itſelf was; and that 


. o. Hen v. 
t Performance of an Award of all Matters in Controverſy between the I. 
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/ 
2. By a Releaſe of all Aﬀions and Suits. 


C. Lis, 292. A Releaſe of all Actions diſcharges a Bond to pay Money on a Day 
to come; for it is Debitum in præ ſeuti, quamvis ſit ſolvendum in futuro; 
and it is a Thing meerly in Action, and the Right of Action is in him 

| that releaſes, tho' no Action will lie when the Releaſe is made. 

Co. Lit. 2902. But a Releaſe of Actions does not diſcharge a Rent before the Day 
of Payment, for it is neither Debitum nor Solvendum at the Time of the 
Releaſe ; nor is it meerly a Thing in Action, for it is grantable over. 

| So if a Man has an Annuity for 'Term of Years, for Life or in Fee, 
7 158. and he before it be (a) behind releaſes all Actions; this ſhall not re- 
Cro.Eliz.897. leaſe the Annuity, for it is not meerly in Action, becauſe it may be 


Moor 133. granted Over. 
(a) But ſuch 
Releaſe ſhall releaſe the Arrearages incurred before. 39 H. 6. 43. 2 Rol. Ar. 404. 


Co. Lit. 292. If one releaſes Omnes querelas aut loquelas; this is as large as a Releaſe 
of all Actions, and releaſes all Cauſes of Action, tho' no Action be then 
| depending. 
Co. Lit. 287. By a Releaſe of all Manner of Actions, all Actions as well Criminal 
as Real, Perſonal and Mixed, are releaſed. 
G . alle, i Releaſe of Actions Real is a good Bar in Actions mixed; as 
% But not Aſſiſe of Novel Diſſeiſin, Waſte, Quare Impedit, () Annuity ; and ſo is 


after the a Releaſe of Actions Perſonal. 
Grantee has 
ma de his Election. 1 Tones 215. 


Co. Lit. 287. In an Appeal of Robbery or Felony, a Releaſe of all Actions Per- 

2 Hawk. P.C. ſonal will not bar, becauſe an Appeal, in which the Appellee is to have 

196, Judgment of Death, is higher than a Perſonal Action; but a Releaſe 
of al] Manner of Actions, or of all Actions Criminal, or of all Actions 
Mortal, or of all Actions concerning Pleas of the Crown, or of all 
Appeals, or of all Demands, will be a good Bar of any ſuch Appeal, 

Co. Lit. 288. And in an Appeal of Maibem a Releaſe of Actions Perſonal may be 

| pleaded, becauſe Damages only recovered. 

Ce. Lit. 289. A Releaſe of all Actions is regularly no Bar of an Execution, for 

8 Co.153- Execution is no Action, but begins when the Action ends. 

2 Infl. 40. Alſo a Releaſe of all Actions does not regularly releaſe a Writ of 

Yelv. 209. Error, for it is no Action, but a Commiſſion to the Juſtices to examine 

Co. Lit. 288. the Record; but if therein the Plaintiff may recover, or be reſtored 
to any Thing, it may be releaſed by the Name of Action. 

Co. Lit. 290. But a Releaſe of all Actions is a good Bar to a Scire Facias, tho it 

c n be @ judicial Writ, for the Defendant may plead to it, and it is in 
Nature of a new Original given by the Statute. | 

2 Rol. Rep.753, $0 in Replevin a Releaſe of all Actions is a good Bar, for the 
Avowant is Defendant, tho' in ſome Reſpects he is Plaintiff. 

Latch 110. By a Releaſe of all Suits a Man is barred of a Writ of Error. 

Co. Lit. 291. So by a Releaſe of all Suits a Man is barred of Execution, becauſe 

s Co. 153. it cannot be had without Application to the Court, and Prayer of the 
Party, which is his Suit. 


Co. Lit. 28.3. If a Diſſeiſee releaſes to the Diſſeiſor all Actions; this is no Releaſe 


3 Ce. 151. of his Right of Entry, for when a Man has ſeveral Means to come at 
his Right, he may releaſe one of them, and yet take Benefit of the 
other, 

Co. Lit. 286. So if a Man by Wrong takes away my Goods; if I releaſe to him 

n. 57 all Actions Perſonal, yet by Law I may take the Goods out of his 
Poſſeſſſon. 1 
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If a Man releaſes all Actions, by this he ſhall releaſe as well Ac- 39 F. 3. 26. 
tions which he has as Executor, as thoſe in his own Right. 2 Roll. 4br. 


; 404. 
2 Ld. Raym. 1307. S. C. cited by Powe/, and ſaid by him to be clearly fo, unleſs there was an Action of 
his own for the Releaſe to work upon, 


If a Man releaſes all Quarrels; a Man's Deed being taken moſt Ce. Lit. 292. 
ſtrongly againſt himſelf, it is as beneficial as all Actions, for by it all 
Actions Real, Perſonal and Mixed, are releaſed. | 

So if a Man releaſes Omnes loquelas, it is as large as Omnes attiones, Ce. Lit. 292 
and extends as well to Actions in Courts of Record as baſe Courts. 

So a Releaſe of Omnes exaiones, is equal to a Releaſe of all Actions. Co. Lit. 292- 


uh 
DE — 
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(K) Releaſe, in what Caſes reſtrained to 
the ſpecial Purpoſe foꝛ Which it was given. 


N the Rule of Law, that every Man's Deed ſhall be taken P] 289. 
ſtrongeſt againſt himſelf, and on what is laid down in (a) A 59 . 
tham's Cafe, Generalis Clauſula, Oc. it hath been inſiſted, that general (% 
Words in a Releaſe are to be taken ſtrongeſt againſt the Releaſor, and 
are not to be qualified or reſtrained by any ſpecial Recital. 1 And. 64. 
But herein the ſure Rule and Diſtinction ſeems to be, that where #14. 74. 
there are general Words all alone in a Deed of Releaſe, they ſhall be Per 240. 
taken moſt ſtrongly againſt the Releaſor; but where there is a parti- ' _ 99- 
cular Recital in a Deed, and then general Words follow, the general ? 7 33 
Words ſhall be qualified by the particular Recital. 663. 
Indeed in the Caſe of Rotherham v. Crawley, where upon a Reference , R= 370. 
to Arbitration of ſome Controverſies relating to Relief and Heriot O. 71. S. C. 
claimed by the Lord of his Tenant, a Releaſe was awarded, which Raym. 359. 
was drawn up of all Reliefs, Duties and Amercements, and this Releaſe 8. C. cited. 
being pleaded to an Action of Debt on an Obligation, it was inſiſted, 
tho* the Word Duty might in Strictneſs extend to a Bond Debt, that 
yet it ought not to have this Conſtruction in the preſent Caſe, it bein 
placed between the Words Relief and Amercements, which ſhewed that 
the Parties intended Duties of the ſame Nature; but it was adjudged 
otherwiſe ; and that the Word Duty working an Extinguiſhment of 
the Bond at Law, the Force of the Word was not to be controuled by 


the Intention of the Party. 


But in the following Caſes the Intention of the Party has been prin- 
cipally regarded : | 

As where in Debt upon an Obligation the Defendant pleaded a Re- Hel. 9, 18. 
leate of all Errors, and all Actions, Suits and Writs of Error what- Are v. Page. 
ſoever; and it was adjudged that the Releaſe extended only to Writs 
of Error, and did not releaſe the Obligation, tho? the Word Actions, 
had it ſtood ſingly, would have done it. | ; 

If a Man receives 101. of another, and by his Deed acknowledges 2 227. A. 
the Receipt thereof, and thereof releaſes, acquits and diſcharges him, 409. cited by 
and of all Actions, Suits, Debts, Duties and Demands; by this Releaſe Ted, to 
nothing is diſcharged but the 10/7. and the Action and Demands 4 * 
thereof, for the laſt Words have Reference to the firſt, and ſo limited : Sac. 3 
by them. 5 SF; BR, 

3 Med. 277. 


Sa 4 19. 1Cow, 155, S. C. cited, ard doubted of by Holt Ch. ] who faid, that no ſuch Caſe was to 
e 10UN 


vol. IV. I In 
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6 Yo: 
1 Sid. 141. 


2 Fon. 104. 
2 Lev. 214. 
2 Show... 46. 
3 Keb. 814, 
840. 


2 Lev. 272. 


Stokes v. Stokes. 


1 Fent. 35. 
S. C. by the 
Name of 


Nakes v. Stokes. 


2 Mod. 281. 
2 Lev. 210. 
1 ent. 314- 
Trevil v. In- 


gram. 


3 Med. 277. 
3 Leu. 269. 


1 Show. 150. 


Carth. 119. 


Cole , Knight. 


* Vide the Ar- 


guments in 
this Caſe in 
B R. as re- 


CA 


In the Cafe of Hen v. Hanſon it was held, that a Releaſe made in 
Performance of an Award did not diſcharge a growing Rent, tho? the 
Releaſe contained general Words, for this Reaſon (inter alia) that it 
was not the Intention of the Parties. 

So in the Caſe of Morris v. Wilford, a Releaſe of the Wife's Cuſto. 
mary Part, with general Words, was held only to extend to the ſpe. 
cial Matter recited. x 


So where the Plaintiff releaſed all Demands on his own proper Ac- 
count ; and it was adjudged by the whole Court, that an Obligation 
taken by the Plaintiff in his own Name in Truſt for the Children of 
J. S. was not diſcharged thereby. 


So where in Covenant to pay an Heriot poſt mortem J. F. or 40s, 
at the Election of the Plaintiff, and ſets forth the Death of F. S. and 
that afterwards he choſe to have the 40 8. for which he brought his 
Action, and aſſigns the Breach in the Non-payment ; the Defendant 
pleaded, that the Plaintiff releaſed to him all Actions and Demands, 
Sc. but this Releaſe was made in the Life-time of J. S. and there was 
an Exception in it of Heriots; and upon Demurrer it appearing that 
neither the Heriot nor 40 5. were in Demand at the Time of the Re- 
leaſe given, and it appearing plainly by the Exception in the Releaſe 
not to be the Intention of the Parties to releaſe the Heriots, Judgment 
was given for the Plaintiff. | 

A. recovered againſt B. a Judgment for 6007. and made J. S. and 
J. D. his Executors, and died; B. made C. his Executor, and deviſed 
a Legacy of 51. to J. D. and died; J. D. by Deed acknowledged the 
Receipt of the 51. of C and thereby releaſed the ſaid Legacy, and 
all Actions, Suits and Demands which he had againſt C. as Executor 
to B. and after Argument in R. R. it was adjudged, that nothing was 
releaſed but the 5 l. 

In Afumpſit againſt the Defendant for 7 I. the Plaintiff declares, 
that whereas he had mortgaged to the Defendant certain Copyhold 
Lands redeemable upon Payment of ſuch a Sum of Money, the De- 
fendant, in Conſideration that the Plaintiff would releaſe to the De- 
fendant his Equity of Redemption, afſumed to pay to the Plaintiff 
 ]. The Plaintiff avers, that he did releaſe his Equity of Redemption, 
but that the Defendant has not paid the J. The Defendant pleads 
this Releaſe in Bar of the Action, becauſe after the Words Equity of 
Redemption, the Scrivener had added, And all Actious, Duties aud De- 
mands: And on Demurrer the Queſtion in * C. B. was, whether this 
7 J. was releaſed by thoſe general Words; and adjudged that it was 
not, 


Ported 1 Sali. 171. Lutw. 245. 1 Ld. Raym. 664. 


2 Rol. Abr. 
410. but for 


this vide Dyer 


56, 307. 
2 Rol. Rep. 
255 

Palm. 218. 
2 Brownl. 


If an Obligation be dated and delivered the 23d of January 5 7c 


and Obligee make a Releaſe, which is dated 22d of January 5 Fac. 


but it is delivered after 23d of January, and by this Deed he releaſes 
to the Obligor all Actions ꝝſque diem bujus præſentis temporis ; this Re- 
leaſe ſhall not diſcharge the Obligation, for (hujus præſentis temports) 
ſhall be taken the preſent Time when the Deed was dated. 


300. Cre. Eliz. 14. 2 Mod. 280. 


3 Med. 182. 
Dixon v. Ter- 


" 


In Treſpaſs, Aſſault and Battery, the Defendant pleaded a general 
Releaſe of all Actions, Sc. from the Beginning of the World ue ad 


diem datus of the ſaid Releaſe; and it happened that the Battery Kas. 
2 
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done upon that very Day in which the Releaſe is dated, ſo that it was 
held that this Action was not diſcharged, for the Releaſe did not in- 
clude that Day, and the Defendant ſhould have traverſed all, Cc. 
after the Date of the Day of the Releaſe. 


(I) What Right o2 Jntereſt ſhall be ſaid to 
be rcleaſed; and therein of Miſrecitals 
and Exceptions in Releaſes. 


Releaſe of a bare Right for a Day or an Hour, Cc. is as good as Ce. Li. 274 
A if it was made to the other and his Heirs, | 


A Releaſe may be on Condition, but a Condition cannot be releaſed Co. Lit. 274. 
on Condition. | 

But a Releaſe on Condition that Releaſee ſhall pay Releaſor ſo 1 Zu. 638, 
much Money, is not good; but if the Releaſe be worded in this Man- ns on, 
ner, That if the Releafee pay ſo much at a Day to come, then he re- __ 
leaſes, Ec. this is a good Releaſe. 

If one Man finds the Goods of another, and the Owner releaſes to 2 Rel Abr. 


him who is in Poſſeſſion; this veſts the Property in him, (a) but ſuch 70 . 
Releaſe muſt be by Deed. C . 


283. 

If one makes a Leaſe for ten Years, Remainder for twenty Years, Co. Lit. 273. 
and he in the Remainder releaſes to the firſt Leſſee, the Releaſee ſhall 
have thirty Years for his Term, for ten Years ſhall not be drowned, 
becauſe a Chattel cannot be drowned in a Chattel. | 

The Lord Paramount cannot releaſe to the Tenant Paravaile, ſaving Cs. Lit. 305 5. 
to him Part of the Services, but the Saving in that Caſe is void ; but 
if there be Lord and Tenant by Fealty, and 20 56. Rent, the Lord 
may releaſe all his Right in the Seigniory, ſaving Fealty and 105. 
Rent; but the Lord upon his Releaſe to the 'Tenant cannot reſerve 
a new Kind of Serice. | | | 


A Releaſe of Common in one Acre is an Extinguiſhment of the 1 4». 23;. 
whole Common. | 


ws 1 Show. 350. 
An (b) intire Thing cannot be releaſed as to Part; but if a Man 3 Bulf. 232. 
be bound to perform two Things, the Obligee may diſcharge the 7% What 
Party of one of them. 


Hall be ſaid 
an intire 
Thing. vide Palm. 247. Owen 21. Moor 413. 


A Releaſe of Covenants ſhall releaſe the Bond for Performance of Dyer 356. 


Covenants. So in the Caſe of (c) cn v. Hanſon it was agreed, that if ( Lov.gg. 
= REM was releaſed, the Covenant for Payment of it was releaſed i $14. 141. 
kewiie. | f 


If a Man brings an Appeal of Maibem, and after releaſes the Action, 43 47 39. 
2 Releaſe ſhall bar him to have an Action of Battery of the ſame 2 . 
attery. | . 


If a Rent-Charge iſſues out of three Acres of Land, and he who 2 Rel. Abr. 
has the Rent releaſes all his Right in one Acre, the Rent is all extinct, 414. 
becauſe all iſſues out of every Part, and it cannot be apportioned. 

When Execution is had of twenty Acres, by a Releaſe of one Acre, 1 4*4. 266. 
the Execution is gone, and is a Diſcharge of Land and Body. or pf 

79 
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9 Co. 152. A Releaſe of all Advantages of Account, a good Bar to an Action 
of Debt upcn that Account. 

Dyer 56. pl. If I releaſe to A. all Actions which J. S. has againſt him, the Re. 

(a) he's ths leaſe to A. is good, and the laſt Words ſhall be (a) rejected; for 3 

leaſe be li. Deed may be qualified and abridged by latter Words, but not totally 


mited as to deſtroyed. 


one Obligee, 
Proviſo that the other ſhall not take Advantage of it, the Proviſo is void. Lit. Rep. 191. 


1 


1 Ld. Raym. A Releaſe to A. and B. of all Actions, is a Releaſe of all ſuch 

235. ſeveral Actions which the Releaſor has againſt them, as well as all 
joint Actions. 

Co. Elixyzꝛ6. A Releaſe excepting one Bond, excepts Suits and Actions for that 
Bond. 

Dyer 50, 87. If A. reciting that he had recovered Judgment againſt B. before the 

& vide Plow, Tuſtices in Derby, whereas in Truth the Judgment was had in B. R. 

"91, 395. this Miſrecital it is ſaid will make the Releaſe void. 


Remainder and Rever- 
lion. 


Remainder is deſcribed to be a Remnant of an Eſtate in 


Co. Lit. 49, | 

143. Lands or Tenements, expectant on a particular Eſtate 

Fs * created together with the ſame and at the ſame Time, and 
oor 0 — . - . 

7 is ſo expectant on the particular Eſtate, that unleſs it can 


take Effect when the particular Eſtate determines, it is void. 
Co. Lit. 22. A Reverſion is where the Reſidue of the Eſtate always doth con- 
Phw. 160. tinue in him who made the particular Eſtate, or where the particular 
Eſtate is derived out of the Eſtate which was granted. 
2 Int. hor. Every Remainder muſt depend upon a particular and leſs Intereſt 
 Vawgh. 269. than the Fee- ſimple, for the Statute Q emptores, Ec. having enact- 
| ed, that the Fee in all Caſes is to be holden of the Chief Lord, the 
Tenant after his Alienation has nothing further to expect in the Eſtate 
Either as a Seignory, Reverſion or Eſcheat. | 
2 Infl. 335. But upon an Eſtate-tail a Remainder may be limited ; for when 
2 Co. 51.4, a Man creates an Eſtate-tail, the Tenant in Tail holds of him in the 
1 Reverſion, who holdeth of tbe Lord Paramount; and this Diverſity 
depends on the Conſtruction firſt made on the Statute De Donis; the 
Judges holding the Fee conditional in the Donee to be an Eſtate: tai, 
and the antient Seignory in the Donor to be a Reverſion; and had 
they not made this Conſtruction, the Statute Q1ia emptores, Ec. had 
ſhut out the Donor for ever. | | 2 
1 1d. Ron. Hence it is held, that if there be Tenant in Tail, Remainder in 
523. Tail, and he in the Remainder grants his Eſtate during the Life 0 


Salt. 232. the Tenant in Tail, the Grant is void, for his Grantee cannot have 


2 * any Benefit by it; but if there be Tenant in Tail, Reverſion in Fee, 
fond and he in the Reverſion grants his Eſtate during the Life of Tenant 
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in Tail, this is good, for the Grantee ſnhallhave the Services which the 
Tenant in Tail ought to perfom. 

If Lands are given to F. S and his Heirs whilſt ſuch a Tree ſtands, 1 14. Raum. 
there can be no Remainder limited after, yet there is a Poſſibility of 326. wide 
Reverter left in the Donor. Poſtea. 

When a Statute is extended, it turns the Eſtate of the Conuzor into 2 Yer. 327. 
a Reverſion. 

Reverſions and Remainders are Things incorporeal, and can only G. Lis. 47. 
paſs by Grant; yet a Rent reſerved on a Grant of them is good, as 0. 62 
they relate to Land, though the Grantor has no Remedy for it during 
the Continuance of the particular Eſtate. 

By the Name of Reverſion a Remainder will paſs. Cre, Elie. 


$94- 
7. S. having a Remainder in Fee, deviſes all his Remainder to 7. N. As on 


| ' 1 Ld. Ræm. 
and it was adjudged that the Fee paſſed to F. N. 14 Raym 


— 


But for the better underſtanding this Head, we ſhall conſider 


(A) Of what Things a Remainder may be made. 
(B) That Tozds are ſufficient to create a Remainder. 


(C) What ſhall be a Reverſion, and not a Remainder : And 
herein, 


1. Where a Limitation to the Heirs of the Donce, or Heirs of 
his Body, ſhall veſt in ſuch Heirs by Deſcent or Purchaſe. 
2. Where a Limitation to the Heirs, or Heirs of the Body of 
a Stranger ſhall veſt in ſuch Heirs as a Remainder and by 

Purchaſe, or by Way of Limitation and Deſcent. 


3. Where by a ſpecial Deſcription the Remainder ſhall yeſt 
by Purchaſe. 


(D) Df the ſeveral Kinds of Remainders as diſtinguiſhed 
into Remainders vefted, oz in Contingency and Abeyance. 


(E) What Eſtate is ſufficient to ſuppo2t a Remainder. 


(F) Df the Continuance of the particular Eſtate, and when 
the Remainder is to commence. 


(G) Contingent Remainders, how p2evented from riſing oz 
coming in Eſſe. 


(H) Ok Remainders that ariſe on Conditions Pꝛecedent o: 
Subſequent, 


1. Of the Difference between a Condition and a Limitation, 
and in Caſe of the Condition when it precedes the Veſting 
of the Remainder as the Cauſe thereof, and is annexed to 


the firſt Eſtate, and when it is annexed abſolutely without 
any Regard to the Remainder, 


2. Between a Deed and a Will, when in both the ſame Words 
of Condition are made uſe of for veſting the Remainder, 
3- Between a Limitation over in Caſe of a Will, and where 

no Limitation is made over.. 
4. Between Remainders that are to ariſe upon Conditions 
agreeable to the Rules of Law, and ſuch as are to ariſe upon 
Conditions repugnant and againſt the Rules of the Law. 


Vor. IV. 4 F 5. Between 
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5. Between ſuch Words as actually make a Condition, and 
ſuch as are only deſcriptive of the Manner when and how 
the Remainders are to ariſe. 


(1) In what Caſes-a-Remainder oz Reverſion fall be ſub⸗ 
jet to the Aas o; Charges of the particular Tenant, 

(K) Co mhat Purpoſes the Remainder is arcounted but as 
one with the particular Eſtate, and where they are re. 
guarded as ſeveral Eſtates. 

(L) Of Croſs Remainders, 02 thoſe ariſing bp Implication 
and Conſtrution of Law. 


— 
ä 


* ä — — 
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(A) Of what Things a Remainder may be 


4 

S to Eſtates of Inheritance, there can be no Doubt but that the 
SGrantor, having a perpetual and durable Intereſt in the Eſtate, 
may ſhare and divide it, or grant as many Remainders over as he 

thinks proper. | | 
But as to Perſonal Goods and Chattels, it was formerly held, that 
they in their own Nature were incapable of any Limitation over, be- 
ing Things tranſitory, and by many Accidents ſubject to be loſt, de- 
ſtroyed or otherwiſe impaired, and the Exigencies of Trade requiring a 
frequent Circulation thereof, in which they differ from Lands and Te- 
nements which are permanent, and therefore what is called an Eſtate in 
Lands is termed Property in Perſonal Chattels ; and hence it was held, 
that a Grant or Deviſe of a Perſonal Thing to one, though but for an 


Hour or Minute, was a Gift for ever, and an abſolute Diſpoſition of 


Vide Tit. De- 
wiſe under Li- 
mitations of 
Terms for 
Years, 


Plow. 521. 
Cro. Car. 
346. 

1 Rol. Abr. 
610. 

March 106. 
Oren 33. 

1 Ch. Ca. 129. 
2 Vern. 245. 
1 Ff. i. 
502, 651. 


1 P. Wil 666. 
Vide Execu- 
tory Deviſes, 
under Title 


Dewiſe. 


the intire Property. 

Hence it came to paſs, that it was a long Time ere the Courts of 
Juſtice could be prevailed on to have any Regard for a Deviſe over 
even of a Chattel Real, or a Term for Years after an Eſtate for Life 
limited thereon, becauſe the Eſtate for Life being in the Eye of the 
Law of greater Regard and Confideration than an Eſtate for Years, 
they thought he, who had it deviſed to him for Life, had therein in- 
cluded all that the Deviſor had a Power to diſpoſe of ; but now ſuch 
Remainders over are allowed under the Name of Executory Deviſes, 
and are eſtabliſhed both in Courts of Law and Equity, provided they 
tend not to a Perpetuity, ſo as to make Eſtates unalienable. 

Alſo a Diſtinction was formerly taken between a Deviſe of a Perſo- 
nal Chattel to one for Life, with a Remainder over, and of the Uſe 
only, that in the firſt Caſe the Deviſee for Life had the abſolute 
Property, but not ſo in the ſecond, for that the firſt Deviſee had not 
the Property of the Goods, but only a ſpecial Intereſt in them, fo that 
there ſtill remained a Property which might be limited over ; but this 
Diſtinction is now exploded in Conformity to the Civil Law, and the 
30 wt in Remainder is allowed in Equity the like Remedy in both 

aſes. 

But a Deviſe of a Term for Years or Perſonal Chattel to one for a 
Day or an Hour, is a Deviſe of the whole Term or Intereſt, if the 
Limitation over is void, and it appears at the ſame Time that the whole 


was intended to be diſpoſed of from the Executors. p 
I | 
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A. being poſſeſſed of a Term for ninety- nine Years, deviſed it to B. 1 Sat. 271. 
for Life, and after to fix others ſucceſſively, for their Lives, if the Frag on 
ſaid Term ſhould ſo long continue; and all the ſeven Perſons being u ob 
dead, and the Term continuing, it was adjudged that it ſhould revert 
to the Executors of the Teſtator, and that it did not veſt in the Sur- 
vivor of the Deviſees ſo as to tranſmit it to his Repreſentatives. 

A Farmer deviſed his Stock (which conſiſted of Corn, Hay, Cat- Abr. Fg. 361. 
tle, Oc.) to his Wife for Life, and after her Death tb the Plaintiff. Hayle v. Bur- 
It was objected, that no Remainder can be limited over of fuch Chat- l. 
tels as theſe, becauſe the Uſe of them is to ſpend and conſume them; 
but the Maſter of the Rolls ſaid the Deviſe over was good, but ſaid 
if any of the Cattle were worn out in uſing, the Defendant was not 
to be anſwerable for them; and if any were ſold as uſeleſs, the Defen- 
dant was only to anſwer the Value of them at the time of the Sale; 
and an Account was decreed to be taken accordingly. | 

A. Gives his Siſter, by Will, 10J. and directs that ſuch Part of his 12. ig 
Perſonal Eſtate, as his Wife ſhould leave of her Subſiſtence, ſhould go pw! v. 
to the Siſter ; whatever the Wife has not employed in that Way, ſhall . 
go over and be accounted for. 

But if a Chattel Real, Money, Goods or other Perſonal Things, 2 7». 349. 
are deviſed to one and the Heirs of his Body, or to one and if he dies? lng 8 
without Heirs of his Body, Remainder over, this Remainder is totally Fag Fo. Tr. 
void, and the Courts of Equity will not allow of a Bill by the Remain- Desi. 
der-Man to compel Security, Sc. or to have the Money, Ec. after 
the Death of the firſt Deviſee, but it ſhall go to his Executors, or Ad- 
miniſtrators ; for the firſt Deviſe gives the atſolute Property of a Per- 
ſonal Eſtate, as the like Deviſe of a Real Eftate before the Statute de 
donis gave the abſolute Fee, upon which no Limitation could be made 
further, and as the Heirs are the Repreſentatives to rake the Real 
Eſtare, ſo are the Executors to take the Perſonal Eſtate; and this is 
not within the Statute de donis, but remains as at Common Law. 

If A. deviſe that his Goods and Furniture fhall remain in his Hovufe Saunders v. 
to be enjoyed according to the Limitations of his Will, by thoſe in- Saunders, 
titled to the Houſe, the firſt that would be Tenant in Tail of the Admitted. 
Houſe becomes abſolute Owner of the Goods. 

Not only Lands and Tenements, but alſo Rents, Commons, Eſto- ph. 379. 


vers, or any other Intereſt or Profits in eſſe, wherein the Grantor hath 9 Ce. 48, 97. 


the abſolute Property to him and his Heir, may be granted with Re- 
mainder over. f 

So if one hath the Office of Park-keeper, Foreſter, Gaoler, She- 9 Ce. 48. 
riff, Oc. to him and his 'Heirs, he may grant theſe Offices to one for ' O. 
Life, Remainder to another for Life, &c. for Omne Majus continet in 
ſe Minus, and as they are grantable over in Fee, ſo may they be granted 
in Succeſhon to one for Life, with Remainders over, Ec. 

It was formerly doubted, whether there could be a Remainder of a , %% 46-. 
Rent created de novo, that is, whether a Man ſeiſed of Lands in Fee, 414. 
could thereout grant a Rent-Charge to one for Life, or Years, Remain- 2 Ce. 70, 76. 
der to another in Fee, or in Tail; and this Doubt aroſe from the Rent's 2 . 240. 
not having any Exiſtence before it was created, and conſequently no 
Reverſion could be left in the Grantor, out of which the Remainder 
was to ariſe; but it hath been (a) adjudged, and is now ſettled, that (a) 1 Lev. 
ſuch Grant in Remainder is good, the Grantor having the abſolute In- 144. 
tereſt in the Eſtate out of which it is to ariſe, and his Intention gives! Sid 285. 
it Being for the whole, out of which the leſſer Eftates are carved. ages 777. 
But (b) if he grant ſuch Rent for Life, or Years, to one without go- + Rag 
ing further, he cannot after grant the Reverſion thereof to another, be- 2 2 1 8 
cauſe he has no Reverſion in him. | 

In the Caſe of The King v. Kemp, it was held, that the King may 4 Med. 275. 
grant an Eſtate in an Office to commence in futuro, or upon a Contin- 1 £4. Razr. 


gency, * 
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Carth. 350. 
balk. 465. 
Comb. 334. 
Rex v. Kemp. 


Show. Par. 


Ca. 55 11. 


gency, for he hath no Inheritance in the Office, or to the Execution of 
it, but in point of Intereſt only to grant. And it was ſaid there was 
a Diverſity between Offices in Fee exiſting, and ſuch as were granted 
only for Life, which being as a new thing created, might, as a Rent 
de novo, be granted to commence in futuro. | 


If one be created Baron, Viſcount, Earl, Oc. by Patent, and after, 
in the ſame Patent, the ſame Honour is granted to another in Remain. 


der, yet this operates as a new Grant, and not as a Remainder, for 


1 Lev. 220. 
Bridg. Rep. 
113. 


1 Rol. Ar. 
416. | 

Plow 29. 

1 Rol. Rep. 
219. 

Dyer 125. 


Co. Lit. 
377. @. 


C. Lit. 26. 
200. 
2 Med. 210. 


Plow. 159. 
Moor pl. 5 4. 
Dyer 125. 
1 Rol. Rep. 


319. 
Cro. Eliz. 10. 
742 


6 Co. 17 6. 
Raym. 83. 


Cro. Elix. 
727, 708, 

7 92. 

Moor, pl. 795. 
Co. Lit. 299. 
Raym. 142. 


the King had no Reverſion of that Honour in him tho' he had ſtill the 
ſame Power of appointing one in Succeſſion to take it, as he had of 
granting it to the firſt. | 

A Licence to ſell Wine may be granted to one for Life, Remainder 
to another for Life; becauſe by ſuch Licence not only an Authority 
paſſeth, but an Intereſt, by way of Reſtitution to that which was the 
Subject's Right before it was prohibited by Statute. 


(B) What Wozds are ſufficient to create a 
Bemainder. 


HE Word Remainder is no Term of Art, nor is it neceſſary to 

create a Remainder, So that any other Words, ſufficient to ſhew 
the Intent of the Party's Will, create a Remainder; becauſe ſuch E- 
ſtates take their Denomination of Remainders more from the Nature 
and Manner of their Exiſtence, after they are limited, than from any 
previous N inherent in the Word Remainder. To make them 
ſuch therefore, if a Man gives Lands to A. for Life, and that after his 
Death the Land ſhall revert, or deſcend, to B. for Life, Oc. This is 
a good Remainder, and may be pleaded as ſuch. | | 

So if Lands are given to one and the Heirs Male of his Body, and 
to him and the Heirs Female of his Body, this Limitation to the Heirs 
Female is a Remainder; becauſe it is not to take place till the Eſtate 
to the Heirs Male is ſpent. | 

So if Lands are given to a Widow, and to the Heirs of the Body 
of her late Husband, on her begotten, this is a Remainder to the Heirs 
of the Body of the Husband ; becauſe it cannot take Effect till after 
the Widow's Death, who hath an Eſtate for Life. 

So an Eſtate limited to A. for Life, or in Tail, & poſt deceſſum ejus, 
or pro defectu talis Exitus, to B. and the Heirs of his Body, is good, 
though there be not the Word Remainder. So if a Leaſe be made to 
A. for Life, and that after his Death B. ſhall have the Profit, this is 4 
good Remainder to B. | 


So a Leaſe to A. for Life, and that after his Death his Children 
ſhall have ir, is a good Remainder, _._, : 

Nay though an Eſtate be limited expreſsly as a Remainder, yet if 
it be not ſo in Conſtruction of Law, the Word Remainder will have 
no Force to make it ſuch. As if A. ſeiſed of Lands in Fee, he and 
B. levy a Fine to C. in Fee, who grants and renders to B. in Tail, 
rendring Rent, and if B. died without Iſſue, Tenementa præd' integre 't- 
manevunt to A. and his Heirs; B. ſuffers a Common Recovery; 4 
diſtrains for his Rent; and this was adjudged a Reverſion, and as ſuch 
the Rent paſſed with it to A. and was chargeable upon the Land in 
whoſe Hands ſoever it came, by Virtue of the Contract which cannot 
be deſtroyed by the Recovery, though the Reverſion is thereby bam,. 
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But here it may be proper to take Notice of a Set of Words ſome- Ce. Fl. 
times uſed in Leaſes for Years, which are ſo far a Part of the Limi- 7 ** 0 
tation and Deſcription of the firſt Intereſt, that they cannot again be , C. j: 
made uſe of to paſs any further Intereſt in the ſame Land, As if one 3 Len. 19;. 
make a Leaſe to A. for eighty Years, if he ſo long live, and if he hap- 2 Nel. Abr. 
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pen to die within the ſaid Term, then the Lands for the Reſidue of the 5% 


ſaid Term, or for ſo many Years as ſhall be then remaining of the ear 
ſaid Term, to go over to another, this Limitation over is void; becauſe 520. 5“. 44: 
the Time, or Term, of eighty Years was not abſolute to A. but was 1 4+. 259 
determinable upon his Death, and by his Death the whole Term is at 
an End; as if a Leaſe had been made to him barely for his Life, and 
then to limit the Reſidue of a Term, when nothing thereof remains, 
is repuznant and void; but ſome Opinions incline, that a Deviſe in 
ſuch a manner would be good, by reaſon of the Intent of the Party 
and the equivocal Signification of the Word Terminus, which may, 
though not ſtrictly, ſignify a!ſo the Time or Space of eighty Years, 
as well as the Eſtate or Intereſt for eighty Years determinable as afore- 
ſaid. But now if a Leaſe be made to A. for eighty Years, if he ſo long 
live, and if he die within the ſaid Term, then the Land to go over to 
another for the Reſidue of the eighty Years, this is a good Remainder ; 
becauſe though the Term or Intereſt be determined, yet the Land, 
and Part of the Years, ſtill remain ; thoſe Years may be made the 
Meaſure of the ſucceeding Intereſt, as any other Number of Years may 
ES | 

I. F. ſeiſed of Lands in Fee by Indenture demiſes them to A. for Hab. 313. 
Life, Habendum to the ſaid A. B. C and D. his three Sons for their Hu. 87. 
Lives and the Life of the Survivor of them ſucceſſively ; after the Death ere 5 
of the latter it was adjudged in this Caſe, firſt, that if the Sons could : 
take, it muſt be by way of Remainder, they not being Parties to the 
Deed, and then it muſt be as Jointenants, which could not be by rea- 
Ton of the Word Succeſſive. Secondly, that they could not take in Suc- 


ceſſion, for the (4) Uncercainty whoſe Eſtate or Intereſt was to com- /a) But had 


Mence firſt. it been aſcer- 


| tained by a 
Clauſe ſucceſſive ficut nominantiur in Charta, it had been good. 1 Leon. 246. Godb. 220. 


A. by Indenture makes a Leaſe to B. for forty Years, if A. ſo long Rahm. 140. 
live, and after his Death to C (who was no Party to the Deed) for Corb v. 
one thouſand Years, and then A. levies a Fine and dies, and five Years e. 
paſs after his Death, and then the Plaintiff claiming under C. enters, Oc. 
and by the Arguments and Reaſons of the Caſe, it ſeems clear that this 
is no Remainder at all to C. for firſt, preſently it cannot veſt by reaſon 
of the Leſſor's Life interpoſing, and therefore is no Remainder veſted, 
Secondly, as a Contingent Remainder it cannot be good ; becauſe then 
it ought to have a particular Eſtate to ſupport it, and ought to be in 
Abeyance, or Contingency, to veſt or not veſt when that determines ; 
but here the firſt Leaſe is no ſuch particular Eſtate ; becauſe that 
reaches not to the Commencement of the Remainder, nor is the Re- 
mainder limited with any Regard to the particular Eſtate ; becauſe it 
is not to commence upon the Determination of that, but at a future 
time, viz. upon the Death of the Leſſor, and there is no Contingency 
at all in the Caſe, for it is to take Effect at all Events, upon the Death 
of the Leſſor, be it before or after the End of the Term, and therefore 
it can be no other than a future Intereſſe Termini to begin after the 
Death of the Party that grants it, which being but for Years it may 
welldo; becauſe it enures by way of Contract, and though the Grantee 
there was no Party to the Deed, and therefore, as objected, could take 
nothing, yet it appears that Judgment was given for the Plaintiff; 
which proves, firſt, that the Grantee had an Intereſt; ſecondly, that 

Vor. IV. 4 G this 
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this Intereſt was not barred by the Fine and five Years Nonclaim after 
the Death of the Grantor, not being touched, deveſted or turned to , 
Right; thirdly, That though the Grantee was no Party to the Inden. 
ture, yet he might well take by Virtue thereof, if he gets the Inden. 
ture to make out his Title, for the Grantor can't derogate from his own 
Grant, or avoid his own Acts. | | 
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(C) What ſhall be a Reverſion, and not a 
Rematnder : And herein, 


1. Where a Limitation to the Peirs ok the Dono?, 02 ÞÞeirs 
of his Body, ſhall veſt in ſuch Heirs by Deſcent oz Pur- 


chale, 
Co. Lit. 22. T is laid down as a general Rule in our Books, that none can make 
1 1 22 his own right Heir a Purchaſor either of a Fee- Simple or Fee-Tail, 
Frag without departing with the whole Eſtate ; and the true Reaſon hereof 


1 Med. gs, ſeems to be from the Prejudice which otherwiſe might ariſe to the 
237. Lord in reſpect of his Seignory, and his being defeated of the Advan- 
1 Aud. 3. tages of Wardſhip, Relief, Ec. were the Heirs of the Donee permitted 
to come into the Engagement of the Eſtate in other Manner than was 
originally intended, o 
1 Leon. 182. So that if one levies # Fine to the Uſe of his Wife for Life, the 
Moor 284. Remainder to the Uſe of his eldeſt Son and the Heir Male of his 
a Drag Body, and for want of ſuch Iſſue, to the Uſe of his own right Heir, 
Mitford, this Limitatation to the Uſe of his right Heir is meerly void, and he 
hath a Reverſion and not a Remainder in him. 
Dyer 9. pl. 20. In like Manner, if a Man makes a Leaſe for Life, or a Gift in Tail 
Mer 720. by Deed, Remainder to another for Life or in Tail, Remainder to 
himſelf and his Heirs, or to his own right Heirs only, this Remainder 
to himſelf or to his Heirs is void, becauſe the Fee continued ſtill in 
him, and then he can't give himſelf what he had before, and he can't 
give to his Heirs as ſuch what the Law gives them by a prior Right, to 
veſt at the ſame Time with his Diſpoſition to them. 
Co. Lit. 22. But if a Man makes a Feoffment in Fee to the Uſe of himſelf for 
Hendl. 49. Life, Remainder to the Heirs Male of his own Body, this is a good 
lib. 30. Eſtate- Tail executed in himſelf, for the Law conjoins his Eſtate for 
Life and the Remainder to the Heirs Male of his Body, to prevent 
that Remainder's being loſt by Forfeiture or Determination of the par- 
ticular Eſtate before it can veſt, and the Limitation is good by way of 
(2) So if one Uſe, becauſe it is (a) raiſed out of the Eſtate of the Feoffees, as it 


covenants to 2 it 2 * | 
Rand ſeiſed to they had given it to him in ſuch Manner 


the Uſe of his Heirs Male on the Body of his ſecond Wife, he takes an Eſtate for Life by Implication, and 
ſo it is an Eſtate-Tail executed in himſelf. Pybus v. Mitford, 1 Vent. 372. 2 Lev. 75, Ram. 228, 


1 Med. 98, 122, 159. 3 Keb. 229. S. C. adjudged, et wide 2 Salk. 679. Adams v. Savage. 2 Ld. Rayn. 
854. 6 Med. 134. 


1 Co. 137. If one makes a Feoffment in Fee to the Uſe of himſelf for Life, ot 
IS: in Tail, Remainder to the Uſe of the Feoffee in Fee, yet the Peoffee 
. e 3535 bath no Reverſion, but 'tis in Nature of a Remainder, although the 
387. Eſtate of the Feoffor is executed by the Statute, and the Feoffee is in 
by the Common Law, which concurring with the Common Law ſhall 
be preferred, ſince that can give him no more than what he has al- 
ready by the Common Law. i 


© Sd 3 LY Py 's SS” 


Remainder and Reverſion. 


If a Man makes a Feoffment in Fee to the Uſe of A. for Life, or in Co. Flix. 
Tail, Remainder to the Uſe of B. for Lite, or in Tail, Remainder to 1 
the Uſe of himſelf and his Heirs, or to the Uſe of his own right Heirs, Ann 
yet the Uſe being of the ſame Nature with the Land, comes back to 2 c,,,, 
him in the ſame Manner as that would have done, and then having Mer 284, 
only diſpoſed of Part of the Eſtate, the Uſe returns and brings with 744- 
it the Land for the Reſidue of the Eſtate undiſpoſed of, as if it had 
never been out of him, and conſequently ſuch Reſidue ſhall go to the 
Heirs by Deſcent, and not veſt in them by Purchaſe. $5559 Was 

Sz where one made a Feoffment in Fee ro the Uſe of himſelf for 1 Co. 140. 
Years, Remainder to the Uſe of A. his Son and Heir apparent, and 2 Nl. Abr. 
the Heirs Male of his Body begotten, Remainder to the Uſe of the ** 
right Heirs of the Feoffor for ever, and after A. died, leaving two ;,,, oY 
Daughters only, and then the Feoffor conveyed the ſame Lands to Ce. Eli 
another of his Sons in Fee; and *rwas adjudged a good Conveyance, 334. 
and that the Daughters of the eldeſt Son, though they were Heirs at 
Law, took nothing by Purchaſe, for the eldeſt Son dying without Iſ- 
ſue Male in the Life-time of the Feoffor, if the laſt Remainder could 
have taken Effect at all, it ought then to have ſo done, becauſe the Leaſe 
for Years was not ſufficient to ſupport it till it came #2 Eſſe after- 
wards, for then there would have wanted a Tenant of the Freehold 
in the mean Time, and upon the Death of A. it could not take Ef- 
fect, becauſe his Father was then living, and could have no Heir 
during his Life, and therefore the Remainder was void, and the 
whole Eſtate reveſted in himſelf, by the reſulting of the Uſe in the 
ſame Manner as if the Limitation had been at Common Law without 
any ſuch Uſe. | 

So where the Husband was ſole ſeiſed in Fee, and a Stranger levied Dye 235. U. 
a Fine to the Husband and Wife, and the Heirs of the Husband, and 31, 199. 4. 
they rendered to the Conuzor for Life of the Husband, Remainder to 2 Rel. Aör. 
D. for Life, Remainder to the right Heirs of the Husband, the Huſ- ! , _ 
band died, and then D. died ; and by the Opinion of the Court of FEES 
Wards and the three Chiefs, *rwas held to be no Remainder to the 
Husband, but his antient Reverſion, becauſe the Husband can't limit a 
Remainder to his right Heirs where the Fee was never out of him, 
ard therefore the Intereſt of the Wife was not gone by her joining in 
the Grant and Render, but that ſhe ſhould have it during her Life 
againſt the Heir of the Husband. | 

If a Copyholder ſurrenders to the Uſe of his laſt Will, and deviſes Co. Fac. 
to A. for Life, Remainder to B. in Tail, or ſurrenders to the Uſe of 376. 
himſelf for Life, Remainder to the Uſe of A. for Life, Remainder to “ Eliz. 
the Uſe of his Will, in theſe Caſes the Reverſion is ſo in the Copy- one #46 3 
holder, that he may in his Life ſurrender to the Uſe of any other; 40 23. 
ſo that all who come in upon ſuch Surrenders are in by the Copybolder, 
not by the Lord, for that nothing remains in the Lord, but ſo much as 
is not diſpoſed of remains in the Copyholder as {ſtrongly as if it had 
been limited to him. 

If a Man ſeiſed of Lands in Fee by his Will in Writing deviſes 74. 30. 
them to one for Life or in Tail, Remainder to his own right Heirs, 10 Co. 41. 
this is void as a Remainder, and the Heir ſhall be in of the old %. 372 
Reverſion by Deſcent, becauſe immediately upon the Death of the 
Anceſtor the Eſtate deſcends to the right Heirs, and ſo prevents his 
taking by the Diſpoſition of the Will. | 

So if a Man deviſes Land to his Heir at Law, paying a Sum of 5a/t. 241. 
Money or an annual Rent, yet the Heir, notwithſtanding ſuch Incum- Cm. 72. 
brance or Charge, takes by Deſcent and not by Purchaſe: Coty. 


Smith, et wide 


Tit. Deſcent 
c 


Bu 


— — 
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- 


v. Coffins, et 


wide Preced. 
Chen. 435. 
S. C. cited. 


Eg. Rep. 20. 
Preced. Chan. 


338. Eure 
v. Howard. 
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But where the Eſtate deviſed is altered in Quantity or Quality, 


there the Deviſee, though Heir at Law, takes by Purchaſe ; as where 


a Man having two Daughters deviſes his Eſtate to the Son of one of 
them and bis Heirs, it was adjudged that the Deviſee took the whole 
as a Purchaſor, and was not in by Deſcent as to any Part. 

A. in Conſideration of a Marriage intended between him and }, 
and of a Marriage Portion, made a Feoffment in Fee to the Uſe of 
himſelf and his Heirs till the Marriage, and after to B. for Life, 
then to Truſtees and their Heirs during the Life of A. to ſupport con- 
tingent Remainders, then to the firſt, fecond and other Sons of his 
Body in Tail Male, then to the Heirs Male he ſhould. have by any 
other Wife, and for want of ſuch Iſſue, to the Heirs of the Body of 
A. with Remainder to his own right Heirs ;; the Marriage takes Effech, 
and they bave Iſſue only a Daughter, then A. levies a Fine to the 
Uſe of himſelf for Life, Remainder to his Wife for Life, Remainder 
to C. in Fee with Warranty ; and the Queſtion was, W hat 'Eſtate was 
veſted in A. by the firſt Deed, viz. Whether the Heirs of the Body 
ſhould take by Purchaſe or Deſcent? For if by Purchaſe, then the 
Fine levied. afterwards was no Bar to them ; and the Court was of 
Opinion, that they muſt take by Purchaſe, becauſe where the An- 
ceſtor has no Eſtate for Life, as in this Caſe he has not, they can't 
be Words of Limitation ; and here the Eſtate is expreſly limited to 
Truſtees and their Heirs during his Life; and though a Man can't 
make his own right Heirs Purchaſors by the Name of Heirs, either 
in a Conveyance by Way of Uſe, or by his laſt Will, yet he may 
make them ſo cf an Eſtate-Tail, which is a new created Eſtate, dit- 
ferent from what the Law makes. | 

A Settlement was made by A. to the Uſe of himſelf for fifty. nine 
Years, if he ſhould ſo long live, Remainder to Truſtees and their 
Heirs during his Life to ſupport contingent: Remainders, Remainder to 
B. his Son for ninety-nine Years, if he ſhould ſo long live, Remain- 
der to Truſtees and their Heirs during his Life to ſupport contingent 
Remainders, Remainder to the firſt and other Sons of B. in Tail Male 
ſucceſſively, with other Remainders over, Remainder to the right 
Heirs of A. then A. by Will deviſes all his Lands in Poſſeſſion, Re- 
verſion or Remainder to Truſtees and their Heirs, in Truſt by Sale or 
Mortgage to raiſe Money for Payment of his Debts and Legacies; 
and if this Limitation to his own right Heirs veſted the Reverſion in 
Fee in himſelf, ſo as to be ſubject to his Diſpoſition, or if the Heirs 
were to take by Purchaſe was the Queſtion ; all the intermediate Re- 
mainders being determined. And it was argued upon the Reaſon of the 
above Caſe of Tipping and Cofſins, that the Heirs muſt take by Pur- 
chaſe, becauſe he had only an Eſtate for Years, and the Freehold du- 
ring his Life was expreſly limited to Truſtees and their Heirs, and 
therefore againſt his own expreſs Limitation he ſhould have no reſult- 
ing Uſe or Eſtate for Life ; but on the other Side it was argued, that 
the Reaſon of the reſulting Eſtate for Life was, becauſe it might poſ- 
ſibly happen that all the intermediate Eſtates might determine before 
the Death of A. as by his and the Truſtees joining in a Feoffment, 
Se. which would be a Forfeiture of their Eſtates, c. and therefore 
of Neceſſity he muſt have a reſulting Uſe for his Life: And my Lord 
Chancellor was clear of this Opinion, and ſaid it was his old Reverſion 
in him and deviſeable by Will: But Note, this was a Remainder limited 
to his own right Heirs. 
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_ 
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Remainder and Veverſion. 


2. Where a Limitation to the Heirs, o2 Heirs of the Body of 
a Stranger ſhall veſt in ſuch Heirs as a Remainder and 
by Purchaſe, oꝛ by Way of Limitation and Deſcent, 


Here likewiſe the general Rule laid down is, That wherever the 1 C. 9;. 
Anceſtor takes an Eſtate for Life, and after in the ſame Conveyance a s - us 
Remainder is limited mediately or immediately to his right Heirs, or ; pf 5 bo. 
to the Heirs Male or Heirs Female of his Body, that in ſuch Caſe the and the S. P. 
right Heirs or Heirs Male or Female, Sc. ſhall not be Purchaſors, but cited in num- 
ſhall take by Deſcent ; and the Reaſon hereof alſo ariſes from the berleb Caſes, 
Prejudice that might enſue to the Lord or to the Donor by the Loſs 
of Wardſhip, Marriage, Sc. if ſuch Heirs ſhould be adjudged Purcha- 
ſors, ee they then claiming nothing from their Anceſtor by here- 
ditary Succeſſion, would not be liable to the Terms and Conditions an- 
nexed to the hereditary Succeſſion only. 

Therefore if a Leaſe be made to 4. for Life, Remainder to the rag Abr. 
Heirs Male or Heirs Female of his Body, or to his right Heirs, in this! 5% Rep. 
Caſe the Remainder is executed preſently in A. and he is ſeiſed in Fee 317. 
or in Tail, according to the reſpective Limitation. Raym. 163. 

So if one make a Leaſe to A. for Life, or a Feoffment in Fee to the Liz. 6. 578. 
Uſe of A for Life, Remainder to B. for Life or in Tail, Remainder ' & 194- 
to the right Heirs of A. or to the Heirs Male or Female of the Bod 1 * 
of A. in this Caſe the Heirs or Heirs Male or Female of A. ſhall not! “ 

be Purchaſors, but ſhall take the Remainder by Deſcent from A. for 

it was ſo executed as a Remainder in A. that he might give or forfeit 

it as ſuch in his Life-time. 

Tenant for Life, Remainder in Tail, Remainder to the right Heirs Cr. Fiz. 
of Tenant for Life; the Tenant for Life acknowledges a Statute and 355. Per 
dies, he in Remainder dies without Iſſue; and the Queſtion was, If % v. Crane. 
the right Heir of the Tenant for Life thould be charged by this Sta- 
tute, and the Lands in his Hand liable thereto; and adjudged that 
they ſhould, for that they came to him by Deſcent from the Tenant 
for Life, who had them as a Remainder veſted in him, and might ei- 
ther grant or charge. 

In Dower it was found by ſpecial Verdict, that the Husband of the 1 14. Raym. 
Demandant was ſeiſed of the Lands, Oc. for his Life, Remainder to A. 326. 
and B. Truſtees for ninety-nine Years, Remainder to the Heirs of 84.254. 
the Body of the Husband ; and the Queſtion was, Whether this was . 
ſuch an Eſtate-Tail executed in the Husband, whereof his Wife ſhould n 


be endowed ; and adjudged that it was, and that the intervening 


Eſtate to the Truſtees being only for Years ought not to be regarded. 
A Leaſe is made to A. for Life, Remainder to the right Heirs of 
B. and after B. purchaſes the Eſtate of A. yet the Fee is not executed 
in B. but the Remainder to his right Heirs continues diſtin ; for if 
A. dies firſt, the Remainder will be void, and if B. dies firſt, yet 
there will be an Occupancy during the Life of A and the Remainder 
immediately upon B.'s Death veſts as a Remainder in his right Heirs. 
A. in Conſideration of a Marriage intended between him and B. co- ; Lev. 36. 
venants to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to Ran. 36. 
the Heirs Male of their Bodies, Remainder to C. in Tail, the Mar- 1 Sid. 83. 
riage takes Effect, the Husband and Wife join in levying a Fine; and 5 76. 
'twas adjudged, that the Eſtates for Life to the Husband and Wife Brittridge 
ſtood fo diſtin, that they were not merged or confounded in the 
Eſtate-Tail, being limited all in one and the ſame Conveyance, and 
that the Fine levied by them was not any Diſcontinuance either of the 
Eſtate-Tail or Remainders; for if the Eſtate-Tail ſhould be executed 
in the Husband and Wife, then the Wife would have an Eſtate in Poſ- 
Vol. IV, 4 H {ſeſſion 


2 Leen. 7, 


Remiaxnder and Reverſion. 
ſeſſion, whereas by the Conveyance ſhe was only to have a Remainder ; 
alſo the Husband would have only a Moiety, whereas he was to have 

the whole during his Life; but yet the Remainder in Tail veſts in the 
Husband and Wife as a Remainder; ſo that the Heirs of their Bodies 
ſhall take it by Deſcent, and not by Purchaſe, 
2 Jon. 114. A. ſeiſed of Lands in Fee by Indenture covenants to ſtand ſeiſed to 
2 223+ the Uſe of himfelf for Life, Remainder to Edward his eldeſt Son for 
Lv. Gray Life, Remainder to the firſt Son of Edward in Tail Male, Remainder 
to the ſecond, third and fourth Sons of Edward in Tail Male, and ſo 
to all and every other the Heirs Male of the Body of Edward reſpec. 
tively and ſucceſſively, and to the Heirs Male of their Bodies accordin 
to their Seniority of Birth; Remainder to the Leſſor of the Plaintiff 
for Life, and a Proviſo, that if Edward dies without Iſſue Male, that 
he ſhall have Power to charge the Lands with Daughters Portions not 
exceeding 100 J. a- piece; the Covenantor dies, and Edward ſuffers a 
Common Recovery, and dies without Iſſue Male; and the only Que- 
ſtion was, If Edward took an Eſtate-Tail ſubſequent to the Limitation 
to his four Sons in Tail, or if he took only an Eſtate for Life, with a 
like Remainder to all his other Sons in Tail Male ſucceſſively, as was li- 
mited to the four firſt; and it was adjudged, that he took but an 
Eſtate for Life, and that all his other Sons. ſhould take by Purchaſe; 
firſt, Becauſe otherwiſe the Words, and to the Heirs Male of their 
Bodies, would be uſeleſs ; ſecondly, The Words, and ſo, &c. prove 
the ſame Intent, which being turned into Latin are eodem modo; thirdly, 
Severally and ſucceſſively, according to their Seniority, are alſo a fur- 
ther Proof of ſuch Intent ; fourthly, The Power to provide Portions 
for Daughters would be unneceſſary if Edward took an Eſtate-Tail, 
becauſe then by a Common Recovery he might bar it, and charge the 
Lands as he thought fir. | | 

1 A. deviſes Lands to B. for Life, and after his Death to the next 

2 And. 3. Heir Male of B. and the Heirs of the Body of ſuch next Heir Male; 

Cro. Elix 453. and it was adjudged a good Remainder in Contingency to the next 

pl d Heir Male of B. being in the ſingular Number, and ſo was only a 

_ . Deſcription or Deſignation of the Perſon who ſhould take the Re- 


3 Lev. 433. mainder after the Death of B. and not any Limitation of his Eſtate. 
and in ſeveral | | 


other Caſes, which vide under Tit. Devi/e. 


MT 


A — 


I 


———— 


6 Co. 17. If one deviſes to A. for Life, Remainder to B. and the Heirs of his 
'Fild's Caſe. Body, Remainder to C. and his Wife for their Lives, and after their 
Death to their Children, they then having Children, C. and his Wife 
take only an Eſtate for Life, with Remainders to their Children for 
Life, and no Eſtate-Tail; but had there been no Children, the De- 
viſe being immediate, the Children could not take in Remainder, and 
therefore it muſt be an Intail in the Husband and Wife. 

2 Rol. Aly. It Lands are given to a Woman and the Heirs of the Body of her 
416. Husband who is then dead, it is ſaid that the Wife and the Iſſue of 
6 C. 17 the Husband are Jointenants for Life, with Remainder to the Iſſue in 
Tail; for ſince they are named to take in. Poſſeſſion as the Wife, and 
if they ſhould only take an Eſtate for Life, the Donor would have 
again the Land, though there were ſtill Heirs of the Body of the 
Husband in Being, which by the Words and Intent of the Gift be 

ought not to have, fince he has given it to the Heirs of the Body 
the Husband; and whoever anſwers that Deſcription is comprized with- 
| in the Words of the Gift, 
1 Sid. 247. Lands were ſettled to the Uſe of the Husband and Wife for their 
wy rh w_ joint Lives, and after the Death of either of them, to the Heirs of the 
Meyrel! „Body of the Wife by the Husband to be begotten, and for Default of 

Rumſey, et vide Perk, J. 337. 5 Co. 9. 2 Rol. Ar. 418. 5 


9 | | | — | =y ſuch 
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ſuch Iſſue, the Wife ſurviving the Husband, to the Uſe of the Wife 
for Life, and after her Death to the Heirs of her Body begotten; the 
Husband dies leaving Iſſue by the Wife, and ſhe marries again and 
{uffers a common Recovery; and the principal Queſtion was, Whether 


this was an Eſtate-Tail executed in the Wife, or that the Remain- 


der was contingent ; and it was argued, that the Remainder depending 
on their joint Lives, and being limited to the Heirs of the Body of 
one of them, ſo that it may be fruſtrate, if the Wife ſurvives, muſt 
needs be contingent, becauſe by the Death of the Husband the joint 
Eſtate for Life is determined, and yet the Remainder to the Heirs of 
the Body of the Wife by the Husband can't take Effect, for no eſs 
heres viventis. But per Cur. clearly, and with ſome Diſpleaſure at the 
Argument, the Words Hejrs, &c. are not Words of Purchale, but of 
Limitation to the Wife, and the Eſtate veſts in her preſently, and is 
not in Contingency ; as if an Eſtate be limited to a Woman durante 
viduitate, Remainder to her Heirs or the Heirs of her Body, this is a 
Fee-Simple or Fee-Tail executed in her preſently ; and though ſhe af- 
terwards marries, yet that ſhall not deſtroy the Eſtate that was well 


. veſted and ſettled in her before, and here the Remainder cloſes with 


the particular Eſtate to all Purpoſes but dividing the Jointenancy, and 


is no more than an Eſtate to the Husband and Wife, and the Heirs of 
the Body of the Wiſe. 


A. deviſed Lands to B. for Life, Remainder to Truſtees to preſerve Hil. 13 Ge. 


whether this was an Eſtate for Life in B. or Tail, ſent it as a Caſe 


Eſtate for Life, yet the Court held, that where the Anceſtor takes an 
Eſtate for Life, and in the ſame Inſtrument a Limitation is made to 


his Heirs, or to the Heirs of his Body, the Heir can't be a Purchaſor, 
and that therefore this was a plain Eſtate-Tail. 


See more hereof under Title Deviſe. 


3. Where by a ſpecial Deſcription the Remainder call veſt by 
Purchaſe, ; 


If a Leaſe be made to A for Life or in Tail, Remainder to the Co. 
Heirs Male of the Body of B. if B. hath Iſſue two Sons, and the el- 25 


- contingent Remainders during the Life of B. and Verney doubting . 


to B. R. and notwithſtanding the Teſtator's plain Intention to paſs an 


Lit. 24, 


deſt dies leaving a Daughter, and then B. dies, living A. yet the Bob. 31. 
youngeſt Son ſhall not take this Remainder, for he who takes by Pur- Co. 102. 


chaſe and original Veſting, muſt anſwer the Deſcription exactly, which 
here the youngeſt Son docs not, 
Male, and this he is not, for the Daughter of the eldeſt Son is Heir, 
and ſhe can't take becauſe ſhe wants Part of the Deſcription too, not 
being Male, and therefore neither of them can take, but the Remain- 
der ſhall be void; ſo if ſuch Leaſe or Gift in Tail be made to A. Re- 
mainder to the Heirs Female of the Body of B. and he hath Iſſue a 
Son and a Daughter, and dies, living A. yet the Remainder ſhall be 
void for the Reaſon before mentioned; otherwiſe it is if a Gift be made 
to one and the Heirs Male or Heirs Female of his Body, Cc. for there 
per formam doni they ſhall take by Deſcent though another be Heir, 


for there the whole Eſtate-Tail is in the Anceſtor, but in the other 
Caſes the Anceſtor takes nothing, 


Dyer 374. 


a 2 Rol. Abr. 
for he ought to be Heir as well as 416. 


A. having Iſſue two Sons and two Daughters, by Will deviſes Land 2 Len. 20. 


to his younger Son in Tail, and for wan 
of the Body of his eldeſt Son, 


Daughters in Fee, and dies; the younger Son dies without Iſſue, living 
the 


t of ſuch Iſſue, to the Heirs Challmer v. 
and if he die without Iſſue, then to his B 


3% 
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the eldeſt who has Iſſue; and if this Iſſue ſhould take the Remainder 
was the Queſtion; and adjudged that he ſhould not, though it was 


_ urged that this being in the Caſe of a Will, the Intent of the Teſtator 


1 Vent. 334. 
2 Fent. 311. 
Raym. 330. 

2 Fon. 99. 

2 Lev. 232. 
Janes v. 
Richardſon, or 
Burchett v. 
Durdant, Pol 


lex. 457. 


Alich. 1713. 
in Domo 
Procerum, 
Beaumont v. 
Long, 1 P. 
II ms. 229. 
S. E. 


ſhould prevail. 

But where one deviſed Lands to A. and his Heirs, during the Life 
of B. and after the Death of B. to the Heirs Male of the Body of the 
{aid B. now living; and it was adjudged in B. R. and affirmed in Par. 
liament againſt a Judgment in the Exchequer Chamber, that C. who 
was the Son and Heir apparent of B. at the time of the Deviſe, ſhould 
take this Remainder by Purchaſe, as ſufficiently deſcribed and intended 
by the Will, and that it was not a Contingent Remainder to be void 
on the Determination of the particular Eſtate before the Death of B. 
and it was held that the Words now living ſhould refer to the Heirs 

lale, and not to B. himſelf, though that was the next Antecedent; 
becauſe the Deviſor took Notice belord that he was living, and then to 
refer thoſe Words to him would be a vain Tautology, and C. was then 


Heir apparent, and Heir in common Parlance. 


A. by bis Will in Writing deviſes all his Lands to B. and C and 
the Survivor of them, for the Term of twenty-one Years, for the Pay- 
ment of his Debts and Legacies, and after Payment the Term to ceaſe, 
and after the End or ſooner Determination of that Eſtate, he deviſes 
the Premiſſes to the firſt Son of his Body, and to the Heirs Male of the 
Body of ſuch firſt Son lawfully iſſuing, and for Default of ſuch Iſſue, to B. 
for ninety-nine Years, if he ſo long live, without Impeachment of Waſte, 
Remainder to the firſt and other Sons of B. and the Heirs male of their 
Bodies ſucceſſively, Remainder to C. for ninety-nine Years, if he ſo 
long live, Remainder to his firſt and other Sons in Tail Male ſucceſſively, 
R.emainder to the Heirs Male of my Aunt Mrs. Elizabeth Long, Wite 
of Richard Long Clerk, lawfully begotten, with Remainder to his own 
right Heirs, and by his Will gave 150 J. Annuity to Dorothy Beau. 
mont his Siſter, the Plaintiff in Error, for Life, and 500 J. to her Chi- 
dren, and to his Aunt Elizabeth Long 100 J. and to her Children 5001. 
and dies without Iſſue. B. and C entered by Virtue of the Deviſe for 
twenty-one Years, and afterwards both died without Iſſue; and Jobs 
Beaumont and Dorothy his Wife entered in Right of Dorothy as Heir a: 
Law to the Teſtator, the Term for twenty-one Years being deter- 
mined, and the Debts and Legacies paid; and Thomas Long, eldeſt Son 
of Elizabeth (ſhe having, at the Time of making the ſaid Will, three 
Sons, viz. the ſaid Thomas, and two others) entered and brought an 
Fjectment; and in the Exchequer Judgment was given by Chief Baron 
Ward, Price and Lovell, againſt Baron Bury, for the Plaintiff Thomas 
Long; but in Trinity Term 1713. this Judgment was reverſed in Er- 


ror in the Exchequer Chamber; and now upon Error brought in the 


Houſe of Lords it was argued, that this Reverſal ſhould be affirmed. 
Firſt, becauſe Dorothy being Heir at Law to the Teſtator, her Right, 
as ſuch, was to be favoured; and all Deviſes to diſinherit an Heir at 
Law were to be taken ſtrictly. Secondly, that to make this Deviſe 
good to Thomas Long it muſt be conſtrued either a Contingent Remain- 
der, or the Words Heirs Male be taken as a deſcriptio Perſone to veſt 
in him. As a contingent Remainder it cannot be good for want of a 
Freehold to ſupport it; all the preceding Eſtates being only for Years; 
beſides if it were good as a contingent Remainder in its Creation, Jet 
Elizabeth Long, the Mother, being living when the particular Eſtates 
determined, it cannot veſt, becauſe non eft Heres viventis; as deſcripiio 
Perſone it cannot veſt, for that ought to be ſuch a Deſcription 45 3 
Vice Nominis, which the Word Heir Male (being a legal Term, and not 
accompanied with any other Words to determine the Senſe otherwiſe, 
as Heir apparent, or Heir now living, Ec.) cannot amount to, and the 


Word begotten doth not determine the Senſe otherwiſe; nor wy = 
n 
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Intent appear to confine the Deviſe to the Iſſue Male of Elizabeth 
Leng, then much Jeſs to Thomas Long only as the Perſon deſcribed in this 
Deviſe ; but notwithſtanding theſe Reaſons it was adjudged, that the 
firſt Judgment ſhould ſtand, and the Judgment of Reverſal be reverſed, 
though ten of the Judges were of Opinion that the Deviſe was void, 
and only the three Judges (Lovel being dead) beforementioned held it 


good. 


J. H. having Iſſue two Sons A. and R. deviſes in the Words follow- 1 14 Razr: 
ing; I give to my eldeſt Son A. all that my Farm called Dumſey, to 185. 

c him and his Heirs Males for ever, if a Female, my next Heir ſhall al- 7 1 
© low and pay to her 200 J. in Money, or twelve Pounds a Year out of l 

© the Rents and Profits of Dumſey, and ſhall have all the reſt to himſelf; 

© I mean my next Heir, to him and his Heirs Males for ever.” Upon 

the Death of the Teſtator A. entered and died, leaving Iſſue a Daugh- 

ter; and it was adjudged, that the Lands ſhould go to the ſecond Son 

B. and not to the Daughter of the eldeſt, though ſhe was Heir General. 

I. S. deviſed to Truſtees in Truſt, after Debts and Legacies paid, 2 Ver. 729. 
to convey to A. his Couſin and the Heirs Male of his Body; and for 8 
want of ſuch Heirs Male, then to the Heirs Male of the Body of B. ee 
his great Grandfather; and for want of ſuch Heirs Male, to his own 461. S. C. 
right Heirs for ever, and gave to his Siſter 2000 J. to be put out at In- 
tereſt during her Life, ſhe to receive the Intereſt, and after her Death 
to her Children, and died, and ſoon after A. died without Iſſue; and 
C. being Heir Male of B. the Teſtator's Grandfather, but not Heir 
General, there being a Daughter of an elder Brother, the Queſtion 
was between him and the Teſtator's Siſter and Heir at Law, who had 
the 2000. deviſed to her, whether the Deviſe was void or not; and my 
Lord Chancellor held the Deviſe good, and that C. ſhould take as a 
Perſon ſufficiently deſcribed and intended by the Teſtator. 

But when one ſeiſed in Fee deviſed his Lands to his Grandaughter 2 P. ns. 
(being his Heir at Law) for her Life, Remainder to his own right 1. 2. 
Heirs Male for ever, and died, leaving his Grandaughter his Heir at Danves v. 
Law, and alſo leaving a deceaſed Brother's Son, who was the next of n, 
kin in the Male Line; and it was held by Lord Macclesfield, that the 
Nephew could not take, that the Words Heirs Male muſt be intended 
Heirs Male of the Body, and could never extend to an Heir Male of 
any collateral Line; and it not being ſaid in the Will Heir Male of his 
Body or of his Name, the Grandaughter, who was his Heir at Law, 
might have an Heir Male, though not of his Name; and he ſaid that 
this Caſe differed from that of Brown and Barkham, that being merely 
a Truſt ; alſo that in that Caſe the Remainder was limited to the 
Heirs Male of the Body of Sir Robert Barkham the Grandfather ; where- 
as here the Deviſe was to the Heirs Male, without ſaying of any Body. 


Vol. IV. 4 1 (D) Df 


_ Remainder and Reverſion, 


(D) Of the ſeveral Kinds of Rematnders, as 
diſtinguiſhed into Remainders veſted, oz in 
Contingency and Abeyance. 


2 Rel. Ar. F an Eſtate be limited, either at Common Law, or by way of Uſe, 
2 4 to one for Life, or in Tail, Remainder to the right Heirs of F. & who 
Phw. 5b. 5 js then dead, this is a good Remainder, and (a) veſts preſently in the 


(a) But Con- Perſon who is Heir at Law to F. S. by Purchaſe ; and though a Davgh. 
tingent Re- ter be then Heir at Law, and after a Son is born, yet ſhall the Daugh-. 


mainders are ter retain the Land againſt him; for ſhe being Heir and coming within 
of three Sorts ; 


Firlt, when the Deſcription at the Time when the Remainder was limited, it then 
it is a Limita- Veſted and ferrled in her immediately as a Remainder by Purchaſe, 
tion to one and ſhall not by any Accident after be defeated. | 

not in e, | 

for in that Caſe, if the Remainder-Man never does come i , it is a void Remainder. Secondly, when 
the particular Eſtate may determine before the Remainder can commence ; as an Eſtate to A. for Life, and 
from and after the Determination of his Eſtate, then to C. during the Life of A. this is good by Contingency, 
that is, if 4. forfeit his Eftate by Alienation, or otherwiſe, in his Life-time. Thirdly, when there is a 
Limitation precedent, or ſomething to happen before the Remainder can take Effect, which may never 
happen; as a Remainder to commence when J. S. ſhall return to England from Rome. In the Caſe of Dormer 


and Forte/cue, Mich. 14 Gee. 2. per Lee Chief Juſtice. 


Bur if 7. S. be living at the Time of the Remainder limited to his 


1 Co. 135. 
3 right Heirs, this puts ſuch Remainder in Abeyance or Contingency, 
7 1 that is, no Perſon but in Nubibus till the Contingency happens, for in 
2 Rol. Abr. the Feoffor or Donor it is not, becauſe he has limited it out of him, and 
415. all Remainders muſt paſs out of him at the time of the Limitation, 
Plow. 28, though they do not preſently veſt in the Perſon intended; and in the 
5 10 Right Heirs of F. S. it cannot be, becauſe he cannot have Heirs during 
Mor 520. bis Life; ſo there is no Perſon in Rerum natura within the Deſcription, 
3 Co. 20. to take it; therefore it is in the mean time in Abeyance or Expectancy, 
10 Co. 50. to veſt or not veſt, as the Caſe happens; for if J. & dies during the 
1 0 6 particular Eſtate, then the Remainder preſently takes place in his Heirs; 
. but if the particular Eſtate determines by Death or otherwiſe in the 
Life of .7 S then ſuch Remainder is become totally void, and can ne- 
ver veſt, but the Eſtate ſettles again in the Feoffor or Donor, as if no 
ſuch Limitation in Remainder had been; and he becomes Tenant to 
the Præcie and is obliged to do the Services; and tho? J. S. dic ſoon 
after, yet his Heir can have no Benefit by it, not being capable of ta- 
king the Remainder when it fell. 
z. L . But if there be no ſuch J. S. at the Time of the Limitation, though 
16. he be after born, and dies during the particular Eſtate; yet his Heits 
2 Ci. ſhall never have the Remainder. So if a Remainder be limited to 4. 
1:5. 33: Son of B. in Tail, Sc. or to E. Wife of D. where in Truth there is 
Dice - +4 no ſuch A. or E. though B. has a Son after called A or D. marries one E. 
> Lien. 218. Yet they can never take the Remainder; becauſe if there be ſuch Per- 
Fel. Rep, ſons as the Words of the Gift import, there the Remainder ought to 
254. veſt in them preſently, and they will never after be made capable 


of taking it; but if there be no ſuch Perſons then in eſſe, none who 
come within that Deſcription after can lay Claim to it, becauſe the 
Limitation was preſent to ſuch Perſons; but a Remainder limited Pi- 
mogenito Filio, or Proximo heredi Maſculo of A. or Propinquioribus Hered:- 
bus de ſanguine Puerorum, or Seniuri Pucro of A. or to the right Heirs 0 
A. there being then ſuch A. in Eſſe, or to the Wife that A. ſhall marry; 
theſe are good Remainders, and ſhall veſt when ſuch Perſons come in 
eſſe as are within the Deſcription ; becauſe here appears no preſent Re- 
gard for any Perſon in Particular, and therefore if they anſwer the Pe- 
I | {cription 
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ſcription at any time before the particular Eſtate determines, it is time 
enough ; and ſo there is a Diverſity between a Remainder limited to 


one by Name in particular, and ſuch Remainder limited by Deſcrip- 


tion, or Circumlocution, or between a general Name and a ſpecial 
Name. | | 

A. makes a Leaſe to B. for Life of B. and after the Death of A. to 
remain to B. and his Heirs; this Remainder is Contingent, and cannot 


veſt preſently, for if A. ſurvives B. it is void; becauſe otherwiſe the 


Operation of Livery would be interrupted during the Life of A. for he 
can't give himſelf any Eſtate, his Livery operating to paſs Eſtates from 
him, not to give any to him who had the whole before ; and therefore 
during his Life the Operation of the Livery muſt ceaſe, and by Con- 
ſequence no Remainder can take Effect in Virtue of that Livery, which 
pro tempore being at an End, all that depended thereon ceaſes too, and 
can never after be revived; for the Livery muſt carry out all the Eſtates 
at once from the Feoffor, and if he comes again into the Poſſeſſion be- 
fore they can all take Effect, this breaks the Force of the Livery, and 
brings back again to him all that ſuch Livery had taken out from 
him, and then they can never take Effect but by a new Livery ; and 
this is the Reaſon of the common Caſe, that one can't give Lands to 
another to begin after his Death, becauſe being to make Livery pre- 
ſently, if that can't operate preſently, it can never operate at all, for it 
is a Contradiction to give Lands to one by a ſolemn Livery, which is 
an Act executed and works preſently, and yet by Words to reſtrain 
that Operation to a future Time ; but in the principal Caſe, where A. 
dies firſt, there no Interruption is of the Livery, for B. had an Eſtate 
for Life by Virtue thereof, and before that determines, the ſame Li- 
very, which carried the Remainder in Abeyance, for the Uncertainty 
of its taking Effect, does upon A.'s Death direct and ſettle, or bring 
down the Remainder to B. and his Heirs. 

If a Leaſe be made to A. B. and C. for their Lives, and if B. ſur- 
vives C. then to remain to B. and his Heirs, this Remainder is in 
Abeyance, becauſe though the Perſon be certain, yet ſince it depends 
on C's dying before him, till that be known the Remainder can't veſt. 


So if a Leaſe be made to A. for Life, and after the Death of B. who 


is a Stranger, to remain to C. in Fee, or to A. in Fee, theſe Remain- 
ders are in Abeyance or Contingency, and depend on B.'s dying before 
C. or A. for if he ſurvives them, the Remainder can't take Effect. 

If a Leaſe be made to A. for Life, Remainder to the Abbot of D. 
and his Succeſſors, though the Abbot be then dead, ſo as there is then 
no Abbot at all, yet the Remainder ſhall be good if an Abbot be made 
before the Death of A. So of a Remainder to a Mayor and Commo- 


nalty, Dean and Chapter, Prior and Convent, Sc. though there be 


then no Mayor, or Dean, or Prior. So of a Remainder to the Biſhop 
of D. Parſon of D. or other ſole Corporation and his Succeſſors; theſe 
Remainders not being limited to them by Name ſpecially, but to them 
generally, and fo whoever comes within the Deſcription before the De- 
termination of the particular Eſtate, is capable of taking by Virtue 
thereof, are good Remainders in Abeyance, Oc. but if there be no 
ſuch Corporations at the Time of the Limitation, then the Remainders 
are totally void; and none created after, though by the ſame Name, 
can take theſe Remainders, though a Patent be then paſſing to make 
ſuch Corporation. 

If a Man makes a Leaſe to A. for Life, and that after the Death of 
A. and one Day after, the Land ſhall remain to B. for Life, Sc. this 
5 a void Remainder, becauſe not to take Effect immediately upon the 
Determination of the firſt Eſtate, and ſo during that Time there 
would be an Interruption of the Livery, and no Tenant of the Free- 
hold, either to do the Services, or anſwer to Strangers Precipes. 


If 
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If a Man ſurrenders Copyhold, or makes a Feoffment in Fee of 
Freehold Lands to the Uſe of his Wife for Life, Remainder to the 
Heirs of the Body of the Surrenderor and his Wife, this is a contin. 
gent Remainder not executed in the Wife, becauſe he who will take 
by it muſt make himſelf Heir of both their Bodies, which can't be be. 


fore the Death of both ; and then if the Wife who has the particular 


Eſtate dies firſt, the Remainder is become void, becauſe it can't veſt 
when the particular Eſtate determines. So if ſuch Feoffment or Sur. 
render had been to the Uſe of the Wife and a Stranger for Life, Re. 
mainder to the Heirs of the Husband and Wife, this Remainder alſo 
is contingent ; for though the Wife dies, yet it ſhall not veſt till the 
Death of the Husband, and if he ſurvives his Wife and the Stranger, 
the Remainder is become void. | : 

If one makes a Leaſe to A. for Life, Remainder to him who firſt 
comes to St. Paul's Church, Cc. this is a good Remainder in Abeyance 
or Contingency, but can veſt in none till he qualifies himſelf to take 
it by coming to St. Paul's Church; nor can any one grant it away, 
though he ſhould happen after to come there firſt. 

One levies a Fine to the Uſe of himſelf for Life, and after his Death 
to the Uſe of his two Daughters till his Son B. ſhould return from be- 
yond Sea, and ſhould come to the Age of twenty-one Years or die, 
and after ſuch Return and Age of twenty-one Years, or Death, which 
ſhould firſt happen, to the Uſe of the ſaid B. and the Heirs of his Body 
begotten ; B. returns from beyond Sea; and it was adjudged, that this 
was a good Remainder, and ſhould veſt in him immediately upon his 
Return, though he was not then twenty-one ; for the laſt Disjunctive 
Or is to be applied to the whole Sentence, and makes it disjunctive in 
all, and though his coming from beyond Sea, or to twenty-one Years, 
are uncertain, yet his Death is certain; and therefore this Remainder 
does not depend altogether upon Uncertainties ; and in this Caſe it 
ſeems the Heirs of his Body ſhall not take by Purchaſe, though his 
Death had happened firſt, and ſo the Remainder could not veſt in 
himſelf, for the Limitation being to him and the Heirs of his Body, 
whoever takes by Virtue thereof, muſt take as from him, and conſe- 
quently will be in by (a) Deſcent, and not by Purchaſe. 

So if one deviſes Lands to A. for Life, ſi tam diu ſola vixerit, and 
after her Death or Marriage, Remainder over to another, this is a good 
Remainder, becauſe it is certain one of the two Contingencies vill 
happen; but if one gives Lands to A. till B. comes to twenty-one 
Years of Age, and when B. comes to ſuch Age, then to remain over, 
this Remainder is contingent, and uncertain whether it will ever veſt, 
for if B. dies before ſuch Age, the Remainder is become void. 59 
where Land is given to a Woman ſo long as ſhe ſhall remain ſole, ot 
to A. till B. comes from Rome to England, and after her Marriage, ot 
Bis coming to England, then to remain to C. in Fee, theſe Remainders 
are contingent, and uncertain whether they ſhall ever veſt or not, for 
if the Woman never marries, nor B. comes to England, theſe Remain” 
ders will not veſt, but are become void. So if Lands are deviſed to one 


for Life, and if the Deviſee be diſturbed, that then the Land ſhall fe- 


Poph. 97. 
10 Co. 85. 


main over to another in Fee, this creates no Remainder till ſuch Di- 
ſturbance, and if that never happens, the Remainder fails likewiſe ; for 
theſe Remainders are not to ariſe but upon ſuch Acts done, and there · 
fore if they fail, ſo does the Remainder. 

One levies a Fine to the Uſe of A. and the Heirs Male of his Bod), 
till he or the Heirs Male of his Body attempt to alien or ſell, and then 
to the Uſe of B. &c. A. dies without Iſſue, and without any AttemP" 
Sc. B. will have no Eſtate, for his Remainder was not to begin but 
upon ſuch Attempt precedent, and that not happening, the Remainder 
never takes Place. 7 | 
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A Leaſe is made to A. for Life, Remainder to B. for Life, and if Plow. 23. 
B. dies before A. that then the Land ſhall remain to C for Life, this is : gk 20. 
a good Remainder, if the Contingency happens, otherwiſe not; and 8. 77 er: 4 
in the mean Time the Eſtate continues in the Leſſor, and is not in | 
Abeyance, being expreſly limited to go over, if ſuch Contingency hap- 
pens, therefore till it does happen nothing is deveſted out of the Leſſor 
One deviſes Lands to bis Wife during her natural Life, if ſhe do not Raym. 427. 
marry, but if the marries, then preſently 'after my Son A. to enter and 3 Leon. 182. 
enjoy, to him and the Heirs Male of his Body; and *twas adjudged, 3 ev. 125, 
firſt, That by this Will the Wife had an Eftate for her Widowhood 
only ; ſecondly, That this was a Remainder veſted in 4 preſently to 
take Effect in Poſſeſſion upon the Death or Marriage of the Wife, 
which ſhould firft happen, and not a contingent Remainder to take 
Effect only in Caſe the Wife married. | 
One deviſes Lands in this Manner; My Will is to intail all my Lands Ces. Fac. 696. 
to my Nephew A. and the Heirs Male of his Body, and for Default » 7». 57. | 
of ſuch Iſſue, to his Brother and the Heirs Male of his Body, Ec. Rm. 429. 
Habendum to them ſeverally, and to the Heirs Male of their Bodies, 
to the only Intent and true Meaning of this my Will, and ſo long as 
they and every of them do perform and keep thè true Meaning thereof, 
touching the intailing all my ſaid Lands in Manner followin and 
therefore I give all my ſaid Lands to A. and the Heirs Male of his 
Body begotten, until he or they make any Acts to alter or diſcontinue 
the Eſtate-Tail, and then to B. and the Heirs Male of his Body, with 
other Remainders over, and dies. A enters; B. dies leaving Iſſue C. and 
then A. levies a Fine; and it was objected that C. could not enter, be- 
cauſe the Remainder deviſed to his Father was contingent, and not to 
ariſe but upon Als Alteration of the Eſtate, and not before or otherwiſe, 
and then B. dying before that Contingency happened, the Remainder 
could not veſt ; but it was adjudged that the Remainder to B. was nor 
contingent, but an immediate Deviſe, and that otherwiſe the Intent cf 
the Deviſor, which was to give to every one in Remainder ſucceſſively, 
would be deſtroyed, though they held the Limitation over upon his A- 
lienation did not ſo defeat the Operation of the Fine, as to prevent the 
Diſcontinuance wrought thereby, and give him in Remainder immediate 
Title of Entry thereby, for that ſuch Clauſe tended to a Perpetuity, 
and was condemned in Law upon the Reaſon of other Caſes there cited. 
A Limitation to 4. for Life, and from and after the De 


of his Eſtate, then to 'Truſtces for the Life of A. or to A. 
nine Years, if he live ſo lon 


Term, then to 'Truſtees d 
the Truſtees, becauſe by 
the Tenant for Life's Ali 


— — 


termination Mes. 14G. 2. 


for ninety- Dor mer v. 
g, and from and after the End of that Feteſtue. 


uring the Life of 4. is a good Remainder in 
Poſſibility the Remainder may take Effect by 
enation, or Committing a Forfeiture. 


E) What Eſtate is ſufficient to ſuppozt a 
__ Remainder. 


A® every Remainder muſt depend upon a particular Eſtate, ſuch , c,, 134. 
particular Eſtate muſt be ſufficient to ſupport the Remainder, Chuateizs's 
and can't by the general Rule of Law be leſs than an Eſtate for Life ; Caſe. 


o that if one makes a Leaſe for (4) Years, cither at Common Law 3 2 9. 
or by Way of Uſe to 4 Remainder to the right Heirs of J. S. who is : Wha 6 
Vor. IV. 4 K | living, Pops. 4, $2. 


Mod. 22 R Co. Lit. 217. 
4 Nod. 256. 1 Selb. 226. (a) Leaſes for Years were antiently of fo little Value, that no Leaſe could 


be made for mare than forty Years, Co. Lit. 45.6. 1 P. Wit. 574. 
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living, this Remainder is void, becauſe till the Death of J. F. there i; 

no Power to take the Freehold, and that can't be in Abeyance. 
Mr 488. „/ So if one makes a Leaie to 4. for twenty-one Years, if he or if B, 
665. ſhall ſo long live, and after the Death of B. or after the Death of A. 
3 C9. 20. to the firſt Son of the Body of B. in Tail, and ſo to the ſecond, Cc. 
Kaum. 144. in Tail, Remainder to C. in Fee; all theſe Remainders are void, be. 
| cauſe the firſt Eſtate being but for Years, and the Remainder not to 
take Effect immediately after thoſe Years, but at a future Time, after 
the Death of A. or B. which may be long after, and ſo during that 
Time there would be an Interruption of the Livery, and no Tenant 
of the Freehold, therefore theſe Remainders are void ; and though it 
happen that 4. or B. die within the Term, yet till their Death the 
Freehold would be carried into Abeyance, and could not veſt in thoſe 
in Remainder for the Incertainty of the Death of A. or B. within the 
Term ; and therefore the happening of that after, can't ſave the Re- 
mainder which was void before; but if ſuch Leaſe had been made, and 
then it had been limited, that after the Determination of that Eſtate, 
or after the Expiration of the ſaid 'Term, to C. for Life, or in Tail, 


Ann 


—_ 22. Oc. this had been a good Remainder executed preſently, as if a Leaſe 
b. 46. for Years had been abſolutely to one, Remainder to another for Life, 
Sc. for here was no Interruption of the Livery, or Want of a Tenant 

$ C; „ Of the Freehold. * | 
Fe F A Remainder can't depend on an Eſtate at (a) Will, ſo that if ſuch 
64275 at Will Eſtate be made with Remainder, the Remainder is void; the Reaſon 


may be limited whereof ſeems to be, becauſe by the Limitation over the Will is in- 

TY ſtantly determined, and then the Remainder can't be good for want of 

Death of an. à particular Eſtate whereon to depend; and in Poſſeſſion it can't be 

other. 1 Sid. good, becauſe it was limited as a Remainder. 

347- | 

Co. Lit. 4. If one make a Leaſe to A. for Life, Remainder to him for Years, or 

Dyer 310. to A. for his own Life, Remainder to him for the Life of B. theſe are 

Cro. Ek. good Remainders, and both Eſtates are veſted in A. for though he 

4 — 22 can have no Benefit of the Remainders in his own Perſon, yet he 

may give, grant, deviſe or aſſign either Eſtate, and a greater Eſtate 

may ſupport a leſs, as in theſe Caſes, but not e converſo ; therefore if 
one make a Leaſe to A. for Years, Remainder to him for Life, the 
Leaſe for Years is drowned. 

Co. Lit. 21.6. A Remainder may be limited, upon a Gift in Frank- Marriage, either 

Godb. 19, 29. to the Donees themſelves or to a Stranger. RUTA 

2 Lev. 52,54 If A. on the Marriage of his Son, Sc. covenants to ſtand ſeiſed to 

3 Kb. 110. the Uſe of the Son for Life, or for ninety-nine Years, if he ſo long 
live, Remainder to two Strangers during the Life of the Son, upon 
Truft to ſupport contingent Remainders, with Remainder to the firſt 
and other Sons in Tail, Ec. this Remainder to the two Strangers 1s 
void, becauſe there is no Conſideration, and then by Conſequence there 
is po Eſtate to ſupport the contingent Remainders to the Sons. 

Co. Lit. 298.4. If one makes a Leaſe to A. for the Life of B. Remainder to C. in 

(a) If Rent Pee, A. dies; new till an (a) Occupant enters, there is no particular 

” e- Eſtate, and yet the Remainder to C. continues good, becauſe it veſted 

of B. Remain. in C. preſently by the firſt Limitation, and the Want of a Tenant to 

der over, if 4. the firſt Eſtate ſhall not vitiate the Eſtate to the ſecond, which as 


dies, he in well veſted. 
Remainder 


ſhall have the Rent preſencly, becauſe the Eſtate for T.ife in the Rent determined by the Death of 4. ard 
there can be no Occupant of a Rent, Moor 664. Yelv. 9. Van. 200. 


2 Rol. Abr. If one grant a Rent to the right Heirs of 7. S. who is then living 
415. Remainder over, this whole Grant is void, for 7. S. can't have Heirs 
__ * 9. during 
1 Rol. Rep. 


138. 1 Lyon, 195. Dyer 122. Pw 344. Rayn. 163. 


Remainder and Reverſion. 311 


— 


during his Life, and ſo there is no Perſon to take the particular Eſtate, 
and without that there can be no Remainder, and therefore that is 
likewiſe void. So if a Leaſe be made to J. S. for Life, where there is 
no ſuch Perſon, Remainder over, the whole is void for the ſame Rea- 
ſon. So if a Leaſe be made to a Monk or other Perſon, who has no 
Capacity by Law to take, for Life or Years, Remainder over, both 
are void ; but in all theſe Caſes, if ſuch Eſtates were deviſed by Will, 
he in the Remainder ſhould take preſently. So if the firſt -Deviſee 
refuſes, or dies in the Life-time of the Deviſor, the Remainder ſhall 
veſt in Poſſeſſion preſently, becauſe that in a Will the Intent of the 
Deviſor is principally to be regarded ; ſo that if the particular Eſtate 
fails, the Deviſe over ſhall be conſtrued as a new original Deviſe to 
ſupport the Intent of the Teſtator. | 
If one gives Lands to A. in Tail, Remainder to himſelf for Life or p,,; 6. 566. 
Years, Remainder to B. in Fee, this Remainder to himſelf is void, 1 Leon. 197. 


| becauſe none can give Lands to himſelf, and yet the Remainder to B. Pver 309. 


is good, hecauſe there is a particular Eſtate to ſupport it. So it the 2 Mod. 210. 
firit Remainder were to a Monk or other incapable Perſon, Remainder 
over, this laſt Remainder is good, and ſhall take Effect in Poſſeſſion 
upon the Determination of the particular Eſtate, without any Regard 


to the meſne Remainder, which was void. 


If by Leaſe and Releaſe Lands are limited to the Uſe of a Proteſtant 2 P. 171. 362 
for Life, Remainder to B. a Papiſt for Life, Remainder to C. a Pro- in the Cale ot 
teſtant, and A. dies, in ſuch Caſe the Remainder to B. the Papiſt be- exits "= 
ing void, the next Remainder to C. ſhall take Effect preſently in the 5 
ſame Manner as if a Remainder were limited to a Movk for Life, or 


| Chancellor, 
to one who refuſes to take, or if ſuch Remainder-Man were dead, 
and there never had been ſuch a Limitation. 


A Right of Action can't ſupport a contingent Remainder, but there 1 Yer. 189. 
muſt be a particular Eſtate actually in Being, or a preſent Right of 2 4, 35- 
Entry ; but a future Right of Entry is not ſufficient. , 5 R. 


— 


(F) Ok the Continuance of the particular 


Eſtate, and when the Remainder is to 
commence. * 


]* a Man makes a Leaſe to A. for Life, and that after the Death pv. 2c. 
of A. and one (a) Day after, the Land ſhall remain to B. for Life, hn. 144- 
Ec. this is a void Remainder, becauſe not to take Effect (b) imme» (% That the 
diately upon the Determination of the firſt Eſtate, and fo during that La ig nice tc 


N | : a . an Inſtant, 
Jime there would be an Interruption of the Livery, and no Tenant 7, Ram. 


of the Freehold, either to do the Services or anſwer to Strangers Pre- 316. 
cipes. 


(5) That if 
3 ; | the contingent 
emainder can't take Effect when the particular Eſtate determines, be it by Surrender, Merger, Feoffment, 
or otherwiſe, it can never after ariſe. 2 Saund. 380. in the Caſe of Purefoy v. Rogers. 


A. ſeiſed in Fee deviſes his Lands to B. eldeſt Son of his Brother C 4 Med. 259. 
for Life, Remainder to the firſt Son of B. in T ail, and fo to all his 3 7%. 408. 
other SONS in the ſame Manner ſucceſſively, Remainder to D. ſecond 3 pL 
Son of C. for Life, Remainder to his firſt and other Sons in Tail ſuc- Ree *. 
ceſſively, and dies; B. enters and dies, leaving his Wife enſient with a 
Son, then D. enters as in his Remainder, and ſix Months after the 
Son is born; and all this Matter being found ſpecially, 'twas adjudged 
in CB. for D. againſt the Son; firſt, Becauſe this being a contingent 


Re- 
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Remainder to the Son, and he not being born at the Time when the 
particular Eſtate determined, this became void; ſecondly, D. being the 
next in Remainder, and having entered before the Birth of the Son, 
was in by Purchaſe, and therefore ſhall not loſe his Eſtate by a Son 
born after; and this Judgment was affirmed in B. R. for they held ir 
plainly to be a contingent Remainder, and not an executory Deviſe or 
a ſpringing Remainder, for that would introduce a Perpetuity not to 
be barrediby a.common Recovery, becauſe *twould be the ſame to all 
the other Sons; but here it being a contingent Remainder, and not 
happening in Time, *tis gone for ever; and they relied on Archer's 
Caſe ; but upon a Writ of Error brought into Parliament, the Judg- 
ment was reverſed by almoſt all the Lords, becauſe being in a Will, 
they thought that by the Meaning and Equity thereof they ought not 
to diſinherit the Heir for ſuch a Nicety, and that a Will was otherwiſe 
to be expounded than a Deed; and therefore they conſtrued it an 
executory Deviſe or ſpringing Remainder to the firſt and other Sons, 
and that the Freehold ſhould veſt in D. till the Son was born; but all 
the Judges were much diſſatisfied with it, and did not change their 
Opinions, but blamed the Judge who permitted it to be found ſpecially 
where the Law was ſo certain and clear. 

Note, That now by the 10 & 11 W. 3. cap. 16. Proviſion is made, that 
after-born Sons and Daughters, to whom Remainders are limited in Con- 
tingency, ſhall take in the ſame Manner as if they had been born in the 
Father's Life-time, though no Eſtate be limited to Truſtees to preſerve and 
fupport ſuch contingent Remainders, which A was made by Reaſon of 
this Caſe, and of the Stridtneſs of the Law herein. 


(G) Contingent Remainders, how pꝛevented 
from riſing oꝛ coming in Eſſe. 


HE? EIN, as has been before obſerved, the general Rule is, that 
if the contingent Remainder can't veſt either during the particu- 
lar Eſtate, or at the Inſtant of the Determination thereof, ſuch Re- 


mainder is for ever deſtroyed ; the Reaſon whereof ſeems to be, to 


prevent the Inconvenience and Danger that might otherwiſe enſue to 
Purchaſors by allowing ſuch Remainder to take Place wherever they 
happened ; for if but the Latitude of a Day were given to their veſting 
after the particular Eſtate ended, they might as well ariſe one hundred 
Years after; the Reaſon of ſuch Allowance being the ſame ; and ſince 
by the Limitation they ought to veſt when the particular Eſtate de- 


termines, if they can't ſo do, they ſhall never after take Effect, be 


1 Co. 66. 


they limited either at Common Law or by way of Uſe. 
As in Archer's Caſe, a Deviſe of Lands to A. for Life, and after to 


Cro Eliz 453, the next Heir Male of A. and the Heirs Male of the Body of ſuch 


Hob. 338. et 
wide 2 Leon. 
219. 

Dr 104. 

2 Sid. 67. 


next Heir; A. having Iſſue B. his Son, makes a Feoffment in Fee to C. 
upon whom B. enters; and it was adjudged, firſt, That this was go 
as a contingent Remainder; ſecondly, 'That by this Feoffment of A. 
who was but Tenant for Life, the contingent Remainder was de- 
ſtroyed, for every Remainder ought to veſt either during the pat- 
ticular Eſtate, or at leaſt co inſtanti that the particular Eſtate deter- 
mines; and here by the Feoffment the Eſtate for Life of A. was de- 
termined by Forfeiture ; and fince the Remainder could not then tabe 
Effet, for nun eſt heres viventis, it can never after ariſe, 


$0 
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So where one made a Feoffment in Fee to the Uſe of himſelf for 2 Pes. 178. 
Life, and after to'the uſe of his firſt Son and his Heirs ; the Pather and 
Feoffees, before any Iſſue, infeoff J. S. and his Heirs for a valuable 
Conſideration without Notice, and then the Father dies leaving Iſſue 
a Son who enters; and by the better Opinion the contingent Uſe to the 
Son was 'deſtroyed; becauſe by the Peoffmerit the Particular Eſtate 
was determined, and the Son not being 7# Eſe to take Advantage of 


the Forfeiture and Wrong done to his Remainder, fhall never after ſer 


it up againſt the Purchaſer; and the Feoffees, by their joining in the 
Feoffment, have excluded themſelves of any Entry to revive the Re- 

mainder, if that were neceſſary, as (a) a Releate by them after the () Re. Abr. 
Feoffment-of the Father would likewife have done. | 297. 

A. had Iſſue B. and C. his Sons, and makes a Peoffment in Fee to , C. 120. 
the Uſe of himfelf for Life, and after to the Ufe of the Feoffees and their Pop5. 70. 
Heirs during the Life of B. Remainder to the Uſe of the firſt, ſecond, C/=dicigh's 
and other Sons of B. in Tail Male, Remainder to the Uſe of C. and Case. 
the Heirs of his Body, Remainder to his own right Heirs, and dies; the 
Feoffees infeoff B. in Fee, without Conſideration, and with Notice of 
the firſt Uſes, and after B. hath Iſſue a Son, and if he was barred by 
the Feoffment of the Feoffees, was the Queſtion; and adjudged, upon 
Solemn Argument in the Exchequer Chamber, that he was barred ; for 
the Feoffment of the Feoffees deveſted all the Eſtates and future Uſes, 
and tho' B. had Notice, this was not material, the Eſtate out of which 
the Uſes were to ariſe being deveſted and gone; and the new Eſtate 
given by the ſecond Feoffment ſhall not be ſubject to the Uſes limited 
by the firſt Feoffment; and there being no Son of B. to enter when the 
particular Eſtate determined, as in this Caſe it did by the Feoffment, 
which was a Forfeiture thereof, he ſhall never enter after; for the Sta- 
tute 2) H. 8. executes no uſes but when the Eſtate continues in the 
Feoffees to ſerve them, and not when that is deveſted, and the Uſe itſelf 
turned to a Right. Alſo it was held in the ſame Caſe, that if there had 
deen no Alteration of the Poſſeſſion, but that B. had died before the 
Birth of his Son, he ſhould never after have the Eſtate, the Remainder 
to C. being then executed, and the Son of B. born out of due time; 
and they agreed that the Preſerving ſuch contingent Uſes would create 
Perpetuities, and tend to the Deſtruction of Families, who, upon no 
Occaſion whatever, could diſpoſe of their Eſtates. | | 

A. Tenant for Life, Remainder to his firſt, ſecond, and other Sons , Ne, A 


in Tail Male ſucceſſively, Remainder to B. for Life, and ſo to his firſt, 119. Uveda/ 


ſecond and other Sons in Tail Male, then B. having Iſſue a Son, and v. Vu. 
A. no Son, A. cuts Timber Trees; the Son of B. who is theo Tenant 
in Tail ſhall have them, for the Property thereof is in him by Reaſon 
of his Inheritance, and the Remainder to the firſt and other Sons of A 
is no Impediment, being but a Poſſibility, which may never happen, 


and is of no Regard till it does happen, but thay be deſtroyed by Feoff- 
ment, Ec. 


ſtroyed this future contingent Uſe of the Fee; for whatever cannot ac- __ 
crue at the Time of the Death of the Party who firſt dies, cannot af- 
terwards, by any Act, be revived ; and though in this Caſe the Wife 

had a joint Eſtate for Life, with her Husband, yet, during the Cover- 
ture, ſhe was bound by his Feoffment, and ſo could not prevent the 


Deſtruction of the contingent Fee, which was not to take Effect till the 


1 Vent. 189, 
Death of one of them. 


Vor, IV. 4 L 


So 


314 


"Remainder and Reverſion. 


Cre. Ger. 364: 80 where one hath Iſſue two Sons B. and C and makes a Feoffment 
Boreton v. Ni- in Fee to; the Uſe of himſelf for Life, Remainder to the Uſe of C for 


Cro. Fac. 168. 


Moor pl. 726. 
Smith v. Be- 


Lit. Rep. 291. 


Moor pl 750. 
Powle v. Veer. 


I Vent. 188. 


Life, Remainder to the firſt Son of C. who ſhould have Iſſue of his 
Body, and to his Heirs for ever; and for Default of ſuch Iſſue, to 
the Uſe of the firſt Daughter of C. who ſhould have Iſſue of her Body, 
and to her Heirs for ever; and ſo to the ſecond, Ec. Remainder to 
the right Heirs of C. for ever, and dies; C enters, and hath Iſſue a 
Son, who dies without Ifſue ; then after C. levies a Fine with Proclama- 
tion, and B. enters as for a Forfeiture of his Eſtate for Life; but it was 
adjudged againſt B. for the Fee veſted. preſently in G and the other 

Limitations were but contingent, and ſo barred and deſtroyed by the 
Fine, there being then none i Eſſe to take them, and then the Fee was im- 
mediate to his Eſtate for Life, and ſo the Fine good, and no Forfeiture. 

If one makes a Feoffment in Fee, or Covenant to ſtand ſeiſed to the 
Uſe of himſelf for Life, and after to the Uſe of his firſt Son in Tail 
Male; Sc. and, before the Birth of any Son, makes a Feoffment in 
Fee, this deſtroys the contingent Remainder to the Son, ſo that it can 
- never alter arile. Fe By. 

One made a Feoffment in Fee to the Uſe of himſelf for Life, Re- 

-mainder to the Uſe of his Wife for Life, Remainder to A. his eldeſt Son for 
Life, Remainder to the eldeſt Iſſue of A. which ſhould be at the Time of 
his Death, Remainder to C. in Fee; A. hath Iſſue B. his eldeſt Son; the 
Feoffor dies; his Wife leaſes to A. for Years, and he makes a Feoffment in 
Fee to D. to whom C. levies a Fine; the Wife dies, then A. dies, and it was 
adjudged, that by this Feoffment, the Remainder to the eldeſt Son of 4. 

which ſhould be at the time of his Death, was deſtroyed, though he had 
then a Son actually born; becauſe it was contingent and uncertain whether 
that Son would continue to be his eldeſt at the time of his Death; for he 
might die, and another be his eldeſt ; and therefore the Remainder could 

not veſt in him in his Father's Life, and by Conſequence being in Con- 
tingency was deſtroyed by the Feoffment, which determined the par- 
ticular Eſtate before the Remainder could take place; but note, if the 

Wife had, entered, this had revived the contingent Remainder, for her 
Right of Entry was ſufficient for that Purpoſe; or if ſhe had ſurvived 
A. then, though ſhe had died before Entry, yet might the Feoffees, 

after her Death, enter and revive the contingent Remainder. 

A. makes a Leaſe for Life by Indenture, with Livery, to B. and 
if it fortune B. to marry, any Wife, who thall ſurvive him, then the 
Land ſhall remain to ſuch Wife for her Life; Proviſo if B. does not in 
Writing, or laſt Will, declare his Mind that ſhe ſhall have it, then it 
ſhall not remain to her; B. before marriage makes a Feoffment to ( 

to whom A. levies a Fine, and ſuffers a Recovery, and after B. mar- 

_ ries, and makes a Declaration, that his Wife ſhall have the Remainder, 
Sc. then he and his Wife levy a Fine to C. and after he makes al- 

other like Declaration and dies; and his Wife enters, and by Certif- 
cate of two Judges to the Chancellor, her Remainder was deſtroyed b) 
the Feoffment, becauſe the Freehold was thereby determined before 
the Remainder could take Effect; alſo the Poſſibility of the Wife wa 
incluſively given away in the Fine, and then the Declaration was te 
no Purpoſe; and ſo it ſeems it would have been if he had made ſuch 
Declaration, and after had made the Feoffment, for that Declaration 
had only made the Remainder abſolute to the Wife who ſhould furvise 
him, which being contingent, and uncertain who that would be, woll 
be barred and deſtroyed by the Feoffment. 

If one makes a Gift in Tail to A. Remainder to the right Hel!s of 
J. S. and A. makes a Feoffment in Fee, and then F. §. dies, and after 
A. dies without Ifſue, yet the right Heirs of 7. S. ſhall never have the 

Remainder, for by the Feoffment of A. the Eſtate-Tail, and all Re. 
mainders, were diſcontinued and veſted in the Feoffee, and there en 

I | | 
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not any particular Eſtate in Fact, or in Right, to ſupport the Remain- 
der when it ſhould happen; and upon the Death of F. S. this Re- 
mainder was as capable of veſting as a Remainder, as ever it could be 
after, his right Heir being then certainly known ; but ſince, by the Feoff- 
ment of A. the whole Eſtate-Tail, and the Right of it, as to himſelf, 
was determined, and yet the Remainder could not then take Effect, it 
ſhall never afterwards; otherwiſe it would be, if A. had only been dif. 
ſeiſed, for then the Right of the Eſtate-Tail had preſerved the Right 
of the Remainder; and ſo it ſeems the Law is upon a Feoffment to the | 
Uſe of Tenant in Tail, Remainder to the right Heirs of J. S. 2 Seund. 480. 
A. Tenant for Life, Remainder to her firſt and other Sons in Tail 2 Le. 39. 
Male ſucceſſively ; A. takes a Husband, and, before the Birth of any Son, 3 Keb. 11. 
the Reverſioner in Fee grants and conveys. his Reverſion to the Hus- VP V. 
band and Wife by Fine, and then 4. hath Iſſue a Son, and dies; and 44% 284. 
per Cur. though if A. had ſurvived her Husband, ſhe might have avoided 3 Med. 310. 
and waved the Eſtate taken by the Fine, yet the contingent Remainder S. C. cited 
to the Son is, utterly deſtroyed, there being then none u He when the = * 
particular Eſtate determined, for the Husband and Wife take by En- e 
tiretics, and therefore the Eſtate for Life of the Wife was merged be- 
fore the Contingency happened, and the Poſſibility which the Wife 


had, of avoiding the Inheritance, given by the Fine, and thereby re- 


viving her Eſtate for Life, will not preſerve it; for if the.contingent Re- 
mainder cannot take Effect when the particular Eſtate determines, be it 
by Surrender, Merger, Feoffment, or otherwiſe, it can never after ariſe. 

If Tenant for Life, with contingent Remajnders to his firſt and other Shox. Par. C. 
Sons, before the Birth of any Son, make a Feoffment in Fee, with con- 181. 
dition of Re-entry, the 5 Remainders ſhall never ariſe, tho? 
the Condition be broken, and a Re-entry made before the Birth of any 
Son; becauſe the Feoffment, though upon Condition, was a Forfeiture 
and Determination of the patticular Eſtate, and rhe Remainder not 
being capable of taking place is gone for ever, for the Recovery does 
not purge the Forfeiture. IE | 

A. Tenant for Life, Remainder to his firſt and other Sons in Tail 1 Ld. Raym. 
Male ſucceſſively, Remainder to B. in Tail, Remainder over; A. be- 313. Carts. 
fore the Birth of any Son ſurrenders to B. and then a Son was horn; %% pe, « 
and in this Caſe it was held that by the Surrender the contingent Re- ;-o. 8 
mainder was gone and deſtroyed ; but the principal Queſtion in this 3 Lev. 284. 
Caſe was, if the Surrender was effectual, becauſe B. knew nothing of 2 St. 427, 
it till five Years after the Birth of the Son, and then he agreed to it; my 2 
and this in C. B. and B. R. was adjudged to be no ſuch Surrender as . Met = 
ſhould deſtroy the contingent Remainder ; but the Judgment, as to Comb. 438. 
this Point, was reverſed in the Houſe, againſt the Senſe of all the 7ho-1p/on v. 
Judges except two; but in this Caſe it afterwards appearing, that at T. 
the Time of the Surrender A. was non com pos, this was held a void Sur- 


render, and not only voidable, and therefore no Eſtate paſſed by it, 
- and then by Conſequence the contingent Remainders were not touched. 


A. Tenant for Life, Remainder to his firſt Son in Tail, Remainder 1 Yer. 188. 


to R. for Life, Remainder to his firſt Son in Tail; A having a Son ac- 2 u 35: 


cepts a Fine from B. and then makes a Feoffment in Fee, and then B. _ 9 
has Iſſue a Son born, the Remainder to him is not deſtroyed ; for the * e 
Acceptance of the Fine diſplaced nothing; and though the Feoffment 
diſplaced all the Eſtates, yet the Right left in the firſt Son of A. ſhall 
ſupport the Right of the contingent Remainders; for though the Feoff- 
ment of A. was a Forfeiture of his Eſtate for Life, yet his Son, who 
was next in Remainder, and had a Right thereto, was not bound to 
take Advantage thereof, but might ſtay till the Death of A. and as he 
might then have entered, ſo, if he dies, whereby the Remainder and 
Right of Entry goes over to another, they may likewiſe enter, after 
the Death of 4. or before, as they think fit; and it is there ſaid, the 


Way 


316 Rematruder and Reverſtion. 
Way to preſerve ſuch contingent Remainders is to limit the Uſe to the 
Husband for Life, or more modernly, to him for Years, then to the 
Uſe of the Feoffees for the Life of the Husband, and then to limit the 
contingent Remainders,; or if it were to the Husband for Life, Re- 
mainder to 'Truſtees and their Heirs during the Life of the Husband, 
Remainder to the Heirs or Heirs Male of the Body of the Husband, 
| yet is not the Fee or Fee-Tail executed in the Husband otherwiſe than 
6% 3 Lev, 28 4 Remainder (a), by Reaſon of the interpoſing Limitation to the 
437. Dun Truſtees, and therefore in ſuch Caſe the Wife of the Husband ſhall 


combe v. Dun- not be endowed. 
combe, S. P. 
and 2 Vern. 755. Eve v. Qherne. 2 P. Wil. 610. Manſel v. Manſel. 


1 Vert. 306. Father and Son are, the Father conveys Land to the Uſe of him- 
Mm 2 — ſelf for Life, Remainder to the Uſe of the Son for Life, Remainder 
37, la to the firſt and other Sons of the Son in Tail Male ſucceſſively, Re- 
fool v. Kent. mainder to the Heirs of the Body of the Father, or to his right Heirs, 
and dies before the Birth of any Son of bis Son; and if by the De- 
ſcent of the Fee or Tail upon the Son, the contingent Remainders 
were deſtroyed, was the Queſtion; and argued that they were not, be- 
cauſe the Inheritance came to the Son by Deſcent, which was an Act 
in L:w, and not by his own Act; and therefore the Law which does 
no wrong ſhall not deſtroy theſe contingent Remainders, but that upon 
the Birth of the Sons the Eſtate ſhall open again to let in the Remain- 
ders; but *rwas adjudged that the contingent Remainders were de- 


22 = ſtroyed by the (a) Deſcent of the Inheritance upon the Son; and uy 
28. . relied on the Caſe of () Wood v. Ingerſoles, and held that this Caſe 


11 Ce. 80. differed from the Caſes cited, where the Eſtates were united at firſt 
1 L. 11. upon making the Conveyance, which if they ſhould not afterwards 
＋ 28. open, ſo as to let in the Remainders, the Conveyance would deſtroy 
Pha, itſelf; but here this Deſcent was an Act ſubſequent to the Convey- 
Holmes. ance, and made an Alteration in the Eſtates limited thereby, and there- 


2 — 202. fore had deſtroyed the contingent Remainders. 
2 Fon. 79. | 
Firefuue v. Abbot, (b) cmd. Fac. 60. 


1 Vent. 345 A. and B. Jointenants for their Lives, Remainder to the firſt Son of 
2 ” y6. A. in Tail, and ſo to the ſecond, Oc. Remainder to the right Heirs 
| Harries of B. before any Iſſue A. releaſes to B. and his Heirs, and after hath 
Belſey. Iſſue a Son; and if by this Releaſe, before the Birth of a Son, the 
contingent Remainders were deſtroyed, was the Queſtion; and ar- 
gued, upon the Diverſity in the above Caſe, that this Uniting of 
the Eſtate for Life with the Remainder in Fee, being by Conveyance 
and Act ſubſequent to the Limitation of the contingent Remainders, 
and before they came in Being, had deſtroyed them; for now the 
Eſtate for Life upon which they depended is gone, and the whole Fee 
executed in B. and therefore they can never after ariſe ; but by three Ju- 
ſtices, diſſentiente Dolben, twas adjudged that theſe contingent Remain- 
ders were not deſtroyed ; for to ſome Purpoſes the whole Fee was 
executed in B. immediately upon the firſt Conveyance, and this Re- 
leaſe of A. gave him no greater Eſtate, nor in any other Degree than 
he had before; for after ſuch Releaſe he is in of the whole Eſtate b 
the Leſſor, as he was before, and as he would have been if it had come 
to him by Survivorſhip; and his Eſtate being ar firſt given, ſubject to 
theſe contingent Remainders, muſt open to let them in when the) 
happen, as it would have done, had no ſuch Releaſe been made ; and 
though they were limited immediately after the Eſtate for Life to A. 
and B. yet till they came in Eſſe they did not prevent the Clofing o 
the Pee in B. and therefore did not depend abſolutely upon the — 
* 
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for Life, and have now no other Impediment to hinder their Riſing 
than they had at firſt, | 


A Copyholder in Fee ſurrenders to the Uſe of his Wife and of B. 1 Rel. Rep. 
for their Lives, Remainder to the Uſe of the Heirs of the Body of 235, 3:7, 


the Surrenderor and his Wife; B. and the Wife are admitted accord- 
ingly, after B. ſurrenders his Part to the Uſe of the Husband, and 


then the Husband ſurrenders the whole to the Uſe of C. and his Heirs, 
who is admitted accordingly ; then the Wife dies, leaving Iſſue, who 


brings Treſpaſs for the Moiety of the Wife ; and 1 4p not main- 
tainable ; for when B. ſurrenders his Moiety to the Uſe of the Huſ- 
band, this makes a Severance of the Jointure ; and when the Husband 
after ſurrenders the whole to C. he by this hath an Eſtate for the Life 
of B. in the one Moiety, and for the Life of the Wife in the other 
Moiety ; and though if ſhe had ſurvived her Husband ſhe might have 
defeated the Surrender of her own Moiety, yet now ſhe dying firſt, 
the Eſtate of C. as to that Moiety is determined; and ſince he who 
would claim it muſt make himſelf Heir of both their Bodies, which 
during the Life of the Husband he can't do, and yet the particular 
Eſtate as to that Moiety is determined ; therefore the Remainder as 
to that Moiety which was contingent is deſtroyed, and the Hustand's 
Death can never ſet it up again; but for the other Moiety, if the 
Husband dies, living B. it will take place, elſe not, being contingent, 
and not capable of veſting during the Life of the Husband ; and as to 
the Husband's Surrender to the Uſe of C. and his Heirs, this was no 
ſuch Forfeiture or Determination of the Eſtate for Life as to give an 
Entry to thoſe in Remainder, for then that had deſtroyed the contin- 
gent Remainder of the whole ; and though the Wife had ſurvived and 
defeated ſuch Surrender as to her own Moiety, yet it appears before 
that that would not have revived the contingent Remainder, being 
not capable of veſting when the particular Eſtate ended ; but ſuch 
Surrender of the Husband works only by Way of Grant for what he 
might lawfully paſs, and not fo ſtrongly as Livery of Seiſin. 


(H) Of Remainders that ariſe on Conditions 
pꝛecedent oz ſubſequent. 


muſt enter, and by that Entry, the firſt Eſtate being determined, the 


438. Lare v 


Parnell. 


T is laid down as a Rule of Law in Variety of Books, That a Re- Cs. ir. 358. 
mainder can't be limited to begin upon a Condition annexed to the 1 Co 86. 


| firſt Eſtate, but that for Breach of the Condition the Feoffor or Leſſor ? _ "5, 29: 


Remainder is deſtroyed, becauſe it can't take Effect at the Inſtant Pirk 9. 831, 


of the Determination of the particular Eſtate ; for the Remainder 
paſſing out of the Feoffor or Leſſor at the ſame Time that the particu- 
lar Eſtate is created, and being to take Effect in Virtue of the firſt 


Livery, when the Feoffor or Leſſor re- enters for the Condition broken, 


that deſtroys the Force of the firſt Livery, being an Act of equal No- 
toriety therewith, and then the Remainder which was to take Effet 


thereby can never ariſe, becauſe there wants the Solemnity required by 
Law for that Purpoſe. 


If there be Tenant for Life with a contingent Remainder, Tenant 1 L. Rohm. 


for Life makes a Feoffment in Fee, upon Condition, if the Contingency 314. fer Hei: 


happens before the Condition is broken, the Contingency is deſtroyed ; Ch. J. 


but if the Tenant for Life enters for the Condition broken before 


the Contingency happens, the contingent Remainder ſhall be revived, 
Vol. IV. 4 M and 
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and the Contingency, if it happens, may veſt ; but if before the Con- 
tingency happens the Reverſioner enters upon the Tenant for Life for 


the Forfeiture, the contingent Remainder is deſtroyed.” '' 


But for the better Explanation hereof it may be neceſſary to con- 


BE) fider the following Diſtinctions. ' 


1. Between a Condition and a Limitation, and in Caſe of 


Co Lit. 201, 
214. 

10 Co. 42. 
Phw. 27. 


(a) Moor 292. 
Co. Lit. 214. 
Poph. 99. 
Plow. 413. 
Cro.Eliz.414. 
10 Co. 41. 


Perk. F. $30. 
Co. Lit. 214. 


Cro. E li$.350, 
Cogan v. Co- 


44. 


the Condition when it pꝛecedes the Ueſting of the Remain. 
der as the Caule thereof, and is annexed to the firſt Estate; 
aud when tis aune red abſolutely without any Regard to the 
Remaind er. A e e FOR. q 


A Condition is properly ſuch as goes in Abridgment and Re. 
ſtraint of the Eſtate firſt given upon ſomething to be done or not 
done by the Perſon who takes the Eſtate, or by him who makes the 
Eſtate, or to happen during the Contmuance of the Eſtare. (a) A LI. 
mitation is ſuch as limits and circumſcribes the Eſtate to continue ſo 
long only, and no longer, than till ſuch a Thing happens, or till ſuch 
a Thing done or not done by the Perſon who takes the Eſtate, or 
any other; ſo that upon the Happening, Performance or'Non-perfor- 
mance thereof, the Eſtate ip/ſo 5 determines and expires as certainly 
as if it had been made for Life or Years; and upon ſuch an Eſtate a 
Remainder may be limited, as well as after an Eſtate for Life or 
Years. * * | | 1.9103 

If a Man makes a Leaſe for Life or Years of Lands, or grants an 
Advowſon, Common, Rent iz Eſfe, &c. to one for Life or Years, upon 
Condition that if the Leſſee or Grantee do not pay ſuch a Sum of 
Money; that then his Eſtate ſhall ceaſe, and that it ſhall remain to B. 
for Life, Years, or in Fee, this Remainder is void for theſe Reaſons; 
firſt, Becauſe it does not veſt as a Remainder preſently, but is to ariſe 
upon Breach of the Condition only; ſecondly, Upon Breach of the 
Condition it can't veſt, becauſe none can take Advantage of the Breach 
thereof, but only the Party from whom the Condition moves and his 
Heirs ; thirdty, When they have taken Advantage thereof by Entry ot 
Claim, the particular Eſtate is thereby determined, and the Leſſor or 
Grantor in of his firſt Eſtate, as it were ab initio, by Title paramount 
the Eſtate given or grarited ; and then if the Remainder can't veſt at 
the Inſtant of the Determination of the partieular Eſtate, it can never 
after take Effect, and by Conſequence is defeated and gone. 

As where A. ſeiſed of Lands in Fee, let them to B. for Life, Re- 


mainder to d for Life, provided that if A hath Iſſue a Son during 


his Life, who ſhould live to the Age of five Years, that then tbe 
Eſtate limited to C thould ceaſe, and that it ſhould remain to ſuch Son 
in Tail; A. bath Iflue a Son, who lives to the ſaid Age, and if the Re. 
mainder limited to C ſhould ceaſe, and the Remainder to the Son be 
good, was the Queſtion ; and per rotam ctriam it was adjudged, thi! 
the Remainder to the Son was void; wherein it appears firſt, That this 
was properly a Condition, becauſe upon the happening thereof it ws 
to ſhorten and abridge the Eſtate before given; ſecondly, This Calc 
proves the Law to be the fame in Cafe of Things which lie in Grant, 4 
of thoſe which lie in Livery ; for here it was not the particular Eſtate 
that was to ceaſe upon the Condition, but the Remainder, and that 
lies in Grant ; thirdly, Though the Condition here was not annexed 
to the firſt Eſtate, yet it was annexed to the Eſtate immediately pre- 
ceding the Remainder to the Son; and fo to this Purpoſe is the fame 
as if it had been for Life, upon ſuch Condition to ceaſe and reman 
over; fourthly, It appears that the Remainder was not to begin but 
upon the Condition performed, and ſo the Condition peer - 
l 1 | | 'eſtin 
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Veſting- the Remainder ; fifthly, This Cate: proves that none thall rake 

Advantage of a Condition but the Leſſor and his Heirs, and therefore 

the Remainder to the Son who was a Stranger could not-ariſe. thereby; 

Gxthly, That this Remainder being limited to begin upon-a Condition 

precedent, whereof none can take Advantage bur the Leſſor and his 

Heirs, is for ever defeated and deſtroved, becauſe it can't take Effect 

according to the Terms limited for veſting thereof. TI * 
But now if one makes a Leaſe for Life or Years, upon Condition to Pr. sz 

pay ſo much a Day certain, or reſerving Rent, and for Default of Pay- G 214, 

ment a Re- entry, Remainder after the Death of the Leſſee, or after 33% 

the Years, to B. for Life or in Fee; or if one makes a Leaſe to ＋ for j 4 

Life, Remainder to B. in Fee, rendering Rent, with Clauſe of Re-.,-. 

entry for Default of Payment by the Tenant for Life, and to retain G , 

during his Life; in theſe Caſes the Remainder veſts prefently in B. 798. 

and has no Dependance on the Condition for its taking Effect; but it „ 7 

the Condition ſhould be broken, or the Rent arrear, B. can't enter, . $i; 

being a Stranger; and if the Leflor ſhould enter, he would be in of 

his firſt Eſtate by Title Faramount the Remainder, and then the par- 

ticular Eſtate being determined before the: Remainder could take Eft. 

fet, the Remainder would thereby be deſtroyed ; but this would be 

unreaſonable that he ſhould deſtroy the Remainder : which was well 

veſted by his own Grant ; and fince every Man's Grant ſhall be con- 

ſtrued ſtrongeſt againſt himſelf, and this muſt be to ſupport and make 

good the Eſtate he has departed with ; therefore by fuch Remainder 

over the Condition is: deſtroyed, and the Power of Re-entry gone, 

and then the firſt Eſtate is abſolute, with the Remainder over; and 


the Leſſor has no Remedy for the Money or the Rent, but in a Court 
of Equity. | 


4 


2. Between a Deed aud a Will, when ia both the ſame lords 
of Condition are made uſe of f92 veſting the Remainder. 


Here we muſt obſerve, that though- in Caſe of a Deed either the 
Condition deſtroys the Remainder, or the Remainder the Condition, 
as appears before, yet in a Will it is otherwiſe. | 


As where one ſeiſed of Lands in Fee, deviſeable by Cuſtom, by 29 477 p!. 17. 
Will deviſed them to J. F. a Clerk, upon Condition that he ſhould be 7%, . 563. 
a Chaplain, and ſing for the Soul of rhe Deviſor all his Life, and that * 2 
after his Death the Lind ſhould remain to F. D. Mayor of S. and his wap _ 
Succeſſors, to find a Chaplain perpetually to ſing for the Soul of the 1 R»/. Aby. 

J. S. being of the Age of twenty-four Years en- 497» 474. 
ters, and holds the Land for fix Years, and is not a Chaplain ; the 


Heir of the Deviſor ouſts him; then J. & brings an Aſſiſe, and upon 


the pleading thereto by the Heir, and all this Matter found, the Aſ- 


ſiſe went for the Plaintiff; whence my Lord Coke infers, that this was 


no Limitation, becauſe then the Eſtate of 7. S. would have been pſ6 
fato determined, and the Eſtate caſt upon J. D. and then J. S could not 
have recovered ; ſecondly, That this being a Condition, F. D. in Remain- 
der could not enter for Breach thereof; and thirdly, Since it was adjudged 
likewiſe againſt the Heir that he could not enter for the Condition 
broken, therefore the Condition by the Limitation of the Remainder 
over muſt be deſtroyed. But Perkins in citing of this Caſe holds, that 


| for Breach of the Condition the Heir might enter, and yet that the 


Remainder ſhould not be defeated thereby, but that after the Death of 
7. S. it ſhould well take Effect; and with him agrees Dyer in a like 


3 Caſe, and takes the Diverſity between a Remainder by Deed with Li- 


very, 


1 — —— 


Remainder and Ke verſion. 


10 G. 41. 
Dyer 127. 


1 Rol. Abr. 


472. 


Fide Title 
Conditions, 


Letter (H) 


2 Med. 26. 


very, and a Remainder by Will; for in Caſe of the Deed, the Entry 
for the Condition broken defeats the Livery, and by Conſequence the 
Remainder which depends thereon ; but in Caſe of a Will the Re. 
mainder is good, though the particular Eſtate never was good, or be 
defeated before the Remainder can take Effect, which muſt be as an 
executory Deviſe, not as a Remainder; for then it ought to veſt when 
the particular Eſtate ends, and without Queſtion 'as an executory De. 
viſe ſuch Limitation over is good; and therefore, where Plowden in ci. 
ting this Caſe holds it to be a Limitation, and not a Condition, becauſe 
then by the Entry of the Heir the Remainder over would be defeated, 
this Reaſon holds not, when by conſtruing it an executory Deviſe it 
may be made good, and yet the Condition be preſerved. 

So where A. ſeiſed of Lands in Fee, having Iſſue three Sons, B. C. 
and D. deviſes the Lands to his Wife for Life, ſub conditione quod ipſa 
educabit pueros teftatoris in eruditione et bonis moribus, the Remainder to 
D. his Son in Tail, and dies ; the Wife enters and breaks the Con- 
dition, and if B. as Heir ſhould enter for the Condition broken, or if 
D. ſhould enter as by Limitation, or if the Condition was deſtroyed by 


the Limitation over, were the Queſtions; et per totam Curiam, as my 


Lord Coke cites it, 'twas held to be no Limitation, becauſe there are 
expreſs Words of Condition; and if it be a Condition, then the Heir 
by his Entry for Breach thereof would defeat the Remainder likewiſe, 
which is not reaſonable ; therefore it was held, that by the Limitation 
over the Condition was deſtroyed ; but in Dyer, which ſeems to be 
the ſame Caſe, *twas held the Condition was not deſtroyed, but that 
for Breach thereof the Heir ſhould enter, and hold during the Life of 
the Wife, and yet that after her Death D. ſhould have the Land, 
which muſt be by Way of executory Deviſe. 

But however the Law might have ſtood when Deviſes of Lands were 
not very frequent, it is now ſettled, that in Caſe of a Will the De- 
viſee in Remainder -ſhall enter for Breach of the Condition annexed to 
the firſt Eſtate, be it deviſed to a Stranger, or to the Heir himſelf; and 
this Conſtruction was introduced to ſupport the Intent of the Teſtator, 
which otherwiſe in many Caſes would be totally fruſtrated, and his 
Will ſet aſide; and to make Way for ſuch Conſtruction they held, 
that by Non-payment of the Sum, or Non-performance of the Thing 
directed to be done, the Eſtate of the firſt Deviſee determined imme- 
diately without Entry or Claim, and then the Remainder ſucceeded asif 
there had been no Condition at all; and ſo they changed the Condition 
into a Limitation, which determines the Eſtate to the firſt, and caſts 
the Poſſeſſion on the ſecond by Way of immediate Remainder. Another 
Reaſon of this Conſtruction might be, that ſeeing by the Limitation 
over the Land was given from the Heir at Law, and a new Heir made, 
it was now more reaſonable that this Heres fatus ſhould take Advan- 
tage of the Condition, who was to have the Benefit of the Land, than 
the Heres natus, who by ſuch Limitation over was excluded and ſhut 
out from inheriting the Land; and ſince none can enter for Breach of 
the Condition but the Heir, and now by giving him the Land the De- 
viſee is become Heir thereof, therefore they conſtrued ſuch Hæres factis 
to be the Heir who ſhould enter for Breach of the Condition; and 
this was ſtill more reaſonable, when the firſt Deviſee was himſelf Heir 
at Law, and was to perform the Condition ; for otherwiſe, whether 
he performed it or not, the Remainder could never take place, ſince 
none could take Advantage of the Breach thereof but he himſelf who 
was to perform it; and by Conſequence the Remainder, which was 
to ariſe upon the Breach of ſuch Condition, would be prevented and 
deſtroyed, and the Intent of the Teſtator eluded. 


I Therefore 
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Therefore where a Copy holder in Fee of Lands, deſcendible in Borough Melloct v. 
” Engliſh, having three Sons and a Daughter, ſurrendered his Land to ANN 
the Uſe of his Will; and after by Will deviſed his Land to his eldeſt {., "7. 
Son in Fee, (for ſo it was conſtrued) paying to each of his Brothers 204. 
and his Siſter 40 J. within two Years after his Death, and dies; the eldeſt 2 Leon. 114. 
Son is admitted, and does not pay the Money within the two Years; * ; 
the youngeſt Son enters; and it was adjudged, that his Entry was law- , $4 . 
ful, for though in a Will the Word Paying amounts to a Condition, 219. 
yet if it ſhould be conſtrued a Condition, in this Caſe it would de- and in fevera' 
| ſcend on the eldeſt Son himſelf, who was to perform it, and alſo take modern Boobs. 
Advantage of the Breach thereof; and then whether he performed it 
or not, would be all one, ſince either way he was to have the Land; 
' and fo the youngeſt Children would be not only without Remedy for 
* their Portions, but there would likewiſe be no Penalty upon the eldeſt * 
to inforce the Payment thereof ; which would fruſtrate the Intent of 
the Teſtator; therefore they conſtrued the Deviſe to the eldeſt Son 
paying, Ec. to be a Limitation to him till he made Default of Pay- 
ment only, and no longer ; and then by ſuch Default, his Eſtate ceaſing, 
the Nature of the Land revives and lets in the youngeſt Son, who was 
Heir by the Cuſtom, ſince there was no Limitation over. 
So where one ſeiſed of Lands in Fee, having Iſſue two Sons and a Hainfworth 
Daughter, deviſed to his youngeſt Son and Daughter 20 J. apiece, to be v. Prey, 
aid by his eldeſt Son; and deviſed his Lands to his eldeſt Son and his C. £4: 
Heirs, upon Condition, that if he did not pay the ſaid Sums, that then 335, * . 
the Land ſhould remain to his youngeſt Son and Daughter, and their 1 N A. 
Heirs, and dies; the eldeſt Son enters, and does not pay the Money; 411 
and it was adjudged that the youngeſt Son and Daughter ſhould have 7“, 271. 
the Land; for firſt, This Deviſe to the eldeſt Son and Heir, being no —ũ— 
more than what the Law gave him, without ſuch Deviſe, was void; 
ſecondly, If this ſhould be a Condition, it would be defeated by the De- 
ſcent on the eldeſt Son, who was to perform it; therefore, thirdly, It 
was held to be a Deviſe to the eldeſt Son only, or no longer than, till 
he failed to pay the ſaid Sums; and then to the youngeſt Son and 
Daughter; which gives them the Land by Way of Limitation, upon 
his failing to pay the ſaid Sums; but Vargh. in citing this Caſe holds, 
the Deviſe to the eldeſt Son being void, that then it was no more than 
if he had deviſed, that if his eldeſt Son did not pay ſuch Sums, that then 
the Land ſhould be to the Legatees; which makes a good future execu- 
tory Deviſe, and the Land in the mean Time deſcends to the Heir at 
Law, as if no Deviſe had been made thereof. This Conſtruction is well 
warranted by the Caſe, and anſwers the Purpoſe for which it was cited by 
Vaugh. but the other Conſtruction, in making it an actual Limitation, 
is more natural and agreeable to the Words and Intent of the Will. | 
One deviſes Lands to A. his Wife, upon Condition that ſhe does not 1 Leon. 283. 
marry ;- and if ſhe marry or die, that then the Land ſhall remain to B. Jenner v. 
in Tail; and if B. died without Iſſue in the Life of A. that then the Hardi. 
Land ſhould remain to 4. to diſpoſe thereof at her Pleaſure; and if B. 
ſurvive A. and after dies without Iſſue, that then the Land ſhould be 
divided betwixt the Siſters of the Deviſor, and dies; B. dies without 
Iſſue, in the Life of A. and it was adjudged, that A. had a Fee by the 
Words to diſpoſe thereof at ber Pleaſure; and that the Remainder to the 
Siſters was upon a Contingent, which never happened, viz. B.'s ſur- 
viving A. but B. dying before A. the Deviſe of the Fee to A. was ab- 
ſolute; and though it was doubted if a Remainder might be limited to 
begin upon a Condition precedent, annexed to the firſt Eſtate, as in 
+ this Caſe it was, yet, being in a Will, it was held to be a new execu- 
; tory Deviſe of the Reverſion, if the Eſtate had been defeated by the 
precedent Condition, and not as a Remainder ; or at leaſt the Condi- 
tion ſhould be conſtrued to amount to a Limitation till ſhe married ; 
Vor. IV, 4 N and 
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and ſo the Remainder would be made good thereby upon ſuch deter. 
minable particular Eſtate. | 
One deviſes Lands deviſeable to A. for Life, upon Condition that if 
his Heir, to whom the Reverſion deſcends, diſturb A. or the Execu— 
tors of the Deviſor of their Adminiſtration, that then the Land ſhould 
remain to the Daughter of the Deviſor and her Heirs, and dies; 4 
dies; the Daughter brings a Formedon in Remainder againſt the Son 
and Heir of the Deviſor, and alledges, that he diſturbed A. and the 
Executors alſo; and Iſſue was joined upon it; which proves that the 
Limitation to the Daughter was good as an Executory Deviſe, to take 
Effect upon ſuch Diſturbance; and the Fee in the mean Time deſcended 
to the Heir; and the Book adds, that this could not be a Condition, 
becauſe then by the Deſcent to the eldeſt Son, who was to perform it, 
ir would be deſtroyed. 5 


0 


A. having Iſſue three Sons and two Dayphters, and the eldeſt Daugh- 
ter having Iſſue B. and, the youngeſt Iſſue C. A. by his Will deviſes 
Lands to his Wife for Life; and after her Death to my Grandchild B. 
and the Heirs of her Body ; provided always, and upon Condition, that 
ſhe marry with the Conſent of D. E. and E or the major part of them; 
and in caſe ſhe marries without ſuch Conſent, or dies without Iſſue, 
then I bequeath the ſaid Premiſſes to C. and dies; B. marries G. with- 
out Conſent of any of the Perſons named for that purpoſe, and there. 
upon C. enters upon her; and it was held clearly to be a Limitation to 
her till ſhe married without ſuch Conſent, and not a Condition; for 
then it would deſcend to the Heir at Law, and he for Breach thereof 
might enter and defeat the Limitation over ; therefore it was conſtrued 
to be a Limitation, and that the Marriage, without ſuch Conſent, de- 
termined her Eſtate-Tail and caſt the Poſſeſſion upon C. by way of im- 
mediate Remainder. | xeon 5 adhd 

One deviſes Lands to A. his Heir at Law, and deviſes other Lands 
to B. in Fee, and if A moleſt B. by Suit or otherwiſe, he ſhall loſe 
what is deviſed to him, and it ſhall go to B. and dies; A. enters into 
the Lands deviſed to B. and claims them ; and'it was held firſt, That 
this was a ſufficient Breach to give Title to B. ſecondly, That if this 
ſhould be a Condition, it would, by the Deſcent thereof to A. who was 
to perform it, and alſo to enter for the Breach thereof, be merged and 
defeated ; therefore it was held' to be a Limitation which determined. 
the Eſtate of A. and caſt the Poſſeſſion upon B. without Entry. 

This Conſtruction bath likewiſe prevailed in Conveyances to Uſes. 

As where one levied a Fine tothe Uſe of A. and B. his Wife for their 
Lives, and the Life of the Jonger Liver of them ; Remainder after their 
Deaths for ſix Months, to the Uſe of the Executors of 4. and after the 
ſix Months ended, then to the Uſe of C. and D. his Wife, and the Heirs 
of their two Bodies; and for Default of ſuch Iſſue, to the Uſe of 4. 
and his Heirs; provided that if it happen the ſaid A. at any Time 
after have Iſſue of his Body, or any Wife of the ſaid A. at the Time 
of his Deceaſe, to be enſient with any Iſſue begotten by the ſaid 4. 
that then after ſuch Iſſue had, and after 500 Marks paid, or tender'd to 
G. and refuſed, within ſix Months next after the Birth of ſuch Ifſue, 
that then the Uſe of the ſaid Lands, immediately after the Deceaſe of 
the ſaid A. and B. and the ſaid fix Months, ſhall be to the ſaid A and 
the Heirs of his Body; and for Default of ſuch Iſſue, to the right 
Heirs of A. then B. dies, and A. takes another Wife; and by Plow. 
and Dyer, till Iſſue and the fix Months paſt, 4. hath not any longer 
Eſtate than he had before; but Quere if by the firſt Limitation A bath 
not the Fee till Iſſue; and then upon Payment, or Tender and Refuſal 
of the 500 Marks, and the fix Months paſt, the Uſe limited to C. and 
D. in Tail, with Remainders to A. in Fee, does not ceaſe, and ſettle 


in A. in Tail with Remainder to him in Fee as by Eerste FR 
2 | 8 where 
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where A. and B. joined in a Fine to the Uſe of A. in Fee, if B. did 
not pay to A. 10 J. before ſuch a Day, and if he did, then to the Uſe 
of A. for Life, Remainder to B. in Fee; in this Caſe it was held, that 
if B. did not pay the 10 J. before the Day, that A. ſhould have the 


323 
1 Rel. Abr. 
469. 


1 ent 201. 


Spring v. Ce- 


far. * 


Fee abſolutely; which probes that he had it before /ab modo, or ſub- 1 Jen. 390. 


ject to de determined upon ſuch Payment, and a Uſe may well be li- 


mited to ceaſe in one, and to go over to another; and the Statute of 
27 H. 8. carries the Poſſeſſion after it; and in the firſt Caſe the Uſe 
being expreſly limited to in Pee, muſt, as it ſeems, veſt in him till 
the Contingeney happens, *Which determines that Uſe, and gives him 


another inſtead of it, 'x6*-Which" the Statute carries the Poſſeſſion ac- 


i 


cord ingly; but Quære. * Pr 

One levies a Fine, the Conuſee grants and renders the Lands to the 
Conuſor in Tail, upon Condition that he.and the Heirs. of his Body 
ſhould bear the Standard of tHe Conuſee when he went to Battle, and 
if they failed, that it ſhould remain to a Stranger in Fee ; this was held 
a good Remainder, to begin upon ſuch, Condition; but Quere of this 
Caſe, unleſs it be intended by Way of Limitation of Uſe, which may 
ceaſe in one, and be limited ro another. 

Upon a Writ of Error dt of '7re/and the Caſe was this; A. ſeiſed 
of Lands in Fee, and having Iſſue only one Daughter, named B. b 
Leaſe and Releaſe conveys his Lands to the Uſe of himſelf for Life, 
and after his Death to the Uſe of B. in Fail, provided that ſhe married 
with the Conſent of the Truſtees, or the major Part of them, ſome 
Perſon. of the Family and Name of Htzgerald, or who ſhould take 
upon him that. Name immediately after the Marriage; but if not, then 
the Truſtees to raiſe a Portion out of the ſaid Lands for B. and the 
Lands to remain to C A. dies and B. marries one who neither was nor 
took upon him the Name of Fitzgerald; and the only Point on which 
Judgment was there given, was the Want of Notice in B. of the Set- 
tlement, without which, being Heir at Law, and ſo having a Title by 


Deſcent, ' ſhe was not bound ex” officio to take Notice of the Condition; 


but this fully proves the*Point"in Queſtion, that if ſhe had had ſuf- 
Eſtate, and caſt the Poſſeſion upon C. Who was next in Remainder. 
: i _—_— "FR bn 5 4 ind | $2 6 WOT ER 
3. Between a Limitation over in Caſe of a Will, and where 
| no Limitation is made over. 
A. ſeiſed of Lands, and having Iſſue two Daughters only, deviſed 


Lands to the eldeſt and her Heirs, and that ſhe pay to her youngeſt 
Siſter yearly 30 J. and per Cur. this was a Condition, for otherwiſe the 


Plow. 34. 


2 Mad. 28. 
Malone v. 
Fitzgerald. 


ficient Notice of the Condition, her breaking of it had determined her 


Cro. Ex. 
146. Crick+ 


mere v. Pater- 


youngeſt Siſter would have no Remedy for the Rent ; and being at 


Condition, it deſcended upon both the Daughters as Heirs, and for 
Breach thereof the youngeſt might enter into a Moiety of the Land 
with her Siſter; for there being no Limitation over to the youngeſt 
for Default of Payment, if ſhe had not been equally Heir with her 
Siſter, ſhe would have been without Remedy. 

So where a Copyholder in Fee of Lands in Borough Engliſh, having 
Ifſue three Sons, 4. B. and C. ſurrendred his Land to the Uſe of his 


Cro. Tac. 56. 
Curtis v. Wal 


Will, and after deviſed them to B. in Fee, upon Condition that he «r/or. 
ſhould pay to his four Siſters 207. a-piece at their full Age, and dies; F. 11. 


A. the eldeſt Son hath Iſſue two Daughters, and dies, B. is admitted, 
and does not pay the 201. a-piece ; C. the youngeſt Son enters; and it 
was objected that this was a Limitation to B. till he failed to pay, Ec. 
and fo ſhould go to the youngeſt Son, who was inheritable by the Cu- 

om; but it was adjudged to be a Condition, and that for Breach 
thereof the Daughters of A. the eldeſt Son ſhould enter; but it ſeems 


that 


- 
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that after ſuch Entry the Heir by Cuſtom ſhall enter upon them; but 


Quere if the Deviſe had been to the eldeſt Son upon ſuch Condition, 
this had been a Limitation, which upon Non-payment would hare 
carried the Land to the youngeſt Son who was Heir by Cuſtom ; fo 
otherwiſe, if it ſhould be a Condition by the Deſcent to the eldeſt Son, 
*twould be merged and defeated ; but Quzre if the Land had been de. 


ſcendible to the eldeſt Son as other Inheritances at Common Law are, 


1 Co. 83. 
Mo. pl. 831, 
359. 

6 Co. 40. 
9 Co. 127. 
Cro. Elix. 378. 


and ſuch conditional Deviſe had been made thereof to the eldeſt Son with. | 

our any Limitation over for Default of Payment, Quærr if in ſuch Caſe 
the Legatees had any other Remedy than by Bill in Equity for their | 

Legacies, for the Land not being given to them, it will be hard to main- 


tain, that for Breach of the Condition the Land ſhould go over to then, 
therefore in ſuch Caſe it ſhould ſeem they have no Remedy but in 
Chancery, where the eldeſt Son will be looked upon as a Truſtee for 
the Payment of ſo much Money to them. Þ Tt 


4. Between Remainders that are to ariſe upon Conditions | 


agreeable to the Rules of Law, and ſuch as are to artiſc 
2 Conditions repugnant and againſt the Rules. of the 
aw, | . f 


If one by his Will, by Covenant to ſtand. ſeiſed, Feoffment to 
Uſes or other Conveyance whatſoever, gives or conveys Lands to or to 
the Uſe of A. his eldeſt Son and the Heirs, Male of his Body, Re- 
mainder to or to the Uſe of B. his ſecond Son and the Heirs Male of 
his Body, and ſo to the third and other Sons in like Manner; and after 


Cro.Fec. 698, adds a Proviſo, that if A or his Iſſue, or any other of his Sons in Re- 


10 Co. 36. 


mainder, ſhall attempt to alien, Sc. or ſhall alien, Ec. by which any 
Eſtate ſhall be barred, . that then immediately after ſuch Attempt, 
and before any Act executed, or immediately after ſuch Alienation, the 
Uſe and Eſtate of him fo attempting or aliening, Sc. ſhall ceaſe as if 


he were naturally dead, and that then it ,ſhall remain immediately to 


ſuch Perſons to whom it ought to come by the Intent of the Indenture 
or Will, or to him in the next Remainder, Cc. in this Caſe the Re- 
mainders are actually veſted as Remainders in all the Sons; but asto 
their taking Effect in Poſſeſſion upon Breach of the Condition, or ſoonet, 
or hea than they would have done if there had been no Condition 
at all, the Proviſo or Condition is totally repugnant and againſt Lav ; 
for be it either a Condition or a Limitation, it can't carry over th 
Eſtate to him in Remainder upon Breach thereof; for if it be a Con- 
dition, then the Donor and his Heirs only can take Advantage of tit 
Breach thereof, not thoſe in Remainder who are Strangers; and if the 
Donor or his Heirs enter for Breach of the Condition, they thered/ 
defeat not only the preſent Eſtate, but all Remainders dependant 
thereupon; if it be a Limitation till they alien only, yet it is repugnant 
that when by the Alienation the Eſtate is actually ſettled and veſted in 
the Alienee, that the ſame Alienation ſhould at the ſame Time ve 

and ſettle the Eſtate in another; and for the Words attempting, et. 
deavouring, or going about to alien, they are of too uncertain a Sign" 
cation to receive any Countenance, and what ſhall be ſaid a ſufficien' 
Attempt, and what not, is hard to determine; beſides that, all ſuch 
Clauſes tend to Perpetuities, to fix Eſtates in Families unalienable, that 
they can upon no Exigencies nor Emergences whatſoever dilp®* 
thereof, to provide for Payment of their Debts, their Wives or young" 
Children; and alſo they deſtroy and enervate the Force of Fines af 

common Recoveries, the great and common Aſſurances, whereby Men 
hold their Eſtates, and therefore with juſt Reaſon all ſuch Clauſes 
are exploded and diſallowed. | 
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One deviſes Lands to his Son A. and the Heirs Male of his Body, Cre. Zac. 6t- 
provided that it 4. or any Iſſue Male of his Body, alien, give or 3 
grant the Premiſſes to any Perſon for above twenty Years, Sc. that 2% 
then the ſaid Premiſſes, for Default of ſuch Iſſue Male of the Body of 474. 

A. immediately upon every ſuch Alienation, Gift or Grant, ſhall re- 

main and come to my Son B. and the Heirs Male of his Body, Cc. and 

dies; A. enters and makes a Leaſe for a thouſand Years, and dies with- 

out Iſſue Male, leaving C. his Daughter and Heir; B. enters upon her, 

C. re- enters; and *twas held firſt, That the Remainder to B. was not to 

take Effect but upon Alienation and Death without Iſſue Male, and not | 

upon the Death of A. without Iſſue Male only; ſecondly, That the | 
Remainder being limited to take Effect upon ſuch Alienation ſhould | 
never ariſe, becauſe by the Alienation the Land is given to another, x lj 

and then it is repugnant to make the Alienation to one ſufficient to | i 

carry the Land to another. | | 
One deviſes Lands to A. in Tail, upon Condition that he ſhall not N, Al. l 

alien, and that if he dies without Iſſue it ſhall remain to B. in Fee; af- 412: SH v. 

ter A. aliens, yet B. can't enter for the Condition broken, but the Lndy Bond. | 

Heir at Common Law, becauſe this is not a Limitation, but a Con- | 
dition, by Coke and Harburton ; but Quere if A. after dies without Iſſue, || 

if B. may not enter; for .though the Heir enter for the Condition | | 

broken, and hold till the Eſtate-Tail determined, yet the Remainder i 

to B. ſeems good by Way of executory Deviſe, to ariſe out of the Re- | 

verſion veſted in the Heir by his Entry for Breach of the Condition, 

and not as an immediate Remainder, becauſe it is not to take Effect till 

the Death of A. without Iſſue, and yet the Eſtate-Tail of A. by Breach 


of the Condition may determine long before. 


One deviſes Lands to A. and the Heirs Male of his Body, provided 17 ¼. 321. | 
that if he does attempt to alien, that then immediately his Eſtate ſhall Cor: 2 

ceaſe, and B. ſhall enter; after A. makes a Feoffment in Fee, and %%% pj... | | 
thereupon B. enters; and it was adjudged in the Grand Seſſions againſt os. | 
B. whereupon he brought a Writ of Error; and firſt it was agreed, Moor 543 
That Tenant in 'Tail could not be reſtrained from Alienation by Fine 

or Recovery; ſecondly, That a bare Attempt would be no Breach ; 

but then it was argued, that he might be reſtrained from aliening by 
Feoffment, or other Act which would amount to a Tort, and make 4 
a Diſcontinuance, and that this Proviſo imports as much ; and there- | I 
fore the Feoffment was a Breach, for that was an Attempt, and more; 
and that therefore it ſhculd determine the Eſtate-Tail quaſi by Limita- 
tion, which would give an immediate 'Title of Entry to B. by execu- 
tory Deviſe, and that the Current of Authorities, ſince 10 Co. 40. are, 
that a Condition in a Will ſhall be taken as a Limitation ; but the 
whole Court held the Condition void, becauſe non conſtat what ſhall be 


adjudged an Attempt, and how it ſhould be tried; and ſo the Judg- 


ment was affirmed. | 

But where one having two Sons, deviſed Blackacre to his eldeſt in 2 Loon. 38. 
Tail, and Whiteacre to his youngeſt Son in Tail, proviſo ſemper that Me. 271. 
if any of his Children alien or demiſe any of his Lands to them de- Vite Da 
viſed before they come to the Age of thirty Years, then the next“ 
Brother ſhall enter; the eldeſt enters, and lets Blackacre before his 
Age of thirty Years; and this was held a good Limitation till they 
aliened, and that upon Alienation it ſhould go to the other ; but this 
Caſe differs from the preceding Caſes, for here was no total Reſtraint 
of Alienation, but only till they arrived to ſuch an Age as they might 
be preſumed to have full Diſcretion, and to know well what they did, 
which was but a reaſonable Reſtraint; but in that Caſe where the 
younger Brother entered into Blackacre by Virtue of the Limitation, 


rr, it before his Age of thirty, it was held that the eldeſt Bro- 
oL. IV. 


40 ther 
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15. Wil. 
104. 

2 Vern. 635. 
Collins v. 


Plummer. 


Phw. 23 to 


29. 
Co. Lit. 378. 


ther could not enter into it again, becauſe by the Entry of the younger 
Brother that Part was of the Limitation for ever. 

Upon a Marriage-Settlement A. is made Tenant for Life, Remain. 
der to the Heirs of his Body by his Wife Zane; and in the ſame 
Deed A. covenants not to ſuffer a Recovery, but that the Lands ſhall 
be enjoyed according to theſe Limitations; A. notwithſtanding his Co- 
venant ſuffers a Recovery, and deviſes the Lands; and it was held in 
Chancery, that A. being Tenant in Tail, and as ſuch having Power to 
ſuffer a Recovery, the Lands deviſed ſhall not be affected, but that the 
Covenant was good, and ſhould therefore bind his Aſſets. 


5. Between ſuch Mods as aftually make a Condition, and 
ſuch as ore only veſcriptive of the Time and Manner when 
and how the Remainders are to ariſe. 


As where one made a Leaſe to A. for Life, Remainder to B. fot 
Life; and if it happen B. dies before A. then the Lands to remain to 
C. for Life; B. dies in the Life of A. and then A. dies, and if the 
Remainder to C. was good, was the Queſtion ; and 'twas argued that 
it was not, becauſe it was appointed to begin during the particular 
Eſtate, where it ought to be limited to take Effect after the particular 
Eſtate ended, and therefore a Leaſe for Lite to 4. Remainder to B. 
for Life, and if A. dies, that then it ſhall remain to C. in Fee, this 
Remainder is void, becauſe then it would ſubvert the Remainder to 
B. and therefore is repugnant to the Eſtate firſt limited to B, Soa 
Leaſe to two for their Lives, Remainder after the Death of the 
firſt of them to C. in Fee, is void, becauſe it would defeat the 
Survivorſhip given by the firſt Words; ſo here, ſecondly, it was ar- 
gued, That this Remainder was void, being to begin upon a Condition, 
whereof none ſhould take Advantage but the Leftior and his Heirs; 
thirdly, That this Remainder being to begin upon a Condition prece- 
dent, did not paſs out of the Leſſor at the Time of the Livery, as all 
Remainders ought, and therefore alſo was void. But on the other 
Side it was argued and adjudged, that firſt, Here was no Repugnancy, 
for it was not intended that if B. died, living A. that then C. ſhould 
have the Land immediately, but that then it ſhould remain to C. asa 
Remainder, v/z. after the Death of A. and as B. would have had it it 
he had lived ; ſecondly, That this was not a Condition, but a Limi- 
tation when the Remainder ſhould begin; for if it were a Condition, 
it would go in Reſtraint of the Thing given upon ſomething to be 
done or not done by the particular Tenant, which here it does not; 
therefore if one makes a Leaſe to A. for Life, upon Condition that it 
B. marries the Daughter of the Leſſor during the Eſtate for Life, 
that then it ſhall remain to B. this is no Condition to defeat or abridge 
the Eſtate of A. but is only a Limitation when and how the Remain- 
der to B. is to take Effect. So if a Leaſe were made to A for Life, 
upon Condition that if B. pay to the Leſſor 207. that then after the 
Death of A. the Land ſhould remain to B. this is good, becauſe it does 
not go in Abridgment of the firſt Eſtate; but if ir was, that then im- 
mediately upon ſuch Payment the Land ſhould remain to E. this would be 
void, becauſe this would go in Deſtruction of the firſt Eſtate, without 
any Thing to be done or not done by him, and of ſuch Condition the Leſ- 


ſor and his Heirs only can take Advantage, not a Stranger, and therefore 


the Remainder to ariſe thereby is void. So if a Leaſe be made to tv 
tor their Lives, upon Condition that if one of them died within feve" 
Years, that then after the Death of the other the Land ſhould rem!" 
to a Stranger in Fee, this is a good Remainder, being not to beg" 
upon a Condition, but upon a Limitation or Modus appointed by rn 

| | 85 | eſſof; 
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Leſſor; and they all agreed, that a Remainder to begin upon an im- 
poſſible or illegal Limitation or Condition would be void; as upon a 
Condition that if A. the firſt Leflce alien, or if B. kills a Man, that 
then it ſhould remain to him, theſe Remainders ſhall never ariſe. So 
the Caſe of Pleſington, who made a Leaſe for Years upon Condition 
that if he aliened the Reverſion,. that then the Leſſee ſhould have it 
to him and his Heirs; this Limitation was void, becauſe repugnant, | jo 
that when he aliened the Reverſion to one, the ſame Alienation ſhould R 
carry the Land to another; alſo the better Opinion ſeems that the Re- 1 
mainder paſſed out of the Leſſor preſently, and is carried into Abey- 
ance, to be executed when the Contingency happens. 

A. had Iſſue two Sons B. and C. and B. had Iſſue a Son D. and C. 2 MH 293. | 
had Iſſue a Daughter E. then A by Will deviſes Lands to his Son B. E,. | 
for Life, and after his Death to his Grandſon D. and the Heirs Male 1%. | li 
of his Body; and if he die without Iſſue Male, then to his Grandaugh- | 
ter E. in Tail, and charged it with ſome Payments; then comes this | | | 
Proviſo, Provided that if my Son C. ſhould have a Son by his now Wife, | — 
then all my Lands ſhall go to ſuch Son and his Heirs, he paying as . 
ſhould have done; afterwards a Son was born; and the Queſtion was, 

Whether the Eſtate limited to B. the eldeſt Son, was thereby defeated ? 
But per Cur. this Proviſo did only extend to the Cale of E.'s being in- 
titled, and had no Influence on the firſt Eſtate limited to the eldeſt 
Son. 

A. by his Will deviſed Lands to B. his ſecond Son, and if he depart 1 Le». 285. þ 
this World, not having Ifſue, then I Will that my Land ſhall remain 1 i 
over to another, and died; B. had Iſſue C. and died; then C died with- 2 aig "9 
out Ifluc; it was urged, that the Remainder could not take Effect, 
becauſe it was limited to take place on a Condition Precedent, which 
in this Caſe had not happened; for B. left Iſſue, and ſo did not depart 
the World not having Iſſue, as the Words of the Will are; yet, per Cur. 
it was adjudged, That though literally he could not be ſaid to depart 
the World not having Iſſue; yet, ſince that Iſſue died without Iſſue, fl 
by the Intent of the Will, and the Conſtruction of Law, he was dead i! 
without Iſſue whenever the Iſſue failed; as in a Formedon in Remainder | 
or Reverter, though the Donee hath Iſſue, yer, if after the Eſtate- Tail 
determines for want of Iſſue, the Writ ſuppoſes that the Donee died 
without Iſſue; 4 fortiori in Caſe of a Will ſuch Conſtruction ſhall be 4 
made to ſupport the Intent of the Teſtator. il 

So where A. upon Marriage conveyed Lands to the Uſe of himſelf 1 Lev. 35. 1 
for Life, Remainder to his firſt and other Sons in Tail Male ſucceſſively z 1 ent 229- 
and if he dies without Iſſue Male, then to the Uſe of the Daughters 2 RO 
for one hundred Years, for raiſing 1500 J. for their Portions; A. had N g il 
Iſſue a Son and a Daughter, and died; and after the Son died without 1 

Hue; and if the Daughter ſhould have the Term was the Queſtion ; 
and it was argued, That he ſhould not; becauſe he did not die without | | 
Iſſue Male, for he left a Son, though ſuch a Son after died without Iſſue; | 
and it could not be intended that whenever the Iſſue Male failed that | | | 
the Daughters ſhould have their Portions, for that might be 100 Years - 
after when all the Daughters were dead; and ſuch Intention would 
make it ill in its Creation, But it was anſwered and adjudged, that 

q1andocungue the Iſſue Male failed, the Husband in this Caſe may be ſaid 

: to be dead without Iſſue Male; and the Expectation of ſuch a Term 

in Remainder is for their Advantage in Marriage; and ſuch a Term 

: may be as well created to ariſe upon Failure of Iſſue Male, as a Power 

0 
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to ſell upon Failure of Iſſue Male; which hath been adjudged to be good. | 
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(I) Jn what Caſes a Remainder o2 Rever- 
ſion ſhall be ſubject to the Acts oz Charges 
of the particular Tenant. 


A Tenant in Tail, Remainder to B. in Tail, B. grants a Rent-Charge, 

** A. ſuffers a common Recovery, and dies without Ifſue ; the 
Grantee of the Rent-Charge diſtrains the Alienee of A. and the Diſtreſs 
was held unlawful. Firſt, becauſe the Alienee comes in under the Te. 
nant in Tail in Poſſeſſion, whoſe Eſtate was not ſubject to the Charges 
of him in the Remainder ; for if the Tenant in Tail in Poſſeſſion had 
made only a Feoffment in Fee, or a Leaſe for Years firſt, and then 
after a Feoffment in Fee, and died without Ifſue ; yet, till the Feoff. 
ment avoided, the Leaſes or Charges of him in the Remainder ſhould 
not take place either againſt the Leſſee or Feoffee of the Tenant in 
Tail. Secondly, the Reaſon that theſe Leaſes or Charges out of ſuch 
Remainder are good, is for the Poſſibility of the Remainders coming 
into Poſſeſſion ; for of itſelf it is a thing not manurable or viſible, and 
conſequently not liable to any Diſtreſs; and therefore if ir be deſtroyed 
before it comes into Poſſeſſion, the Charges granted thereout muſt fall 
too, as the Shadow fails with the Subſtance. Thirdly, another Reaſon 
is, that he who claims only out of ſuch Remainder after an Eſtate can- 
not falſify the Recovery had againſt the Tenant in Tail, for the Re- 
covery bars the Remainder itſelf; ſo that he cannot falſify or any way 
plead to defend his Remainder, unleſs he were vouched, nor by Con- 
ſequence can thoſe who derive their Intereſt under him. 

But where A. was Tenant for Life, Remainder to B. in Tail, and 
B. granted a Rent-Charge, or made a Leaſe for Years, to begin after 
the Death of the Tenant for Life; and 4. the Tenant for Life, after 
ſuffered a common Recovery, though with Voucher of B. in the Re- 
mainder in Tail; yet the Leaſe or Rent ſhall take Place according as 
they were made or granted, for there ſuch a Leſſee or Grantee may 
falſify the Recovery either by the Common Law or Statutes; for the 
Tenant for Life hath no Power to bar the Remainder, without the A.- 
ſent or Concurrence of him in the Remainder, as the Tenant in Tail 
in the Poſſeſhon hath; and his Aſſent or Concurrence cannot operate 
to defeat his own Acts, any more than a Recovery againſt 'Tenant in 
Tail in Poſſeſſion can defeat his own Leaſes or Grants; becauſe in both 
Caſes the Recoverer comes in by the Tenant in Tail, whether in Poſſel- 
ſion or Remainder, who alone has Power over the Eſtate, and ſhall be 
bound by his own Acts. 

If 4. be Tenant for Life, Remainder to his firſt and other Sons in 
Tail Male; Remainder to B. in Fee; and A. before the Birth of any 
Son makes a Leaſe for Years, grants a Rent-Charge, acknowledges 4 
Statute, E9c. and afterwards ſurrenders to him in the Remainder, ot 
makes a Feoffment, or commits other Forfeiture, for which he in the 
Remainder enters; yet he ſhall hold the Eſtate ſubject to the Charges 
of the Tenant for Life; for theſe being his own Acts to determine his 
Eſtate, ſhall not turn to the Prejudice of the Leſſee or Grantee, uhe 
is a Stranger; but his Eſtate for Life ſhall to this Purpoſe be ſtill ſaid 
to have Continuance, though as to all other Purpoſes it is determined; 
and therefore the contingent Remainders not being to ariſe out of the 
Eſtate for Life, but depending thereon till they come in E/ſe, are, b) 
the Determination thereof before they come % Ee, deitroyed at 


gone. 2 
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So where Leſſee for Years of an Advowſon granted the next A- Ce. 145. 
voidance, and after ſurrendered the Term to the Leſſor, yet this ſhall - = pet 
not defeat the Grantee of the next Avoidance; becaufe the Surrender : 
was his own Act, before which there was a good Grant, and that ſhall 
bind him in the Remainder, who to this Purpoſe comes in under the 
Eſtate of the Grantor. | | 

So where two Jointenants for Life were, and Judgment in Debt was 6 Cv. 79. 
given againſt one of them, and then he releaſed to the other Jointenant, 2 * 
who died, and he in the Reverſion entered; yet it was adjudged, that 
he ſhould hold a Moiety ſubject to the Judgment, during the Life of 
the Jointenant who releaſed ; for as to this Purpoſe, the Eſtate for Life 
in a Moiety hath ſtill Continuance, though to all other Purpoſes the 
Leſſor was in of his antient Reverſion for the whole, and the Jointe- 
nant to whom the Releaſe was made, was in by the firſt Leſſor, and not 
by him who made the Releaſe. 

One ſciſed of Lands in Fee grants thereout a Rent-Charge to A. for Ce. Car 101 
Life, and after makes a Leaſe to A. for go Years of the ſame Lands; _ 2 
then A. ſurrenders his Leaſe to the Leſſor, who accepts it; and after „ b 
A. diſtrains, and avows for the Rent; and it was held he might, be- zierten. 
cauſe by the Leaſe for Vears the Rent was only fuſpended, and now, 
by the Surrender of that Leaſe the Suſpenſion is taken off, and by 
Conſequence the Rent revived; as if the Leaſe for Years had been 
made upon Condition only, by Breach of the Condition, the Leaſe 
being determined, the Rent would revive; though as to any Stranger 
who might have Prejudice by ſuch Surrender, the Leaſe for Years ſhall 
ſtill be ue to have Continuance. 

Tenant for Life of a Copyhold, Remainder in Fee; he in Remain- Cee. Flix. 
der makes a Leaſe by Parol (which, as it ſeems, muſt be warranted by — — 
Cuſtom); then the Tenant for Life, and he in the Remainder, join in v. Vile, & 


2 a a wid. Co. Lit. 
a Surrender to the Uſe of him in the Remainder in Fee; and the Que- 338 


ſtion was, If this was a good Leaſe, and ſhould take Effect in the Life Cro.E/iz.547- 


of the Tenant for Life? And it was held that it ſhould; for it was a 
good Leaſe againſt him in the Remainder; and by the Surrender of the 
Tenant for Life, to the Uſe of him in the Remainder, his Eſtate is 
merged in the Fee, and cannot hinder the Leaſe taking Effect, more 
than if he were dead; and the whole being in his Hands can have no 
Privilege ſevered from the Inheritance; as if he in the Remainder grant 
a Rent-Charge, and after the Tenant for Life ſurrender, the Rent 
ſhall begin preſently. 


So where one made a Leaſe for Years, and after granted the Re- Plow. 198. 


verſion to another for Years, to begin after the End or Expiration of #7*/"Cafc. 


the firſt Term; and then, during the Continuance of the firſt Term, | 
made a Leaſe for Life to the firſt Leſſee ; whereupon the Grantee. for 
Years of the Reverſion brought an Ejectment; and it was held maintain- 
able, becauſe the firſt Leaſe for Years being, by the taking ſuch Leaſe 
for Life, ſurrendered and gone, by the Act and Concurrence of the 
Leſſee and Leſſor, his Grant of the Reverſion comes next to take Place. 
If a Woman Inheritrix takes a Husband, and they have Iſſue a Son, Lie. $. 636. 


and the Husband dies, and ſhe takes a ſecond Husband who lets the Ce. Lit. 333. 


Lands to one for Life, and then the Tenant for Life ſurrenders his 
Eſtate to the ſecond Husband, the Son may enter upon the ſecond Huſ- 
band during the Life of the Tenant for Life; becauſe as to the Son the 
Eſtate for Life is drowned, and by Conſequence the Inheritance, which 
the Husband gained wrongfully by making ſuch Leaſe, is now by the Sur- 
render thereof vaniſhed and gone ; and then the rightful Inheritance falls 
upon the Son, and he may enter as if no ſuch Leaſe had been made. that 
which hindered his Entry being taken out of the Way. But if a Rever- 
lion be granted with Warranty, and the Tenant for Life ſurrenders his 


Eſtate for Life to the Grantee, yet ſhall not the Grantee have Execution 
Yor. IV. 4 P | in 
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in Value upon the Warranty againſt the Grantor, during the Life of the 


Tenant for Life, So if the Tenant for Life ſurrender to him in the Re. 
mainder, or Reyerſion, within Age, yet he ſhall not have his Age, becauſe 
in theſe Caſes ſuch Surrenders would work a Prejudice to athird Perſon, 
which the Law will not allow; though when it is for the Benefit of a 
third Perſon, he ſhall take Advantage thereof. 

A. ſeiſed of Lands in Fee makes a Feoffment to the Uſe of himſelf 
and the Heirs Male of his Body ; Remainder in Tail to ſeveral others, 
Remainder to his own 4 Heirs ; Proviſo, that if there ſhall be a Fail- 
ure of Iſſue Male of his Body, and that B. be dead, and C. be married, 
ar of the Age of twenty-one Years, then the ſhall have 2091. per Ann, 
for ten Years; then A. dies, leaving D. his San, who makes a Leaſe for 
one thouſand Years, then leyies a Fine and ſuffers a Aae and after- 
wards dies without Iſſue Male; and the Contingencies did all happen; and 
The Queſtions were, Firſt, if this Rent was barred by the Recovery ? 
Secondly, If the Leaſe for ane thouſand Years was chargeable with it? 
And it was adjudged per tot Cur. that this Recavery that barred all the 
Remainders did alſo bar this Rent, which was to ariſe out of them; 
for thqugh jt were to ariſe precedent to the Remainders, yet it was 
ſubſequent to the Eſtate-Tajl of him who ſuffered the Recovery; and 
therefore being chargeable upon, and to ariſe only out of theſe Re- 
mainders, and they heing barred by the Recovery, ſo was this Rent 
alſo, which was to ariſe thereout; and for the very fame Reaſons given 


in Capell's Caſe, which it was ſaid was the ſame Caſe with this. Se- 


condly, it was adjudged that this Rent could not be chargeable upon 
the Leaſe for one thouſand Years ; becauſe that was derived out of the 
Eſtate-Tail, which was precedent to and Paramount the Commence- 
ment af the Rent; and the Leſſee was in after the Remainders barred 
by the Recoyery, in Cantinuance of the firſt Eſtate-Tail ; which Leaſe 
being before the Recovery, the Recoveror took the Eſtate ſubject 
thereto; and they agreed that if a Gift in Tail be made, rendering 
Rent, or upon Condition of Re-entry, that no Recovery by the Te- 
nant in Tail will bar the Rent or the Condition, they being coeval 
with the very Eſtate-Tail itſelf; and therefore the Recoveror, who 
comes in in Continuance of the Eſtate- Tail, takes it ſubject to ſuch Rent 
or Condition; and yet, in this Caſe of the Rent, the Reverſion is bar- 
red, though the Rent continues as a Rent-Service diſtrainable for at 


Common Law; but the Condition they ſay muſt be a Condition an- 


nexed to the Rent, and not a collateral Condition; for that will be bar- 
red with the Reverſion by a common Recovery. 


* 


(K) To what Purpoſes the Remainder is ac- 
counted but as one with the particular 
Eſtate, and where they are regarded as 
ſeveral Eftates. | | 


F one makes a Leaſe to 4. for Life, Remainder to B. for Life in 

| Tail, or in Fee, and A. dies, the Law adjudges the Freehold in . 

preſently, and he is Tenant to every Præcipe till he diſclaims cr dif- 

agrees to it; for both the particular Eſtate and Remainder make but 

one Degree, and a Writ of Entry ſur Diſſeiſin may be brought againſt him 
in Remainder after the particular Eſtate ended, as well as it might again 

the particular Tenant himſelf; and if there be Tenant for Life, by 
| | | 2 ma'nac 


| alſo de 
do, therefore neither can he defeat the Eſtate for Lite. 
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mainder over of a Seignory, and the Tertenant aliens in Mortmain, 
they both ſhall have but one Year and a Day for Entry; and if Termor 
or Guardian lets for Life, the Remainder over, and he in the Reverſion 
agrees, he is a Diſſeiſor as well as the 'Tenant for Life. 
If a Diſſeiſor makes a Leaſe for Life, Remainder over in Fee, and ½ 521. 
the Diſſeiſee releaſe to the Tenant for Life, this ſhall enure to him in Ce. Lit. 297. 


0 the Remainder, becauſe by the Releaſe all his Right is gone; but a 


Confirmation only of the Eſtate for Life ſhall not enure to him in the 
Remainder, becauſe nothing is confirmed but the Eſtate for Life, and 
then the Remainder lies open without any Sanction given to it; but 
in the other Caſe, by the Releaſe of the Diſſeiſee to the Tenant for 
Life, all his Right is gone, and the Tenant for Life doing Wrong only 
during his own Eſtate, the Releaſe can extend only to cure that 


| Wrong, and therefore for the Reſidue muſt fall into the Remainder. 


So it is if Feoffee upon Condition makes a Leaſe for Life, Remainder 
in Fee, and the Feoffor releaſe the Condition to the Leſſee for Life, 
this ſhall enure alſo to him in Remainder, becauſe the Condition went 
to the whole Eſtate, and therefore being diſcharged muſt exonetate 
the whole Eſtate, whereof he in the Remainder has Parrt. 
If the Diſſeiſee confirm the Eſtate of him in the Remainder, with- Z. 5. 521. 
out any Confirmation made to the Tenant for Life, yet the Difſeiſce 
can't enter upon the Tenant for Life, becauſe the Remainder is de- 
pending thereon; and if he ſhould defeat the Eſtate for Life, he muſt 
* the Remainder which he has confirmed; but this he can't 


So if a Diſſeiſor make a Leaſe for Life, ſaving the Reverſion to Ce. Li. 298. 


himſelf, and the Diſſeiſee confirm the Reverſion of the Diſſeiſor only, 


yet he can't enter upon the Tenant for Life, becauſe then he muſt 


draw out and defeat the Reverſion likewiſe, which againſt his own 
Confirmation he can't do, (and yet ſuch Reverſion is not depending 
upon the Eſtate for Life, as the Remainder is, but is paramount 
it); for if a Diſſeiſor make a Leaſe for Life, and after levy a Fine with 


Proclamations, and five Years paſs, ſo that the Diſſeiſee is barred for 


the Reverſion, he ſhall not enter upon the Leſſee for Life. 


If a Reverſion or Seignory be granted to one for Life, Remainder Co. Lit. 310. 


to another in Fee, Attornment to the Tenant for Life is good to him 2 Ce. 67. 
in the Remainder likewiſe, becauſe both make but one Eſtate and De- 


gree; and for this Reaſon it is, that if no Attornmer.t be to the Te- 

nant for Life, but after his Death Attornment is made to him -in the 

Remainder, this is void, becauſe both making but one Eſtate, if the 

firſt be not compleated, the other can't take Effect. | 
Admittance of the Tenant for Life of Copyhold Lands is alſo a Cre. £/z. 

good Admittance of him in the Remainder to all Purpoſes, except the 504, 662. 

Lord's Fines, if there be a Cuſtom for two ſeveral Fines; and though 3% L448, 

the firſt Tenant were only for Years, yet Admittance of him is ſuch 15 Bol. Abs. 

an Admittance of him in the Remainder likewiſe, as ſhall make a pf. 505. 

ſeſſio fratris of the Remainder, and carry it to the Siſter of the whole 4 C0. 22. 


| Blood. | Cro. Fac. 31. 


1 Mod. 10:2; 
120. 1 Vent. 260, 2 Lev. 107. 


Cuſtom of a Manor was, that upon Surrender of Copyhold Lands Cr. Fiz. 

made to one and his Heirs, if three Proclamations paſſed, and he did 879. 
not come in to be admitted, the Lord ſhould have it as forfeited ; _ OY 
and there a Surrender was made to the Uſe of A for Life, Remainder 
to B. in Fee; A. ſuffers three Proclamarions to paſs without coming in 
do be admitted; yet it was held, that this ſhould not forfeit the Eſtate 
of B. in Remainder, for they are divided Eſtates; and the Cuſtom be- 

ng to forfeit one Eftate only, ſhall be taken ſtrictly, and intended of 
m intire Fee-Simple in Poſſeſſion, - | 


And 
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Remainder and Reverſion. 


Aeon, pl. 149. 
Cro. Zac. 4.3 7+ 


Cro.Eliz. 598. 


And yet where Copyholds were deviſeable for three Lives ſucceſſive, 
whereof each to take in Order as they were named ; and the Cuſtom 
was, that they could not cut Timber; the firſt Tenant for Life cut 
Timber, this was held a Forfeiture of all their Eſtates; the Reaſon 
whereof may be, that this was but one intire Eſtate in. Poſſeſſion at 
firſt, though the Cuſtom after ſhares and divides it to go in Succeſſion. 
for it is held, that if a Copyholder for Life commit Waſte, this ſhali 
be no Forfeiture of the Eſtate of him in Remainder ; wherein this 
Diverſity appears, that for the Benefit of him in the Remainder his 
Eſtate is accounted as one with the particular Eſtate, and therefore 
one Admittance goes to both; but as to any Prejudice which he may 
receive by the Act of the particular Tenant, his Remainder is ac. 


counted as a ſeveral and divided Eſtate, and ſhall not ſhare in it. 


Dyer 303. 


(a) That each 
hall be Heir 
to the other, 
makes croſs 
Remainders. 
Hob. 33, et 
vide Cro. Tac. 
260, 656, 


W 


(L) Of croſs Remainders, oz thoſe ariſing 
by Implication and Conſtruction of Law, 


A Having Iſſue five Sons, his Wife being enſient, deviſed two Thirds 
of his Lands to his four younger Sons, and the Child zu ventr: 


ſa mere if he were a Son, and their Heirs; and (a) if they all die 


without Iſſue Male of their Bodies, or any of them, that the Lands 
ſhall revert to the right Heirs of the Deviſor ; by this Deviſe the younger 
Sons were Tenants in Tail in Poſſeſhon, with croſs Remainders in Tail 
to each other, and no Part ſhall revert to the Heirs of the Deviſot 
till all the younger Sons be dead without Iſſue Male of their Bodies. 


095. 1 Bull, 62. Owen 25. 1 And. 38. Savil 92. Moor 637. Raym. 455. 1 Vent, 224. 


Cro Far. 65 5. 
2 Rad. Rep. 
281. Gilbert 
v. Witty. 
Cart. 173. 

S. C. cited, 
and admitted 
to be Law. 


But where one having Iſſue three Sons, A. B. and C. deviſes one 
Houſe to A. and his Heirs, another Houſe to B. and his Heirs, and a 
third Houſe to C. and his Heirs, provided that if all his ſaid Chi- 
dren ſhall die without Iſſue, that then all the ſaid Meſſuages ſhall re- 
main and be to his Wife and her Heirs; and it was held by three 
Judges, that upon the Death of one of the Sons without Iſſue the 
Wite might enter, and that here there were no croſs Remainders from 
one Son to another, becauſe being deviſed to them ſeverally by ex- 
preſs Limitation, there ſhall be no greater Eſtate to them by Implica. 


tion; but Lea Ch. Juſt. doubted ; and Dodderidge Juſt. ſaid, that tho 


{6) As in 
4 Leon, 14. 


Dier 3 30. 

1 Ben. 212, 
1 Rol. Ar. 
839. 

Vangh. 267. 
Clatche's Cale. 


perhaps croſs Remainders may be by Implication where there is a De- 
viſe to (Y) two ſeveral Perſons, yet not ſo if to more; for when one 
dies there can't he ſeveral Eſtates by Moieties to ſeveral Perſons, and 
when another dies, Remainder again to another, becauſe of the Incer- 
tainty and Inconvenience ; and that it was never ſeen in any Book, 
where an Eſtate is limited to divers, that there could be croſs Re- 
mainder s. | | 

One ſeiſed of Lands in Fee, by his Will in Writing deviſes Black 
acre to A. his Daughter and her Heirs, and //þitearre to his Daughter 
B. and her Heirs; and if ſhe die before the Age of ſixteen Yea 
living A. then A. thall have Whzteacre to her and her Heirs, and if 4: 
die, having no Iſſue, living B. then B. ſhall have the Part of 4: © 
her and her Heirs; and if both die, having no Iſſue, then to 7. & an 
his Heirs, and dies; B. attains her Age of ſixteen Years, and then 


dies without Iſſue in the Life of A. And firſt it was held by three Ju- 


ſtices againſt Dyer, That the Daughters had an Eſtate-Tail upon i 


I 
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Remainder and Neverſion. 
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whole Will, and not a Fee determinable upon a Contingent ſubſequent; 
ſecondly, That by the Words, if both die without Iſſue, no croſs Re- 
mainders in Tail were created by Implication, but that upon B.'s Death 
without Iſſue, after ſixteen, J. S. ſhould have her Part preſently with- 
out ſtaying till the Death of A. whbout Iſſue. 

A. ſeiſed of Lands in Fee, by bis Will deviſes all his Lands in the N 452: 


County of to his two Daughters B. and C. and their Heirs, vn, x : 
equally to be divided betwixt them ; and in Caſe they happen to die 2 4 « 


without Iſſue, then he deviſes the ſaid Lands to his Nephew J. &. and Pellex. 434. 
the Heirs Male of his Body, and dies; and it was adjudged, that upon S. C. Holme: 
the Death of B. one of the Daughters, the other Siſter took her Moiety Meynel, et 


as a croſs Remainder. rode FOG: 
f 3 Mod. 107. 

It hath been ſaid in a great Variety of Caſes, that eroſs Remainders 
can never ariſe between more than two, from the great Confuſion it 1 You 224. 
would otherwiſe create. Raym. 455 


Fitzg. 97. 


Shaw v. Weigh. 2 Fon. 82. 


It is clearly agreed, that erofs Remainders can only ariſe in laſt Co. Lit 25. 


Wills, and are not to be allowed of in any Deed or Conveyance. . Jorg Abr. 
; Show. 136. 
Richard Holden ſeiſed in Fee, and having Iſſue a Son and three 3 whe 


Grandchildren, by his Will deviſed Part of his Eſtate to his Wife for 17. Paſeb. 
her Life, and the Reverfion of ſuch Part expectant on her Death, and 7 Ge. 2. in 
all other his Freehold Tenements, Oc. he gave to his Son Richard Hol- B. R. and 

den for Life, and after his Death to his firſt and other Sons fucceſſively Mes. 2 Goo. 


2. a like Caſe 


in Tail Male; and for Default of fuch Iſſue, and after the Determi- in f. K. be- 
nation of the ſaid Eſtates, he gave the Premiſſes to his Grandſon tween Brown 
Richard Holden, and his Grandaughter Blizabesb Helden, to be equally » ans 
divided between them, and to the Heirs of their reſpective Bodies iſ- 
ſuing; and for Default of ſuch Iſſue he gave the Premiſſes to his Grand- 
daughter Anne in Fee; the Teſtator died ſeiſed, Richard the Son died 
without Ifſue Male, whereupon Elizabeth and the Grandſon entered, 
and Elizabeth died without ue generally ; Anne Holden married John 
JO and the Queſtion was, Whether there were croſs Remainders 
etween Elizabeth and Richard the Grandſon, or whether the Moiety 
of Elizabeth ſhould go to Arne or ta Richard? And it was reſolved, 
That there were no croſs Remainders between them, becauſe here are 
no expreſs Words, nor is there a neceflary Implication, without either 
of which croſs Remainders can't be raiſed ; that the Words, and for 
Default of ſuch Jſſue, being relative to what goes before, mean only, 
and for Default of Heirs of their ren Bodies, and then it is no 
more than as if it had been a Deviſe of one Moiety to Richard and 
the Heirs of his Body, and of the other Moiety to Elizabeth and the 
Heirs of her Body, and for Default of Heirs of their reſpective Bodies, 
Remainder over; in which Caſe there could be no Doubt; and it was 
held, that this Caſe differed from the Caſe ſupra of Holmes and Mey- 
nell, the Word reſpective being wanting in that Caſe, and the firſt De- 
viſees were the Teſtator's Daughters, and the Remainder-Man only a 


Nephew ; whereas in the preſent Caſe Anne was as near to the Teſtator 
as Richard. 


Yor. IV. 4Q Rent. 


Cro. Fac. 655. 


— — — — — - 
— * 


> — « * w —— 
— — — — 2 — — er : rr nn — — 4 . 


334 


Vent. 
(A) Ot the ſeveral Kinds of Rents: And herein, 


1. Of Rent-Service. 
2. Of a Rent-Charge. 
- Of a Rent-Seck. 


(B) Out of what Things a Rent may Iſſue. 

(C) Upon what Conveyance a Rent-Service may be reſerved, 
(D) By what Mods a Rent may be reſerved oz created, 
(E) How ſeveral Rents may be reſerved in the ſame Deed, 
(F) ©f the Days of Payment. 

(G) To whom Rents may be reſerved o2 granted, 


(H) Of the Continuance of the Rent, and to whom to be 
paid, and therein of the diſtin Intereſts of the Heir and 
Executoꝛs of the Leſſo2, 


(1) Ok the Recovery and Demand of the Rent: And herein, 


1, In what Caſes a Demand is neceſſary. 
2. 'The Time of Demand. 
3. The Place where a Demand is to be made. 


(K) The ſeveral Remedies fo2 Recovery of Rents: And 


herein, 


1. Of the Remedy by Diſtreſs. 
2. Of the Remedy by Writ of Annuity. 
3. Of the Remedy by Aſſiſe. 
Of the Clauſe of Re-entry. 
5. Of the Nomine poenae. | 
6. Of the Remedy by Action of Debt, and as grounded on ſe- 
veral Acts of Parliament. 


(L) Rent when and how diſcharged, and therein of the E⸗ 
vittton of the Tenant, 

(M) Ok Appoztionment, and therein of the Suſpenſion and 
Extinguiſhment of the Rent: And herein, 


1. In what Caſes a Rent may be apportioned by the Act cf 
the Parties, and herein of the Difference between a Rent- 
Service and a Rent-Charge. 


2, In what Caſes they may be apportioned by the Act of Lax, 
or the Act of God. 
3. The manner of ſuch Apportionment, and how the Tenant 
ſhall take Advantage of it. 
I | (A) Of 
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(A) Of the ſeveral Kinds of Rents: And 


herein, 


1. Df Rent-Service. 


q 1T7TLETON deſcribes a Rent (a) Service to be where the Tenant 7; 5 21;. 


holdeth his Land of his Lord by Fealty and certain Rent; or by {«) So called 


Homage, Fealty and certain Rent; or by other Services and cer- Pu we 
. Ce y 
tain Rent. bution was 


made by the corporal Service of the Tenant in plowing his Lord's Demeſne, and which came afterwards to be 
changed into Gabel or Rent; but the Service of Fealty is ſtill incident to a Rent-Service. Co. Lit. 142. 
2 Inft. 19. 1 Vent. 161. — That Suit to a Mill is Rent-Service, Bro. 7it. Ten. pl. 26. 


The Services are of two Sorts, either expreſſed in the Leaſe or Con- C Lit. 96. a. 
tract, or raiſed by Implication of Law. When the Services are expreſ- 7 2 
ſed in the Contract, the Quantum muſt be either certainly mentioned, 17, 
or be ſuch as to a Reference to ſomething elſe may be reduced to a 
Certainty; for if the Leſſor's Demands be uncertain, it is impoſſible to 
give him an adequate Satisfaction or Compenſation for them, as the 
Jury cannot determine what Injury he has ſuſtained. 

Hence it is, that the Lord cannot diſtrain his Tenant in Frankalmoigne, Li- 9. 135, 
for the Duty of ſuch Tenant being to make Oriſons, Prayers and Maſ- 136. 
ſes, and other divine Services for the Soul of the Feoffor, but the Num- 
ber of them not being expreſs'd, the Service is alrogether uncertain ; 
and therefore the Remedy is before the Ordinary, who may inflict Ec- 
cleſiaſtical Cenſures for ſuch Omiſſion. 

But if the Tenant holds of his Lord to ſheer all his Sheep feeding co. Li, 96. a. 
in ſuch a Manor, this is certain enough, becauſe it is eaſy to compute 2 L. Rayn. 
the Number within the Precincts of the Manor, and conſequently what 111. 
Expence the Lord is at in imploying others ro that Work, and wha 
Damages he has ſuſtained by the Omiſſion of his Tenant. | 

In Debt for Rent on a Demiſe, Reddendum after the Rate of 18 J per , nv 76. 
Annum, was adjudged a void Reſervation for Incertainty ; becauſe it may 1 S4. 262. 
be in Corn, or in any thing Satisfactory; alſo an Action might be 2 Yer. 244, 
brought every Day or every Hour, as no Time is limited when the 27% £4147 
Rent ſhould be paid; and the Court was the more inclined to think it“ FR" 

a void Reſervation, from its being on a Leaſe at Will, where the Time 
of Payment of the Rent ſhould be very certain, as the Tenant by hold- 
ing over a Day muſt pay the Rent of the next Quarter. be 

The Services implyed are ſuch, as the Law obliges the Tenant to Ca. Lir. 22. 
perform when there are none contracted for in the Grant; and theſe 23: 
are more or leſs according to the Duration of the Gift; as at Common 
Law, before the Statute ia emptores terrarum, if the Tenant made a 


= 


Feoffment in Fee without any Reſcrvation of Services, the Feoffee held 


by the ſame Services by which the Feoffor held over; becauſe the Ser- 
vices being an Incumbrance on the Land, which the 'Tenant could 
not diſcharge without his Lord's Conſent, muſt follow the Land into 
whoſe Hands ſoever it comes. 

So when after the Statute de Donis the Feudal Right of Reverter 
was turned into a Reverſion in the Feoffor, the Law obliged the Te- 
nant in Tail to do the ſame Services to the Donor, which he was obliged 
to by his ſuperior Lord; becauſe this was an Eſtate of Inheritance 
which poſſibly might have continued for ever. 

Hence it is, that if A ſeiſed of two Acres, one holden of B. by Co. Lit. 23. 
Knights Service, and 124. Rent, and the other of C. in Socage and 
64, Rent, makes a Gift in Tail of both acres, without any Reſervation, 


though 


Lit. 5 19. 
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Rent, 


— 
* 


Co. Lit. 23. 


Co. Lit. 23. 


2 Inſt. 505. 


Lit. 5. 214. 


Lit. F. 215. 
7 Co 24, 51. 
Cre. Elix 656. 
Plow. 134. 


Vide Tit. Au- 
nuty, 


Lit. f. 217. 
Co. Lit. 170. 


4&5 
Fu. 134. 


though the Donor has but one Reverſion, yet the Donee held by two 
diſtinet Tenures and different Services, and purſuant to the Tenure 
and the Services, the Avowry of the Donor muſt be ſeveral; becauſe 
the Donee muſt hold as the Donor held over. | 

So if there be Lord Meſne and Tenant, and the Meſne holdeth by 
124. Rent, and the Teuant by 4d. the Tenant makes a Gift in Tail 
without any Reſervation, the Donee ſhall hold by the 44. Rent, be- 
cauſe his Donor holdeth of the Meſne by that Service; and if the Donor 
die without Iſſue, by which the Reverſion eſcheats to the Meſne, then 
the Donee muſt hold by 12 d. becauſe his Tenure is then of the Meſne; 
and the Tenant muſt hold by the fame Services which his Lord holds 
over. | 
But the Law did not make this Conſtruction on Leaſes for Lives or 
Years, for if the Leffor made no Reſervation, the Law implied none, 
except Fealty, which every Tenant that has any determinate Inrereft 
muſt do; becauſe it is neceffary there ſhould be fome 7n4icium of the 
Tenure, ſince all Lands muſt be held of ſome body. 

But ſince the Statute Quia emptores terrarum, if a Man makes a Feoff. 
ment in Fee, or Leaſe for Life, or a Gift in Tail, Remainder over in 
Fee; the Feoffee ſhall bold of the ſuperior Lord by the ſame Services 
which the Feoffor or Donor held; for by that Act the Tenure upon 
ſuch Donations muſt be of the capital Lord, and not of the Feoffor; 
wherefore upon ſuch Grants there can be no Rent-Service reſerved at 
this Day to the Feoffor, becauſe the Feoffee is not obliged to ſwear 
Fealty to him, inaſmuch as he is not in his Homage, and conſe- 
quently not obliged to do any Services to him for Lands which he holds 
of the capital Lord. 

But ſince the Statute, if a Man makes a Leaſe for Life, or a Gift in 
Tail, ſaving the Reverfion to himſelf, with a Reſervation of Rent or 
other Services, this is a Rent-Service, for which the Law gives the 
Donor er Leſſor a Remedy by Diſtreſs, as before the Statute ; for nei- 
ther the Leſſee nor Donee is Feeffatus within the Act, becauſe there is 
a Reverſion in'the Donor ſufficient to ſupport the 'Tenure of him. 

Therefore in the Caſe of the Feoffment in Fee, or the Leaſe for 
Life, the Remainder in Fee ; if the Feoffor reſerves a Rent, ſuch Rent 
is Seck, becauſe it is unprofitable to the Feoffor, he having no Re- 
medy for the Recovery of it; the Reaſon whereof is, becauſe the 
Land out of which the Rent is reſerved is not held of the Feoffor, and 
conſequently the Feoffee is not obliged to the Oath of Fealty to him 
for Lands which are held of another; and where there was no Fealty 
due, there could be no Seiſure by the old Law for Non-performance of 
the Services, and conſequently no Diſtreſs without the particular Pro- 
viſion of the Parties; and hence the true Reaſon appears, why to 4 
Rent-Service a Power of diſtraining is inſeparably incident by the 
Common Law, without any Clauſe in the Leaſe or Proviſion of ths 

arties. 


2. Df a Rent-Charge. 


Where a Man ſeiſed of Lands grants by Deed Poll or Indentore s 
yearly Rent, to be iſſuing out of the ſame Land to another in Fee, ia 
Tail, for Life or Years, with a Clauſe of Diſtreſs, this is a Rent 
Charge, becauſe the Lands are charged with a Diſtreſs by the exprel 
Grant or Proviſion of the Parties, which otherwiſe it would not be: 

So if a Man makes a Feoffment in Fee, reſerving Rent, and if the 
Rent be behind, that it ſhall be lawful for him to diſtrain, this  # 
122 the Word Reſerving amounting to a Grant from the 
Feoffee. 


1 A Rent 
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A Rent granted for Equality of Partition by one Coparcener to Li. $. 251, 
another is a Rent-Charge, and diſtrainable of common Right without a 3 if 
Clauſe of Diſtreſs; and wr gvoge there be no Tenure of the Siſter who . off 
grants it ; for as the Law for the 


of the is 
dowable. 


Co. Lit. 1 69. 


for the Recovery of it. 


3. Df a Rent-Seck, | 


A Rent-Seck is ſo called, becauſe it is unprofitable to the Grantee, J g. 215, 
as before Seiſin had he can have no Remedy for Recovery of it; as 218. 
where a Man ſeiſed in Fee grants a Rent in Fee for Life or Years, or Ce. Car. 
where a Man makes a Feoffment in Fee or for Life, Remainder in . "I 
Fee, reſerving Rent without any Clauſe of Diſtreſs, theſe are Rents- Cro.Eliz.656. 
Seck ; for which, by the Policy of the antient Law, there was no Re- 
medy, as there was no Tenure between the Grantor and Grantee, or 
Feoffor and Feoffee, and conſequently no Fealty could be due. 

If a Man grants a Rent out of three Acres, and grants over, that if > Co. 51. 
the Rent be arrear, that he ſhall diſtrain for the Rent in one of the Co. Lit. 147. 
Acres, this is one intire Rent, but it cannot be a Rent-Charge for the 
whole, becauſe the greateſt Part of the Land out of which it iſſues is 
not chargeable with any Diſtreſs for the Recovery of it, and denomi- 
natio ſumenda a majori, therefore it is taken to be a Rent-Seck, for 
which, by the Words of the Grant, the Grantee may diſtrain in the 
third Acre; for whenever the Remedy by way of Charge for the Rent 
is not commenſurate to the Rent, the Rent is called Seck, and the 
Charge is only appurtenant or appendix to the Rent, and does not 
give it its Denomination ; and the Reaſon is, becauſe if ſuch original 
Grant ſhould be loſt and worn out by Time, and a Man were to pre- 
ſcribe for it, if he were to give it the Denomination of a Charge, it 
would graſp more Land than was originally intended to be charged ; 
and therefore the Law binds them down to the Denomination of the 
Rent as Seck, and to ſet forth the Charge as an Appurtenant, that by 
Length of Time no more ſhould be comprehended in the Charge, than 
was originally intended in the Grant of that Charge. | 

So it is, if a Rent be granted to two and their Heirs out of one Acre, G. Z 47. 
and that it ſhall be lawful for one of them and his Heirs to diſtrain for 5. 
it, this is a Rent-Seck, and the Diſtreſs given to one is only an Appur- 7 Co. 51. 
tenant to the Rent; and this comes within the Reaſon of the formei 
Caſe, becauſe both the Grantees have not a Remedy by way of Charge 
commenſurate to the Rent granted; but if he to whom the Diſtreſs 
was not limited dies, the Survivor ſhall diſtrain, becauſe the whole 
Rent is then in him, and the Remedy by Diſtreſs, which was given to 
him and his Heirs, ought in Reaſon: ro be extended to the Recovery 
of the whole Eſtate given, and he is now in Seiſin of the whole Rent 
under the firſt Grant. | b | 

But if a Rent-Seck be granted, and the Grantee has Seiſin of the 7.5. 246. 
Rent given to him, as by the Payment of a Penny, Oc. and afterwards Cro.Fac. 142. 
the Grantee is difſeiſed of it, or is denied Payment, which is a Diſ- 
or in Law, the Grantee may at Common Law maintain an Aſſiſe 

or it. 

And it hath been ruled in Equity, that where an Annuity was de- Aer 626. 
viſed by Will to A and the Land ſubject to the Annuity to B. that B. 3 Chan. C 
ſhould give Seiſin of the Rent-Seck to A. that he might have Remedy? 
or the Recovery of it at Common Law, it being the original Inten- 
tion of the Gift, that the Deviſee ſhould have ſome Benefit from it. 


Vol. IV. | 4 R 80 


Conveniency of Coparceners allows Widow out of 
of ſuch Grants, it muſt conſequently give a Remedy to the Grantee Lands, where- 
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1 Chan. Ca, So when a Bill was brought for 3 J. for a Rent of 5 5. Arrear fer 

120. Collet v. twelve Years, the Equity of the Bill being that the Deeds by which 

9 the Rent was created were loſt, and conſequently no Remedy for the 
Rent at Law; and the Court, upon the Plaintiff's proving conſtant 
Payment till the laſt twelve Years, decreed the Defendant to pay the 
Arrears and growing Rent; for ſince by the Payment it was evident 
the Plaintiff had a Right to the Rent, and that he could not without 
his Deeds make a Title at Law, therefore the Court decreed the De- 
fendant to pay the Rent, and ſo ſubjected his Perſon, which poſſibly 
might not have been liable by the Deed that created the Rent. 

And now by the 4 Geo. 2. cap. 28. it is enacted, That all Perſons 
© ſhall have like Remedy by Diſtreſs, and by impounding and ſelling 
© the ſame in Caſes of Rents-Seck, Rents of Aſſiſe and Chief Rents, 
© which have been anſwered or paid for three Years within the Space 
of twenty Years, before the firſt Day of this Seffion of Parliament, 
© or ſhall be hereafter created, as in Caſe of Rent reſerved on a Leaſe, 


th. ww th — * —— 


ꝗ—— 


(B) Out of what Things a Rent may iſſue, 


Co. Lit. 47. 4. T is laid down as a general Rule, that no Rent can iſſue out of any 
1 incorporeal Inheritance which lies in Grant, becauſe they are ſuch 
Things in their Nature as a Man can never recur to for a Diſtreſs. 

Cro.Fac.679. As (a) a Common which was originally granted for the Benefit of 
Noy the Beaſts of every one of the Tenants, and therefore cannot be liable 
(0 5 to a Diſtreſs by the Act of any particular Tenant, as the Right of 
1 And, 26. Common which every Man has runs through the whole Common, and 
Alzor 115. no particular Tenant has a Right to one Part more than another, it 
3 Leo 1. — follows that no (5) Diſtreſs can be taken thereon, nor can the Recop- 
_ PRE. nizors of the Aſſiſe have the View of any particular Part to which the 

er Grantee of the Rent hath a Right, and therefore cannot put him in 


144. 

(4) Though Seiſin of the Rent by a Twig or a Turf. 

a Rent cannot 

for the Reaſons herein mentioned iſſue out of a Common, yet by the 11 Geo. 2. cap 19. F. 8. it is enacted, 

That it ſhall be lawful for every Landlord, his Steward, Bailiff, Receiver, or other Perſon impowered by 

him, to ſeiſe as a Diſtreſs for Rent any Cattle or Stock of their Tenants feeding upon any Common apper- 
dant or appurtenant to any Part of the Premiſſes demiſed. 


Bro. Afiſe, So Rent cannot iſſue out of a Rent, for the Statute of Veſin 2. 
Pl. 2. gives an Aſſiſe in certo loco capiendo; but a Rent cannot be put in 
View. | 


5 Co. 3. So it is of Tithes, for a Reſervation of Rent upon a Releaſe of them 
7 9. Car. 111, is not good, becauſe there is no Place upon which the Diſtreſs can be 
* taken, nor any Land to be put in View to the Recognitors, or of which 
they may give him Seifin, | 4 
i Chan, Ca, But it has been decreed in Equity, that where a Rent-Charge of 
79. Teorndide 20 J. was deviſed out of a Rectory, the Glebe whereof amounted but 
„ Aline. to 40 5s. per Annim, that the whole Rectory ſhould be liable to the 
Payment of the Rent; and the Proprietor of the Rectory was decreed 

to pay the Arrears of the Rent and Coſts. 
7 C. 23. A Rent cannot iſſue out of a Hundred, Fair, Office, Oc. for theſe 
N were inſtituted for particular Purpoſes, and are for publick Utility. 9 
of an Advowſon, in which the Patron has no other Intereſt but to af 


point an able and fit Perſon to the Church, without making apy Fr 
fo himſelf. 
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nuance of the particular Eſtate, yet ſince they relate to Lands which 


1— 
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But though a Reverſion or Remainder be incorporeal, and can paſs 10 E. 4.4. 
only by Grant, yet a Rent reſerved upon a Grant of them is good; . Tit. 


for though the Grantor has no Remedy for them during the Conti- ., 
1 Co. 62. 


— Ve 


_— . IE TEE 8 


were originally granted to make Profit of, the Judges have gone as far Capel's Caſe 


as they could to purſue the Intention of ſuch original Donations, and Ce. Lit. 47- 4. 


therefore have admitted ſuch Reſervations to be good immediately, 
fince the Lands in which the Grantor had the Reverſion were origi- 


nally given for that Purpoſe, viz. to make Profit of; and this Con- 
= ſtruction is the more reaſonable, becauſe in this Caſe there is a Re- 


medy by Diſtreſs for all the Arrears, when the Reverſion executes 


by the Determination of the particular Eſtate, whereas there is no 


Poſſibility of ſuch Remedy in the Caſe of Tithes, Commons, Fairs, 
Oc. 

So, and for the ſame Reaſon it is, if the Lord grants his Seignory, 2 Rl. Ab-. 
reſerving Rent; for here is a Proſpect, though it be diſtant, of a Re- 446. 


medy by Diſtreſs upon the Eſcheat of the Tenancy, 


So if there be Lord Meſne and Tenant, and the Meſne maketh a Gift P. 5. 627. 


in Tail of the Meſnalty, reſerving Rent, this is a good Reſervation, Ce. El 546. 


becauſe the Tenancy may eſcheat to the Donee, and then the Donor 
ſhall have Remedy by Diſtreſs for all the Arrears. 


Alſo if a Leaſe be made for Years of an incorporeal Inheritance, ; Ce. ;. 


Which lies only in Grant, reſerving Rent, ſuch Reſervation is good to Zewel/'« Caſe. 


bind the Leſſee by Way of Contract, for the Non-performance of & ag 303. 
which the Leſſor ſhall have an Action of Debt, becauſe if the Leſſee ,“ 8. 


Lew. N 
undertakes to pay ſuch an annual Sum * his Deed, ſuch Undertaking N 


gives the Leſſor a Right to it, and the 
dies adequate and correſpondent to every Man's Right. 


aw in all Caſes gives Reme- 


As when in Covenant, for Non-payment of Rent, the Plaintiff de- LA. Ron. 


clared that he was ſeiſed of Tithes, and by Indenture demiſed them 77. Da{jor 
to the Defendant, rendering Rent, which he covenanted to pay, and “ Nee 


for the Non-payment of which the Plaintiff brought his Action; but 
the Defendant having pleaded Eviction, to which the Plaintiff de- 
murred, it was adjudged for the Defendant ; the Court holding that 
this was a Rent, and that the Eviction was a Suſpenſion of it, and 


therefore that the Plea was good. | 
If a Man makes a Leaſe of Blackacre to commence in Futuro, and 2 Ro. Reg. 


of IV hiteacre to begin in Præſenti, rendering Rent, payable at Michael. 467. Fal. 


mas, vefore the Commencement of the Term of Blackacre, this is a Has Caſe. 
good Reſervation immediately, for it is but one intire Rent, and as 


ſuch is payable according to the Reſervation. 


So it is, if a Man grants a future Intereſt in Land, as if it be a Leaſe 2 N 4;- 
for Years, to commence five Years after the making of the Leaſe, 446, « via: 


| the Leſſor may reſerve a Rent immediately, becauſe this is a good 2 Kl. Rep. 


Contract to oblige the Leſſee, and to ground an Action of Debt; and 7 


the Leſſor may likewiſe have his Remedy by Diſtreſs for the Arrears . 
hen the Leſſee comes into Poſſeſſion. : 


A Leaſe of the Veſture or Herbage of Land, reſerving Rent, is C. Lit. 47. 


| good, becauſe the Leſſor may come upon the Land to diſtrain the Leſ- 
| fee's Beaſts feeding thereon, 


Alſo the King may reſerve Rent out of an incorporeal Inheritance, Co. Lie. 47. 
becauſe by his Prerogative he may diſtrain in all the Lands of his 5 Ce. 4, 56. 
Leſſee for ſuch Rent; and therefore ſince he has a Remedy for the Lane 39- 


: Rent, there is no Reaſon that ſuch Reſervation ſhould nor be good. 


But if the King's Tenant makes a Leaſe of the Lands not holden 1 F. 7.306. 


of the King, either for Years or at Will, the King cannot diſtrain ſuch %%% de. 


Lands in the Hands of the Under Lefſee. So if they are extended _—_ yo 


du an Elegit, or if they be under Sequeſtration ; but in this laſt Caſe, * 3 


upon 
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Rent. 


upon Application to the Court of Chancery, Liberty will be given 
to diſtrain without incurring any Contempt of that Court. 
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(C) Upon what Conveyance a Rent-Servic | 
may be reſerved. 


10 E. 4. 3. HI it may be laid down as a Rule, that a Rent- Service may 
21 H. 6. 8. be reſerved upon every Conveyance that paſſes any Eſtate to the | 
Co. Lit. 144, Tenant, or enlarges an Eſtate already in, him ; for the Rent being an | 
. , annual Return by Way of Retribution for ſomething given, it follows 
2 Kol. 7. ; 
449. that where no Eſtate paſſes by the Conveyance, there ought to be no | 
Retribution or Return; beſides, the Thing given was antiently in Na. 
ture of a Pledge for the Rent, and therefore ought to be ſuch that the 
Giver might formerly have reveſted himſelf in, and now may have 
Recourſe to for a Diſtreſs upon Non- payment of the Rent; hence 
therefore it is, that if the Diſſeiſee releaſes all his Right to the Dif. F 
ſeiſor, reſerving Rent, the Reſervation is void. 5 | 
Lit. 5. 438. So it is, if there be Lord and Tenant, and the Tenant holdeth of 
Dyer 230. his Lord by Fealty, and 20 5. Rent, and the Lord releaſes to his Te. 
Mz. 631. nant, or confirms his Eſtate in the Tenancy, yielding to him a Hauk 
13 C. 55. or Roſe yearly, this new Reſervation is void, becauſe there is no 
Eſtate given to the Tenant, for which he ſhould make that new Re- 
turn of Service to his Lord; but the Lord upon ſuch Releaſe or Con- 
firmation may confirm the Tenant's Eſtate to hold by leſſer Services, 
as in this Caſe by Fealty and 5 s. Rent, becauſe by the ſame Reaſon | 
that he may releaſe his Seignory, he may likewiſe abridge himſelf of 
Part of it. 2 
10 E. 4. 3. If there be Tenant for Life, and he in Reverſion releaſes to him in 
Co. Lit. 193.6. Tail, reſerving Rent, the Reſervation is good, becauſe the Tenant's | 
2 Rel. Abr. Eſtate is enlarged by the Releaſe, and therefore the Rent reſerved 
449. ought to be paid in Return for the Inheritance given, and the Leſſot 
has immediate Remedy by Diſtreſs for Recovery of it. So upon a 
Surrender by Deed, Rent may be reſerved. | 
13 C. 55. So if the Lord of a Manor, by Indenture at Common Law, releaſes 
Samme's Caſe. to his Copy holder in Fee, to him and his Heirs, or confirms ſuch Lands 
Co. Lit. 193. to his Copyholder and his Heirs, reſerving a Rent, this Reſervation 
is good, becauſe the Releaſe or Confirmation enure by Way of Mitter 
le Eſtate, to paſs an Eſtate at Common Law to him, where before he 
had but a Copyhold or cuſtomary Eſtate at Will; but upon a Releaſe 
or Confirmation, which enures by Way of Mitter le droit, no Rent can 
be reſerved; and in the other Caſe, though the Reſervation, be it dy 
Indenture or Deed Poll, be good, yet without Clauſe of Diſtreſs it b 
only a Rent-Seck. 
Cs. Lit. 193. So upon a Releaſe that enures by Way of Mitter le Eſtate, as when 
one Jointenant releaſes to another, a Rent may be reſerved ; but Q, 
if ſuch Releaſe carries the Fee-Simple, whether ſuch Rent be a Rent- 
Service, inaſmuch as the Releaſee being in from the firſt Feoffor, thete 
can be no Tenure of the Releaſor, and conſequently the Rent mu 
be Seck, unleſs there be a Clauſe of Diſtreſs in the Deed of Releaſe; 
for ſo it is in the Caſe of a Feoffment in Fee ſince the Statute Qs 
emptores terrarum, as is before obſerved. 
2 Iaſt 673. At Common Law no Rent could have been reſerved upon 3 Bar- 
2 Co. 54. gain and Sale, becauſe only a Uſe paſſed, which was not any Eſtate te 


C. L. 144. a. which the Bargainor could have Recourſe for a Diſtreſs; but now U 
Crs. Eliz.595. 1 | | the 
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the Statute 2) H. 8. the Poſſeſſion is executed to the Uſe, and there- 
fore the Bargainor may now have recourſe to the Land for a Diſtreſs. 

There can be no Rent Reſerved upon any Conveyance, that , % 4. 
enurcs by way of Entinguiſhment of the Eſtate of the Grantor, 449. but ſee 
becauſe in ſuch Caſe there is no Reverſion left in him to create a % 57. 
'Tenure; and therefore, if a Leſſee ſurrenders his Eſtate reſerving a | 
Rent, the Reſervation is not good; but this Caſe put by Rolls muſt, 2 Lev. so. 
ir ſeems, be underſtood of a Leaſe for Life; for ſuch a Reſervation Nam. 2-2. 
may be good by way of Contract, upon a Surrender of a Leaſe for TIN 74. 
Years; for when the Leſſor takes an Aſſignment or Surrender of the %, ang 
Leſſee's Term, he agrees to take it under ſuch a yearly Rent; and 1 L 364. 
ſuch Agreement or Contract is a good Foundation for an Action of 1 Z4. Ran. 
Debt, if it be not performed, whether the Agreement be by Deed or . 8 


P | Nonne v. 
aro . I. auI. 


So if a Rent be reſerved upon a Feoffment in Fee, though the Feoffor Carts. 162. 


hath no Reverſion, yet this is a Rent, and recoverable by the Name of 
Rent upon the Contract. | 


(D) By what Moꝛds a Rent may be reſerved 


Rent-Service being ſomething in Retribution for the Land that / ;;, ... .. 
paſſes, it muſt be reſerved by ſuch Words as imply a Return of 7.4 $ 62; 
ſomething that was not in the Grantor before, in leu of rhe Land /e, 142 
given; and therefore Reddendo, Reſervando, Sulvendo, Fucicudo, Inve- * * s. 
_— and ſuch like, are proper Words by which a Rent may be re- 
erved. 

But if a Man makes a Leaſe of Lands, except 124. or præter 12 d. 5. 
Rent, theſe are no good Reſervations, becauſe theſe Words ars only 38 
proper to reſerve to the Leſſor Part of ſomething in Being, and which 
would otherwiſe paſs by the Leaſe. 

So it is, if a Man makes a Leaſe, Salvo or ſaving 205. Rent, this is no 2 N. Abr. 
good Reſervation, becauſe there can be no Saving of any thing not in 449. 
Being; conſequently a Rent-Service being a Return of ſomething not 
in the Leſſor, in lieu of the Land given, cannot be reſerved by Words, 
that, in their moſt extended Signification, can only preſerve ſomething 
already i Eſſe. 

But if there be Lord and Tenant by Knights Service, and the Te- Pe. 5 650. 
nant makes a Gift in Tail, to hold by a Penny, Sub forin/eco Servitio, 
that is, ſaving to the Tenant ſuch Service by which he held the 
Land of his Lord; this is good to make the Donee hold by Knights 
Service; for though the Tenant had not that Service in himſelf, be- 
fore the Gift, yet it was a Service io Being, for the Tenant was obliged 
to do it to bis Lord; and therefore it is but reaſonable that he might 
ſave that Service to himſelf which he was at the Time of the Gift 
obliged to perform to another. 

So it is, if there be Lord Meſne and Tenant, and the Meſne holds 
by Knights Service, and the Tenant by Socage; if the Tenant makes 
a Gift in Tail reſerving Rent, and ſaving the Knights Service, the Do- 
nee in this Caſe likewiſe ſhall hold by Knights Service; becauſe this 
Service was in Being and chargeable upon the Land at the Time of the 
Gifr, though the Tenant was not obliged to it himſelf, and therefore 

Vor. IV. 4 8 | may 
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may be reaſonably ſaved to him who parts with the Land upon which 
they were before chargeable; and the rather becauſe ſuch Conſtruction 
is moſt beneficial to the Publick, and the Donee not injured ; becauſe 
he willingly takes it under ſuch Charge. | 

By Articles of Agreement indented between A. and P. it is cove. 
nanted and agreed, that A doth let Blackacre to B. for five Years 
from Michaelmas following; provided always, that B. ſhall pay at M. 
chaelmas and Lady-day 10 l. by even Portions yearly ; this Proviſo is a 
good Reſervation of the Rent; for as the Words amounted to an im. 
mediate Demiſe of the Lands, ſo the Rent, which is but a Retribution 
for the Land, ought to be paid immediately ; and it cannot be conſtrued 
to be a Sum in Groſs, becauſe by the Words of tbe Articles (which 
being indented are the Words of the Parties) it is to be paid 
Yearly. | 

It Lands be leaſed to A. and he covenants and grants to render and 
pay for the ſaid Lands every Year, during the ſaid Term, to the Leſſor, 
his Heirs and Aſſigns 10 J. this amounts to a Reſervation. So it is, if 
the Leſſor covenants that the Leſſee ſhall hold and enjoy the Land, 
and the Leſſee in Confideratione premiſſorum covenants to pay to the Lef. 
ſor, his Heirs and Aſſigns, an annual Rent of 107. during the Term; 
for here the Rent is plainly given as a Retribution for the Land which 
the Leſſee holds; and this being by Indenture, the Words are looked 
upon to be ſpoke by both Parties, and theſe may reaſonably be con- 
{trued that the Leſſor, in Conſideration of the Land demiſed, reſerves 
the Rent agreed on by way of Retribution or Return ; and therefore 
it has been adjudged, that ſuch Rent goes with the Reverſion to the 
Heir; and the Executor of the Leſſor ſhall never recover it by way of 
Covenant. 


(E) How ſeveral Rents may be reſerved in 


Hob. 172. 
: 5 Co. 54 
Atoor 51, 199. 
- Knight's Cale. 


the ſame Deed. 


ERE the Difference is to be obſerved between a Rent reſerved 
intire in the Reddendum, upon a Demiſe of ſeveral Things in the 
ſame Leaſe (for there tho the Rent be after apportioned to the parti- 
cular Parcels leaſed, yet the Reſervation ſhall be taken as one and intire) 
and where the Rent is not at firſt reſerved intire, but upon the Reſerva- 
tion is ſeveral and apportioned to the ſeveral Things demiſed ; for In- 


tance, If a Leaſe be made of ſeveral Houſes, rendering the annual 


Rent of 5 J. at the two uſual Feaſts, viz. for one Houſe 3 J. for ano- 
ther 10s. and for the reſt of the Houſes the Reſidue of the ſaid Rent 


of 51. with a Clauſe of Re-entry into all the Honfes for Non-pay- 


Dyer 309. 
5 Co. 55. 
Moor 98. 
Ilinter*s Caſe. 


ment of any Parcel of the Rent; this is but one Reſervation of one intire 
Rent; becauſe all che Houſes were leaſed, and the 5 . was reſerved as 
one intire Rent for them all, and the vx. after does not alter the Na- 
ture of the Reſervation, but only declares the Value of each Houſe. | 

But if the Leaſe had been of three Houſes, rendering for one Houſe 
3 J. for another 205. and for the third 20 s. with a Condition to re-enter 
in all for the Non-payment of any Parcel, theſe are three ſeveral Re- 
ſervations, and in the Nature of three diſtin Demiſes, for which the 
Avowries muft likewiſe be ſeveral ; for each Houſe in this Caſe is only 
charzeable with its own Rent, the intire Sum not being at firſt reſeryed 


out of all the Houſes demiſed, and afterwards apportioned to the . 
| ra 
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ral Houſes, according to their reſpective Value, as in the former Caſes; 
but the Particular Sums are at firſt reſerved out of the ſeveral Houſes ; 
and therefore the Non-payment of the Rent of one Houſe can be no 
Cauſe of Entry into another. 

So if the Lord had reſerved out of one Houſe 3. during five Years, ; C. 55. 
and 2as. out of another Houſe during ten Years; and 205. out of the 2 K. Abr. 
third Houſe ta commence ten Years after, theſe are diſtin Reſerva- 48. 
tions and ſeveral Demiſes; and each Houſe is ſubject to a Diſtreſs but 
for its own Rent. 8 | | 

Tenant in Tail demiſed the Site and Demeſnes of a Manor which Cc, Flle. 
had accuſtomarily been let, and alſo all the Manor, and all Lands 341. Tarfeid 
and Tenements belonging to it; habendum the ſaid Site and Demeſnes, “ K. 
and alſo the ſaid Manor and Premiſſes for twenty-one Years; yielding 


and paying for the ſaid Site and Demeſnes 105. and yielding for the 


ſaid Manor and Premiſſes 20s. this was adjudged a gond Leaſe for the 
Site and Demeſnes which had been accuſtomarily let; but for the 
other Parts of the Manor not uſually let the Leaſe was void; and 
the whole Leaſe was not held to be void, becauſe that theſe were ſe— 
veral Reſervations, and fo in nature of ſeveral Leaſes. | 

If a Leaſe be made of two Manors, habendum one Manor for 20s. 4 Leon. 30. 
and the other Manor for 105. theſe are ſeveral Reſervations, and each 
Manor is charged with its reſpective Rent. ; 

A. made a Leaſe of a Cellar for a Year, and if at the End of the ,, c, ,.; 
Year the Parties ſhould agree that the Demiſe ſhould continue, then to . 
have and to hold the ſame for three Years, reddendo inde anuuatim durante Hump! 
dico termino 40 5. this is one intire Reſervation, as well for the firſt % Cale 
Year as for the three Years; for the Words dio termi;zo extend to both 
Terms indifferently. 

And as there may be ſeveral Reſervations in the ſame Leaſe by the j;,, r. 
Words of the Parties, ſo there may be by Act of Law; as where a 
Leaſe for Life is made to an Abbot or Biſhop in their publick Capaci- 
ties, and to F. S. reſcrving a Rent, the Leſſees are not Jointenants but 
'Tenants in common; and therefore the Reſervation of the Rent muſt 
be ſeveral, and the Reverſion, tq which the Rent is incident, muſt fol- 
low the Nature of the particular Eſtates on which it depends, and 
therefore muſt be ſeveral too. | | 

So it is, if there be two 'Tenants in Common, and they make a Leaſe Zi. $ 314. 
for Life, rendering Rent, this Reſervation, though made by Joint Co L= 97.9. 
Words, ſhall follow the Nature of the Reverſion, which is ſeveral %% 202. 
in the Leſſors; and therefore they ſhall be put to their ſeveral Aſſizes it 
they be diſſeiſed, as if there had been diſtinct Reſervations ; but if the 
Reſervation had been of a Horſe or Hawk, which is not in its Natuie 


ſeverable, then for the Neceſſity of the Caſe the Law admits them to 
join in one Aſſiſe. | 


— 


(F) Df the Days of Payment. 


* ESE are either by the particular Appointment of the Parties in PO 
0 ob. 172. 
the Deed, or by Appointment of Law in Default thereof and Co, Lis. 217. 
here it is regularly true, that the Law will never controul the expreſs Plow. 171. 
Appointment of the Parties, where ſuch Appointment will anſwer their 2 Bren 
ntention ; but though there be no particular Days mentioned in the? 
Deed for the Payment of the Rent, yet if the manner of ſuch Appoint- 


ment 


| 
| 
| 
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2 Rel. Rep. 
213. 

5 Co. 102. 

3 Bult. 3 28. 
2 Jen. 109. 


2 Rel. Abr. 


459. 


2 Rel. Abr. 
449 


1 Sid 316, 
Morr 459. 


1 Lutw. 231. 


(a)Latch 264. 


(5) 3 Bulſt. 
329. 


(c) Lit. Rep. 
O1. 
Heil. 53. 


2 Rel. Abr. 


450. 
Noy 18. 


2 Rol. Abr. 


450. 
2 find. 122. 


ment will not fully anſwer the Deſign of the Contract, the Law in 
ſuch Caſe will alter or tranſpoſe the Words of the Deed ; becauſe it is 
the great End of the Law to execute all Contracts however unwarily 
or inartificially framed, according to the Purport and true Intention of 
the Parties upon the whole Deed; thus for Inſtance, If A. makes a 
Leaſe to B. the 6th of Auguſt, rendering yearly the Rent of 4os. at 
the two Feaſts of the Year, viz. at Lady-day and Michaelmas, by equal 
Portions; though in this Caſe, by the Appointment of the Parties 
Lady-day be the firſt Term mentioned, yet the firſt Payment ſhall be 
made at Michaelmas enſuing the Date of the Leaſe ; for without ſuch (a) 
Tranſpoſition the Infention of the Parties could never be fulfilled ; be- 
cauſe the Rent is reſerved annually, and the Leſſor would loſe the Pro- 
firs of one half Year, if the Rent was not payable at the firſt Michael. 
mas; for then the Leſſee muſt enjoy the Land from the Date of 
the Leaſe to the firſt Michaelmas, without paying any thing; and ſo 
likewiſe from the laſt Lady-day of the Ferm to the Expiration of it ; be. 
cauſe though the Leaſe ended in Auguſt, yet the Payment was not to 
be made till Michaelmas, before which the Leaſe expires. . 

If a Man makes a Leaſe the firſt Day of May, reſerving Rent pay- 
able quarterly; this ſhall be intended quarterly from the making of the 
Leaſe; for if the Beginning of the Quarter ſhould be conſtrued to be 
any other Day than the Date of the Leaſe, the Leſſor would loſe the 
Profits of his Land for ſome 'Time, and conſequently not have a quar- 
tetly Payment during the Continuance of the Leaſe; or the Leſſee 
would be obliged to pay a Quarter's Rent before he had received a Quar- 
ter's Profits of the Lands. Nai 

If a Leaſe be made for Years, provided that the Leſſee ſhall pay 
for it at Michaelmas and Lady-day 108. by even Portions during the 
Term; though this Rent be not made payable yearly, yet the Law 
conſtrues it to be ſo, becauſe it is payable at the two Feaſts during the 
Term; and then conſequently it muſt be paid yearly, becauſe if there 
be an Omiſſion of the Payments any one Year, during the Leaſe, it is 
not paid at the two Feaſts during the Term. 

If a Leaſe for Years be made, rendering Rent at the four Feaſts, 
without ſaying yearly, yet this ſhall be conſtrued to be yearly during 
the Term. | 

So if the Rent had been payable Yearly, without ſaying during the 
Term, yet the Payment muſt be made every Year during the Conti- 
nuance of the Leaſe. | 

A Leaſe reſerving Rent pro quolibet Anno is all one as if it had been 

made payable annually, and then it is to be paid at the End of cvery 
Year. 
A (a) Rent generally reſerved is payable at the End of the Year, 
but (Y) if Rent be reſerved annuatim durante termino prædicto, the firſt 
Payment to begin two Years after, this controuls the Words of Reſer- 
vation. So (c) if a Rent is made payable yearly, during the Time the 
Lefſee ſhall enjoy the Land, the Leſſor cannot demand this Rent halt 
yearly, but muſt wait to the End of the Year. 

If a Man grants a Rent of 101. to another, payable at the two uſual | 
Feaſts of the Year, this ſhall be intended by equal Portions, though 
it be not ſo mentioned in the Deed ; becauſe where there are two ſe- 
veral Days appointed for the Payment, it is the moſt equal Conſtruc- 
tion that a Moiety of the Rent ſhall be paid at each Day. | 
And if a Leaſe be made, rendering Rent at the two uſual Feaſts 


in the Year, without ſpeciſying what Feaſts in certain, the Law con- 


ſtrues ſuch Payments to be at Michaelmas and Lady-day; becauſe theſe 
are the uſual Days appointed in Contracts of this Nature for ſuch Pay- 


ments. 
| I Leſſce 
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| Leſſee for Life made a Leaſe for twenty Years, if he ſo long lived, 10 Co. 127. 
reſerving yearly,during the Term, 1001. at Michaelmas and Lady-day by Clas Caſe, 


equal Portions, or within thirteen Weeks after every of the ſaid Feaſts; 3 


if the Leſſor dies after Michaelmas and within the thirteen Weeks, there C,. Elia. 
is no Rent due for the laſt half Year; becauſe the Leſſee has Election 380, 565, 
in this Caſe either to pay the Rent at Aſichaelmas, or at any Time du- 575. 
ring the thirteen Weeks; and if it be not paid at Michaelmas, it is then + V. 247- 
the ſame as if the Rent had been made payable thirteen Weeks after 
Michaelmas only; and conſequently the Leſſor dying, and the Leaſe 
thereby determining before the Rent became due, the Leſſee ſhall not 
be obliged to make any Return or Retribution for a thing he has not 
enjoyed to the Day he was to make the Retribution. | 

But if Tenant in Fee makes a Leaſe for Years to begin at Michael- G, Fac. 
mas, rendering 100 J. per Annum at Michaelmas and Lady-day, or with- 22), 233. 
in ten Days after every Feaſt ; it ſeems by the better Opinion, that 74. 167. 
the Rent is due the laſt Michaelmas-day of the Term, without any Re- Bu. 
gard to the ten Days; for the Reſervation being annually at the two _ 
Feaſts, or within ten Days, it ſhall be conſtrued at the End of every 220. 
ten Days during the Term, as moſt agreeable to the Deſign of the Con- 1 Bal. 1. 
tract; and therefore the Law rejeQs the ten Days after the laſt Feaſt, 3 v. 
becauſe the Term ending at Michaelmas, there cannot be ten Days after ger. 
it during the Term for Payment of the Rent ; and this Conſtruction 
is the more reaſonable, becauſe to give the Leſſee his Election to make 
the laſt Payment either at Michaelmas or within the ten Days, as in the 
former Caſe, were to put it in his Power to avoid the Payment of the 
laſt Half-Year's Rent; for if it were conſtrued not to be due till the 
End of the ten Days, the Leſſor could never oblige him to pay it, be- 
cauſe then the Term would be ended before the Rent became due; 
bur the Addition of the ten Days was only to inlarge the Time of Pay- 
ment, but not to prevent the Payment, or to remit any Part of the Rents. 


Debt upon an Obligation, Condition that whereas the Plaintiff had Me. 27 Car. 


demiſed to the Defendant all the Tithes of V which if the Defendant 2. in B. R. 

ſhall peaceably enjoy from 20 February 1661. uſque or until Michaelmas gon 19 

1668. the ſaid Defendant paying every Half-Year the Sum of 30 J. viz. 1 

on the agth Day of September and Lady-day, or twenty-one Days after 8. C. «de 

each Feaſt during the Term, that then, Sc. and Breach was aſſigned 

in Non-payment of the Rent at Michaelmas 1668. to which the De- 

fendant demurs, becauſe the Enjoyment being to be a/que or until 

Michaelmas 1668. this excludes Michaelmas-day; and ſo the Term is 

ended before Michaelmas 1668. and then no Rent can be due at 

Michaelmas. But the Court were clear of Opinion, that Michaelmas-day 

in this Caſe was to be taken incluſively; and Hale cited the Earl of 

Northumberland's Cafe, who declared on a Demiſe at Will, rendering 

Rent at Michaelmas and Lady-day, and declared that the Defendant en- 

joyed the Land u, Feftum Sandti Michaelis, and demanded Rent 

due at Michaelmas; and there it was moved, that aſque Feſtum excludes 

the Feaſt ; and therefore the Will being determined before the Feaſt, 

the Rent was not due; but *twas there ruled that zſſque included the 

Day; and they ſaid, that Agreements were not to have ſuch Conſtruc- 

tions as Pleadings, but to be taken according to the Intent of the Par- 

ties, and being ſque ſuch a Day, the Day ought to be commenced be- 

fore the Time is come; and they agreed that the Reſervation durin 

the Term goes to both Feaſts, viz. 20 February 1661. and Michaelmas 

1668. and that the Word «que thall be taken incluſively; for without 

ſuch Conſtruction no Rent would be then due, becauſe the Term 

would be ended before Michaelmas; and they relied upon the Caſe in 

(a) Leon. and tho' there be Election given to pay on the ſaid Days, or (a) 3 Ly. 

twenty-one Days after, yet this is not material when the laſt Feaſt 211. 
Vor. IV. 4 T comes, 
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1 Ld. Raym. 
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comes, for then it is abſolutely due on that Day; and though (a) Go 
Eliz. and Telv. ſeem contrary, yet they were not regarded, for other. 
wiſe the Leſſor would loſe the laſt Quarter. | 


In Deht for Rent the Plaintiff declared on a Demiſe, bearing Date 
the 25 Ang. 11 N. 3. for ſeven Years from the 24 June before, paying 
quarterly at the four moſt uſual Feaſts in the Year, or within twenty. 
one Days after each of the ſaid Feaſts, 3 J. 10 8. the firſt Payment to 
be made at Michaelmas next enſuing the Demiſe, &c. and further de. 
clared that 14 J. of the ſaid Rent was in Arrear for one Year ended the 
24 December 13 IV. z. for which, &c. to which the Defendant demur- 
red; and it was objected that the Year did not end the 24 December, 
but at St. Thomas's Day, according to the Reddendum, which is 21 De- 
cember , which the Court admitted, and held, that where ſpecial Days 
of Payment are limited by the Reddendum, the Rent muſt be com- 
puted according to the Reddendum, and not according to the Habendum; 
and that the Computation of the Rent, according to the Habendun, 
is only when the Reddendum is general, viz. yielding and paying quar- 
terly ſo much Rent. 


(G) To whom Rents may be reſerved 0: 
granted. 


EET | | * 

E RE Littletox's Text is to be laid down as a ſure Rule, that no 

Rent (which is properly faid a Rent) may be reſerved upon any 
Feoffment, Gift or Leaſe, but only to the Feoffor, Donor, Leſſor, or 
to their Heirs, and in no Manner may it be reſerved to any Stranger; 
and the Reaſon of the Rule is, becauſe the Rent is ſomething paid by 
Way of Retribution for the Land, and therefore can only be. made to 
him from whom the Land paſſes ; befides, the Reſervation to a Stran- 
ger was prohibited to avoid the Danger of Maintenance ; for if that 
was allowable, Perſons might make Reſervations to powerful Men, 
who might extort more from the Tenant than was originally con- 
tracted for. | 

Hence it is, that the King has been excepted out of the Rule, and 
allowed to make the Reſervation of the Rent to a Stranger, becauſc 
there could be no Danger of Maintenance in this Caſe, there being no 
Perſon ſo great and powerful in the Kingdom as the King himſelf, who 
parted with the Land. . 

But where the King made a Leaſe of a Houſe belonging to his 
Houſe-keeper of 17/þ:tehall, reſerving a Rent to the Houſe-keeper for 
the Time being; though in this Caſe it was admitted that the King 
might reſerve Rent to a Stranger, yet it being here made to an Ot- 
ficer who was removeable at Will, the Reſervation was held ill. 

If A. infeoffs B. upon Condition that B. and his Heirs ſhall render 
to C. and his Heirs a yearly Rent of 105. and if he fail of Payment, 
that it ſhall be lawful for A. and his Heirs to re-enter, this is not in 
Nature of any Sort of Rent, but a Sum in Groſs, which the Feoffec 
is obliged to pay to prevent the Re- entry of the Feoffor; for at Com. 
mon Law, before the Statute of Qyia emptores, it could not be good 
as a Rent-Service, becauſe nothing paſſed from C. for which a Ret! 
bution ought to be made; nor can it be good by Way of Rent-Charge, 
becauſe C. hath no Remedy given him by the Deed to charge os 
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Land with it, or otherwiſe to recover it; nor is it a Rent-Seck, be- 
cauſe though it ſhould be once paid to C. and he thereby have Seiſin of 
it, yet he ſhall never have an Aſſiſe for the Recovery of it, becauſe 
the Penalty by the Deed is a Re-entry to A. and his Heirs, which for 


ever determines it. | 


Bur if A. and C. in this Caſe had joined in a Feoffinent of the Land Co. 
by Deed, reſerving Rent to them both and to their Heirs, and the 
Feoffee had granted that it ſhould be lawful for them and their Heirs 
to diſtrain for the Rent, this had been a good Grant of a Rent-Charge 
to them both, becauſe C. being Party to the Deed has a Remedy by 
Diſtreſs for the Nerf fore it; and when the Feoffee impowers C. to 


diſtrain on the Land, 


uch Grant always ſuppoſes that the Diſtreſs, 


which is in Nature of a Pledge, ſhall remain in the Perſon's Hands to 
whom it is given, till it be redeemed by the Payment of the Thing 


for which it was originally taken. 


Lit. 213. 


But where the Husband, poſſeſſed of a Term for Years in his own (,, Ca- 
Right, joins with his Wife in an Aſſignment of the Term, reſerving 288. 
Rent to him and his Wife, and the Survivor of them, if they ſhall ſo 17%. 308. 
long live ; and that if the Rent be arrear, that it ſhall be lawful for hag 4 7 
them and the Survivor of them, and for the Aſfiens of the Survivor, 3%, 
to re-enter, but the Wife neither ſealed nor delivered the Deed ; this 2 San. 360. 
Rent determined by the Death of the Husband, for it could be no good 
Reſervation to the Wife, becauſe ſhe had no Intereſt in the Land to 


part with, and therefore could have no Rent-Service reſerved to her 


> by Way of Retribution for a Thing ſhe never had in her to part with; 
nor can this amount to a Grant of a Rent-Charge to her, as in the 
= former Caſe of the Feoffment it did to C. becauſe here the Wife having 
= never ſcaled and delivered the Deed, could be no Party to it; and 
there does not appear to have been any Clauſe of Diſtreſs limited to 
the Wife by this Deed, as there was to C. by the Deed of Feoffment, 
and conſequently it could not be good as a Charge upon the Land; 
> nor is it good as a Rent-Seck in her, becauſe iſſuing out of a Term for 
> Years it muſt in its Nature be a Chattel Intereſt, for which no Aſſiſe 
lies, which is the only Remedy after Seiſin for the Recovery of the 
Rent- Seck; nor could the Executor of the Husband be intitled to the 

> Rent, though it was limited to them and the Survivor of them, and 
the Afﬀigns of the Survivor during the Term, becauſe the Reſervation 
> to the Wife was evidently intended to create an Intereſt and Right in 


her to the Rent, and therefore ſhall not be taken as Words of Limi- 
tation againſt the original Deſign of them. 


If a Man makes a Leaſe for Years, reſerving Rent to his Heirs, or 4-4. 130. 


3 hath an Eſtate in Land might grant ſuch original Charges. 
But if the Reſervation had been made to his Son, though he hap- Hz. 140. 
; pened afterwards to be Heir, ſuch Reſervation is void; for it cannot Oates v. 


5 be good by Way of Rent-Service, becauſe the Son has not the Rever- F 
1 ſion to which the Rent is incident at the Time of the Leaſe made; 

£23 2nd if the Son dies before the Rent commences, it may go to a dif- 1 
I | ove Perſon than the Reverſion, which belongs to the Heir of the Fa- 


wer; and ſuch Reſervation cannot be good by Way of new 


ſuch Rent, but as incident to the Reverſion deſcending to the Heir, 
and therefore may be releaſed by the Anceſtor during his Life, which it gg. 6. 213. a. 
= could not be, if it were a new Purchaſe in the Heir; and' ſo it is if the Hard. go, 93. 
Kent were reſerved upon a Leaſe for Life or Gift in Tail; the Reaſon 
zs, becauſe the Reverſion deſcends from the Anceſtor to ſuch Heir, and 
{> the Rent-Service is incident to ſuch Reverſion, as well as a Man that 


Grant, 
becauſe 
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| makes a Leaſe to commence after his own Death, reſerving Rent, this 2 Rel. Abr. 
> 1s a Rent-Service ariſing in the Heir, not by Way of new Purchaſe of 


Lit. F. 346, et 
vide Co. Lit. 
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becauſe the Word Reſervation will not import a new Grant, unleſs it 
be made to the Perſon from whom ſuch Intereſt moves. 

Bro. Tit. If an original Grant be made of a Rent, to commence after the 

Grant 86, Death of F. F. this is good; for this is not like the Caſe of Lands, 

9H. 7. 3. where the Livery muſt carry the Freehold immediately, and where the 

Palm. 29. Abeyance or Want cf diſtinguiſhing where the Freehold is, may be of 

2 Vent. 204. Prejudice to the Rights of others; for if the Freehold was to be granted 

in futuro, a Man that had brought his Præcipe againſt the Grantor, after 
he had proceeded in it a conſiderable Time, the Writ might abate by 
the Freehold's Veſting in a Stranger, by Reaſon of a Conveyance made 
by the Grantor before the Writ brought; but the Grant of a Rent de 
novo is not attended with this Inconvenience, for no Man can have a 
precedent Right to a Thing which is originally created by the Grant 
itſelf; yet Quere at what Diſtance of Time ſuch Charges may be al. 
lowed to commence, whether it muſt not be after the Lives of the 
Perſons in Eſſe, for if they be indefinite, they ſeem to tend to a Per. 
petuity. | | 

Bro. Tit. But a Rent in Eſſe, or already created, cannot be granted to com- 

Grant 86. mence after the Death of J. S. becauſe to ſuch Rents there may be 

Plow. 156. precedent Titles, and therefore ſuch Grants are not good; for ſuch 

Freeholds by thus being ſplit and ſevered, do hide the Perſon in whom 
the Right is, and therefore the Party that has Right will not be able 
to diſcern againſt whom to bring his Præcipe for the Recovery of it. 

Cro.Car.207. If A. covenants and grants with B. that he ſhall have and enjoy 

=> "= *s Blackacre for fix Years, and B. covenants to pay A. his Heirs, Execu- 

8 tors and Adminiſtrators, an annual Rent during the Term; this being 
a good Reſervation of a Rent, ſhall upon the Death of A. be paid to 
his Heir who has the Reverſion, as a Retribution for the Profits of the 
Land which he cannot enjoy during the Term; and the Executors of 
A. ſhall never have any 'Thing by Virtue of the Covenant, though it 

is in expreſs Words granted to A. and his Executors. 1 595 
Co. Lit. 47. So if A. makes a Leaſe, reſerving Rent to him and his Exeutors and 
2 Rel. Abr. Aſſigns, and dies, this Rent is determined, for the Executors cannot 
a have it for the former Reaſon, being Strangers to the Reverſion, which 
is an Inheritance; and therefore being never to enjoy the Profits of 
the Land after the Expiration of the Term, can never have a Right 

to a Retribution or Compenſation for them. _ 

Ate. 51. If a Biſhop leaſes for Years, reſerving Rent, Proviſo quod tempore vo- 

Eyre's Caſe. cationis dicti Epiſcopatus redditus prædict. ſecundum ratam temporis ſolvetit 

Dyer 221. capitulo Eccleſie cathedralis dicti Epi ſcopatus, with a Clauſe of Re- entty to 
the Succeſſor for Non-payment of Rent to the Chapter, this is a void 
Proviſo ; for the Chapter being never to come into the Succeſhv0 
of the Land belonging to the See, can have no Right to a Return 
Service from the Leſſee. 

2 Rol. Abr. If there be two Jointenants, and they make a Leaſe by Parol ct 


1 $47 Deed Poll, reſerving Rent to one only, yet it ſhall enure to both; bu 


17 +7" if the Leaſe had been by Deed indented, the Reſervation ſhould hait 
been good to him only to whom it was made, and the other ſhould 
have taken nothing : The Reaſon of the Difference is this ; where the 
Leaſe is by Deed Poll or Parol, the Rent ſhall follow the Reverſi 
which is jointly in both Leſſors; and the rather, becauſg the Rent be 

ing ſomething in Retribution for the Land given, the Jointenant “ 
whom it is reſerved ought to be ſeiſed of it in the ſame Manner he be 

of the Land demiſed, which was equally for the Benefit of his Com?” wee 

nion as himſelf; but where the Leaſe is by Deed indented, they ** We 
eſtopped to claim the Rent in any other Manner than it is reſerved 0 

the Deed, becauſe the Indenture is the Deed of each Party, an” Wa 

Man ſhall be allowed to recede from or vary his own ſolemn Wi * [2 


Qt 
CC. 

WS 
LE] 
* 
- $ 
A 
2» 
*. 
* 


% * 17 2 % - 
* I - — e 25 - : * 2 I RE. * 4 4 8 4 Sat a BOT 
0 ow * e N _ 2 N N N 


Rent. 


_ C—— 


(8) Of the Continuance of the Kent, and 
to whom to be paid ; and therein of the di- 
ſtinct Intereſts of the Heir and Exccutoꝛ 
of the Lelloꝛ. 


HEE firſt is obſervable the Difference between a general Reſer- C. L. 47. c. 


vation, without mentioning any Perſon in certain to whom the 2 K A=. 

Rent ſhall be paid, and a particular Reſervation to the Leſſor without 1 
mentionit.g any other Perſon to whom it ſhall be paid; for where the Bod os: 
Reſervation is general, the Rent ſhall be carried over to the Perſon 
which ſhould have ſucceeded to the Eſtate, if no Leaſe had been made; 
bur where the Reſervation is particular as to the Leſſor, without going 
further, there the Rent ſhall determine with his Death, though the 
Leaſe upon which it is reſerved be ſtill continuing; as if A. makes a 
Leaſe for Years, reſerving a certain Rent, without ſaying to the Leſſor 
or his Heirs, yet this general Reſervation ſhall carry the Rent not only 
to the Leſſor, but even to his Heirs that ſucceed in the Reverſion, 
becauſe the Rent is reſerved as a Retribution or Compenſation for the 
Land demiſed, and therefore ought from the Nature of the Contract 
to be of equal Duration with the Demiſe ; but if A. had made a Leaſe, 
reſerving a certain Rent to himſelf, he has thereby determined how 
long the Reſervation ſhall continue, and therefore it ſhall never be car- 
ried further than the Period of Time the Leſſor himſelf has fixed it. 

So if a Leaſe had been made by A. yielding and paying to him and 12 C: ;;. 


his Aſſigns yearly the Rent of 105. this Rent ſhall likewiſe determine Lac 274. 


by his Death, and his Heir ſhall never have it, becauſe there are no © L/. 47- 


. . . . C 4 * * 4 
Words to carry it to the Heir who is to have the Reverſion ; and the 


Vent. 162. 
Leſſor having expreſly limited it to himſelf has thereby determined it Eo - 


to his own Life, for his Aſſigns cannot have it longer than the Leſſor 1 47:4 216. 
himſelf ſhould have had it, and theſe Words, his Aſigus, cannot en- 

large the Reſervation ; for if he had aſſigned over the Reverſion, the 

Rent by his own Death had determined; ſecus if he had added during 

the Term. 

So if the Reſervation had been made to the Leſſor and his Execu- , Ke. 44. 
tors, or to him, his Executors and Aſſigns; in theſe Caſes the Rent 450. 
determines with the Life of the Leſſor, becauſe the Executor cannot Ce. Lit. 47. 
take the Rent ; for that if it be continued beyond the Life of the Leſ- 
ſor, it muſt be carried over to him who is to ſucceed in the Eſtate, 
and that is the Heir at Law; but the Heir cannot take in theſe Caſes, 
becauſe there are no Words in the Deed to carty it to him. | 

If A. makes a Leaſe, reſerving Rent to him or his Heirs, this is a . 
good Reſervation during the Lite of A, but void as to his Heirs, be- 5 Co. 112. 
cauſe the Reſervation being to him or his Heirs in the Disjunctive, 1 Vent. 163. 
both cannot take it; and the Word Heirs cannot be Words of Limi- 
tation, becauſe if they are to take at all, they muſt take originally; 
far if the Rent veſts in the Leſſor, it cannot afterwards go to the Heirs, 
for that would be contrary to the Words of the Reſervation, which 
ey the Rent either to the Leſſor or his Heirs, but not to both of 
them. | 

But it hath been adjudged, that where an Abbot made a Leaſe, ren- c, 


dering Rent to him or his Succeſſor during the Term, that this Reſer- „ 


vation was good to the Succeſſor after the Death of the Leſſor, becauſe C. Flix. 


y expreſs Words is made payable during the Conti- , 832. 


4 Vent. 146, 
m, and therefore as an Incident to the Reverſion 16% 


muſt 


here the Rent b 
nuance of the Ter 
Vor. IV. 4 U 


Lit. 214. 


Mallory'sCaſe, 
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Rent. 


Hard. 89. 
i ent. 163. 


8 Co. 69. 
Whitlock's 
Cale, 


$ Co. 71. 


Eo. Lit. 12. 


Co. Lit. 12. 


1 Vent. 161. 


muſt go in Succeſſion with the Inheritance; and therefore the Succeſſor 
of the Abbot or Aſſignee of the Reverſion muſt neceſſarily have it; 
for the Rent being but a Retribution for the Land, none can have a 
Right to it but thoſe who would have ſucceeded in the Eſtate, if the 
Land for which the Retribution is given had never been leaſed. 

If Tenant in ſpecial Tail leaſes for Years, reſerving Rent to him, 
his Heirs and Aſſigns, this Rent ſhall go with the Reverſion to the ſpe. 
cial Heir in Tail, though it be reſerved to the Heirs generally; for 
the Word Heir ſhall be taken in that Senſe that will beſt anſwer the 
Nature of the Contract, which is, that thoſe who would have ſuc- 
ceeded in the Eſtate, if the Leaſe had never been made, ſhall enjoy 
the Rent, which is the Retribution given for the Want of the Land 
during the Leaſe. | 

If there be Tenant for Life with ſeveral Remainders over, ſo ſettled 
by Limitation of Uſes, with a Power to Tenant for Life to make 
Leaſes, who makes a Leaſe, reſerving Rent to him, his Heirs and Af. 
ſigns, this is a good Reſervation, and ſhall go to thoſe. in Remainder; 
for when the Tenant for Life makes a Link. purſuant to ſuch Power 
given to him by the Settlement, ſuch Leflee derives his Eſtate out of 
the Inheritance, which before the Settlement was in the Tenant for 
Life; and the Settlement being by Conſtruction of Law ſubſequent 
to the Eſtate of the Leſſee, thoſe in Remainder to the Tenant for 
Life are his Aſſignees, to whom the Rent by the expreſs Words of the 
Leaſe is reſerved and limited after the Death of the Tenant for Life. 

So if the Reſervation had been in this Caſe to the Leſſor, and every 
Perſon to whom the Reverſion and Inheritance of the Land belongs 
during the Term, this is a good Refervation to thoſe in Remainder, 
and the Law will in ſuch Cale diſtribute the Rent according to the ſe- 
veral Intereſts under the Settlement; but my Lord Coke ſays, the ſureſt 
Way is for the Tenant for Life to reſerve the Rent annually during the 
Term, and then the Law diſpoſes of it as an Incident to the Reverſion, 

If a Man ſeiſed of Land of the Part of his Mother, makes a Leaſe 
or a Gift in Tail, reſerving Rent to him and his Heirs, this Rent ſhall 
go with the Reverſion to the Heirs of the Part of the Mother, be- 
cauſe the Nature of the Contract is ſuch, that the Retribution ſhould 
go to thoſe who loſe the Profit of the Land during the Gift or Leaſe. 

But if he had made a Feoffment in Fee, reſerving Rent to him and 
his Heirs, the Rent ſhall go to the Heir of the Part of the Father, 
becauſe here is an intire Diſpoſition of the Land, and the Rent iv 
in Nature of a new Purchaſe coming into the Family from the Grant 
- the Feoffee, and therefore the Blood of the Father ſhall be pre- 

erred. | | 

If a Man poſſeſſed of a Term for one hundred Years makes a Leaſe 
for fifty Years, reſerving Rent to him and his Heirs, this Rent deter- 
thines with his Death ; for the Heir cannot have it, becauſe he cannot 
ſucceed in the Eſtate (being a Chattel Intereſt), to which the Rent, 


if it continues after the Death of the Leſſor, muſt belong; and the 


Latch 99, 
100. Sury v. 
Brown, 

1 Vent. 163, 
et vide 2 Rol. 
Ar. 451. 


Executors cannot have it, becauſe there are no Words to carry it to 
them. | " Fa 

But if a Man ſeiſed of Land in Fee makes a Leaſe for Years, le. 
ſerving Rent to him and his Aſſigns during the Term, this Reſervation 
ſhall not determine by the Death of the Leſſor, but the Rent ſhall g9 
to his Heir ; for though there be no Mention of the Heirs in the Re- 
ſervation, yet there are Words that evidently declare the Intention 
the Leſſor, that the Payment of the Rent ſhall be of equal Duration 
with the Leaſe, the Leſſor having expreſly provided that it ſhall be 
paid during the Term, and conſequently the Rent muſt be carried ove! 


to the Heir, who comes into the Inheritance after the Death 2 
1 ello! 


. — 


Rent. 351 


Leſſor, and would have ſucceeded in the Poſſeſſion of the Eſtate if no 
Leaſe had been made; and if the Leſſor aſſigns over his Reverſion, 
the Aſſignee ſhall have the Rent as incident to it, becauſe the Rent 18 
to continue during the Term, and therefore muſt follow the Rever- 
ſion, fince the Leſſor made no particular Diſpoſition of it ſeparate 
from the Reverſion. | 

If a Leaſe be made for Years, reſerving Rent during the Term, to; . 112, 
the Leſſor, his Executors and Aſſigns, this, by the Judgment of Rich- Cre. Elix. 
mond and Butcher's Caſe, determined upon the Death of the Leſſor, and *'7: 

did not go to the Heir ; but this Judgment hath been ſince overthrown 

by the Authority of the Caſe of (a) Sacheverel v. Frogate, becauſe the 64) : Sand, 

Reſervation being to the Leſſor and his Aſſigns during the Term, (for 367. 

the Words Executors and Adminiſtrators are void, the Leſſor having the 2 Lev. 13. 
Inheritance) ſach expreſs Words evidently diſcover the Intent of the l 

Contract, and that the Leſſee agreed and bound himſelf to the Pay- Sachevee v. 

ment of the Rent during the Continuance of the Demiſe. Frogate. 

So and for the ſame Reaſon, if a Termor for fifty Years leaſes for 1 . 162. 
twenty-five Years, reſerving Rent to him and his Heirs during the 
Term, the Executors ſhall have the Rent after the Death of the 
Leſſor. 

If A. grants a Rent- Charge to B. for forty Years, with a Clauſe of Ce. E/:z. 
Diſtreſs to B. and his Heirs during the Term, the Executor of B. may n 
diſtrain for it during the Term; for the Diſtreſs is expreſly given du- ä 
ring the Term, and therefore muſt belong to the Executor who has a 

Right to the Rent-Charge, being a Chattel Intereſt. 

A. Tenant for three Lives, to him and his Heirs, aſſigns over his 1 P. #7. 
whole Eſtate to B. and his Heirs, reſerving a Rent of 10/7. a Year to 555-0 % 
the Aſſignor, his Executors, Adminiſtrators and Aſſigns, with a Pro- bg PF + ft 
viſo, that upon Non-payment the Aſſignor and his Heirs might re-*,,,;, 


Lexinoton. 
enter, and the Aſſignee covenanted to pay the Rent to A. his Execu- : 
tors and Adminiſtrators ; the Queſtion was, Whether this Rent ſhould 
go to the Heir or Executor of the Aſſignor? And it was decreed in 
Equity that it ſhould go to the Executor, as the Rent was reſerved to 
him, and as there was no Reverſion left in the Aſſignor to which the 
Rent could be incident, ſo as to carry it to the Heir; and it was held, 

that the Covenant to pay the Rent to the Executor and Adminiſtra- 
1 RX tor of the Aſſignor was good and binding both in Law and Equity; 
„ and though the Proviſo was, that in Caſe of Non-payment of the 
s © Rent the Aſſignor and his Heirs might re-enter, yet the Court thought 
this immaterial, as in Equity the Heir in this Caſe muſt be looked 
upon as a Truſtee for the Executor. 

4 If a Leaſe be made, reſerving Rent at Michaelmas or ten Days 10 Ce. 127. 
* © after, the Rent is not paid at Michaelmas, and before the ten Days are Clun's Cale. 
expired the Leſſor dies, the Heir, and not the Executor, ſhall have 9 Je. 
x tbe Rent; for though it was in the Election of the Leſſee to pay the 2 Elz. 
„ Rent at Michaelmas, yet the ten Days after are the true legal Term, 575. 
e fo that the Rent was not legally due before that Time, and therefore Ms. p/. 1012. 
o no Chattel. So if the Leſſor dies on the Day on which the Rent is to 14, 17. 


© * be paid, after Sunſet, and before Midnight, the Heir, and not the * 
Executor, ſhall have the Rent; for it is not due till the utmoſt Limit 
of the Day, which ends not till Twelve a-Clock, though the Time for 
— it for Conveniency be a convenient Time before the Sun 

A. purſuant to a Power in his Marriage- Settlement made Leaſes of P. Vl. | | 
ſeveral Parts of his Eſtate which were ſettled on his Wife, reſerving 77 77%, 
Rent payable at Lady-day and Michaclmas, and died upon Michaelmas- 7,14 Roking- 
day between Three and Four in the Afternoon, and before Sunſet, ham v. Pen- 
leaving B. his Executor; one of the Tenants paid A. his Rent, being Fes rice, 

the 
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1 P. Wil. 
178. Cole v. 
Bellafis. 
From a 
Note of Ju- 
ſlice Tracy, 
who ſaid he 


- 
— 12»„ (— 


the Morning of the Day on which he died; and the Queſtion was, ax 
to the Arrears due from all the Tenants, whether they ſhould go to the 

ointreſs as incident to the Reverſion, or to B. the Executor? And ir 
was decreed by the Maſter of the Rolls, on the Authority of Cl; 
Caſe, that they ſhould go to the Jointreſs, being incident to the Re. - 
verſion, and to which the Heir would be intitled in Cale there had been 
no Jointreſs; but that as to the 187. Rent paid by one of the Tenant 
to the Leſſor upon Aichaclmas- day in the Morning on which the Leſſor 
died, his Honour held this to be a good Payment as to the Leflee who 
paid it, and that he ſhould not be compelled to pay it over again, but 
that B. the Executor, to whoſe Hands it came, ſhould pay and ac. 
count for it to the Jointreſs. | 

But where A. granted a Rent-Charge to B. for Life, payable at 
Lady-day and Michaelmas, and B. died on Michaelmas-day after Sunſet ; 
and it was held by Judge Tracy at Durbam Aſſiſes, that as B. lived til 
after Sunſet, which was the legal Time for demanding the Rent, tho 
he died before 'Twelve at Night, that it ſhould go to the Executors. 


had conſulted the Chief Juſtice Holt on the Point, and that upon Conſideration of all the Caſes he was of the 


ſame Opinion. 


Preced. Chan. 
555. Earl of 
Strafford v. 
Lady Went- 
avorth. 

1 P. Wil. 
180. S. C. 
cited. 


1 P. Wil. 


392. Jenner 
v. Morgan. 


{a) Salt. G5. 


A Tenant for Life, Remainder to his Wife for Life, Sc. makes a 
Leaſe at Will, reſerving Rent at Lady-day and Michaelmas, and died 


on Michaelmas-day about Twelve a-Clock at Noon; and it was held in 


this Caſe that his Adminiſtrator was intitled to this Rent ; and herein 
the Court took a Difference betwixt a Rent incident to a Reverſion 
that muſt go ſomewhere (if not to the Executor, then to the Heir) and 
where the Rent was to go no where, unleſs to the Executor; that in 
the latter Caſe if the Leſſor lived to the Beginning of that Day, at 
which Time a voluntary Payment of the Rent might be made, this 
would be ſufficient to intitle the Executor or Adminiſtrator to the 
Rent, rather than it ſhould be loſt; for it would be ſtrange if the Te- 
nant ſhould pay the Rent to no body; and in this Caſe the Perſon in 
Remainder (viz. the Wife) can have no Pretence to the Rent, it be- 
ing a Leaſe at Will, and conſequently ſuch as could have no Conti- 
nuance with Reſpect to her. 

A. Tenant for Life, Remainder to B. his Son in Tail, A. being in 
Debt and his Eſtate extended, the Creditor made a Leaſe to J. S. re- 
ſerving 160 J. a Year payable quarterly; A. died the roth of Mar), 
and J. S. continued the Poſſeſſion till after the Lady-day next following; 
whereupon B. claimed the whole Rent from Chritmas to Lady-day; 
but the Court held, that as to the Rent from Chriſtmas to the 10th 
of March it was a Gift in Law to the Tenant, not provided againſt 
by any of the Acts of Parliament; and that there could be no Re- 
medy as to any Apportionment in Point of (a) Time either in Lav 
or Equity. | 

But now by the 11 Geo. 2. cap. 19. f. 15. Where any Tenant for 
© Life ſhall die before or on the Day on which any Rent was reſerved, 
© upon any Demiſe which determined on the Death of ſuch Tenant 
© for Life, the Executors or Adminiſtrators of ſuch Tenant for Life 
© may, on Action on the Caſe, recover of the under Tenants, if ſuch 
© Tenant for Life die on the Day on which the ſame was made py” 
© able, the whole; or if before ſuch Day, then a Proportion of ſuc 
© Rent, according to the Time ſuch Tenant for Life lived of tbe | 
© Year, or Quarter, or other Time in which the ſaid Rent was gros- 
ing due, making all juft Allowances.” 


"© | (1) Of 


r 


Recovery and Demand of the 


I) Of the 
00 P Rent: And herein, | 


1. Jn what Caſes a Demand is neceſſary. 


ER E the Material Difference is between a Remedy by Re-entry, C Li: 201.6. 
and a Remedy by Diſtreſs, for the Non-payment of the Rent; # 207, 
for where the Remedy is by way of Re-entry for Non-payment, there C, id 
muſt be an actual Demand made previous to the Entry, otherwiſe it Dyer 51. 
is tortious ; becauſe ſuch Condition of Re- entry is in Derogation of the P/v 70. 
Grant, and the Eſtate at Law being once defeated is not to be reſtored 7 &» 56. 
by any ſubſequent Payment; and it is preſumed that the Tenant is "REY * 
there reſiding on the Premiſſes in order to pay the Rent for the“ 
Preſervation of his Eſtate, unleſs the contrary appears by the Leſſor's 
being there to demand it; and therefore unleſs there be a Demand 
made, and the Tenant thereby, contrary to the Preſumption, appears 


not to be on the Land ready to pay the Rent, the Law will not give 


the Leſſor the Benefit of Re-entry, to defeat the Tenant's Eſtate, 
without a wilful Default in him; which cannot appear without a De- 
mand hath been actually made on the Land. 

So if there had been a Nomine Pæuæ given to the Leſſor for Non- Pu. 14 
payment, the Leſſor muſt demand the Rent before he can be intitled % 305, 
to the Penalty; or if the Clauſe had been, That if the Rent were be— * Py 
hind, that the Eſtate of the Leſſee ſhould ceaſe, and be void; in 
thele Caſes there muſt be an actual Demand made, becauſe the Pre- 
ſumption is, that the Leſſce is attendant on the Land to ſave his Pe- 
nalty and preſerve his Eſtate, and therefore ſhall not be puniſhed 
without a wilful Default; and that cannot be made appear without 
a Demand be proved, and that it was not anſwered; and the Demand 
in theſe Caſes muſt be made at the Day prefix'd for the Payment, 
and alledged expreſsly to have been made in the Pleading. 

But where the Remedy for the Recovery of the Rent is by Diſtreſs, 714. 207. 
there needs no Demand previous to the Diſtreſs ; though the Deed ſays 3. 23 
That if the Rent be behind, being lawfully demanded, that the Leſſor ny ag 
may diſtrain; but the Leſſor, notwithſtanding ſuch Clauſe, may di- 426. 
ſtrain when the Rent becomes due. So it is, if a Rent-Charge be 
granted to A. and if it be behind, being lawfully demanded, that then 
A. thall diſtrain; he may diſtrain without any previous Demand, be- 
cauſe this Remedy is not in Deſtruction of the Eſtate, for the Diſtreſs 
is only a Pledge for the Payment of it, and the very Taking of the 
Diſtreſs is a legal Demand of the Tenant to pay the Rent, which was 
all that was required by the Deed; and the Tenant is not injured by 
the taking of the Diſtreſs, becauſe upon the Tender of the Rent the 


3 Pledges are immediately to be reſtored, or a Writ of Detiuue lies 


after the Quantum of the Rent has been ſettled in a Replevin ; where- 
as in the Caſe of Re-entry or of the Penalty, the Tenant is really in- 
jured either by the Loſs of his Eſtate, or the Payment of a greater 
Sum than the Rent, which cannot be reſtored upon the Payment of 
the Rent; and therefore he ſhall not be puniſhed in ſuch Caſes without 
a wilful Default in him, which cannot otherwiſe appear than by the 
Proof of a Demand, which was not anſwered by the Tenant. 


— But this general Diſtinction muſt be underſtood with theſe Re- 
ſtrictions. 


. ; | Co. 56. 
Firſt, That if the King makes a Leaſe, reſerving Rent with a Clauſe : Co. 73. 


Non-pa t, he is no and Latch 28. 
payment, not obliged to make any Demand 4 125 


Dyer 87, 88 


of Re- entry for 
Vol. IV. 4 X previous 


T 
. —_ 
— — 
wing 


2 2 


f 


previous to his Re- entry, but the Tenant is obliged to pay his Rent 
for the Preſervation of his Eſtate, becauſe it is beneath the King to at- 
tend his Subject to demand his Kent. 

Mor 149, But this Exception is, not to be extended to the Duchy Lands, 
160. Boum's though they be in the Hands of the King, for the King muſt make a 
Caſe. Demand before he can re-enter into ſuch Lands ; but this is by the 
1 H. 4 which provides, that; when the Duchy Lands come to the 
King, they ſhall not be under ſuch Government and Regulations as the 

Demefnes arid Poſſeſſions belonging to the Ctowhn. 
Dyer 210. So if # Prebehd make à Leaſe, fendefing Rent, and if the Rent be 
Dyer 87. arrear arid be demanded, that it ſhould be lawful for the Prebend to 
re-entet ; if the Reverſion in this Caſe comes to the King, the King 
miſt in this Cafe demand the Rent, thoigh he ſhall be by his Prero- 
rative Excuſed of an implied Demand; fof the implied Demand is the 
& of the Law, the othet the expreſs Agreement of the Parties, which 
the King's Pterogative ſhall not defeat; therefore in Caſe of the King, 
if he make a Leaſe, reſerving Rent, with a Proviſo, that if the Rent 
e in Arrtar for ſach 4 Titne (being lawfully demanded, or demanded 
in due Form) that then the Leaſe ſhall be void; it ſeems that not only 
the Fatentee of the Reverſion in this Caſe, but alſo the King himſelt, 
whilſt he continues the Reverfion in his own Hands, is obliged to make 
an actdal Demand by reaſon of the expreſs Agreement for that Purpoſe. 
4 Co. 73, But if the King, in Caſes where he need not make a Demand, aſ- 
= ſigns over the Reverſjoh, the Patentee cannot enter for Non-payment, 
Cro. Flik. withobt à previous Demand, becauſe the Privilege is inſeparably an- 


= 87, nexed to the Perſon of the King. 


. 06. Secofidly, Another Exception is, where the Rent is payable at a 
2 Ke Abr. Place off the Land, with a Clauſe that if the Rent be behind, being 
426. hifully demanded ar the Place off the Land, or where the Clauſe is 


Moor 1 that if the Rent be behind, being lawfully demanded of the Perſon 

eee „ that is to pay ft, that then he may diſtrain; in theſe Caſes, though the 

Hut. 23. Remedy be by Diſtreſs only, yet the Grantee cannot diſtrain without 

Cont. a previous Demand; becauſe here the Diſtreſs and Demand being not 
one complicate, but different Acts, to be performed at different Places 
and Times, the Demand muſt be previous to the Diſtreſs ; for the 
Diſtreſs is an Act of Grace, not of common Right, and therefore mult | 
be uſed in the Manner that it is given. | | 

2 Rot. Ar. But where the Clauſe is no more than that if the Rent be behind, 

426 being lawfully demanded, (without ſaying at any Place off the Land, 


83 or of the Perſon of the Grantor) that then the Grantee may diſtrain, 
348. there needs no actual Demand, becauſe here the Diſtreſs and Demand 


is but one complicate Act, the one included in the other, and all done 
at one Time and Place, viz. upon the Land; for the Diſtreſs is in 
itſelf a lawful Dethand, and therefore there needs no actual Demand 
previous to it; becauſe all that was required by the D:ed was a lawful 
Demand, which the Diſtreſs in its own Nature is. 

Plow, 70. And there ſeems to have been formerly another Exception ad- 
4C2-73- mitted, that where the Remedy was by way of Entry for Not- 


" kt payment, that yer there needed no Demand, if the Rent were made 
Cro.Eliz.415, payable at any Place off the Land; becauſe they looked upon the 
435» 530. oney payable off the Land to be in Nature of a Sum in Gros, which 


the Tenant had at his own Peril undertaken to pay; but this Opinion 
has been intirely exploded, for the Place of Payment does not change 
or alter the Nature of the Service, but it remains in its Nature a Rent, 
as much as if it had been made payable upon the Land; and therefore 
the Preſumption is, that the Tenant was there to pay it, unleſs it 

overthrown by the Proof of a Demand, and without ſuch Demand, 


and a Neglect or Refuſal! thereupon, there is no Injury to the Leſs 
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ad conſequently the Eſtate of the Leſſee ought not to be de- | 
feated. a 3 
Bur when the Power of Re- entry is given to the Leſſor for Nop- Her 68 
yment, without any ſurther Demand, there it ſeems that the Leſſee 
2 undertaken to pay it, whether it be demanded or not; and there 
can be no Preſumption in his Favour in this Cafe ; becauſe, by diſpen- 
ſing with the Demand, he has put himſelf under the Neceſſity of 
making an actual Proof that he was ready ta tender and pay the 
Rent. 
There is another Exception when the Remedy is by Diftreſs, and 114. 207 


that is, when the Tenant was ready on the Land to pay the Rent at 2 K Ale 


the Day, and made a Tender of it; there it ſeems there muſt be a 4*7- 
Demand previous to the Diſtreſs, becauſe where the Tenant has ſhown 
himſelf ready on the Day by the Tender, he has done all that in Rea- 
ſon can be required of him; for it wauld put the Tenant to endleſs 
Trouble to oblige him every Day to make a Tender; it being altoge- 
ther uncertain when the Leſſor will come for his Rent, when he has 
omitted to receive it the Day which he bimſelf has appointed by the 
Leaſe for Payment and Receipt ; wherefore as the Leſſee muſt ex- 
pect the Leſſor, and be ready to pay it at the Day appointed for the 


Payment of it, or elſe the Leſſor may diſtrain for it without any De- 


mand; ſo where the Leſſor has lapſed the Day of Payment, and was 
not on the Land to receive it, he muſt give the Tenant Notice to pay 
it before he can diſtrain for it; for the Tenant ſhall be put to no 
trouble where it appears that he has omitted nothing on bis Part. 
And where the Tender was made by the Tenant on the Land at the Hb. 207. 

Day, there a Demand on the Land is ſufficient to juſtify a Diſtreſs af- 
ter the Day; becauſe the Demand in ſuch Caſe is of equal Notoriety 
with the Tender, and by a Parity of Reaſon the Tenant ought to take 


Notice of ſuch Demand, as well as the Leſſor of the Tender on the 
Land. 


But if the Tenant had tendered the Rent on the Day to the Perſon #4. 207. 


of the Leſſor, and he refuſed, it ſeems by the better Opinion, that 2 Re/. Abr. 


the Leſſor cannot diſtrain for that Rent, without a Demand of the 4*7- 
Perſon of the Tenant ; becauſe the Demand ought to be equally no- 
torious to the Tenant, as the Tender was to the Leſſor. 

So if the Services by which the Tenant holds be perſonal, as Ho- Hur. 13. 


mage, Fealty, &c. the Demand muſt be of the Perſon of the Tenant, H.. 207- 
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becauſe this Service is only performable by the very Perſon of the Te- 


nant; and therefore a Demand, where he is not, would be improper. 


Again, if the Rent be Seck, and the Tenant be ready at the laſt In- C. Car. 
ſtant of the Day of Payment to pay the Rent, and the Grantor is not 58. 


Day a Ce. 57. 
there to receive it, he-muſt afterwards demand it of the Perſon of the %%. 8 


Tenant on the Lands before he can have his Aſſiſe; becauſe the Te- 2 Rel. 4br. 


nant, by the Tender at the Day, has done all that was required on 427. 
his Part; and if the Grantee might have his Aſſiſe, after ſuch Tender 
on the Day, without a Demand of the Perſon, the Tenant might be 
made a Diſſeiſor, and Damages for the Diſſeiſin laid upon him, without 
any wilful Default in him; but in the Caſe of a Rent-Charge, after 
ſuch Tender of the Tenant on the Land, the Grantee may afterwards 
demand the Rent on the Land, becauſe he has his Remedy by Diſtreſs, 
which is no more than a Pledge for the Rent, and this being to be 
found and taken of the Land, the Grantee need only demand his 
Rent where: he can find his Remedy, which is on the Land; but in 
this Caſe, if the Grantee cannot find the Tenant on the Land to de- 
mand the Rent, he may, on the next Feaſt on which the Rent is 
Payable, demand all the Arrears on the Land; and if the Tenant is 
not there to pay it, he has failed of his Duty, and is. guilty of Cw 
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Lit. F. 233. 
7 Co. 57. 
2 Rol. Abs. 


427 


Co. Elix. 
332. 

Cro. Car. 76. 
Hiob. 8. 


V. aug 5. 31, 

32. Triftram 
v. Counteſs of 
Balting laſs. 
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ful Default, which amounts to a Denial; and that Denial being a Diſ. 
ſeiſin of the Rent, the Grantee may have his Aſſiſe, and by that ſhall 
recover all the Arrears. | 


Bur if there has been neither a Tender of the Rent, nor a Demand 
of the Grantee on the Day, there the Grantee may afterwards de. 


mand the Rent on the Land; becauſe the Tenant having omitted to 
do his Duty by a Tender on the Day, he is ſtill obliged to anſwer the 
legal Demands of the Grantee, which is well made upon the Land, 
becauſe the Rent iſſues thereout; for where there is no Tender on the 
Day of Payment, the Rent is due and payable every Day afterwards; 
and therefore a Demand in the ſame manner as the Law requires js 
ſufficient ; and conſequently the Non-payment, after a Demand on the 
Land, is a Denial and Diſſeiſin, for which the Grantee may have his 
Aſſiſe. | 

If a Leaſe be made reſerving Rent, and a Bond given for Perform- 
ance of Covenants and Payment of the Rent, the Leſſor may ſue the 
Bond without demanding the Rent; for the Bond being only a col. 
lateral Security for the Rent, makes no Alteration in the Nature of it; 
but it muſt ſtill be paid in the ſame manner, and at the ſame Time 
and Place, as if there had been no Bond given ; and therefore is ſub- 
j<& to the former Rules and Diſtinctions as to the Demand. 

If there be ſeveral Things demiſed in one Leaſe, with ſeveral Reſer- 
vations, with a Clauſe, that, if the ſeveral yearly Rents reſerved be 
behind or unpaid in Part, or in all, by the Space of one Month after 
any of the Days on which the ſame ought to be paid, that then it 
ſhall be lawful for the Leſſor, into ſuch of the Premiſſes, whereupon 
ſuch Rents being behind is or are reſerved, to re-enter ; theſe are in 
the Nature of diſtin Demiſes, and ſeveral Reſervations ; and conſe- 
quently there muſt be diſtinct Demands on each Demiſe to defeat the 
whole Eſtate demiſed. _ | | | 

Alſo as to the Neceſſity of a Demand of the Rent, there is a Dif- 
ference between a Condition and a Limitation; for Inſtance, If Tenant 
for Life (as the Caſe was by Marriage Settlement with Power to make 
Leaſes for twenty-one Years, ſo long as the Leſſee, his Executors or 
Aſſigns ſhall duely pay the Rent reſerved) makes a Leaſe purſuant to 
the Power; the Tenant is at his Peril obliged to pay the Rent without 


any Demand of the Leſſor; becauſe the Eſtate is limited to continue 


Hb 331. 


2 Rol. Abr. 


429. 
2 Mad. 264. 


only ſo long as the Rent is paid; and therefore for the Non- perform. 
ance according to the Limitation, the Eſtate muſt determine; as if 
an Eſtate be made to a Woman dum ſola fuerit, this is a Word of Li 
mitation which determines her Eſtate upon her Marriage. 
Note; it ſeems the better way for the Leſſor to have a Clauſe of 
Re-entry for Non-payment of the Rent, than a Clauſe that the Leal: 
ſhall be void for Non- payment; becauſe, in the Caſe of a Re-entry4 
Demand by the Leſſor and Non-payment by the Leſſee does not avoid 
the Leaſe; becauſe there muſt be an actual Entry to determine it, '0 
which, as it is ſaid, there muſt be an actual Demand precedent; o 
that in this Caſe an actual Demand does not determine the Leaſe, bu 
only puts it in the Power of the Leſſor to avoid it; and this being 


diſcretionary in the Leſſor, he may either recover the Rent by Action 


of Debt, and ſo ſuffer the Leaſe to continue; or after ſuch actual De- 
mand he may by Entry defeat it. But if the Clauſe be, that for Not- 
payment the Leaſe ſhall be void, then if the Leſſor ſhould unadviſed) 
make an actual Demand of the Rent, and the Leſſee not be able 4 
that Time to pay it, he has thereby actually determined the Leaſe; 
becauſe there is no Re-entry previous to determine an Eſtate alread) 
void in itſelf: Vet even in this Caſe, if the Leſſor forbears to make a 


actual Demand when the Rent is in Arrear, he may recover it bf 


I Action 
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WG 
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the Leſſee does not pay it, 
= Yet the Leffor could not enter, becauſe he made no Demand in the 
mean Time betwe 
dme Clauſe he was 
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Action of Debt or Diſtreſs, and ſo continue the Leaſe, becauſe theſe 
Remedies, being not in Defeazance of the Grant, the Leſſor may pur- 
{ie without an actual Demand; but this Obſervation is to be intended 
only of a Leaſe for Years; for in Caſe of a Leaſe for Lite no Demand ; Ce. 64. 
can determine it without actual Entry, though the Clauſe be, that for % 
Non-payment of the Rent the Leaſe ſhall ceaſe and be void. Caſe. 

One makes a Leaſe for Years, rendering Rent, payable at the two Hier 8-, 88. 
moſt uſual Feaſts in the Year, or within a Month after each of the 
ſaid Feaſts, at ſuch a Place certain, with a Proviſo, that if the Rent 
be arrear by tbe Space of a Month after either of the ſaid Days (being 
demanded in due Form) that then the Leaſe ſhall be void. If the 
Leſſee does not pay the Rent at the Feaſt-Day, but ſome Time after 
within the Month makes a Tender of it at the Place appointed, cis 
doubted if this be ſufficient without a Tender at the laſt Inſtant of 
the laſt Day of the Month; but it ſeems not, becauſe the Leſſor might 
have been there on the laſt Inſtant of that Day to have demanded it, 
and then for Non-payment the Leaſe will be void, and conſequently 
ſuch Tender before the laſt Inſtant cannot ſave it. 

Nicholls prayed the Opinion of the Court in this Caſe ; Leſſee of N 145. 
Tithes (without any Barn or Soil) rendering Rent, with a Proviſo, 
that if the Rent be not paid, that the Leaſe ſhould be void, Whether 
the Leſſor ſhould be obliged to ſeek the Lefſee and demand the Rent 
of him, or that the Leſſee ought to ſeek the Leſſor? And 'twas held 
that the Leſſee ought to ſeek the Leſſor, and that ſo it had been 
ruled before that Time, for be that needs, muſt blow the Coals, and at 
the Peril of the Leſſee the Rent muſt be paid, otherwiſe the Leaſe is 
gone. 


2. The Time of Demand. 


The Time for Payment of Rent, and conſequently for a Demand, Ce. Li. 202 4. 
is ſuch a convenient Time before the Sun-ſetting of the laſt Day, as Pa. 44. 
will be ſufficient to have the Money counted; but if the Tenant meet . . 253- 
the Leſſor on the Land at any Time of the laſt Day of Payment, oo Hap 1 
and tend er the Rent, that is a ſufficient Tender, becauſe the Money 3 


; tn 8 1 Saund. 287 
is to be paid indefinitely on that Day, and therefore a Tender on the 
Day is ſufficient. 


If a Leaſe. is made, rendering Rent at Michaelmas between the Ces. Eli. 15. 
Hours of One and Five in the Afternoon, with a Clauſe of Re-entry, £4. Cromwell 


and the (a) Leſſor comes at the Day about Two in the Afternoon, „ C, 


: bs f a ) 'i he De- 
continues to Five, this is (5) ſufficient. _ may be 


| by Attorney. 
4 Leon. 179.— But the Power muſt be ſpecial, for ſuch Land and of ſuch Tenant. 77. 37. 1 Broxen/. 


133. (6) Demand muſt be proved by Witneſſes. Dyer 68.—muſt be made of tlic preciſe Sum due, 
1 Leon. 305. Sav. 121. Me. 207. | 


If a Leaſe be made, reſerving Rent, upon Condition that if the C.. E/iz 63. 
Rent be behind at the Day, and ten Days after, (being in the mean 33 v. 
Time demanded) and no Diſtreſs to be found upon the Land, that“ 


: the Leffor might re-enter ; if the Rent be behind at the Day and ten 


Days after, and a ſufficient Diſtreſs be upon the Land till the After— 


: noon of the tenth Day, and then the Leſſee takes away his Cattle, 


and the Leſſor demands the Rent at the laſt Hour of the Day, and 
nor is there any Diſtreſs upon the Land ; 


en the Day of Payment and the ten Days, which by 
obliged to do. 


Vor. IV, 4 Y 3. The 
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Co. Lit. 153, 
2901. 


2 Rol. Abr. 
428. 


Dalfl. 59. 
Co. Lit. 201. 
1 And. 27. 

3 Leon. 4, et 
vide Cyo. 
Elix. 15. 


Co. Lit. 153. 


C's. Lit. 202. 


Bendl. 59. 


3. The Place where the Demand is to be made. 


Here again we muſt obſerve the Difference between a Remedy by 
Re- entry and Diſtreſs; for when the Rent is reſerved, upon Condition 
that if it be behind, that the Leſſor may re- enter, in ſuch Caſe the 
Demand muſt be upon the moſt notorious Place on the Land; and 
therefore if there be a Houſe upon the Land, the Demand muſt be 
at the fore Door thereof, — the Tenant is preſumed to be there 
reſiding, and the Demand being required to 4 Notice to the Te. 
nant that he may not be turned out of Poſſeſſion without a wilful De- 
fault, ſuch Demand ought to be in the Place where the End and In- 
tention will be beſt anſwered. 

And it ſeems the better Opinion, that it is not neceſſary to entet 
the Houſe, though the Doors be open, becauſe that is a Place appro- 
priated for the peculiar Uſe of the Inhabitant, into which no Perſon 
is permitted to enter without his Permiſſion; and it is reaſonable that 
the Leſſor ſhall go no further to demand his Rent, than the Tenant 
ſhall be obliged to go, when he is bound to tender it; and a Tender b 
the Tenant at the Door of the Houſe of the Leſſor is ſufficient, . 
it be open, without entering; and therefore by a Parity of Reaſon a 
Demand by the Leſſor at the Door of the Tenant, without entering, 
is ſufficient. 

But when the Demand is only in order for a Diſtreſs, there it is 
ſufficient, if it be made on any notorious Part of the Land, becauſe 
this is only to intitle him to his Remedy for his Rent; and therefore 
the whole Land being equally the Debtor, and chargeable with the 
Rent, a Demand upon it, without going to any particular Part of it, 
is ſufficient, 

If a Wood be let, reſerving Rent, the Demand ought to be made 
at the Gate, or ſome Highway leading through the Wood, as the 
moſt notorious Place, | 

If a Rent-Seck be granted out of A. payable at B. the Grantee 


Cro.E/1z.324+ may demand it at A. and if the Tenant be not there to pay it, it isa 
ge. Car. So?. Piſſeiſin, for which the Grantee may have his Aſſiſe, and a Demand 


at B. had likewiſe been good, becauſe that, by the expreſs Appoint- 
ment and Agreement of the Parties, was the Place where the Rent 
; was made payable. 


C-.Car.c21. But a Demand of the Perſon of the Tenant is not ſufficient off the 


Co. Lit. 153. 


4 Co. 73. 


Co. Lit, 201. 


Land, becauſe the Demand is required to be made in order to an im- 
mediate Payment; but no Perſon is preſumed to carry his Wealth 
about with him ; that is reaſonably ſuppoſed to be at his Place of Hi- 
bitation, or upon the Land from whence it is gathered, and therefore 
the Demand of the Perſon off the Land being not ſufficient to anſu*! 
the Intention of the Demand, is uſeleſs and inſignificant. | 

If the King makes a Leaſe, reſerving Rent, the Tenant muſt pay"! 
without Demand, as is ſaid, either to his Receiver for that Purpoſe, 


Cro.Eliz.462. or at the Receipt of the Exchequer, as well as if by the Words of 


Mo. 404. 
Dyer 87. 


2 Rol. Abr. 


428. 


the Leaſe the Rent had been made payable at his Exchequer, or into 
the Hands of his Receiver; but if the King grants, the Reverſion ibe 
Patentee muſt demand the Rent upon the Land, becauſe that is tbe 
Place appointed by Law, for the Reaſons already given, for a con 
mon Perſon to demand the Rent. 

If a Rent be reſerved, payable at the Church of $. or D. ufel 
Condition, it ought to be demanded at both Places, becauſe the Leſſer 
hath his Election to pay it at either Place; and therefore to take A” 
vantage of the Condition, the Leſſor muſt demand it in ſuch Place 
where by his own Agreement he has permitted the Tenant to pay 4 

I 
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the Church. 


Go if it had been reſerved to be paid at or in the Church of D. it 2 % Abr. 
ought for the ſame Reaſon to be demanded both within and without 428. 


If a Leaſe be made of two Barns, rendering Rent, with Condition Dyer 329. in 
of Re- entry for Non-payment, the Leſſce tenders the Rent at one Margin. 


Barn, and the Leſſor demands it at the other, yet the Leffor cannot 
re-enter, becauſe one Barn being as notorious, and conſequently as 
proper a Place as the other for the Payment, its preſumed that the 
Leſſee was at the proper Place for Payment, unleſs that Preſumption 
be overthrown by a Demand; and therefore ſince the Demand was not 


made at both the Barns, there is nothing to deſtroy the Preſumption 


that the Tenant was at the proper Place ready to pay to ſave the 
Condition; and if the Leſſor did not demand it at the proper Place, 
he ſhall not take Advantage of the Condition. 

But however juſt and reaſonable the above Caſes and Diſtinctions 
might have been, and however neceſſary the Knowledge of them, yer 
now 
By the 4. Geo. 2. cap. 28. H. 2. it is enacted, That in all Caſcs be- 
tween Landlord and "Tenant, as often as one Half. Year's Rent ſhall 
be in Arrear, and the Landlord hath Right by Law to re-enter for 
Non-payment, ſuch Landlord may without any formal Demand or 
Re- entry ſerve a Declaration in Ejectment; or in Caſe the ſime can- 
not be legally ſerved, affix the ſame upon the Door of any demiſed 
Meſſuage, or upon ſome notorious Place of the Lands, Oc. compriſed 
in ſuch Declaration, which Service or Affixing ſuch Declaration ſhall 
ſtand inſtead of a Demand and Re-entry ; and in Caſe of Judgment 
againſt the caſual Ejector, or Nonſuit for not confeſſing Leaſe, En- 
try and Ouſter, it ſhall be made appear to the Court by Affidavit, or 
be proved upon the Trial in Caſe the Defendant appears, that Half 
a Year's Rent was due before the Declaration was ſerved, and no ſuf- 
ficient Diſtreſs was to be found, and that the Leſſor in Ejectment 
had Power to re-enter, the Leſſor in Ejectment ſhall recover Judg— 
ment and Execution in the ſame Manner, as if the Rent in Arrcar 
had been legally demanded and a Re- entry made; and in Caſe the 
Leſſee, or other Perſon claiming under the Leaſe, ſhall ſuffer Judg- 
ment to be recovered on ſuch Ejectment, and Execution executed, 
without paying the Rent and Arrears, with Coſts, and without filing 
any Bill for Relief in Equity within fix Kalendar Months after Exe- 
cution executed, the ſaid Leſſee and all Perſons claiming under the 
Leaſe ſhall be barred from all Relief in Law or Equity, other than 
by Writ of Error, provided that nothing herein ſhall bar the Right 
of any Mortgagee of ſuch Leaſe who ſhall not be in Poſſeſſion, ſo as 
© ſuch Mortgagee within fix Kalendar Months after Execution executed 


c 


© pay all Rent in Arrear, and Coſts and Damages, and perform all 


* Covenants and Agreements on the Part of the firſt Leſlce.” 


(F) The ſeveral Remedies foz the Recovery 
of Rents : And herein, 


1. Ok the Remedy by Oiſtreſs. 


PHP Remedy by Diſtreſs is by the Common Law incident to a / Tit D:- 
Rent-Service, but in Caſe of a Rent-Charge it muſt be expreſly fry. 


provided for by the Deed. 
'This 


Rent. 


Lit. F. 219. 
F. M B. 152. 
6 Co. 58. 


1 Rol. Ar. 
226. 


6 Co. 5 8. 8. 


This Remedy by Diſtreſs is greatly enlarged by ſeveral Acts of Par- 
liament, which are taken Notice of under the Head of Diſtreſs, and 
therefore I ſhall here only ſubjoin ſome Clauſes in a late Law for the 
more eaiy Recovery of Rents, 

By the 11 Geo. 2.cap. 19. F. 1. it is enacted, © That in Caſe any Tenant 
or Leſſee of Lands or 'lenements, upon the Demiſe whereof any 
Rent is payable, ſhall fraudulently or clandeſtinely carry off his 
Goods to prevent the Landlord from diſtraining, it ſhall be lawful 
for every Laudlord, or any Perſon by him impowered, within thirty 
Days next enſuing ſuch Carrying off, to ſeiſe ſuch Goods wherever 
the ſame ſhall be found, as a Diſtreſs for the Rent, and the ſame to 
ſell or diſpoſe of as if the ſaid Goods had been diſtrained upon ſuch 
Premiſſes, provided that no Landlord ſhall ſeiſe Goods ſold bona fide 
and for a valuable Conſideration to any Perſon not privy to ſuch Fraud. 
And by F. 3. © If any ſuch Tenant ſhall fraudulently remove his 
Goods, or if any Perſon ſhall knowingly aſſiſt ſuch Tenant in frau— 
dulently conveying away his Goods, or in concealing the ſame, all 
Perſons ſo offending ſhall forfeit to the Landlord, from whoſe Eſtate 
ſuch Goods were carried off, double the Value of the Goods, to be 
recovered by Action of Debt, Ec.” | 5 
And by $.8. © It ſhall be lawful for every Landlord to ſeiſe for a 
Diſtreſs, Corn and Graſs, Hops, Roots, Fruits, or other Product 
growing on the Eſtates demiſed, as a Diſtreſs for Rent; and the 
ſame to cut, gather and lay up when ripe in the Barns or other pro- 
per Place on the Premiſſes; and in Caſe there ſhall be no proper 
Place, then in any other Barn or proper Place which ſuch Landlord 
ſhall procure as near as may be to the Premiſſes, and in convenient 
Time to appraiſe, ſell or diſpoſe of the ſame towards Satisfaction of 
the Rent, in the ſame Manner as other Goods may be ſeiſed and 
© diſpoſed of; the Appraiſement to be* taken when gathered and made. 
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2, Of the Remedy by TUrit of Annuity. 


If a Man grants by his Deed an annual Rent to J. &. in Fee, for 
Life or for Years, and the Rent is behind, the Grantee may bring bis 
Writ of Annuity againſt the Grantor, and thereby charge his Perſon; 
and this Remedy is founded on the Words of the Contract, which be- 
ing preſumed to be founded on a valuable Conſideration, are always 
taken moſt ſtrongly againſt the Grantor ; and therefore where a Man 
grants an annual Rent, the Perſon granting is as well liable to the 
Charge as the Land, becauſe the . Perſon of the Grantor ought to be 
liable to the Payment of what he himſelf hath given. 

Hence it follows, that no Writ of Annuity lies for a Rent-Service, 
becauſe the Rent-Service bcing ſomething reſerved by the Leſſor, by 
Way of Retribution for the Land demiſed, proceeds not from the 
Grant of the Leſſee, the Reſervation being the Act of the Leſſor, 
and conſequently the Perſon of the Leſſee ought not to be liable to the 
Diſcharge of a Thing it never granted; for the Leſſee js only paſſive, 
and takes the Land upon ſuch Terms as the Leſſor is willing to part 
with it, and by ſuch Acceptance of the Land agrees to the Reſervation 
of the Rent. 

It follows alſo, that if a Man deviſes a Rent out of his Land, and 
dies, that no Writ of Annuity lies for ſuch Rent, becauſe the Deviſe 
cannot take Effect till after the Death of the Deviſor, and then it 
impoſſible to charge the Perſon. 

So no Writ of Annuity lies fer a Rent granted for Equality of Fal- 


tition, or in lieu of Dower ; for though theſe be given by the * 
2 1 


yet being granted in Satisfaction of a Real Eſtate, they retain the Na- 
ture of the Things for which they are given, and therefore not reco- 
verable in a Perſonal Action. 


But for the further Explanation hereof, vide Tit. Annuity and 
Rent-Charge. 


3. Ok the Remedy by Aſſiſe. 


The Writ of Aſſiſe lies to reſtore the Party to the actual Seiſin of Y Tit. A, 
that Frechold that he hath been deveſted of, and conſequently the . 
Party who brings it muſt have at leaſt an Eſtate for Life in the Rent, 
and muſt have been in the Seiſin and Enjoyment thereof. 


4. Df the Clauſe of Re-entry. 


The Condition of Re- entry for Non-payment of Rent was the Re- Z,, 6. 32 5. 
medy by the antient Law, which was afterwards changed into a Di- Ce. Lit. 201, 
ſtreſs; but is yet a Remedy allowable at Law, where the Party pro- 202. 
vides it by the Deed ; as if a Man makes a Feoffment, Gift or Leaſe, 


reſerving Rent, with a Condition that if the Rent be behind, that it 
ſhall be lawful for the Feoffor, E9c. and his Heirs into the Lands to re- 


enter; in theſe Caſes, if the Rent be not paid according to the Deed, 
the Feoffor or Leſſor may enter into the Lands, and hold them in his 
former Eſtate, becauſe the Feoffment or Leaſe was not abſolute, but 


defeaſible by the Non-performance of the Condition. 


But where a Feoffment is made of Lands, reſerving Rent, upon i, 5. 327. 
Condition that if the Rent be behind, that it ſhall be lawful for the 
Feoffor and his Heirs to enter and hold the Lands, and take the Pro- 
fits till he be ſatisfied and paid the Rent behind ; this is not a Condition 
abſolutely to defeat the Eſtate ; but the Feoffor in this Caſe ſhall upon 


his Entry only hold the Land as a Pledge, or in Nature of a Diſtreſs, 


till the Rent be paid him, and the Profits thall not go into the Account 


of the Rent, but ſhall be applied to his own Uſe, that by ſuch Per- 

ception the Tenant may be obliged the ſooner to pay the Arrears of 

Rent. 64:4 | 

| But if the Condition had been, that if the Rent be behind, Co. Zr. 203 
that the Leſſor ſhall re-enter, and take the Profits until thereof he be 

ſatisfied, there the Profits ſhall go into the Account of the Rent, and 
conſequently, when the Profits received are equivalent to the Arrear of 

Rent, the Leſſee may re-enter and hold it under the former Leaſe. 

And though Part of the Rent be paid him before Re-entry, yet if Cro Ja. 511. 
the whole be not ſatisfied, he may re-enter for any Part that is in Ar- 4 Lees. 8. 
rear, becauſe the Condition is to inforce the Payment of the whole 
Rent, and therefore may take Advantage for Non-payment of any 
Part thereof. 

If a Man grants a Rent-Charge to F. §. his Heirs and Aſſigns, and Co Jac. 510. 
if it ſhall happen that the Rent ſhall be behind and unpaid, that then 512. 
the ſaid F. & his Heirs and Aſſigns, ſhall enter into the Land, and 2 Rl Rep. 
have and enjoy the Rents thereof until the Arrears be fully ſatisfied, 5 776 
and the Grantor covenants to leyy a Fine to the Uſes of the ſaid Deed, * : 
if after the Fine levied the Rent be Arrear, the Grantee may enter 3 Bui. 250. 
into the Land, or make a Leaſe for Years to try his Title in Eject- Sid: 262. 
ment, becauſe by the Fine there is an Eſtate veſted. in the Conuzees v7 
to raiſe an Uſe in the Grantee of the Rent-Charge when the Rent is 

ehind ; and whenever the Rent becomes Arrear, the Poſſeſſion is exe- 
cuted to that Uſe, and conſequently the Grantee has a Right to take 
we 5 that Poſſeſſion till the Uſe for which it was executed be 


'OL, IV, 4 Z ſatisfied, 


362 Rent. 

| ſatisfied, and that was till the Arrears of Rent be paid by the Per. 
ception of the Profits; and therefore though the Grantee's Intereſt in 
the Land be uncertain, (becauſe *tis uncertain when the Rents will be 
paid out of the Profits) yet while his Intereſt remains, if his Poſſeſſion 
be diſturbed or deveſted, he may reſtore it by Ejectment, which is the 
proper Remedy to recover the Poſſeſſion ; and if the Grantee aſſigns 
over the Rent, the Aſſignee may likewiſe enter and maintain a Title 
in Ejectment; for though the Uſe ariſes out of the Eſtate of the Co- 
nuzee only as the Rent is in Arrear, and till the Rent be behind and 
unpaid, there is nothing more than a bare Poſhbility of a Uſe, which 
in its Nature is not aſſignable, yet by the Conveyance of the Rent it 
ſhall paſs, becauſe tis nothing more than a Remedy or Security for the 
Rent, and therefore ſhall attend that, into whoſe Hands ſoever it comes. 
Cro. Car. And by the better Opinion it ſeems, that if the Rent be Arrear 
512. before the Fine levied, yet the Fine levied afterwards ſhall be ſufficient 
to raiſe an Uſe in the Grantee to enter into the Land for the Recovery 
of thoſe Arrears, becauſe the Fine is guided by the Deed of Grant, 
and both amount but to one Aſſurance, and conſequently the Fine ſhall 
have Relation to that Deed which leads the Uſe of it, and makes it 

operate. 85 
1 Sid. 223, 80 it is, if ſuch a Rent had been granted to a Man and his Heirs, 
2 and if the Rent be behind and unpaid, then it ſhall be lawful for the 
. Keb. 184. Grantee and his Heirs to enter, Sc. The Grantee, when the Rent is 
Raym. 135, Arrear, may by ſuch Proviſo enter and hold the Land till he be paid 


158. the Rent by the Perception of the Profits; for though it was objected 
N 2 that there was no Eſtate conveyed, out of which a Uſe might ariſe to 


Ty. the Grantee upon the Non- payment of the Rent, and that this Grant 
| could paſs no Eſtate. to the Grantee as a Conveyance at Common 
Law, becauſe the Grantee could have no Inheritance or Freehold in 

the Land when the Rent was in Arrear for Want of Livery, nor an 

Eſtate for Years for Want of 4 certain Commencement and Determi- 

nation ; yet it was adjudged, that by the Grant he had an Intereſt 

veſted in him when the Rent- was arrear ; and though it be an uncer- 

tain Intereſt, which for the Uncertainty of irs Commencement and 
Determination might be void by the ſtrict Rules of Law, if it were 

granted independent on any Eſtate certain, yet it is good in this Caſe, 

becauſe *tis created to attend a determinate Eftate, and the Non-pay- 

ment of the Rent fixes the Certainty of its Beginning, and the Satif- 

faction of the Arrears by the Perception of the Profits, the End and 
Determination of ſuch Intereſt, and therefore' the Grantee may reduce 

ſuch Intereſt as it ariſes into his Poſſeſſion by Ejectment, which is the 

proper Remedy to recover the Poſſeſſion. - WM „ 


— 
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Stil. 4. This is not ſo much a Remedy for the Recovery of Rent, as a Pe. 
Palm. 206. nalty to oblige the Tenant to a punctual Payment, and this as wel of 
2 Lat, 1151, - Rent-Charge as a Rent-Service; and herein theſe Things ſeem ob- 
ervable. + Bars a 5 e 6 4 ha ab ROS: 
Hab. 82,208. That in Caſe of a Rent- Service or-Rent-Charge, if it be granted 
1 Zrownl.171. that if the Rent be arrear, that the Tenant ſhall forfeit 8 s. a Day a 4 
? Jon. 33. Nomine pena, there muſt be an actual Demand of the Rent at the 
Day to give a Title to- the Penalty, becauſe: till an actual Demand 
made it cannot appear that there was any Default or Neglect in the 
Tenant, and it were unreaſonable to oblige the Tenant tb pay ſuch Pe- 
nalty without a- wilful Default; för the Preſumption is, that he v® 
ready to pay the Rent to ſave the Penalty; and there is no. WY wt 
1 1 - : overthro 


5. Ok the Nomine pœnæ. 
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overthrow that Preſumption bur by proving an actual Demand made, 
and then if ſuch Demand be not anſwered by Payment, it is evident 
that the Tenant has wilfully neglected it, and conſequently has ſub- 
mitted himſelf to the Penalty. 

But if the Rent be demanded at the Day, and not paid, and conſe- 24. 208. 
quently the Penalty forfeited ; as if a Rent be granted to A. for Life, Hur. 42,114 
and if it ſhall be arrear by the Space of ten Days after the Feaſts of # 57. 
Payment, being lawfully demanded, that then the Grantor ſhall for- 
feit 10 5. by Way of Pain, and that then and ſo often it ſhall be lawful 
for the Grantee to diſtrain till the A Penalty be fatisfied; by 
the Opinion of Hob. if the Grantee demands the Rent at the End of 
the ten Days, by which he becomes intitled to the Penalty, the Grantee 
on the eleventh Day muſt likewiſe demand the Penalty, becauſe it is 
not due till after the ten Days incurted, arid the Grantor has the 
whole Day, on which the Penalty becomes due, to pay it; but Quere 
whether the Grantee be obliged to demand the Penalty after it becomes 
due. | 

But if the Plaintiff brings an Action of Debt, or avows for the Rent /. 8, t3 

f , mth | | 4 ny &: 82, 133 
and Nomine pane, without laying an aQual Demand for the Rent, 
though he cannot recover the Penalty for want of ſuch Demand, yet 
he ſhall by ſuch Suit have Judgment for the Rent, becauſe that is 
really due, and ought to be paid without any Demand. 

If the Tenant that is chargeable with the Rent aſſigns over his In- Cro Elix. 383. 
tereſt in the Land, it ſeems that the Aſſignee is chargeable with the v. 
Penalty for any Arrear incurred in his own Time, becauſe the Non ine Goimb: 


pœnæ being intended as an Obligation on the Tenant to pay the Kent, Meer, N. 486., 


that Obligation from the Nature of the Contract muſt have Con- 
tinuance ſo long as the Rent is payable; and therefore whoever takes 
the Land, takes it under the Charge of the Rent, and conſequently. 
muſt be ſubject to that Security which was originally taken upon the 
Creation of the Rent. PR Ap | RG IE OE 
If the Rent be deviſed without Mention of the Nomine pane, yet Cy. Elix. 8g; 
it ſhall paſs as incident to the Rent, becaufe whoever has Right to Bendleys v. f 
the Rent ought to have all that Security for the Payment of it, which Tg.. 
The Nomine pœnæ, as an Incident to the Rent, ſhall deſcend to the Co. Li. 162. 
ment o 
the Rent, whoever has a Right to the Rent ought in 5 to have 
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entedy by Adlon of Debe, 8. and as grodbbed. 
on ſeveral Aﬀs of Patlfainent, 113 | 


© The Remedy by Action of Debt extended only to Rents reſerved 
on Leaſes for Years, but did not affect Freehold Rents ; the Reaſon 
> Whereof is this; Actions of Debt were given for Rent reſerved upon 


| erved upon, 
Leaſes for Years, for that ſuch Terms being of ſhort 264. 44846 hp 


Vas neceſſary that the Leſſor ſhould follow the Chattels of his Tenant 
: | wherever 


Bent. 363 


364 Rent. 
wherever they were or whereſoever he ſhould remove them ; but when 
the Rents were reſerved on the durable Eſtate ot the Feud, the Feud 

Co. Lit. 162. jtſelf, and the Chattels thereupon, were Pledges for the Rent; and 

if the Land were unſtocked for two Years, the Lord had his Ceſſavit per 
bienninm to recover the Land itſelf ; and hence it is, that if the durable 
Eſtate of the Feud determined, as if the Leſſee for Life died, the 
Leſſor may have an Action of Debt for the Arrears ; becauſe the Land 
was no longer a Security for the Rent; and therefore the Chatrels of 
the Tenant were liable to ſatisfy the Arrears in an Action of Debt 
wherever the Tenant removed them. 

Co. Lit. 162. So it was in Caſe of a Rent-Charge ; for if a Man were ſeiſed of it 

40. 49. in Fee, and it was Arrear, he could have no Action of Debt for the 

Arrears; and if he dies, his Heir cannot have any real Action for the 
Arrears, for that is proper for the Recovery of the Poſſeſſion, which 
is ſtill in him, nor can he have a perſonal Action, becauſe, beſides the 
former Reaſon, it were abſurd to give a real Action for the Rent run- 
ning on in his own Time, and a perſonal Action for the Arrears in the 
Life-time of the Anceſtor at the ſame time; for it could not be ſup. 
poſed to be both a real and perſonal thing ; for this Reaſon alſo the 
Executor could have no Action for the Arrears, who is intitled to the 
perſonal Eſtate ; as alſo becauſe the Executor could not intitle himſelf 
by Virtue of the Contract that created the Rent, ſince the Heir was 
conſtituted Repreſentative by the Contract, and by Conſequence that 
Repreſentation excluded all other Perſons from taking any Benefit as 
Repreſentatives, that did not come under that Character. _ 
8 ſung, cap. But theſe Incooveniencies and Miſchiefs are remedied by a late Ad 
I of Parliament, by which ir is provided, © That whereas no Action of 
Debt lies againſt a Tenant for Life or Lives, for any Arrears of 
© Rent, during the Continuance of ſuch Eſtate for Life or Lives, be 
© it enacted, that, from the firſt Day of May 1710, it ſhall and may 
© be lawful for any Perſon or Perſons, having any Rent in Arrear, 0 
© due upon any Leaſe or Demiſe for Life or Lives, to bring an Action 
© or Actions of Debt for ſuch Arrears, of Rent, in the ſame Manner 
© as they might have done in Caſe ſuch Rent were due and reſerve 
© upon a Leaſe for Years” rt. 3 $ La WIE | 
Co. Lit. 162. And by the Statute of 32 H. 8. the Executors of a Man ſeiſed eitherd 
Co. Car. a Rent-Charge, Rent-Service, ar Rent-Seck, either in Fee-Simple or Fer 
; 14 1 06 Tail, have now a double Remedy given them for ſuch Arrears, either bf 
4 Co. 48, 50. Action of Debt or Diſtreſs; the Action of Debt lies not only again)! 
Vaugh. 40. the Tenant that ought 'to have paid the Rent, but againſt. his Exec» 
tors and Adminiſtrators ; the Diſtreſs runs, with the Land as long 25. 
continues in the Tenant's Poſſeſſion that ſuffered the Rent to run u 
Arrear, or of any other Perſon claiming by or from him. 


4 Co. 50. And therefore, if a Man grants a Rent-Charge. in Pee, and aft 
2 2 178. wards makes a Feoffment of the Land, out of which it iſſues, and tl 
ee G, Feoffee makes a Leaſe at Will, the Executors of the Grantee 0! 
57% Cafe, diſtrain the Tenant ar* Will for any Arr ars that became due in . 
Life- time of the Grantor, becauſe ſuch Mezant claims, from 
Grantor; and ſo every Feoffee of the firſt Feoffee in infinitum chin 
immediately from the Grantor, | 
4 Co. 50. So if the Tenant makes a Gift in Tail, and the Donee dies, the Iſs 
is chargeable with the Arrears of the Rent; becauſe though he claP 
by Deſcent per formam doni, yet it is by Virtue of the Gift made! 
%% ² 1... A II IE | 
Noy 48. But if Tenant in Tail makes a Gift in Fee, and dies, and the Wa 
Meer 486. continuee charges the Land with a Rent in Fee, and then infeoff 15 
25 2,5 Iſſue in Tail within Age, fo as he is remitted, the Iſſue is charge 
2 Rol. Ar. . ly 3s" 12 © | : .. * y 
2 with none of the Arrears ; becauſe being remitted by the Feoffmcs' 
. 2 Vern, 612, MT ar TIT | — . 
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the old Eſtate-Tail, he cannot claim under the Diſcontinuee, but from 
the firſt Donor. | | . 

So it is, if the Tenant dies without Heirs, ſo that the Tenancy eſ- Co. Lit. 162. 
cheats to the Lord, he ſhall not be chargeable with any Arrears of a | 
Rent-Charge incurred in the Life of the Tenant. | | 

But before theſe Acts, if there had been Tenant for Life of a Rent, Co. Lir. 162. 
and he dies, the Rent being in Arrear, his Executors, by the Com- 
mon Law, might have an Action of Debt for the Arrears; for the Ex- 
ecutor, repreſenting the Perſon of the Teſtator, ſuccceds in all his 
perſonal Rights; and when the Rent is Arrear at his Death, it is no 
more than a ſingle perſonal Duty, diſtinct and ſeparate from the rea] 

Eſtate ; for which there can be no Remedy by real Action, which re- 
covers the Freehold of which the Poſſeſſor was difſeiſed ; but the Ar- 
rears of Rent being no Freehold, but a perfect Chartel or ſingle Duty, 
were recoverable by the Executor as all other perſonal Things; and 

- © though-the Freehold determined by the Death of the Tenant for Life, 
yet they did not conſtrue ſuch Duties to ceaſe, becauſe there were no 
Words in the Contract to found ſuch a Conſtruction upon; for the 
Contract gave him the intire Rent during Life, and the Act of God 
did not take it away. | | | 

If Tenant pr auter vie or Tenant for Years held over, yet the Leſſor 
could not diſtrain them for the Rent that became due before the De- 
termination of their reſpective Leaſes, though they continued in the 
Poſſeſſion of the Land afterwards; for when the Leaſe was deter- 
mined, the Leſſor could not avow on them as his Tenants, claiming un- 
der a Leaſe that was ended; to remedy this “ Ir is provided that * By the ſaid 
whereas Tenant pur auter vie and Leſſees for Years, or at Will, fre- Statute 
quently hold over the Tenements to them deviſed, after the Deter- GONG 
- mination of ſuch Leaſes; and whereas after the Determination of ſuch, 
or any other Leaſes, no Diſtreſs can by Law be made for any Arrears 
of Rent that grew due on ſuch reſpective Leaſes before the De- 
termination thereof; It is enacted, * That it ſhall and may be lawful 
5 for any Perſon or Perſons, having any Rent in Arrear or due upon 
any Leaſe for Life or Lives, or for Years or at Will, ended or deter- 
= mined, to diſtrain for ſuch Arrears, after the Determination of the 
= faid reſpective Leaſes, in the ſame Manner as they might have done 
A if ſuch Leaſe or Leaſes had not been ended or determined ; provided 
that ſuch Diſtreſs be made within the Space of ſix Calendar Months 
after the Determination of ſuch Leaſe, and during the Continuance 


ere 


* 
1 


5 Tag Re Ke PS 
: Y RS + 3 
1 2 « 9 + 


4 © "3 
2 ke <4 W * S . 
. . ' . 
2 F - A * 


, + . 3 2 
4% $ . n TE... 
4 „ Wr © 17 3. 4 = 
8 7 R 3 
R 


o 


pof ſuch Landlord's Title or Intereſt, and during the Poſſeſſion of the 


= Tenant from whom ſuch Arrears became due. | 
® Alfo for the more effectual Recovery of Rents it is provided, © That 4 Ge. 2. cap. 
in Caſe any Tenant for Life or Years, or other Perſon who ſhall 28. 
come into Poſſeſſion of any Lands, Ec. under or by Colluſion with 
ſuch Tenant, ſhall wilfully hold over after the Determination of 
ſuch Term, and after Demand made in Writing, for delivering of 
* the Poſſeſſion thereof, by the Perſon to whom the Remainder or 
Reverſion ſhall belong, or his Agent, ſuch Perſon holding over ſhall 
pay double the yearly Value of the Lands, Sc. ſo detained, to be 
recovered by Action of Debt, whereunto the Defendant ſhall be 
obliged to give ſpecial Bail; againſt which Penalty there ſhall be 
no Relief in Equity.” 
And by a ſubſequent A it is provided, That in Caſe any Te- 11 Ge. 2. 
nant ſhall give Notice of his Intention to quit the Premiſſes, and «ap. 19. 
ſhall not accordingly deliver up the Poſſeſſion at the Time in ſuch 

otice contained, the ſaid Tenant, his Executors or Adminiſtrators, 
ſhall pay to the Landlord double the Rent which he ſhould other- 
wiſe have paid.” | 


Vol. IV. 958 | 2 A fy And 


+ OY * 


366 Rent. 


11 Ge. 2: And by the ſaid laſt mentioned Statute it is enacted, * That where 
6.14. Ka © the Demiſe is not by Deed, the Landlord ſhall recover a reaſonable 
(a) T * © SatisfaQtion for the Tenements (2) oecup ed by the Defendant, in an 
Will the Action on the Caſe, for the Uſe and Occupation of what was ſo held 
Plaintiff muſt © or enjoyed; and if, in Evidence on the Trial of ſuch Action, any 
ſhow an Oc. ( Parol Demiſe, or any Agreement (not being by Deed) whereon a 
Sula Lene 6. © Certain Rent was reſerved, ſhall appear, the Plaintiff in ſuch Action 
Years, Lal. * ſhall not be nonſuited, but may make Uſe thereof as an Evidence of 


313. 1 * © the Quantum of the Damages to be recovered.” 
209. I , "4 : | 
Raym. 170, 23. Comb. 255. 


; Lv. 150. And though at Common Law no A tien lay for Rent, but an Adlon 
That an of Debt, yet it was held, that for the Uſe and Occupation of a Farm, 
Aſumpfit will Ec. an Aſſumpſit would lie. 


he on an ex- 


preſs Promiſe, and where the Reſervation is of a Sum in Groſs, Hard. 61. 4 Med. 78. Mey 60. All 
57. 1 Vent. 98, 272. 2 Vent. 67. | 


I. 


(L) Rent when and how diſcharged; and 
- therein of the Eviction of the Tenant. 


2 Rel. . FF the Lands demiſed be evicted from the Tenant, or recovered by 
429. a Title Paramount, the Leſſee is diſcharged from the Payment of 
Heb. 82. the Rent from the Time of ſuch Eviction; bur, notwithſtanding ſuch 
Cr. Eliz. Recovery or Evicton, the Tenant ſhall pay the Rent that became due 
> Pp 48, before the Recovery ; becauſe the Enjoyment of the Land being the 
201. Conſideration for which the Tenant was obliged to pay the Rent, ſo 
| long as the Conſideration continued, the Obligation muſt be in Force; 
there being the ſame Reaſon that the Tenant ſhould pay the Rent for 
Part of the Time contracted for, as for the whole Term, if he had 
enjoyed the Land ſo long. 
2 Rol. Abr. So if a Diſſeiſor makes a Leaſe for Years, rendering Rent, and af- 
429, 439- terwards the Diſſeiſee enters, and (a) ouſts the Leſſee, yet the Leſſee 
( 2 on be ſhall be accountable for the Rent incurred before the Oufter; be- 
Ouſter. 1 Ld, Cauſe the Leſſee cannot be taken for a Treſpaſſer, ſince he came into 
Rayn. 370. the Lands under the Sanction of a legal Contract; though the Diſ⸗- 
ſeiſor having but a defeaſible Title could not perform that Contract; 
however, till it was deſtroyed, and while the Leſſee had the peaceable 
Enjoyment, the Obligation to pay the Rent, which was founded on 
the Enjoyment, muſt continue, and conſequently the Leſſee be obliged 
| to pay the Rent till the Entry of the Diſſeiſee. | 
10 Co.128.a. - Por the ſame Reaſon, if Part only of the Land letten be evicted 
Dyer 56. from the Tenant, ſuch EviQtion is a Diſcharge of the Rent in Propor- 


* 45r- tion to the Value of the Land evicted. 


1 Cb. Ca. 31, If A. lets ſeveral Lands to B. and afterwards the Inhabitants of the 
32. Jewv. Town, where Part of the Lands lie, recovers a Right of Common in 
Tirkeell, Part of the Lands demiſed; this Recovery, it ſeems, by the {tri> 
Rules of the Common Law, ſhall make no Apportionment of tht 
Rent; becauſe the Recovery of the Common is no Eviction of the 
Land, becauſe the Soil ſtill remains in the Leſſee; and therefore 
there can be no Apportionment ; but a Court of Equity conſider 
that the Leſſee can have little Benefit by the Soil itſelf, while _ 
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fore or on the Day on which any Rent is reſerved or made payable, 


Vent. 367 


are permitted to take the Profits in Common with the Leſſee, and 
therefore in ſuch Caſes have apportioned the Rent; unleſs it appears, 
that, notwithſtanding ſuch Right of Common recovered, the Lands 
demiſed are well worth the Rent reſerved upon the Leaſe. 

But the former Caſes are to be underſtood with this Reſtriction, 10 ©. 128. 
that if the Tenant be ouſted by a Title Paramount, before the Fr man 
appointed for the Payment of the Rent, ſuch Eviction intirely dif- 3. 
charges the Tenant from the Payment of any Part of the Rent; for 
Inſtance, If A. Leſſee for Life, makes a Leaſe to B. for Years, ren- 
dering Rent, payable at Zafter, and B. by Virtue of the Leaſe en- 
joys the Land for nine Months, and then A. dies, by which the Inte- 
reſt of B. is determined ; in this Caſe B. ſhall pay no Rent at all, for 
though he held the Land for nine Months, yet his Leaſe being ended 
before the Expiration of the Year, (for the Rent being made payable 
at Eaſter only was payable but once in a Year) there could be no Rent 
due by the Contract, for it was in Conſideration of the Enjoyment of 
the Land that the Leſſee was by the Contract obliged to pay the Rent 
at the Expiration of the Year; and when the Enjoyment is interrupted 
and deſtroyed, the Leſſee ſhall not be obliged to pay for what he had 
not; nor can there be any Apportionment, becauſe by the expreſs 
Words of the Leaſe it was to be paid at Eafter, and not before. | 

As the Tenant is diſcharged from the Payment of the Rent when aug). 199. 
the Land is evicted by a Title Paramount, ſo by a Parity of Reaſon Polar. 142. 
he ſhall be diſcharged from it when the Lord purchaſes the Tenancy ; | 
for in ſuch Caſe the Lord cannot have hoth the Land and the Rent, 
nor ſhall the Tenant be under any Obligation to pay the Rent, when 
the Land, which was the Conſideration, is reſumed by the Lord into 
his own Hands; and this Reſumption or Purchaſe of the Tenancy 
by the Lord, makes what the Law Books call an Entinguiſhment of 
the Rent. 

But if the Conveyance to the Lord was not abſolute, but upon Con- Bro. Tit. £x- 
dition, or if it were only of a particular Eſtate of ſhorter Duration than evi ment 
the Eſtate which the Lord had in the Rent-Service; in theſe Caſes, (17) 
though there be an Union of the Tenancy, and the Rent in the ſame Pallex. 7 
Hand, yet, becauſe that Union is but Temporary, for upon the Per- N 
formance of the Condition or Determination of the particular Eſtate, 
the Tenant is reſtored to the Enjoyment of the Land, and conſe- 
quently the Obligation to pay the Rent revives; therefore the Rent 
in ſuch Caſe is only ſuſpended, and not extinguiſhed. 

By the 11 Geo. 2. cap. 19. Reciting, that, where any Leſſor or 11 Ge. 2. 
Landlord, having only an Eſtate for Life in the Land, Sc. dies be- cap. 19. 


ſuch Rent, or any Part thereof, is not recoverable by the Executors, 
Sc. of ſuch Leſſor; nor is the Perſon in Reverſion intitled thereto, 
any other than for the Uſe and Occupation of ſuch Lands, c. from 
the Death of the Tenant for Life ; of which Advantage hath been 
taken by the Undertenants, who thereby avoid paying any thing for 
the ſame ; for Remedy whereof it is enacted, That where any Te- 
nant for Life ſhall die before or on the Day on which any Rent was 
reſerved, or made payable on any Demiſe or Leaſe of any Lands, Ec. 
which determined on the Death of ſuch Tenant for Life, the Exe- 
cutors or Adminiſtrators of ſuch Tenant for Life ſhall and may, in 
an Action on the Caſe, recover of and from ſuch Undertenant or 
Undertenants of ſuch Lands, Oc. if ſuch Tenant for Life die on 
the Day on which the ſame was made payable, the whole ; or if before 
the Day, then a Proportion of ſuch Rent, according to the Time 
uch Tenant for Life lived of the laſt Year, or Quarter of a Year, or 


other 


368 


Rent. 


n.. 


other Time, in which the ſaid Rent was growing due as aforeſaid, 
making all juſt Allowances, or a proportionable Part thereof reſpec- 
tively. 


Lit. F. 222. 
8 Co. 105. 6. 


. 


(M) Ok Appoꝛtionment, and therein ok the 


Suſpenſion and Extinguiſhment of the 
Rent: And herein, | 


is In what Caſes a Rent may be appo2ztioned by the A# 
of the Parties; and herein of the Difference between a 
Rent-Service and a Rent-Charge, 8 | 


ND firſt, it is neceſſary to diſtinguiſh between a Rent-Service 
and a Rent-Charge ; for if a Man who hath a Rent-Service, pur- 
chaſes Part of the Land out of which the Rent iſſues, the Rent. Ser- 


vice is not extinguiſhed, but ſhall be apportioned according to the Va- 
lue of the Land; ſo that ſuch Purchaſe is a Diſcharge to the Tenant 


Co. Lit. 1 47-8. 
1 Rol. Abr. 
236. 


Co. Lit. 148. b. 
Where intire 
Services, as a 
Horſe, 
Hawk, Se. 
ſhall be ex- 
tinguiſhed or 
revive, vid. 
'Þ +» Ws BY. Þ 
Co. Lit. 149. 
8 Co. 105. 
Co. Lit 148. 
vide Cro. 
Eliz. 742. 
which ſeems 
contrary. 
Quære whe- 
ther by the 
Statute 4 & 
5 Anne ſuch 
Grants be 
good without 
the Attorn- 
ment of the 
Tenant. 


the Grantee gives Part of it to a Stranger, and the Tenant attorn5 


for ſo much of the Rent only, as the Value of the Land purchaſed 


amounts to; but if a Man has a Rent-Charge, and purchaſes Part of 


the Land out of which the Rent ifſues, the whole Rent is extinguiſhed, 


But if the Grantor, by Deed reciting the Purchaſe, had granted 
that the Grantee ſhould diſtrain for the ſame Rent in the Reſidue cf 
the Land, the whole Rent-Charge had been preſerved ; becauſe ſuch 
Power of Diſtreſs had amounted to a new Grant. | 

If a Man grants a Rent-Charge out of two Acres, and afterward: 
the Grantee recovereth one Acre by Title Paramount the Grant, the 


whole Rent ſhall not be extinguiſhed ; becauſe the Law, which give. 


the Remedy for the Recovery of a Man's Right, will not prevent the 
Proſecution of ſuch Right, by depriving the Proſecutor of a greater 


Profit than the thing recovered may amount to; but in this Caſe ther: | 
ſhall be no Apportionment, but the Grantee ſhall have the whole Rem 


after he has recovered one Acre. 


In ſome Caſes a Rent-Charge may be apportioned by the AQ o 


the Party; as if the Grantee releaſes Part of his Rent to the Tenant} 


of the Land, ſuch Releaſe does not extinguiſh the whole Rent. 80 


ſuch Grant ſhall not extinguiſh the Reſidue which the Grantee neut 


M7" 


parted with, becauſe ſuch Releaſe or Diſpoſition makes no Alteration! 2 


in the original Grant, nor defeats the Intention of it, as the Purchil| 
of Part of the Land does; for the whole Rent is ſtill iſſuable out >| 
the whole Land, according to the original Intention of the Grat; 
beſides, ſince the Law allowed of ſuch Sort of Grants, and there? | 
eſtabliſhed ſuch Sort of Property, it would have been unxeaſonabt 
and ſevere to hinder the Proprietor to make a proper Diſtribution d 
it for the Promotion of his Children, or to provide for the Conting®} 


cies of his Family, which were in his View. The Objection, that h - 


been made to theſe Sort of Apportionments or Diviſions of R") 
Charges, is this, that the Tenant thereby would be expoſed to ſer} 
Suits and Diſtreſſes for a thing, which in its original Creation was "| 
tire and recoverable upon one Avowry. LS WAA 4-00 jo | 
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And if a Rent-Charge may partly be aſſigned by the Grant of the Cre. E/iz. 
Party, much more may Part of it be extended ſor his Debts, by the N Os 
Favour and Aſſiſtance of the Law; for though the Tenant is thereby, 11 A 
without his Attornment, poſſibly made liable to ſeveral Suits and Di- 
ſtreſſes, yet it is an Inconvenience he may avoid by a punCtual Perform 
ance of his own Grant. | 

It is next to be conſidered, whether a Rent-Service, incident to the 2 rf. 504. 
Reverſion, may be apportioned by the Grant of Part of the Rever- 1 Rol. Abr. 
fion ; and it ſeems formerly to have been doubted whether upon ſuch en. . 
Grant there could be any Apportionment? or whether the whole Rent 7 Fs 
ſhould not be extinguiſhed and Joſt? for ſince the Reverſion and Rent C 14814. 
incident thereto, were intire in their Creation, they thought it hard 8 ©. 79. 6. 
that by the Act of the Leſſor they ſhould be divided, and thereby the 2 
Tenant made liable to ſeveral Actions and Diſtreſſes for the Recovery by 2 10. 
of them; but this Conception was too narrow and abſurd to govern Aer p/. 255. 
Men's Property long; for if I make a Leaſe of three Acres, reſerving 260. 

35. Rent, as I may diſpoſe of the whole Reverſion, ſo may I alſo of 
any Part of it, ſince it is a thing in its Nature ſeverable, and the Rent, 
as incident to the Reverſion, may be divided too; becauſe that being 
given in Retribution for the Land, ought from the Nature of it to be 
paid to thoſe who are to have the Land upon the Expiration of the 
Leaſe ; and hence it is, that the Rent paſſes incidently with the Re— 
verſion without any expreſs Mention of it in the Grant; but the Te- 
nant has really no Prejudice from ſuch Grant, becauſe it is in his Power 


8 nn _ Py 


and his Duty to prevent the ſeveral Suits and Diſtreſſes by a punctual 
Payment of the Rent; and therefore he ought not to complain of a 
> Miſchief which he has wilfully brought upon himſelf; beſides that 
formerly ſuch Grants could not take Effect without the Attornment 


and Conſent of the Tenant ; but on the other hand it would be ex- 
tremely prejudicial, if upon ſuch Grants the Rent ſhouid not be appor- 
tioned ; becauſe then the Leſſor could not out of his Property make 
a Proviſion for his younger Children, or anſwer the Contingencies of 
his Family which are in View. | | 


And upon this Reaſon the Apportionment of Rents has been carried Cre. Elis. 


= a Step farther ; as if A. poſſeſt of a Term for 20 Years, leaſes it for 10 637, 651. 
+ Years, reſerving 3c/. Rent, and afterwards A. deviſes 20 l. of the Rent to _—_ v. Wat- 
three of his Sons equally to be divided, this is a good Deviſe, and each of , pj . 


the Sons ſhall have an Action of Debt for his third Part, though the Re- 234. 
verſion, to which the Rent was originally incident, remains intire ; for Moor pl. 737. 


there is nothing in the Nature of the Thing to hinder ſuch a Diviſion or . EA. 


2 Apportionment; and if the Tenant omits to pay the Rent, the ſeveral 


771. Euer 


| & Moyle. 
> Actions are a Miſchief which he brought on himſelf, and which he 9985 


might and ought to have prevented. 7 Co. 23. 


It 4. ſeiſed in Fee of one Acre, and poſſeſſed of a Term for Years Bus Cafe. 


N 1 in another, grants a Rent out of both to B. in Fee, B. takes a Leaſe on 147. 
or Grant of the Leaſehold Acre, the Rent ſhall not thereby be ſuſ- © 


pended. | Co. Lit. 148.4 


If Leſſee for Life or Vears ſurrenders Part, or if he commits a For- . * 


feiture of Part, by making a Feoffment or doing Waſte, the Rent ſhall Ber 5. a. 


de apportioned ; becauſe the Rent is a Retribution for the Land, and 13 Co. 58. 


= theretore muſt neceſſarily ceaſe, according to the Proportion of the Moor pl. 255. 
Land reſumed. Co. Lit. 148. 6. 


Where the Leſſor takes a Leaſe of Part of the Land, or enters Be. Tit. Ex- 


I wrongfully into Part, there are Variety of Opinions, whether the intire ov cr; tl 
Rent ſhall not be ſuſpended during the Continuance of ſuch Leaſe or f 2,1 A, 
= tortious Entry; and in the laſt Caſe it ſeems to be the better Opinion 938. 


= and the ſettled Law at this Day, that the Tenant is diſcharged from 


4 Co. 52. 


5 the Payment of the whole Rent till he be reſtored to the whole Poſ- 9 ©* 135: 


* leſion, that no Man might be encouraged to injure or diſturb his Te- 


« 
a" 
. 0h 


Pollex. 142, 


144. 


Vor. IV. 5 B nant 1 Vt. 277. 


r * 


Rent. 


2 


odugnht to protect and defend. 
Pollex. 141, 
to 145 


2 Lev. 143. 


Hedoeftins and Act and Conſent parts with ſo much of the Land as is redemiſed, and | 


Thornborough.. thereby ſuperſedes the former Contract as to that Part; but ſince the 
Obligation to pay the Rent was by the firſt Contract founded upon 


505. the Conſideration of the Tenant's Enjoying the Land, that Obligation 
muſt ſtill continue on the Tenant ſo far as it is not cancelled or re. 


voked by any ſubſequent Contract between the Parties, and conſe. 


57. and the - quently the whole Rent; ſhall-not be exinguiſhed by ſuch Redemiſe; 
but the Tenant ſhall pay Rent in Proportion to the Land he enjoys, | 


following 


1 becauſe the Obligation of the firſt Contract muſt ſubſiſt ſo far as the 


to be Law. Tenant enjoys the Conſideration which firſt engaged him in ſuch Con- 


Co. L. 148. 6. tract. 


4 Co. 52.6. 
9 Co. ; 34. Pro. Tit. Extinguiſhment 48. and per Hale, Ch. J. if the Tenant upon ſuch Re-demiſe reſerved 
a Rent, no Part of the Rent reſerved upon the firſt Contract ſhall be ſuſpended. 1 Vent. 276. 


2. In what Caſes they may be appoꝛtioned by the At of Law, 
02 by the Ad of God, 


In this Place we are to conſider, whether the Tenant ſhall pay the 
whole Rent, though Part of the 'Thing demiſed be loſt and of no Pro- 
fit to him, or though the Uſe of the whole be for ſome Time inter- 
cepted or taken away without his Default, and here it ſeems extremely 
reaſonable, that if the Uſe of the Thing be intirely loſt or taken away 
from the Tenant, the Rent ought to be abated or apportioned, becauſe 
the Title to the Rent is founded upon this Preſumption, that the Te- 

1 Rel. Abr. nant enjoys the Thing during the Contract; and therefore if Part of 
230, the Land be ſurrounded or covered with the Sea, this being the Act of 
God, the Tenant ſhall not ſuffer by it, becauſe the Tenant without his 
Default wants the Enjoyment of Part of the Thing, which was the 
Conſideration of his paying the Rent; nor has the Leſſor Reaſon to 
complain, becauſe if the Land had been in his own Hands, he mvſt 

have loſt the Benefit of ſo much as the Sea had covered. 
| If Part of the Land be burnt with Wild-fire, that ſhall make no 
8 Abatement or Apportionment of the Rent, becauſe the Uſe of the 
If > Leaſe be Land is not thereby taken away, and the Land may be again reſtored 


made of Land to its former Fertility by the Care and Induſtry of the Tenant. 
with a Flock 


of Sheep, and all the Sheep die, Quære whether the Rent ſhall be apportioned. Dyer 56. — When a Houle | 


was burnt down, Tenant liable for the Rent. 2 Ld. Raym. 1477. 


1 Rol. Abr. If A. ſeiſed of one Acre in Fee, and poſſeſſed of another for Years, 

237+ makes a Leaſe of both, reſerving Rent, and dies, the Rent ſhall be 

apportioned with the Reverſion, and the Heir and Executor ſhall have 

each his Proportion. | 

So if a Moiety of a Reverſion be extended by Elegit, the Rent ſhall 

be apportioned, and the Leſſor ſhall ſtill enjoy Halt the Rent as inci- 

dent to the Reverſion that remains in him. 

1 Rol. Abr. So if a Husband leaſes for Vears reſerving Rent, and dies, the Wiſe 

237+ recovers a third Part of the Reverſion, and ſhall have the ſame Propor- 
tion of the Rent; for in all theſe Caſes the Law diſtributes the Rent 
as it diſpoſes of the Reverſion. 


1 Rol. Ahr. 
237. Cam- 
bel” Caſe. 


Lit. 1 Wt If Part of the Lands deſcend on the Grantee of a Rent-Charge, the 
3 Fb Rent ſhall be apportioned according to the Value of the Land; be 
S. P. | - 
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' > nant; in his Poſſeſſion, whom by the Policy of the Feudal Law he | 


But there is no Colour of Reaſon why the whole Rent ſhould be 
ſuſpended, when the Lord or Leſſor takes a Leaſe of Part of the Land, 
1 Fent. 176. becauſe here is the Concurrence of the Tenant, who by his own | 
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7 the Grantee in this Caſe is perfectly paſſive, and concurs not by any Act 
© of his to defeat the Grant. 


— 


3. The Manner of luch Appqcpttonment, any how the Cenant 


hal uke Advantage of lt. 

* This is properly the Buſineſs of a Jury, who upon the Evidence of. . 7. 256. 
fered are to judge of the Value of the Land purchaſed by the Lord 1 Re. Ar. 
or Leſſor, or aliened by the Tenant, according to the Statute Qua 237. 
emptores, Ec. from whence it is eaſy for them to compute how much | 
is due from the Tenant for the Reſidue of the Land in his Hands. 
This may be done upon a Plea of Nil debet pleaded by the Tenant, 1 . 2 | 
” becauſe when Iſſue is Joined on ſuch Plea, tis the Buſineſs of the Jury | 
to determine whether any Thing and how much is due; and this is 

done with Regard to the real Value of the Land remaining in his 

- Hands, and not with Regard to the Quantity of it. 

So the Tenant may in his Pleading ſet forth the Value of the Land 1 nt. 256. 
* purchaſed by the Leſſor, and that the Rent ought to be apportioned | 
or abated in Proportion to the Value thereof. | 

But the Rent cannot be apportioned upon a Demurrer, becauſe the Hodge/in: v. 

Judges only determine what is the Law in ſuch Caſe, but the Value {#95445 

of the Land never comes in Queſtion. 

> If there be Lord and Tenant by Fealty, and 20 5. Rent, the Lord 2 NM. 503. 

© purchaſes two Acres, and then diſtrains for 18s. Rent, ſuppoſing the * Nel. Abr. 

Rent to be apportioned according to the Quantity of the Land, the 37 

= Tenant reſcues, and the Lord brings his Aſſiſe, and the Tenant pleads | 
= Nut Tort, the Recognitors of the Aſſiſe ſhall extend the Land accord- | 
ing to the real Value; for the Jury upon View of the Land are ca- | 
pable of judging of the Value of each Acre; and therefore if they 

find the two Acres aliened of better Value than the reſt, they may 

apportion the Rent accordingly, and give the Lord but 165. for the 

remaining eighteen Acres; and though the Lord demanded more than 

his due, yet he ſhall recover what in Juſtice he ought to have, becauſe 

it were unreaſonable to expect the Lord ſhould exactly judge of the 
Value of the Land, and conſequently too ſevere to put him to the Ex- 

pence of a freſh Suit for ſuch Miſtake. [ 
I But in this Caſe, if the Lord demand leſs than his due, he ſhall not 2 /. 504. q 
Tecover more than he demanded, becauſe the Court muſt give Judg- | x 
ment correſpondent to the Right of the Demandant. | 
But if in Debt or Covenant the Landlord declares for more Rent 5 Mad. 214. 
| than is due to him, he may releaſe the Overplus, and take Judgment 2 265. 


. - ut w#de 1 Ld. 
ſor that which is really owing. Raym. 255. 
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Replevin 


* 


Beplevin and Avowpy. 


(A) The Nature and Deſcription thereof. | 
(B) The different Kinds of Replevins; and therein of Re: 
plevin by TUrit at Common Law, and by Plaint oz a 
of Parliament, | | 85 2 
(C) Replevins, out of what Courts and by what Authozity 
the? iſſue ; and therein of the Power and Duty of the She: 
(D) Of the Pledges in Replevin, and the Pꝛoceedings again | 
them. 
(E) Of the Clrits 02 Pꝛoceſſes in Replevin: And herein, 


2. Of the Withernam. | 
3. Of the Writ of Second Deliverance. 

4. Of the Writ de proprietate probanda, and the Claim of 
Property. | 

5. Of the Writ de returno habendo. 

6. Of Returns irrepleviſeable. 

7. In what Manner the Sheriff is to return and execute ſuch 
Proceſles. | 


(F) Ok what Pꝛopertp and fo2 what Things a Replevin 

les. Y 

(G) Replevin, fo2 and againſt whom it lies. 

(H) Ok the Declaration in Replevin. 

(1) Pleas in Replevin. 9 

(K) Avowzies in Replevin; and therein of what Seiſin and?! 
Services, and the Certainty required therein. 1 


1. Of the original Writ of Replevin. 


| 
( 
( 
l 
l 
I 
] 


Coſts and Damages in Replevin. Vide Tit. Cofts Letter (C). 1 


2 


(A) The Nature and Deſcription thereof: 


© 
Co. Lit. 145. EPLEVIN is a Redelivering to the Owner, by the Sherif, Þ 1 
b. his Cattle or Goods diſtrained upon any Cauſe, upon Suret! ® = * 
2 Infl. 139. that he will purſue the Action againſt him that diſtraines om © 1 
and if he purſue it not, or if it be adjudged againſt him, 11 2 

he who took the Diſtreſs ſhall have it again, and for that Purpoſe mi ©f 

have a Writ of returno babendo. = 


: x n : 
Reple mp 
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Replevin and Avowy. _ 


| Replevin is a Writ, and uſually granted in Caſes of Diſtreſs, and is Ce. Lir. 145. 


a Matter of Right; ſo that if a Man grants a Rent with Clauſe of 
Diſtreſs, and grants further, that the Diſtreſſes taken ſhall be irreple- 
viſeable, yet may they be replevied ; for ſuch a Reſtraint is againſt the 
Nature of a Diſtreſs, and no private Perſon can alter the common 


Courſe of the Law. 
In this Writ or Action both the Plaintiff and Defendant are called 2 Brad, 84. 


Actors; the one, i. e. the Plaintiff, ſuing for Damages, and the Avow- oy dag 


ant or Defendant to have a Return of the Goods or Cattle. 4 149. 
That the Avowant is in Nature of a Plaintiff, appears, 1ſt, from Car 122. 
his being called an Actor, which is a Term in the Civil Law, and ſig- 6 Mea. 103. 
nifies Plaintiff; 2dly, from his being intitled to have Judgment de re- Nl. 148. 
turno habendo, and Damages as Plaintiff; 3dly, from this, that the Plain- 
tiff might plead in Abatement of the Avowry, and conſequently ſuch 
Avowry muſt be in Nature of an Action. oy 
The Avowant being in Nature of a Plaintiff, need not aver his Plau. 263. 
Avowry with an hoc paratus eſt verificare, more than any other Plaintiff 
need aver his Count. | 
An Avowant being an Actor, ſhall not have a Protection caſt for him 2 .. 339. 
more than any other Plaintiff. | 


But tho' an Avowry be in Nature of an Action, yet one Tenant in Cro.E/iz. 5 30. 
common may avow for taking Cattle Damage-Feſant. Thbat an A. 


vowant ſhall 
not have a Decem tales. 2 Bendl. 26. 


Replevin is an Action founded on the Right, and different from (a) Carth. 74. 


rely. 148. 
Treſpaſs. 3 


Cro. Elix. 799. fa) Different from a Writ of Execution. Carth. 380. — Different from Detinue. Manch 26. 


In Huch it is held, that when in the Pleadings in Replevin the Title Fach Lazr, 
of the Lands is brought in Queſtion, it is then a Real Action; bur if 36, & vide 
otherwiſe, that it is a Perſonal one; but this Diſtinction has of late been 2 2 | 
exploded, and it is now (a) held, that as no Lands can be recovered in (a In = 
this Action, it cannot with any Propriety be conſidered as a Real Action, Caſe of Eaten 
tho the Title of Lands may incidently come in Queſtion, as it may do Y- S, 


in an Action of Treſpaſs, or even of Debt, which are Actions merely 12 C. 
Perſonal]. FI F Y 2. in C. B. 


* 


(B) The different Kinds of Replevins; and 
therein of Replevin by Writ at Common 
SED, and by Plaint oz Act of Parlia⸗ 
men . 


R EPLEVIN may be made either by original Writ of Replevin at Co. Lit 145. 


Common Law, or by Plaint by the Statute of Marl. cap. 21. F. N. B. 6g. 
By this Statute, enacted 52 Hen. 3. it is provided, That if the Beaſts 
a of any Perſon be taken, and wrongfully with-holden, the Sheriff, after 
. Complaint made to him thereof, may deliver them without Lett or 
a Gainſaying of him that took the Beaſts, if they were taken out of 
a Liberties ; and if the Beaſts were taken within any Liberties, and the 
Bailiff of the Liberty will not deliver them, then the Sheriff for De- 
fault of thoſe Bailiffs ſhall cauſe them to be delivered.” 


Vor. IV. 5 C The 


314 


— 


Replevin- and Avowzy. 


2 Infl. 139. 
13 Co. 31. 


2 Infl. 139. 
1 Keb. 205. 
Dalt. Sb. 430. 


The Miſchiefs before this Act were the great Delay and Loſs the 


Party was at by having his Beaſts or Goods with-holden from him; ag 


alſo that Cattle, when diſtrained and impounded within any Liberty 
that had Return of Writs, the Sheriff was obliged to make a Warrant 
to the Bailiff of the Liberty to make Deliverance ; and there was ano. 
ther Miſchief when the Diſtreſs was taken without and impounded within 
the Liberty; to remedy which, 775 

By this Statute the Sheriff, upon a Plaint made unto him without 
Writ, may either by Parol or Precept command his Bailiff to deliver 
the Beaſts or Goods, that is, to make Replevin of them, and by theſe 
Words ( Poſt querimoniam ſibi fact“) the Sheriff may take a Plaint out 
of the County Court and make Replevin preſently, which he is to en- 


ter in the Court, as it would be inconvenient and againſt the Scope of 


Cum. 591. 


Drer 246. 
(a) Lies by 
Writ in the 
Cinque Ports. 


F. V. 9. 07. 
Bro. Rep. pl. 
44 


Co. Lit. 145. 
2 [n}l. 139. 


Carth. 380. 
(a) Replevin 
lies by Plaint 
in London. 
2 Lill. Reg. 


— But where 


the Statute that the Owner, for whoſe Benefit the Statute was made, 
ſhould tarry for his Beaſts till the next County Court, which is holden 
from Month to Month. And by this Act the Sheriff may hold Plea in 
the County Court on Replevin by Plaint, tho' the Value be of 20 J. or 
above; and yet in other Actions he ſhall hold Plea where the Matter is 
under 40 5. Value. 

By the Words of this Law, $7 averia capiant', Vicecomes poſt querimo—- 
niam ſibi fatr deliberare poſſet ; ſo that it becomes the Sheriff's Duty 
upon ſuch Complaint, by Parol or by Precept to his Bailiff, to replevy 
them, which Precept may be given before any County Court ; but ſuch 
Plaint is afterwards to be entered, and as holden in Cum. by the Party 
who made the Complaint, and not by the Sheriff. 


— 
— 


(C) Replevins, out of what Courts, and by 


what Authouty they iſſue; and therein of 
the Power and Duty of the Sheriff, 


RrrIxuns by Writ iſſue (a) properly out of the Courts of 


K. B. and C. B. at Weſtminſter, and are returnable into ſuch 
Courts. | 


Reg. Brev. 79. 


Replevins by Plaint are made by the Sheriff by Force of the above- 


mentioned Statute of Marleb. by which he is directed, upon Complaint 
made to him by the Party that his Goods or Cattle are diſtrained, to 


command his Bailiff (which may be by Parol or Precept) to make Deli- 


verance; and which Plaint may be taken at any Time, and as well out 
of, as in Court. — 

Alſo it hath been agreed, that the Hundred Court, and (a) other 
Courts of Lords of Manors, may by Preſcription hold Plea in Reple— 
vin, and ſo may incidently have Power to replevy Goods or Cattle 
taken; but that, it ſeems, muſt be by Proceſs of the Court after à 
Plaint entered, but not by a Parol Complaint out of Court. 


on a Pluries to the Sheriffs of London they return the Cuſtom of the City, that Replevin ought to be made in 
the Sheriff's Court there, and not by the King's Writ, and an Attachment was granted; for they cannot cult 
the King's Courts of their Juriſdiction by their Cuſtoms, tho' confirmed by Act of Parliament. Dyer 245: 
F. N. B. 68.—By the Uſage in Northampton/hire, in the Abſence of the Sheriffs, Bailif, &c. the Frank- 
pledge may make Deliverance by Replevin. 2 If. 139.— Replevin does not lie in the Mar/balſea Co's 
10 Co. 74. — Nor in the Court of Canterbury. 3 Keb. 573. —Whether to the Court of Halifax, < 


3 Keb. 550. 


And 


_— 
75 
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* 


And therefore where in Treſpaſs for taking, Oc. the Defendant juſti- 2 8%. 580. 
fied that the Place where, &c. was a Hundred, and Time out of Mind g -=_ 252. 
had a Court of all Actions, Replevins, Cc. grantable in or out of Court, >" 215 
and that a Replevin was granted to him by the Steward out of Court, 1 4. Raum. 
Virtute cjus, Ec. the Queſtion was, if good or not? and the Reaſon of 219. Haller 
the Doubt was, becauſe the County Court could not hold Plea in Re- . 
plevin at Common Law; but were enabled by the Statute of Marle- 
bridge, which extends not to the Hundred Court, which is a Court de- 
rived out of the County Court; but per cur. clearly, ſuppoſing they may 
grant them in Court, yet they cannot preſcribe to grant them out of 
Court. | 

The Sheriff is. obliged to grant Replevins in all ſuch Caſes as they Carts. 381. 
are allowed of by Law; and the Officer, who takes the Goods by Virtue 
of a Replevin iſſuing for what Cauſe ſoever, is not liable to an Action 
of Treſpaſs, unleſs the Party in whoſe Poſſeſſion the Goods were claims 
Property in them; and note, that in all Caſes of Misbehaviour by the 
Sheriff or other Officers, in relation to Replevins, they are ſubject to 
the Control of the King's ſuperior Courts, and puniſhable by Attach- | 
ment for ſuch Misbehaviour. | . 1 

And tho” the Sheriff may grant Replevins by Plaint, and may pro- 4 H. 6. zo. } 
ceed thereon in his County Court, yet if any Thing touching the Free- 4A vi 
hold come in Queſtion, or Antient Demeſne be pleaded, the Sheriff can "00 1 
proceed no further; nor can any ſuch Proceedings be carried in the 
Hundred Court, Court Baron, or any other Court claiming a Juriſdic- 
tion herein by Preſcription. 


So when the King is Party, or the Taking is in Right of the Crown, Bre. Rel. 5, z. 

in thele Caſes the Sheriff is to ſurceaſe. | 1 Brown, 33. | 
It was ruPd in the Caſe of one Bradſhaw, that when an Act of Par- 7rin. 12 . 3. | 

liament orders a Diſtreſs and Sale of Goods, this is in Nature of an n C. B. 

Execution, and Replevin does not lie; but if the Sheriff grants one, ends 

yet it is not ſuch a Contempt as to grant an Attachment againſt him; 

and Powell Juſtice ſaid, he remember'd a Caſe in the Exchequer, where Yide 14 Car. 

a Diſtreſs was taken for a Fee-Farm Rent due to the King, yet upon . 12: 

Debate in the Court no Attachment was granted, tho? it was in the 

King's Cale. 

And for the greater Eaſe in bringing Replevins, and as a Duty in- 1 & 2P. & 

cumbent on the Sheriff, it is enacted, by the 1ſt and 2d Ph. & Mar, M. cp. 18. 

cap. 18. That the Sheriff ſhall at his firſt County Day, or within two 

* Months after he receives the Patcnt, depute and proclaim in the 

© Shire-Town four Deputies to make Replevins, not dwelling above 12 

* Mites diſtant from one another, in Pain to forfeit for every Month 


C he wants ſuch Deputy or Deputies 5 J. to be divided between the 
* King and the Proſecutor.” 


a 


6 


(0) Of the Pledges in Veple vin, and the 
P2oceedings againſt them. 


HEN the Sheriff makes Replevin, he ought to take two Kinds 2 I. 340 | 
4 of Pledges, Plegii de proſequendo, by the Common Law, and Dali. Sb. 433- | il 
Plegii de returno habendo, by the Statute of Weſt. 2. cap. 2. by which it * 77. | 


a provided, That Sheriffs or Bailiffs from thenceforth ſhall not only U 
_ Teceive of the Plaintiff Pledges for the purſuing of the Suit, before | 
they make Deliverance of the Diſtreſs, but alſo for the Return of 


| | 
„ the | | | ö 


376 


_ Replevin and Avowꝛv. 


Co. Lit. 145. 


2 Int. 340. 
10 Co. 102. 


Ney. 156. 
Trin. 4 Car. 1. 


Shin. 244. 

2 Show. 421. 
Comb. I, 2. 

3 Mod. 56. 
8. C. 


Cee. car. 446. In Caſe the Plaintiff declared, that he diſtrained for 71. ro. Ren! | 


1 Fon. 378. 
S. C. Meyſer 
v. Gray, 
Mayor of Be- 
werly. 


1 Ld. Raym. 
278. 


2 Lutw. 686. 


Blakit V. 
Criſhp. 
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© the Beaſts, if Return be awarded; and if any take Pledges other- 


© wiſe, he ſhall anſwer for the Price of the Beaſts, and the Lord that 


© diſtrains ſhall have his Recovery by Writ, that he ſhall reſtore to him 
© ſo many Beaſts or Cattle; and if the Bailiff be not able to reſtore, 
© his Superior ſhall reſtore.” 


In the Conſtruction hereof the following Caſes have been ruled, and 
Opinions holden. 


That if the Sheriff returns inſufficient Pledges, he thall anſwer ac. 


cording to the Statute ; for inſufficient Pledges are no Pledges in Law; 
and ſuch Pledges muſt not only be ſufficient in Eſtate, viz. capable to 
anſwer in Value, but likewiſe ſufficient in Law, and under no Incapa- 
city; and therefore Infants, Feme Coverts, Perſons Outlawed, Oc. are 
not to be taken as Pledges, nor are Perſons Politic, or Bodies Corpo- 
rate. 


In Replevin the Sheriff does not return any Pledges, and after Iſſue 
joined and found, it was moved, if they could be put in by the Court 
after Verdict; and the Court held they might, notwithſtanding the ſaid 
Statute of Het. 2. as before that Statute the Court might take Pledges | 
on the Omiſſion of the Sheriff; and a Diverſity was taken between Pledges | 
for Proſecuting, which were at Common Law, and pro returno haben) 


given by this Statute ; and the Court held, that tho' upon the Default 
of the Sheriff he was ſubject to the Actions of the Party, that yet 

the Taking of Pledges by the Court did not make the Judgment erro- 

neous. | 

A Replevin by Plaint was ſued in the Sheriff*s Court in London, and 

Pledges were found de returno habendo ſi, Oc. this Plaint was removed 

according to their Cuſtom into the Mayor's Court, and after into the 
King's Bench by Certiorari, and there Oyer of the Certiorari being de- | 
manded, the Party declared in B. R. Upon this a Return awarded, and 
upon an Elongat returned a Scire Facias went againſt the Pledges in the 
Sheriff*s Court of London. Upon a Demurrer the Queſtion was, whether | 
this Caſe being removed by a Certiorari, the Pledges in the inferior | 
Court are diſcharged, or whether they remain liable to be charged by | 
this Scire Facias ® The Court were inclined to be of Opinion, that the 
Pledges are not diſcharged, for the Miſchief that might enſue ; for then | 
the Plaintiff might bring a Certiorari, and the Defendant would loſe his 
Pledges; and on the other Side, they doubted whether the Princip | 
be in Court but at his Pleaſure, and that he is not demandable, and 
cannot be nonſuited ; but afterwards at another Day it was adjudged 
that the Pledges were not diſcharged. 


reſerved on a Leaſe, and that the Defendant delivered the Cattle with 
out taking Pledges; to which the Defendant pleaded, that the Plainif 
in the Replevin delivered to him 34. 105. for Pledges, which he ac 
cepted ; and on Demurrer the Court held, that Pledges being to it 
found to anſwer the Party, if he had good Cauſe of Avowry, and!" 
be anſwerable for the Amercement to the King, if he be nonſuited; "| 
if it be found againſt him, the Taking of Money or a Pledge was "| 
lawful; and that altho he might take Money for Pledges, yet he oug!! 
not to accept leſs than the Plaintiff's Demands ; on which Account tf 
Court likewiſe held the Plea vicious; but they agreed, that if the 


* 


9 
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Mayor had taken but one Pledge, (if he had been ſufficient) it had | 
been well enough. . 


But it hath been adjudged, that a Bond taken by the Sheriff, condi Þ * 5 


tioned that if the Party applying for the Replevin ſhould appear at 1 


next County Court, Oc. and proſecute his Action with Effect, *"Þ -: 


ſhould make Return of the Thing replevied, if Return ſhould be 15. 


judges - 5 
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juaged, and ſave the Sheriff harmleſs, Cc. was good in Law, and 
agreeable to the Intent of the Statute of Marleb. which requires Pledges 


or Sureties, of which Nature the Obligors are; and this Method of ta- 
king Bond inſtead of Pledges was ſaid to be of antient Uſage ; and 
that in the old Books Plegii ſignified the ſame as Sureties; and that 
there being a proper Remedy on ſuch Bond, it differed from the above 
Caſe in Cro: Car. of taking a Depoſite or Sum of Money; but the Court 
agreed, that at Common Law this Bond had been void, becauſe it had 
been to ſave the Sheriff harmleſs in making Replevin by Plaint, which 
he could not have done before the Statute of Marleb. = 

If in Replevin in an inferior Court, the Condition of the Bond is, 


If be proſecute bis Suit commenced with Effect in the Court of - and Hog fog 


many Butcher. 


do make Return, &c. if a Return be adjudged by Law, and it happens, 
that the Plaintiff hath Judgment in the Court below, which is after- 
wards reverſed on a Writ of Error in B. R. in ſuch Caſe, unleſs the 
Party makes a Return, he forfeits his Bond; for tho? he bad Judgment 
in the Court below, yet the Words, , be proſecute bis Suit commenced, 
&c. extend to the Proſecution of the Writ of Error, which is Part of 


the Suit commenced in the Court below; and in this Caſe, the Taking 
ſuch Bond was held to be “ lawful, and ſaid to be the common Prac- * Fireg. 158. 


tice. | 
In Debt upon a Replevin Bond taken by the Sheriff, conditioned that 


if C B. appear at the next County Court, and proſecute with Effect Lane v. Feull. 


for Taking, Ec. and make Return, &c. if Return be adjudged, and 
ſave harmleſs the Sheriff, Sc. then, Ec. the Defendant after Oyer 
pleaded, that at the next County Court, tent tali die, he did appear, 
and proſecuted, Cc. until it was removed by Recordari, and did ſave 
harmleſs the Sheriff, but doth not ſay, that no Return habend' was ad- 
judged; and upon Demurrer the Court inclined for the Plaintiff; for 
the Defendant ſhould have ſaid, that no Return was adjudged at all; 
and tho' he proſecuted to the Recordari, yet Return habend might be 
adjudged afterwards; and the Condition goes-to any Adjudication of 
Return. 


An Action was brought upon a Bond in Replevin to proſecute his 2 
uke of O- 
that E. G. did levy a Plaint in Replevin in the Court before the Steward ner. 


Suit with Effect, and alſo to make Return, c. the Defendant pleaded, 


of Weſtminſter, and that afterwards, and before the Suit was deter- 
mined, viz. on ſuch a Day, Sc. B. G. died, per quod the Suit abated ; 
the Plaintiff replied, quod bene & verum eſt, that E. G. levied ſuch a 
Plaint againſt the Det: 

Engliſh Bill in the Exchequer. againſt the Plaintiff in that Suit, and by 
Injunction hindered the Proceedings below until ſuch a Day, Ec. on 
which the ſaid E. G. died; ſo that he did not proſecute his Suit with 


Effect; and upon a Demurrer to this Replication the Defendant had 
Judgment; for per Holt, Ch. J. this was a Proſecution with Effect, be- 
© Cauſe there was neither a Nonſuit or Verdict againſt E. G. , 


In an Action upon a Replevin-Bond Common Bail ſhall be filed. 


There are two Sorts of Pledges, Plegii de proſequendo and Plegii de 1 14. Raym. 


Carth. 248. 


Comb. 228. 


endant, who immediately afterwards exhibited an 


1 Sall. 99. 


- returno babendo; the Pledges of proſecuting were at Common Law, but 278. 


3 Statute an Action lies againſt the Sheriff, if he omits to take Pledges, 
> OT if he takes thoſe that are inſufficient; for the Party may have a Scire 
© Facias againſt the Pledges, where the Suit is in any Court of Record; 
and tho? in the County Court, Sc. a Scire Facias will not lie againſt the 


* 1 
pry 
&, 


Pledges, becauſe theſe are not Courts of Record, and every Scire Fa- 


dias ought to be grounded on a Record, yer there the Party may have 


1 4 a Precept in Nature of a Scire Facias againſt the Pledges. 


Vol. Iv. | 5D EY 


* 


© thoſe de returno babendo were appointed by Het. 2. cap. 2. by which N oe 
Comb. 1, 2. 
Cum. 593- 


19. 
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Mich. 12 C. An Achom on the Caſe was brough 


m 


t agaitft a Sheriff for taking in- 


2. Rouſe V. ſufffeient Pledges upon à Replevin z to which he pleaded Not guilty, and 
* * Verdi& being found againſt him, and Judgment given thereon in the 


Court of C B. on a Writ of Error in B. K. it was objected, firſt, that an 
Action on the Caſe was not the proper Remedy; adly, ſuppoſing ſuch 
Action lay, that there ought to have been a Scire Facias firſt 


ſued out | 
againſt the Pledges. As to the firſt the Court held, that the Party diſtrain. | 
ing has by the Statute of Feſt. 2. an Intereſt in the Pledges, and if the | 
Shetiff omits ro take fuch, or, which is the ſame Thing, takes inſufficient | 
ones, he is aggrieved; and eonſequently intitled to his Action. adly, | 
That tho” 4 Scire Facias may be brought againſt the Pledges, yet it does 

| Hot follow ftom thenee, that ah Action does not lie againſt the Sheriff; 


: 
5 
1 


and ſuch Sire Facias, which is only to certify the Sufficiency of. the 


Pledges, is the leſs neteſſary in the preſent Caſe, ſuch Inſufficiency be- 


ing ſet forth in the Declaratien, and fouhd by the Verdict. 


And fbr the gteater Bechrit) of Perſons diſtraining for Rent, it is | 


enacted; at) Fi 35 9 le 
That Sheriffs, and other Officers having Authority to grant Reple- 


11 Geo. 2. 


4h 19. §. 23. ins, ſhall in every Replevin of a Diſtreſs for Rent take in their own | 


Names, from the Plaintiff and two Sureties, a Bond in double the 
Value of the Goods diſtrained, (ſuch Value to be aſcertained by the 
«£ Oath of one or more Witneſſes not inteteſted; which Oath the Perſon 


granting ſuch Replevin is to adminiſter and conditiened for profects | 


- © ring the Suit with Effect and without Delay, and for returning the 
© Ggods, in Caſe a Return ſhall be awarded, before. any Deliverance be 
© made of the Diſtreſs ; and ſuch Sheriff or Officer taking ſuch Bond, 
© ſhall, at the Requeſt and Coſts of the Avowant or Perſon making Co- 
© nuzance, aſſign ſuch Bond to the Avowant; Sc. by indorſing the ſame, 


© and atteſting it under his Hand and Seal in the Preſence of two Wit. | 
© neffſes, which may be done without any Stamp, provided the A ſſignment 


© be ſtamped before any Action be t thereon ; and if the Bond be 


© forfeired, the Avowant, Oc. may bring an Action thereupon in his own | 
© Name, and the Court may by Rule give ſuch Relief to the Parties 


© upon ſuch Bond, as may be agreeable ro Juſtice ; and ſuch Rule hal 
| ene B 1 


— Cn — 1 , eh... tt 1 


0 Of the Ur 
And herein, 
| 1. Ot the oztginal Writ of Reptevin. | 
F.N.B.69,70. TEE original Writ of Replevin ifſues out &f Chancery, und neithat 


Dee. pl. 313, it nor the Alias Replevin are returnable dit are only in Nature 
314- of a Fuſticies to impower the 'Sheriff to hold Plex in his County Cour 


2 where a Day is given The Parties; bur the Plityies Reptevin is alwa)s 
That it is With this Clauſe vel cauſam nobis ſignifices, and it is a returnable Pro 


uſual to take ceſs. 
out the Writ | 
and Alias and Plavies at the fame Time. Dult. Sb. 273. 


1 Rol. Ar. If a Pluries Replevin be returned in Miehaelmas Term, bat che be 
48 18 fendant claimed Property, and after Nothing is done, «ndr any-Appel 


4 


ts dz Procelſes tn Replevin: 


ance nor Continuance till Eaſter Term after, at which Term . 


| 
{ 
4 


wo 


- 


tt... 
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peared and pleaded, and Judgment was thereupon given; tho no Con- Mer 404. 3. 
tinuance was between Michaelmas and Eafter, yet this is not any Diſ- A at 
continuance, becauſe there is not any Continuance till Appearance, for ti * ow: 
the Parties have not any expreſs Day in Court, and where there is not a Writ 4 pre- 
any Continuance, there cannot be any Diſcontinuance. prictaue pro- 


: IP bf | banda without 
Continuance of the Replevin, tho? it be two or three Years afier, beeauſe by the Claim of Property the firlt 
Suit is determined. A 


The Pluries Replevin ſuperſedes the Proceedings of the Sheriff, and 1 Ld. Rays. 
the Proceedings are upon that, and not upon the Plaint, as they are 617. 
when that is removed by Recordari; and tho' there is no Summons in 
the Writ, yet it gives a good Day to the Defendant to appear, and if 
he does not appear, then a Pone iſſues, and then a Capias. 

Capias and Proceſs of Outlawry lies in Replevin; for when on the 6 Med. 84. 
Pluries Replegiari far? the Sheriff returns Averia elongata, then a Capias 
in Withernam iſſues, and on that's being returned Nulla bona, a Capias 
iſſues, and ſo to Outlawry.—Capras and Proceſs of Outlawry in Reple- 
vin were given by 25 E. 3. 17. 


2. Ok the Mithernam. 


2. If on the Pluries Replevin the Sheriff return, that the Cattle are F. N. B. 73. 
eloigned to Places unknown (a), Cc. ſo that he cannot deliver them to (2) On pen. 
tae Plaintiff, then ſhall iſſue a () Mithernam directed to the Sheriff, com- by the Sher 
manding him to take the Cattle or Goods of the Defendant, and detain 3 
them till the Cattle or Goods diſtrained are reſtored to the Plaintiff; ſhall iſſue. 
and if upon the firſt V itbergam a Mbit be returned, then an Alias and NI * 
Plaries Replevin ſhall Affe, and de v0 iet and Fh. Gn 


| Word, and 
that it is a Repriſal of other Guede, in Livu of them that Were formerly taken, end eloigned or with- 
holden. 2 If. 141. | 
The Writ of Withernam ought to rebearſe the Cauſe which the She- F.N.2.69,73. 
riff returns, for which he cannot replevy the Cattle or Goods ; fo that 
it does not lie upon a bare Suggeſtion, that the Beaſts are eloigved, £2c. 

If upon the Withernam the Cattle are reſtored to the Party who 2 Leon. 174. 
eloigned them, yet he ſhall pay a Fine far his Contempt. 

Cattle taken in Withernam may be worked, or if Cows, may be 1 Len 220. 
milked ; for the Party has them in Lieu of bis own. + et agg * 
And as the Party is to have the Uſe of the Cattle, be is not to have Owen 46. 
any Allowance or Payment made to him for the Expences he has been Cr» £/iz.162. 
at in Maintaining them. en, 

Scire Facias againſt an Executor, reciting that where Replevin was Pa. 2 
brought againſt his Teſtator for a Cow, and Judgment againſt bim de 2 J. K. 
reluruo babendo, which was not executed, That he ſhould ſhewCauſe why — 


be ſhould not have Executian. The Executor pleads Plem adminiftravit, 


upon which the Plaintiff demurred; and Vu Juſtice ſaid, that upon 


| the Judgment the Cow is in the Cuſtody of the Law, and therefore he 
- Oupht to have Execution; but the Doubt is, becauſe the Replevin is 


determined by the Death of the Party; yet by him and Rammsford, 
being only in Court, the Plaintiff ſhall haue Exccution, for the Defen- 


dant cannot be prejudiced; for if the Sheriff return Averia elongata, he 


all not have a Withernam but of the Goods of the Teſtator 3 or if 
there are no Goods of the Teſtator, the Sheriff can take nothing, but 
ll return Nulla bona, and then the Plaintiff bath his ordinary Way to 


charge the Defendant, if he bath made a Devaſtavit ; and it was ad- 
- Judged for the Plaintiff. 


WI. ſues 
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Ny 5o. JJ. ſues a Replevin, H. removes it by Recordari into the King's Bench, 
We * 2 the Plaintiff does not declare, and upon that a Return awarded to H. 
ro of upon which the Sheriff returns Averia elongata, and then a Withernam 
B. BR. is con- was awarded and executed; and now the Plaintiff comes and prays he 
trary to that may be admitted to declare, and prays a Deliverance of the Wither. 
of C. B. nam; and it was teſtified by the Clerks, that upon the Plaintiff's Sub- 
miſſion to a Fine for not declaring, and that's being impoſed upon him 

by the Judges, he ſhall have Deliverance of the Withernam; and a 

Fine of 35. 44. being accordingly impoſed on the Plaintiff, he then de- 
h clared, and had Deliverance. LT EL 
1 Ld. Rm. If upon an Elongata returned the Sheriff's Cattle are taken in Wi. 
614. .thernam, yet upon the Defendant's Appearance, and pleading Non cepit, 

or claiming Property, the Defendant ſhall haye his Cattle again ; and 
(a) That both if they are eloigned, a Withernam againſt the (a) Plaintiff; for if the 
the Plaintiff Property or Taking be in Queſtion, there is no Reaſon that the Plain- 


and Defendant tiff ſhould have the Defendant's Cattle. 
may have a 
Withernam, 


Bro. Tit. Withernam, pl. 17. 


— 


nnn 


1 Ld. Rm. The Withernam is but Meſne Proceſs, and cannot be an Execution, 


614. & wide "Re 
1 becauſe it is granted before Judgment. 


Salk. 5 82. 


3. Ok the Crit ok Second Deliverance. 


2 Ia. 349. At the Common Law, if the Plaintiff in the Replevin had been 
nonſuited either before or after Verdict, the Defendant who diſtrained 
ſhould have had Return, but not irrepleviſeable ; ſo as the Plaintiff af. 
ter Nonſuit might have had as many Replevins as he would, which was 
vexatious and miſchievous; for Remedy whereof the Act of Veſtn. 2. 
cap. 2. reſtrains the Plaintiff from any-more Replevins after Nonſuit, 
bur gives a Writ of Second Deliverance. 5 

2 Infl. 341. And if in ſuch Writ of Second Deliverance the Plaintiff be non- 

ſuited, or if the Plea be diſcontinued, or the Writ abates, or if he pre- 
vails not in his Suit, Return irrepleviable ſhall be granted. | 

2 Rol. Ar. If Defendant in Replevin has Return awarded upon Nonſuit of the 

435. Plaintiff, upon which he ſues a Writ de returno habendo, upon which 

ö Writ the Sheriff returns Averia elongata per querentem, and upon this 
a Withernam is awarded, and upon the Withernam the Defendant has 
tot Cattella to him delivered of the Goods of the Plaintiff, and there- 
upon the Plaintiff ſues a Second Deliverance; he ſhall ſue it for the firlt 
Diſtreſs taken, and nor for the Withernam ; and this appears by the 
| Nature and Form of the Writ of Second Deliverance. 
Dyer 41. If a returno habendo be awarded to the Sheriff after a Writ of Second 
Dair.Sh. 255. Deliverance prayed by the Plaintiff, this is a Superſedeas to the return 
| habendo, and cloſes the Sheriff's Hand from making any Return thereto; 
and if the Sheriff will not execute the Writ of Second Deliverance, 
the Party has his Remedy againſt him. 

Play. 206. This Statute of Weſt m. 2. gives the Writ of Second Deliverance out 
of the ſame Court, where the firſt Replevin was granted, and a Man 

(% That the cannot have it elſewhere ; for if he may, then he ſhall (a) vary from 


Writ of Se- the Place limited as to this by the Stature. 
cond Deliver- 


ance cannot 
vary from the firſt in Year, Day, Place, or Number of Beaſts. Bro. Tit. Second Dekwverance (3) But i 
the firſt Writ was of a Heifer, the ſecond may be of a Cow, as by Preſumption it may in that Diſtance “ 
Time grow to ſuch. 26 H. 8. pl. 7. af 


In 
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7 Replevin the Defendant avowed, and the Plaintiff being non- 1 84. 95. 
ſuited brought a Writ of Second Deliverance, whereupon it was moved and like Point 


to ſtay the Writ of Inquiry of Damages; & per Curiam, this is a Super- . 


ſedeas to the Returno babendo, but not to the Writ of Inquiry of Da- Lasch 72. 


mages; for theſe Damages are not for the hing avowed tor, but are 
given by the Statute of 21 Ul. 8. cap. 19. as a Compenſation for the 
Expence and Trouble the Avowant has been at. 

Error of a Judgment in C. B. in a Second Deliverance; upon Demur- Cr. 7ac. 424 
rer in Pleading the Error aſſigned was, becauſe there was not any Writ Newman v 
of Second Deliverance certified, and In nullo eſt erratum being pleaded, Mor. 
it was moved not to be material, becaule it is awarded on the Roll, 
and the Parties had appeared and pleaded to it; but it was adjudged 
ill, and reverſed for that Cauſe; for there ought to be a Wrir, and if 
it vary from the Declaration in the Replevin, it ſhall be abated. 

No Second Deliverance lies after a Judgment upon a Demurrer, or 2 Lidl. Reg. 
after a Verdict, or Confeſſion of the Avowry ; but in all theſe Caſes the 457: 
Judgment muſt be entered with a Return irrepleviſeable ; but upon a 
Nonſuit, either before or after Evidence, a Writ of Second Deliverance 
will lie, becauſe there is no Determination of the Matter, and there a 
Writ of Second Deliverance lies to bring the Matter in Queſtion; bur 
in the Caſe of a Demurrer and Verdict the Matter is determined by 
Law; and in the Caſe of a Confeſſion it is determined by the Confeſ- 
fion of the Party. | 

If the Plaintiff's Writ abates, he may have a new Writ, and is not Cen. 122 
put to his Writ of Second Deliverance. 

Note, by the 17 Car. 2. cap. 7. that in an Avowry for Rent the Writ 
of Second Deliverance is taken. | 

If the Plaintiff in Replevin be nonſuited for Want of delivering a 1 Yen. 64 
Declaration, if it happened thro* any Cauſe that would have intitled 
him to a Writ of a Second Deliverance, as Sickneſs of the Perſon em- 
ployed, Cc. the Court will order the Defendant to accept of a Decla- 
ration on Payment of Coſts; otherwiſe the Plaintiff would be remedi- 
leſs, the Writ of Second Deliverance being taken away by the 17 Car. 2. 


8 Ot the Writ de Proprietate probanda, and the Claim of 


Pꝛopertp. 


If the Defendant in Replevin claims Property, the Sheriff cannot Co. Lit. 145 b. 
proceed ; for Property muſt be tried by Writ; and in this Caſe the F. N. B. 77. 
Flaintiff may have the Writ de Proprietate probanda to the Sheriff; and 2 Ak 
if it be found for the Plaintiff, then the Sheriff is to make Deliverance; 1 
if for the Defendant, then he is to proceed no further; but as this is 
but an Inqueſt of Office, if it be found againſt the Plaintiff, he may 
have a Replevin to the Sheriff; and if he return the Claim of Pro- 
perty, yet ſhall it proceed in the C. B. where the Property ſhall be put 
in Iſſue and finally tried. | | f 

None but he who is Party to the Replevin ſhall have the Writ de 14 H. 4. 25 
Proprietate probanda ; ſo that if upon a Replevin the Beaſts of a Stran- 2 Rol. Abr 
ger are delivered to the Plaintiff, ſuch Stranger being no Party to the #3" 
Replevin, ſhall not have this Writ. | | | 

The Sheriff is to return the Claim of Property on the Pluries, before Re. 83. 
which Time the Writ de Proprietate probanda does not iſſue, for it re- Cn. 595- 
cites the Pluries. 

The Writ de Proprietate probanda is an Inqueſt of Office, and the Dal. Sb. 274. 


Sheriff is to give Notice to the Parties of the Time and Place of exe- 


Cuting of it. 
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Moor 403. If the Defendant claims Property in Replevin, the Plaintiff may have 
the Writ de Proprietate probanda without Continuance of the Replevin, 
tho? it be two or three Years after, becauſe by the Claim of Property 
the firſt Suit is determined. | | 

7 H. 4. 46. If the Party who bath the Cattle claims Property, the Sheriff cannot 

Cum. 594. determine it without a Writ de Proprietate probanda.; and then if the 
Property be found for the Party claiming it, it is but an Inqueſt of 
Office, and the Party who made the Plaint may after ſue a Writ of 
Replevin, to which Property may again be pleaded. 

Cro.Eliz.475, If the Plaintiff has Property, and omits to claim it before the Sheriff, 

Winch 26. he may notwithſtanding plead Property in himſelf or in a Stranger, ej. 

: _ ther in Abatement or in Bar, tho' it was formerly held, that Property 

alt. 3. . 1 
6 Mod 81, in a Stranger could only be pleaded in Abatement, | 
In Replevin the Defendant in his Avowry pleads, that the Beaſts 
| Conb. 477. taken belong to a third Perſon, and not to the Plaintiff, and therefore 

3 prays a Return; to which the Plaintiff demurs; for on the Avowant's 
own ſhewing he ought not to have Return, having admitted the Pro- 
perty of the Beaſts to be in another; but Judgment was given for the 
Defendant, for the prior Poſſeſſion was in him, and he hath a Right 
againſt all others but the right Owner, and the Plaintiff by his Demur- 
rer hath admitted, that he hath no Property in them. 

6 Med. 68. In Treſpaſs for entering the Plaintiff's Houſe, and taking away his 

139. Leonard Goods, the Defendant juſtifies by Virtue of a Replevin out of the 

3 Sheriff's Court in London, and a Precept thereupon to J. S. an Officer, 

242. and that he the Defendant came in Aid of him; Plaintiff replies, that 
before the Taking away the Goods he claimed Property in them, and 
gave Notice thereof to the Defendant; and the Queſtion upon a ſpecial 
Verdict was, whether the Taking away, after the Claim of Property, 
and Notice thereof, did not make him a Treſpaſſer ab initio? And it was 
held per tot. Cur. that he was a Treſpaſſer ab initio; for tho? the Claimer 
ought to be to the Sheriff or Officer, and that a Claimer to a Perſon 
that comes to Aſſiſtance be not enough to the making the Execution 
illegal, if the Officer does not deſiſt; yet if it be notified to him that 
— 2 Aid, that Claim of Property is made, he at his Peril ought 
to deſiſt. 


5. Of the Writ de returno habendo. 


35 H.6. 40. The Returno babendo is a Judicial Writ, that lies for him who has 
Dyer 280. avowed the Diſtreſs, and proved the ſame to be lawfully taken; or 
nin. where, upon the Removal of the Plaint into the Courts above, the Plain- 
tiff, whoſe Cattle were replevied, makes Default, or does not declare 
or proſecute his Action, and thereby becomes nonſuited, c. and by 
this Writ the Sheriff is commanded to make a Return of the Cattle to 
the Defendant in the Replevin. SOBER 
Co. Ent. 59. A Bailiff who makes Conuzance may have Judgment of a Return, 
and conſequently a Writ de returno habendo grounded on ſuch Judg- 
ment. 


: * Abr. The Writ de returno habendo is not a returnable Proceſs. 


F. N. B. 172. If the Defendant hath a Return awarded to him, and he ſueth a Writ 
de returno babendo, and the Sheriff return on the Pluries, quod Averia 
elongata ſunt, Cc. he ſhall have a Sire Facias againſt the Pledges, Ec. 
according to the Statute of Weſtm. 2. and if they have Nothing, then 
8 — 8 have a Withernam againſt the Plaintiff of the Plaintiff own 

ttle. 


6. Of 
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6. Of Returns irrepleviſcable. 


Return irrepleviſeable is a Judicial Writ directed to the Sheriff for 2 N Ar. 
the final Reſtitution or Return of Cattle unjuſtly taken by another, 434. 
and ſo found by Verdict, or after a Nonſuit in a Second Deliverance. 

If the Plea be to the Writ, or any other Plea be tried by Verdict, or 2 %. 3 40. 
judged upon Demurrer, Return irrepleviſeable ſhall be awarded, and Dyer 280. 
no new Replevin ſhall be granted, nor any Second Deliverance by the 
Act of HWeſftm. 2. but only upon a Nonſuit. 

If upon Iſſue joined in Replevin the Plaintiff does not appear on the 3 Leon. 49. 
Trial, being called for that Purpoſe, yet Return irrepleviſeable ſhall 
not be awarded, as in Caſe of a Verdict's being given, but the Party 
may have a Writ of Second Deliverance, as well as if it had been a 
Nonſuit before Declaration or Appearance. | 

If a Man bas Return irrepleviſeable, and a Beaſt die in the Pound, Hab. 61. 
he may diſtrain anew; ſo if the Beaſt die before Judgment. 

If Return irrepleviſeable be awarded, the Owner of the Cattle may 1 Ld. Raym. 
offer the Arrearages; and if the Defendant refuſes to deliver the Di- 720. 
ſtreſs, the Plaintiff may have Detinue, becauſe the Diſtreſs is only in 
Nature of a Pledge. 


7. In what Manner the Sheriff is to execute and return ſuch 
| | Pꝛoceſſes. | 


By the Statute of Veſtm. 1. cap. 17. if the Party who diſtrains, con- 2 f. 193. 
veys the Diſtreſs into any Houſe, Park, Caſtle, or other Place of 5,©*: 93- 


Strength, and refuſes to ſuffer them to be replevied, the Sheriff may * 


take the Poſſe Com. and on Requeſt and Refuſal may break open ſuch 
Houſe, Caſtle, &c. and make Deliverance; and this was. a neceſſary 
Law ſo ſoon after the irregular Time of H. 3. 


If the Sheriff returns, that the Beaſts are incloſed in a Park among F. N. B. 157. 


Savages, or incloſed in a Caſtle, &c. he ſhall be amerced, and another #'s Notes. 
Writ of Replevin ſhall be awarded; for he ought to have taken the 
Poſſe Com. for this was a Denial. 


If the Sheriff return, quod mandavi Ballivo Libertatis, Ec. qui nullum F. N. B. 57. 


dedit mibi reſponſum, or that the Bailiff will not make Deliverance of 
the Cattle, theſe are not good Returns; for by the ſaid Statute Veſtm. 1. 
the Sheriff, upon ſuch Return made to him by the Bailiff, ought pre- 


racy to enter into the Franchiſe, and make Deliverance of the Cattle 
taken, | 


If a Man ſue a Replevin in the County Court without Writ, and F. N. B. 158. 


the Bailiff return to the Sheriff, that he cannot have View of the Cat- 

tle to deliver them, the Sheriff by Inqueſt of Office ought to inquire 

into the Truth thereof; and if it be found by a Jury, that the Cattle 

are eloigned, c. the Sheriff in the County Court may award a Wi- 

. thernam to take the Defendant's Cattle; and if the Sheriff will not 

award a Withernam, then the Plaintiff ſhall have a Writ out of Chan- 

cery directed unto the Sheriff rehearſing the whole Matter, command- 

ing him to award a Withernam, Sc. and he may have an Alias, and 

after a Pluries, and an Attachment againſt the Sheriff, if he will not ex- 

ecute the King's Command. 

if the Sheriff return, quod Averia elongata ad loca incognita, this is a Bro. Retur. de 

good Return, and the Party muſt purſue his Writ of Witheraam ; but r #4 100. 
if the Sheriff return Averia elongata ad loca incognita infra Comitatum 


2 meum, 
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Bro. Retur. de 
Br. pl. 125. 


Dall. Sb. 556. 
(a) Allen 33. 


2 Rol. Abr. 


332. 
Cum. 596. 


(a) Xehe.119. 


20H.6. 28. 
2 Rol. Abr. 


552. 


1 Ld. Raym. 
613. 
1 Lutw. 581. 


Co. Lit. 145. 


Co. Lit. 1 45. 


F. N B. 69. 


Co. Lit. 145. 


(a) Winch 26. 


2 Rol. Ar. 


430. 
Cab. 124. 


meum, he ſhall be amerced, for the Law intends that he may have No. 
tice in his County. | 

IF in Replevin the Sheriff return, quod Averia mortua ſunt, this is a 
good Return. 

It is a good Return, quod nullus venit ex parte querentis ad demon- 
28 Averia; (a) but it ſeems the Sheriff is not obliged to require 
this. 

If the Sheriff be ſhewn a Stranger's Goods, and he takes them, an 
Action of Treſpaſs lies againſt him, for otherwiſe he could have ro 
Remedy; for being a Stranger he cannot have the Writ de Proprietate 
probanda, and were he not intitled to this Remedy, it would be in the 
Power of the Sheriff to ſtrip a Man's Houſe of all his Goods; but (4) 
Kelw. ſeems to hold, that the Action lies more properly againſt the Per- 
ſon who ſhews the Goods. 

If the Sheriff comes to make Replevin of Beaſts impounded in an- 
other Man's Soil; if the Place be incloſed, and has a Gate open to the 
Incloſure, he cannot break the Incloſure, and enter thereby, where he 
may enter by the open Gate; but if the Owner hinders him, ſo that 
he cannot go by the open Gate for fear of Death, he may break the 
Incloſure and enter there. 

The Sheriff is to return, that the Cattle are eloigned, or that no 
Perſon came to ſhew, Sc. or a Delivery; but he cannot return, that 
the Defendant non cepit the Cattle, becauſe it is ſuppoſed in the Writ, 
and is the Ground of it, which the Sheriff cannor falſify. 


n 


—— 


(F) Of what P2operty, and foz What Things 
| a Replevin lies. 


Tf is a general Rule, that the Plaintiff ought to have the Property of 
the Goods in him at the Time of Taking; yet if the Goods of a 


Villain be diſtrained, the Lord of the Villain ſhall have a Replevin, 
becauſe the Bringing the Replevin amounts to a Claim in Law, and 
veſts the Property in the Plaintiff; but in this Caſe, if the Goods of a 
Villain be taken by a Treſpaſſer who claims Property in them, the Lord 
ean have no Replevin, becauſe the Villain had but a Right. 

Alſo in a ſpecial Caſe one may have a Replevin of Goods, tho' they 

were not diſtrained ; as if the Meſne put in his Cattle in Lieu of the 
Cattle of the Tenant Peravail, whom he is bound to acquit, he ſhall 
have a Replevin of them. | ] 
If the Lord diſtrains his Tenant's Cattle wrongfully, and afterwards 
the Cattle return back to the Tenant, yet the Tenant ſhall have 4 
Replevin againſt the Lord for thoſe Cattle, and ſhall recover Damages 
for the wrongfully Diſtraining of them, becauſe he cannot have an Ac. 
tion of Treſpaſs againſt his Lord for that Diſtreſs, but againſt a Bailiff 
or Servant he may. os 

Not only a general Property which every Owner hath, but alſo à 
ſpecial Property, ſuch as a Perſon has, who hath Goods pledged to him, 
or who hath the Cattle of another to manure his Lands, Oc. is ſuft- 
cient to maintain a Replevin (a), and in ſuch like Caſes either Part) 
may bring a Replevin. 

A Replevin does not lie of Things which are Feræ Naturæ, as Co- 


nies, Hares, Monkies, Dogs, &c. bur if Things wild by Ne 
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made tame, or are reclaimed, fo long as they continue in that Condi- 

tion, they belong to the Perion who has the Foſſeſſion of tüem, and 

he may bring a Replevin; and the general Rule herein ſeems to be, 4 Co. ;4. 
that a Replevin lies for any Thing that may by Law be diſtrained. 

A Replevin lies of a Leveret ; for it has Animum revertendi; 10 and Bro. Repl. 64. 
for the ſame Reaſon it lies of a Ferret; but it is ſaid not to lie for a 2 N Abr. 
Maſtif-Dog, tho? an Action of Treſpaſs will. 430- 4 
Replevin lies of a Swarm of Bees. F. N. B. 68. 

Replevin does not lie of Trees, or Timber growing ; nor of Things F. N. B. 68. 
annexed to the Freehold, becauſe ſuch Things cannot be diſtrained ; but 
a Replevin lies of certain Iron belonging to the Party's Mill. 4 

So Replevin does not lie of Deeds or Charters concerning Lands; for B,. N, 34. | 
they are of no Value, but as they relate thereto. 


Replevin lies not of Money, nor of Leather made into Shoes, Moor 394. 
2 Brownl 139. f 
If a Mare in Foal, a Cow in Calf, c. are diſtrained, and they hap- Bre. Rep. 41. 9 
pen to bring forth their Young, whilſt they are in the Cuſtody of the F. N. B. 6g. | ; 
Piſtrainer, a Replevin lies of the Foal, Calf, 2c. 1 Sid. 82. ; 
Replevin lies for a Ship; ſo of the Sails of a Ship. March 110. | 
Raym. 232. | 


It was ruled by Pollexſen Ch. J. upon Evidence at Guildhall in Re- 
plevin for Goods taken by Order of the Eaſt-Judia Company from In- 
terlopers in the Indies, that no Replevin lies for Goods taken beyond . | 
the Seas, tho* brought hither by the Defendant afterwards. | 


1 Show. 91. 


(G) Replevin, foz and againſt whom it lies. 5 [ 


E EREIN the general Rule is, that he who brings a Replevin, muſt PH. 281. | | 
have a general or ſpecial Property in him at the Time, and that C'. £#: 145. 

therefore a Lord for a Heriot, a Parſcn for a Mortuary, ſhall not have 

it before Seiſure; for the Seiſure veſts the Property in ſuch Caſes. | 

An Executor ſhall have a Replevin of the Taking of Beaſts in the Pre. Repl. 59. 
Life-time of his Teſtator; for this affirms the Property to remain. 1 Sid. 82. 

If the Cattle of a Feme Sole be taken, and afterwards ſhe marries, F. N. B. 69. 
the Husband alone may have a Replevin ; but it hath been held, that 1 Ye». 261. _ = 
in ſuch Cafe the Wife cannot join, for that this Action admits and af- 2 Lev. 107. i 
firms Property in the Feme ar the Time of the Marriage, which by 9 172- | ; 
Conſequence muſt have veſted in the Husband. | | 4 

But of the Taking of Goods which a Feme has as Executrix, the Bro. Bar. Ten. 

Husband and ſhe may join in Replevin. . 85. 

And in a late Caſe where Husband and Wife brought a Replevin, Pajh. 8 Geo. 
and concluded their Declaration ad Damuum ipſorum, Detendant avowed 2. in B. R. i | 
for Rent in Arrear on a Demiſe for Years; Plaintiff in Bar of the Bourne & Or. | 
Avowry pleaded Non demiſit, and Iſſue being joined on the Demiſe, a 34 
Verdict was found for the Plaintiffs, and 1 s. Damages; and in Arreſt | 
of Judgment two Objections were made, firſt, that Husband and Wife | - 
cannot join in Replevin; 2dly, that tho” they might join in an Action, 

Yet it cannot be laid to the Wife's Damages, ſhe having no Property ia 

Perſonal Chattels during the Coverture; and in Support of theſe Ex- | | il 
ceptions were cited F. N. B. 69. 1 Sid. 172. becauſe Replevin admits 1 
and affirms Property in the Wife at the Time of the Marriage, which | 1 
muſt neceſſarily veſt in the Husband; and the Court can make no In- 1 
tendment, that they were Jointenants before Coverture, or that the | 'l 
Feme had the Goods as Executrix; but per Cir, As to the firſt Excep- | 

Vor. IV. 5 F | tion, 
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tion, tho” it be generally true, that Husband and Wife cannot have a 
joint Property in Perſonal Chattels after Marriage; yet as a Man and 
a Woman may have a joint Property before Marriage, or the Wife 
might have theſe Goods as Executrix, and the Taking in both Caſes 
might be before Marriage, we do not ſee why they may not declare 
jointly in an Action for ſuch Taking; and if the Law will admit of 
ſuch a joint Action, the Fact is admitted by the Pleading ; for the De- 
fendant has not made it a Point of Conteſt with the Plaintiff, whoſe 
the Property was at the Time of Taking ; and therefore if there can 
be a Caſe where Husband and Wife may join in an Action for a Perſo- 
nal Chattel, we think, that after a Verdict this ought to be intended 
that Caſe. As to F. N. B. 69. the Book ſays, the Husband may have 
a Replevin ſingly ; but this does not prove he may not join his Wife 
with him. And as to 1 Sid. 172, we think the Diſtinction there made 
not Law, and that it is not neceſſary the Husband ſhould ſue alone 
in ſuch Caſes as affirm a Property; but this is expreſly contrary to 
the Year Books, and to the Opinion in 1 Vent. 261. where it is held, 
they may join in Detinue, which affirms Property as well as Replevin; 
tor the ſpecific Goods there are to be recovered. And as to the ſecond 
Exception, this muſt follow the Fate of the firſt; for if the Tort pre- 
ceded the Marriage, the AQtion would ſurvive; and Cro. Eliz. 259. is 
expreſs, that where Damages may ſurvive, they may be aſſeſſed to 
both, 

If 4. takes Beaſts by the Command of B. the Replevin may be 
brought againſt both, or it may be brought againſt the Commander 
only, as 'Treſpaſs may be. 

If the Beaſts of ſeveral Men be diſtrained, they cannot join in a 
Replevin; ſo it is a good Plea to ſay, that the Property is to the Plain- 
tiff and a Stranger, and where there be two Plaintiffs, that the Pro- 
perty 1s to one. | G0 


(E) Ok the Declaration in Replevin. 


E hath been holden by ſome Opinions, that the Count or Declara- 


tion in Replevin muſt be certain and particular in ſetting forth the 


Numbers, Kinds and Qualities of the Cattle or Things diſtrained ; for 
— otherwiſe the Sheriff cannot tell how to make Deliverance of the 
ame. ̃ 
As in Replevin the Plaintiff declared, that the Defendant took ces 
tum Oves Matrices & Verveces of the Plaintiff's; after Verdict for the 
Plaintiff Exception was taken to the Declaration, becauſe it did not 
appear in the Declaration how many Ewes and how many Wethers; 
and the Sheriff is bound to make Deliverance of either Sort according 
to the Writ; and tho' he may be informed by the Party; ſo that it 
is a good Return to ſay, that none came on the Behalf of the Party to 
ſhew the Beaſts, yet he is not bound to require it, but ought to have 
ſufficient Certainty within the Record, and therefore Judgment Wa 
given for the Plaintiff; but it was agreed, that Oves without Addition 
had been good enough. 8 
But notwithſtanding this Caſe, it ſeems to be now ſettled, that a De- 
claration in Replevin being certain to a genera! Intent is ſufficient; eſpe- 
cially if it be after a Verdict. ; | | 
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As where a Replevin was brought, quare Defend” cepit bona & catalla, Trin. 1 Ges. 1. 
( vis.) quaudam parcel liutei WG quandam parcell” Papiri, Defendant es 
avowed tor Rent; and after Verdict for the Plaintiff Exception ka“ 
taken in Arreſt of Judgment, that the Declaration was uncertain in not 
ſpecifying the Quantities contained in the Parcels ; and Parker Ch. J. 
who delivered the Opinion of the Court, ſaid, that the Declaration 
would undoubredly have been ill on Demurrer ; but that the Defendant 
having avowed the Taking the Goods in the Declaration, the Avowry 
had cured the Defect, as thereby both Parties were agreed what the 
Goods werez and the Defendant himſelf having prayed a Return of 
them, there was no Controverſy between him and the Plaintiff about 
them; and to-.oblige the Plaintiff to a greater Certainty, would have 
been of no Service to the Defendant; for if he had demanded 500 
Reams of Paper, and proved only one, he muſt recover; and as to 
the Difficulty of Delivering the Goods upon a Returno habendo, he ſaid 
there was no Weight in that Objection; for the Sheriff, when he came 
to make a Return, might have the Defendant's Aſſiſtance to ſhew 
him which were the Goods; and he was not obliged to execute the 
Writ without Somebody attended to point out the Things he was to 
deliver; and in this Caſe that of Allen 33. was fully conſidered, and 
over- ruled. | | 
So in the Caſe beforementioned of Bourne verſus Mattaire, where a Pash. 8 Ge. 
Replevin was brought for 14 Skimmers and Ladles ; and the Objection 2. % B. R. 
that the Plaintiff had not diſtinguiſhed in his Count how many Skim- e ee 
mers and how many Ladles, was over- ruled. e AIITCAD 
The Plaintiff in his Count muſt alledge the Taking to be at a certain Cre. EU. 896. 
Place, or according to the Precedents, zu quodam loco vocat, that the wha v. La. 
Defendant may have Notice to what he is to anſwer, and make his 5; 


Godb. 186. 
Title; and therefore the Alledging the Taking apnd Dale, or ſuch a e 
Vill, is too general and uncertain. et wide Hob. 16 
| Moor 678. 
| . | | Raym. 3 4- 
In Replevin both the Vill and Place where are traverſable. Carth. 186. 
A Man may count of ſeveral Takings, Part at one Day and Place, F. N. B. 68. 
and Part at another Day and Place. in — Notes 
to the new 


In Replevin the Plaintiff counted of four Oxen taken at divers Times ung 
and Places, and that Delivery was made of two, but the other two ,,.. w ms 
were with-held to his Damage 10 5. and this was held ſufficient without 
any Severance made as to the Damages. 

In Replevin in . the Plaintiff declared the Taking of twenty Beaſts po. Re, 45. 
in A. and B. E per Cyr. he need not ſhew how many he took in one 
Vill, and how many in another. 

The Count, as in other Actions, muſt agree with the Writ; ſo that 3 Xl. 671. 
if the Writ is de Averiis, and the Count de Averiis & Catallis, this vide Tit. 
is ill. | leadings. 

In Replevin the Writ was in the Detinet, and the Count in the De- 2 Lutw.: 150. 

nit, and this was thought to be a material Variance; for in Replevin 
in the Detinet the Plaintiff recovers as well the Value cf the Goods, as 
Damages for Taking; but when the Writ and Count are, that the 
Defendant detinuit the Goods againſt Pledges, Sc. by this it is implied, 
that the Plaintiff has had his Goods again ; and for this he ſhall only 
**cover Damages for the Taking; bur the Parties agreed to amend. 


(J) Pleas 
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(I) Pleas in Replevin. 


Vide 9Co.134- P in Replevin are generally of four Kinds; viz. either, firſt, 
Pleas in Bar; 2d, In Juſtification; 3d, By Way of Conuzance; 
4th, By Way of Avowry. . 


3 Lev. 2053, In Replevin the Defendant may either juſtify or avow at his Elec. 

2 Keb. 729. tion, with this Difference, that if he juſtifies, he cannot have a Re- 
turn. 

1 Vent. 249. The general Iſſue in Replevin is Non cepit. 

2 Lev. 92. If the Defendant in Replevin claim Property to himſelf, or a Stran- 


Vent. 249. ger, above, as he may do; though it ought to have been before the 
3 1 Sheriff, this does not amount to the General Iſſue, but may be pleaded 
103. in Bar or Abatement; and if the Plaintiff demur, the Defendant ſhall 


have a Return without avowing ; for it appears the Beaſts are not the 


Plaintiff's; but on Ifſue Non cepit, Property cannot be given in Evi 


dence, for that were contrary to it. 
Cro. Eliz. 14. If the Defendant in Replevin make Conuzance as Bailiff to 7. & the 
1 Vent. 314. Plaintiff cannot traverſe that he is his Bailiff; for it is a Matter of 
2Lev. 210. C which by no Intendment he can have Knowledge; but if in Bar of the 
3 Avowry the Plaintiff pleads, that another had made Conuzance as Bai- 
liff to F. S. for the ſame Cauſe, and was barred, he need not ſhew that it 
was with the Privity of J. C. for it ſhall be intended; and if in Truth 
it was without, the Defendant may traverſe his being ever his Bailiff; bur 
Sa/k.107,409. the Law is, that the Plaintiff in Replevin may traverſe his being Bailiff. 
© Hf - do In a Replevin againſt the Maſter and Bailiff or Servant, if the Bailiff 


433. makes Conuzance as Bailiff, and the Maſter pleads, that he did not 

1 Show, 169. take, the Servant ſhall not have any Return upon his Conuzance ; for 

cited. by the Plea of the Maſter his Conuzance is changed into a Juſtifi- 
cation. | 


1 Sid. 81. In Replevin for a Mare and Colt the Defendant pleaded Not guilty 

Arandell r. of the Taking within fix Years; and in Support of this Plea it was in- 

Treuil. ſifted upon, chat it was the ſame in Effect with the Plea of Non cepit, 
and that if the Statute of Limitations had deſtroyed the Plaintiff's 
Action as ro the Taking, the Defendant could not be guilty of the 
Detaining ; and if this were not to be allowed, the Statute would be 
evaded, and could never be a Bar in Replevin; but per Cur. the Plea 
is not good in not anſwering to the Detainer; for it might happen, that 
at the Time of Taking the Mare the Colt was not in Being, but might 
have foaled in the Pound; and a Thing may be lawfully diſtrained, but 
unlawfully detained, as by being put into a Caſtle, Ec. 


6 Med. 103. Priſel in auter Lieu is only Matter in Abatement, and the Plaintiff 


Cum. 122. may have a new Writ without being put to his Second Deliverance. 

1 Vent. 137, In Replevin of Beaſts taken at D. the Defendant pleads in Abate- 
ment, that they were taken at another Place, ab/que bor, that they 
were taken at D. and pro returno habendo avows for Rent on a Leale 
for Years, Sc. the Plaintiff replies and traverſes the Leaſe, Ec. this !5 
ill ; for though the Defendant, when he pleads in Abatement, muſt alſo 
avow to have a Return, yet the Plaintiff cannot anſwer to it, but muſt 


take Iſſue on the other Matter. 
I 
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() Avowzies in Replevin; and therein of 
what Seiſin and Services, and the Cer- 
tainty required therein. 


N Avowry, as has been before obſerved, is the Setting forth, as in % , Da... 


a Declaration, the Nature and Merits of the Defendant's Caſe , 510. 


and the ſhewing that the Diſtreſs taken by him was lawful, and which 2 ©. 25 


muſt be done with ſuch ſufficient Certainty as will intitle him to Re- 18. 6% 


t1rno habendo; but the Caſes on this Head are of ſuch different Na- 1 7. 99. 
tures, that it is difficult to range them in any Order; and as the Nice- C Fac. 160. 
ties herein are in many Inſtances remedied by late Acts of Parliament, Dyer 280. 
it may be ſufficient to take Notice of thoſe that follow. | 

In an Avowry for a Diſtreſs for Rent, the Avowant was to ſhew a Co. Lit. 268. 
Seifin, and {uch Seiſin by the Statute 32 H. 8. c. 2. muſt be (a) alledged () And tho 


within 40 Years next before the making of the Avowry or Conuſance. by the Statute 
of 21 H.8. c. 


19. the Lord need not avow upon any Perſon in certain, yet he muſt alledge Seiſin by the Hands of ſome 
Tenant in certain, wickin 40 Years. Co. Lit. 65. 


If a Min makes a Gift in Tail, rendering Rent, he may avow with- Bro. A 
out laying any Seiſin, becauſe the Reverſion gives him a ſufficient Pri- 77 1 5 
vity, and he ſhall count upon the Reſervation, ſor that is his Title; 5 * 
and where the Commencement of the Rent appears, Seiſin is not ma- 8 Co. 65. 
terial. 6 

If A. by Deed indented makes a Feoffment in Fee to B. and his 8 Ce. 64. 
Heirs, rendering 10 8. fer Ann. to A. and his Heirs, of which Rent A. 1 Brown/ 
or his Heirs have not been ſeiſed within 40 Years, yet the Heirs of A. 22 Cooper 
may diſtrain, Oc. for the Statute muſt be intended in ſuch Caſes only, 3 
here before the Statute the Avowant was obliged to alledge a Seiſin, 
and that was where the Sciſin was ſo material, and of ſuch Force, that 
though it was by Incroachment, yet it could not be avoided in an 


Avowry. 
So this Statute extends not to a new Rent created by Act of Parlia- C.. Car. 80. 
ment. 1 Jon. 233. 


If Homage be done to the Lord, he may avow for all other Services 4 Co. 8. 
ſuperior, as well as inferior, for in doing thereof the 'Tenant takes upon 
himſelf to do all other Services. 

Seifin of Rent, Suit, Oc. which is annual, is a ſufficient Seiſin of 4 Cs. 8. Be 
Eſcuage, Homage, Fealty, Heriot Service, Service to cover the Hall, 1 Caſe. 
and ſuch other Services as may not fall in 40 Years. N 8. 1 

But Seiſin of one annual Service is no Seiſin of another annual Ser- , c, 9. 
vice; for in that Caſe it is the Folly of the Lord if he hath not an 
actual Seiſin of the other Service itſelf, when it becomes due yearly. 

If the Avowant alledge a Seifin of the Rent, this is a ſufficient Aver- Mich 31. 
ment that he was ſeiſed of Homage. Hutt. 50. 

If there be Lord and 'Tenant by Fealty and Rent, and the Tenant 9 Ce. 20, SE 
Makes a Leaſe for Years, and though the Leſſor hath done Fealty and 2 Ma. 103. 
con ſtantly paid the Rent, yet the Lord diſtrains the Cattle of the Leſſee 8. ©. cited 
for Rent, (where in Truth none is due) and avows upon a meer Stran- 
ger that never had any Thing, as upon his very Tenant, for Rent arrear; 
upon the ſpecial Matter ſhewn the Leſſor may join in Aid to the Leſ- 
lee, and abate the Avowry, and compel the Lord to avow upan his Te- 
nant in Right and in Law. 
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1 Rol. Abr. 
318. 


Cro. Tac. 442. 
Wiſe v. Ben- 


net; et wide 
1 Med. 273. 
2 Saund. 197. 
s Med. 73. 


Jae Title 
'Fointenants, 


1 Ld. Raym. 


1 Jon. 253. 
Cro. Elix. 5 30. 


Cro Elix. 5 30. 


8 Co. 64. Sir 
William Fo- 
fler's Cale. 


Cro.Eliz.5 47. 
Co. Lit. 162. 


5 Co. 19. 


t Vent. 250. 


Cro.Car. 260, 
Mapor v. 
Branadwwood. 
Hutt. 176. 


H. b. 176. 


If there be Leſſee for Years, and the Reverſion deſcends on a Feme 
Covert, and after the Rent is arrear, and the Baron diſtrains, and the 
Leſſee brings a Replevin, the Baron ought to avow in the Name of 
himſelf and his Wife, and not in the Name of himſelf only, for the 
Avowry is to be made according to the Reverſion which is in the 
Feme. This Caſe, as reported in Roll, a Q1zre is made how this could 
be made good; but in Cro. Fac. S. C. the Reaſon is given, becauſe he 
had ſhewed the 'Truth of the Matter as it was, and had averred the 
Life of the Feme, and ſo the Diſtreſs well taken, and the Rent due 
to him ; it was adjudged that the Avowry was good. 

Coparceners are to join in an Avowry for Rent; ſo of Jointenants, 
but Tenants in Common are to ſever in their Avowries. 


So one 'Tenant in Common cannot avow the Taking the Cattle of: 
Stranger upon the Land Damage-feiant, without making himſelf Bai. 
liff or Servant to his Companion. | | 

A Commoner may avow the Taking the Cattle of a Stranger upon 
the Common Damage-feſant, though he can have no Action of rel. 

als. 
. Executors and Adminiſtrators may diſtrain and avow in like Man- 
ner, as their Teftators or Inteſtates might have done, by the Statute 
32 H 58. . 3. 

If Executors by the 32 H. 8. avow for the Arrears of a Rent in Fee 
accrued to their Teſtator, they muſt ſhew that the Land continues in 
the Seifin of a Tenant who ought to have paid it, or in the Hands of 
ſome other who claims by or from him, according to the Statute. 

In Replevin againſt two they mxke ſeveral] Avowries, each in his 
own Right, and both Avowries abated ; for if both the Iſſues ſhould be 
found for the Avowants, the Court could not give Judgment ſeverally 
for the ſame Thing. 

If one diſtrain for Rent, and before the Avowry the Eſtate on which 
it is reſerved determines, the Avowry ſhall be as if the Eſtate on which 
it was reſerved had continued, for the Avowant is to have the Rent 


notwithſtanding ; bur if the Diſtreſs were for a Perſonal Service, then 


the Defendant muſt have a ſpecial Juſtification, for he cannot have 
the Service in Specie when the Eſtate is determined. | 

Replevin of an Ox taken, c. the Defendant makes Conuſance as 
Bailiff to F.F. for that he was ſeiſed in Fee of the Manor of D. and 
that one D. was ſeiſed in Fee of ſuch a Tenement holden of the ſaid 
Manor by Rent and Herior Service, payable after the Death of the 
Tenant, and that D. died poſſeſſed de animalibus et Cattallis, and be- 
cauſe the Heriot was not paid, he, by the Command of the ſaid 7. 
diſtrained, and ſo made Conuſance, and the Iſſue was upon the Te- 
nure, and found for the Defendant; and an Exception was taken in 
Arreſt of Judgment, becauſe he does not ſhew what was the beſt Beaſt 
which he demanded, nor the Kind thereof, nor the Price of it. But 
per Cur. the Avowry was held to be good; for perad venture the Avov- 


ant does not know what was the beſt Beaſt; and when the Lord di- 


ſtrains it is becauſe the Heriot is eloigned, and the Plaintiff having 
done Wrong by his Eloignment, he at his Peril ought to tender fuff- 
cient Recompence. | 5 

But when the Defendant avowed for a Heriot Service, and the Plain- 
tiff pleaded in Bar, that the Tenant at the Time of his Death nulla la- 
bet auimalia; and on Demurrer it was adjudged for the Plaintiff, be- 
cauſe the Avowry was inſufficient, for that it did not alledge in certain 
what the Heriot ſhould be, ſcil. Beaſt, or other Thing. 


In 


4 


* "2.5 * 
* Þ 4, 
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In Replevin, and the Title was by a Leaſe made by a Parſon, and Ny 70. Bold 
the Avowry was, that A. was ſeiſed of the Rectory of H. and made ter, 
the Leaſe without ſhewing that he was Parſon ; and by the Court 
that would have been a good Exception, had it not been ſaid in the 
Avowry, that he was ſeiſed % Jure Eccleſiæ, which ſupplies all. 

If one avows for Parcel of a Rent, and does not ſhew how he was Cro.Car. 104. 
ſatisfied as to the Reſidue, this has been held to be ill; in like Manner C. 346. 
it has been ſaid that an Avowry for Part of an Annuity, without Nan any 

Ky 4 8 ym. 154. 
ſnewing how the reſt has been diſcharged, is ill. N 

If A holds Lands of B. by certain Rent, and of his Manor of D. . 444. 159. 
and A. conveys thoſe Lands to the King, who grants them to 7. F. in 160. Breker 
an Avowry for this Rent, B. muſt ſet forth the ſpecial Matter, and . Sith. 
not avow generally, becauſe the Place where, Cc. is held of him as of 
his Manor of D. c. for this is no Rent-Service, but Rent diſtrainable 
of common Right; adjudged upon a Demurrer, and that ſuch general 


Avowry was naught in (a) Subſtance, and not to be amended. ( For the 
. | teveral Forms 
of an Avowry. vide Co. Lit. 269. bene Adwvocat, &c. for bene Copgnovit, & c. but Matter of Form, 


Fenk. 338. Cro. Fac. 372. Adhuc aretro exiſtit, but Matter of Form, Cre, Fac. 283. Dal/. 72.— 
bene Cogneſcit cap. pred. loco in quo, c. but tempore in quo omitted. 2 Mod. 4, 5. 


In an Avowry for a Rent-Charge the Defendant made a Title to Ce. Fac. 282. 
Tane Stiles, with whom he married Anno 1603. and becauſe at Michacl- Powter v. 
mas 1597. 201. was arrear, and not paid to him and his Wife, he 1 20 b 
avowed ; and this was adjudged a good Avowry; for the Saying it was 8. “ * 
arrear to him and his Wife, was but Surpluſage, when the contrary 
appears, he not being then married. : 


So where the Defendant made Conuſance as Bailiff to . Admini- ,, 08. 
ſtrator to B. and it appeared that A. had a Right, but not as Admi- 2. 887. 
niltrator, and the Conuſance ſtood as Bailiff of A. and the reſt re- Þrown v. 
jected as Surpluſage. . 


Where an Avowry is made for ſeveral Rents, and it appears Part is 11 Ce. 45. 
not due, yet the whole Avowry ſhall not abate. h 

in Avowry for Rent, and ſo many Hens for Quit-Rent, the Avow- , 77 Raye. 
ant had a Verdict for the whole; but it afrerwards appearing upon the 317. | 
Face of the Avowry, that the Hens were not due at the Time of the ©9/5. 437- 
Diſtreſs, the Avowant had Leave to releaſe his Damages as to them, Ak 

. . rs v. 

and take Judgment for the Rent, with his Coſts. Gelder. 

An Avowant in Replevin may abate his own Avowry for Part of 
the Rent diſtrained for, but not after Judgment. 

In Replevin 7. F. avowed for a Rent-Charge, due Auno 1660. and , 5% 44. 
afterwards he diſtrained and avowed for another Part of the ſame Rent- Raym. 21. 
Charze which became due before the ſaid Year, and which was againſt Pamer v. 
a diff rent Tenant ; and in this Caſe it was held by three Judges againſt Sie. 


, Mallet, that the Avowant was not eſtopped by his firſt Avowry in ſuch 


Manner, as a Leſſor is by giving an Acquittance for the laſt Gale of 
Rent. but that he may at his Pleaſure avow for Part of his Rent at 
one Time, and for Part at another, in the ſame Manner as the Lord 
may command his Bailiff to diſtrain for ſo much Rent, and afterwards 
tor the Sum due before. 

In an Avowry. the Defendant may ſay, that B. was ſeiſed of the Cr.F/iz.146. 
Place where, Sc. and held the ſame of A by Fealty and Rent, and ſo £49 v- Fiber. 
for Rent arrear, as Bailiff to A make Conuſance according to the Sta- . 302. 
tte, as in Lands held of him; though it was objected, that when in 
tne Beginning he names the Tenant, he ought to have gone on in the 
ame Manner, and avowed upon him as at Common Law. 

If A. holds one Acre by Knight-Service, and 124. Rent, and the C. Zis. 32. 
other in Socage and 1d. Rent, and makes a Gift in Tail of both 

res, without any expreſs Reſervation of any Tenure, the ſame Te- 


nures 
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nures are by Law created between the Donor and Donee ; and though 
there is bur one Reverſion, yet, becauſe the Tenures are ſeveral, the 
Donor muſt make ſeveral Avowries, for the Avowry is made in Re- 
ſpect of the Tenures. 

1 Rol. Rep. A Perſon cannot make one Avowry both for a Rent-Service and a 

35- Rent-Charge, but he may avow the Taking ſo many Cattle for a Rent- 
Service, and ſo many for a Rent-Charge. 

1 Bult. 101, And in a Replevin for a Colt and a Cow, the Defendant may avow 

202. for ſeveral Heriots, and ſhew that the Father of the Plaintiff waz 
ſeiſed, Oc. and ſhew the ſeveral Heriotable Tenures, and Death, &:, 
and that he took the Colt and Cow nomine herictorum, without ſhew- 
ing which he took in Reſpect of the one Tenure, and which in Reſpect 
of the other. 

Cum. 78. If a Man takes a Diſtreſs for a Thing for which he had not good 

Carth. 44. Cauſe of Diſtreſs, but had good Cauſe of Diſtreſs for another Thing, 
if a Replevin is brought, and he comes into Court, he may avow for 
which 'Thing be pleaſes. | 

Cro.Eliz.za7. If Executors by 32 H. 8. c. 37. avow for the Arrears of a Rent in 

Co. Lit. 102. Fee accrued to their Teſtator, they muſt ſhew that the Land continues 
in the Seiſin of the Tenant who ought to have paid it, or in the Hands 
of ſome other who claims by or from him according to the Statute; 
but in this Caſe, becauſe the Avowant is a Stranger, he need not ſhew 
in particular how, but only ſhew it generally according to the Words 
of the Statute. | 

1 Ld. Rayn. An Executor of Tenant for Life of a Rent-charge may, purſuant 


2 
nn 


77 to the Statute of 32 H. 8. avow for the Arrearages incurred in the 
fart” C. Life-time of the Teſtator, without averring that the Flace where, . 


21:4] v. Bell, Was in the Seifin of the Plaintiff, or that he claims by, from or under 
him that was Tenant, and it will come more properly on the other 
Side to ſhew the contrary. 


Winch 31. In an Avowry for Homage, it need not be ſhewn whether the 'Te- 
Hutt. 5o. ancy came to the Tenant by Deſcent or Purchaſe. 
9 Co. 20. A Stranger to an Avowry can plead nothing in Bar thereof but 


Mz. 870. Horſe de ſon Fee, or that which is tantamount ; but the right Heir, 
though he be a Stranger to the Avowry, being made a Party by Aid 
prier, may plead Matter in Abatement of the Avowry. _ 

Hob. 108, But at Common Law, where the Avowry was made only on the 

199. Land, as in Caſe of cuſtomary Profits, as a Fine for Alienation, Cs. 
ſo in Caſe of a Rent-Charge, the Plaintiff might have pleaded 
any Diſcharge, though he was a meer Stranger, and had nothing in 
the Land. 

Co. Lit. 1. If a Stranger claims a Seignory, and diſtrains, and avows for tht 

—2 #84:104-' Service, the Tenant may plead that the Tenancy is extra feodum, E- 

2 or by of him that is out of the Seignory, or not holden of him ; but he can- 

the Ch. J. not plead extra feodum, &c. unleſs he takes the Tenaney upon himſc!! 


that this Rule | | | 
is to be intended in Caſes of an Aſſiſe, and that ſo were all the Books cited in Ca. Lit. for Proof of 3 


Opinion. | 


9 C. 34. In an Avowry the Tenant cannct plead Ne ungue ſeiſe of ſuch Set. 
vices generally, becauſe he leaves no Remedy for the Lord either b. 
Avowry or by Writ of Cuſtoms and Services, and therefore if hes * 
2 in Fee-Simple, he ought either to diſclaim or plead Horſe de., 
ce. 
2 Med. 103. If in (a) Treſpaſs for taking of Goods the Defendant juſtifies by the 
8 „ Command of the Lord of the Manor, of whom the Plaintiff held b. 
(a) So in an Fealty and Rent, and that for Non-payment of the Rent, he toe 


 Avowry a + © theu 
Stranger may plead generally Nerſe de ſen Fre, and ſo may Tenant for Years. 2 Med. 104. 
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them nomine diſtrictionis, the Plaintiff may reply, that the locus in quo eſt 
extra, abſque hoc quod eſt infra feodum, Ec: adjudged upon a ſpecial De- 
murrer, it being ſhewn for Cauſe, that the Plaintiff had not taken the 
Tenancy upon himſelf. 

By the 21 H. 8. c. 19. all Plaintiffs and Defendants ſhall have like G. Lir. 268. 
Pleas and like Aid Priers in all ſuch Avowries, Conuſances and Juſtifi- Ce. Zac 127. 
cations, (Pleas of Diſclaimer only excepted) as they might have had %. 
before the Act. 

If the Defendant avows for, and alledges a Seiſin of Rent payable 9 Ce 34. 
at two Feaſts, the Plaintiff may ſay that he holds by the ſame Rent 
payable at one, abſque that it is payable at the two Feaſts, for this is 
another Tenure. 

If in an Avowry for Rent the Defendant alledges the Tenure to be R ; 1. 
by Fealty, Rent and Suit of Court, where the true Tenure is by 9 ©*. 36. 
Fealty and Rent only, the Seiſin of the Suit is not material; for the Cro. Flix 799. 
Tenancy was not originally charged with any Service of this Nature, 
and therefore in this Caſe the Tenure is traverſable. | 

But when the Lord gets quiet and peaceable Seiſin of more Rent 9 Ce. 36. 
than is due, becauſe the Tenancy is charged with a Service of ſuch 
Nature, the Seifin is traverſable, and not the Tenure. 

But unleſs the Tenant (a) confeſs a Tenure in Part, he cannot traverſe 9 Co. 35. 
the Tenure ; for he cannot ſay he holds of a Stranger, abſque hoc, that (a) 2 — ph 
he holds of the Avowant ; but in that Caſe he ought to diſclaim, or e 


could not have 
plead Horſe de ſon Fee. pleaded Nor- 


Tenure gene- 
rally, and therefore he cannot, though the Avowry be on the Statute. Cro. Zac. 127. 


But in a Ne injuſte vexes, Ceſſavit, Aſſiſe, Reſcous or Treſpaſs, ſuch 9 Co. 34 
Seiſin of more Rent ſhall be avoided, for the Tenure, and not the Seiſin, 
is traverſable. 

If the Lord avows for Services, and alledges Seiſin by the Hands of 9 Ce. 35. 
any one in certain, as by the Hand of his very Tenant, the Plaintiff 
may plead that the Avowant was never ſeiſcd by his Hands. 

The Seiſin of that Service is only traverſable for which the Avowry 9 C. 35. 
is made, unleſs the Seiſin of a ſuperior Service is alledged, which in 
Law is a Seiſin of that. 

The Lord of a Copyhold may avow in B. R. for a Rent iſſuing out C Hl 524. 
of a Copyhold, for this is a Duty due and payable at Common Law. Laughter v. 
In an Avowry for Aid pur file Marrier, or faire fitz Chevalier, it is a Hamplp. 
good Plea in Bar to ſay, that the Avowant had not ſuch a Son or ſuch Dav. Rep. 2. 

a Daughter alive at the Time of the Aid levied. 

In Replevin of a Cow the Defendant avows Damage-feſant ; the 1 Lv. 141. 
Plaintiff preſcribes for Common for four Cows and Halt a Cow; Iſſue | 
on the Preſcription, and found for the Plaintiff; it was moved in Ar- 
reſt, that the Iſſue was ſenſeleſs and void; but *twas adjudged, that if 
in Replevin ſo much of the Preſcription be found as will ſerve the 
Party, though the whole be not found, it is ſufficient ; and here the 
Action is for one Cow only, and the Preſcription for four is a good 
Juſtification for putting in one Cow. 

In Replevin the Hlaintiff intitles himſelf by a Leaſe of the 3d of 714. 73. 
March; the Defendant traverſes the Leaſe modo et forma; the Jury find 1 Lev. 141. 
a Leaſe of another Date, yet Judgment was given for the Plaintiff , * Lev. 12, 
tor the Subſtance of the Iffue is, whether he has a Leaſe or no; yer 
if they had found a Leaſe from another, it would not do; bur if he 
had declared thus in Ejectment it had been againſt him, for there he 
1 % recover the Term, and is to make his Title truly. 

\\ here there is a Cuſtom for the Lord to ſeiſe the beſt Beaſt for an 1 Mid 63. 

Tot, the Lord in his Avowry need not alledge that the Beaſt ſeiſed 

Vor. IV. * by 
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by him was the beſt ; but this is a Matter that muſt be ſhewn by the 
other Side, and pleaded to the Avowry. | | 
1 Mod. 63. So though the Cattle of a Stranger cannot be diſtrained unleſs they 
were Levant and Couchant, yet it muſt come on the other Side to ſhey 
that they were not ſo. 
4 Mod. 402 In Replevin for taking Bona, Catella et Averia, Cc. the Defendant 
Er. made Conuſance for the taking Averia only, for that a Rent-Charge of 
88 100. per Annum was granted out of the Lands, Oc. pay able half-yearly 
at Michaelmas and Lady-day ; that the 33 J. Parcel of 50 J. for Half a 
Year's Rent being behind and unpaid, he diſtrained, and ſo juſtifies the 
Taking, et petit Fudicium, &c. and upon Demurrer to this Avowry it. was 
held to be inſufficient, becauſe it did not ſhew when the other 11], 
was paid to make up the Half-year's Rent; beſides, the Action was 
brought for taking Bona, Catella et Averia ; and the Defendant avowed 
the Taking Averia only, which is an Anſwer only for the live Cattle, 
and not for the whole ; ſo that for theſe Reaſons the Plaintiff had 
udgment. | 
5 Med. 77. In Replevin for taking live Cattle and ſeveral Stacks of Hay, Ge. 
Johnſon v. Defendants plead bene cognoſcunt captionem Averiorum et Catallorum in loco 
Adams et al. pred. quia dicunt quod Averia pred. Ec. but ſay nothing as to the Chat- 
tels; but they conclude, and pray judgment Averiorum et Catallerim ; 
and this was held ill; for when they acknowledge the Taking the whole, 
a Juſtification as to a Part cannot be a full and ſufficient Anſwer. 
Cro.7Zac.6i1. The Defendant in Replevin cannot have a Return of more Cattle 
than he avows for. 
Cre.Eliz.z24 In an Avowry the Ifſue was, whether the Place where, &2c. was the 
_— V- Freehold of the Avowant or not; and it was found by the Verdict, that 
Mn it was the Freehold of the Avowant's Wife; et per Cur. it is found 
againſt the Avowant ; for when he ſaith his Freehold, it is to be in- 
tended his ſole Preehold, and in his own Right. 
Cro.Eliz. 799, In Replevin the Iſſue was, whether the Plaintiff held of the De- 
_ 5 fendant ſuch Land by Fealty, Rent of 3 5. and 44. and Suit of Court, 
eta and the Avowry was for the Rent. The Jury found a ſpecial Verdict, 
that the Plaintiff held by Fealty and Rent only, and not by Suit of 
Court, Oc. and if by this Verdict the Defendant ſhall have Return, 
was the Queſtion ; and the Court held that ic was found againſt the 
Avowant, for in an Avowry all the Tenure alledged is material; but in 
e eg or Reſcous, if any Part of the Tenure be found, it is ſuf 
cient. 


Winch 49. In Replevin the Defendant avowed for Rent, and ſhewed that his 


Cloworthy v. 


Mitchell. Father was ſeiſed, and leaſed for Years, Fc. and that on his Death 


the Lands deſcended to him. The Plaintiff in Bar ſaid, that the Fa- 
ther deviſed the Lands to J. F. and Iſſue being joined herein, it was 
found by ſpecial Verdict that the Lands were holden by Knight-Ser- 
vice, ſo that the Deviſe was only of two Parts, and that the third de- 
(a) Where ſcended to the Heir at Law, the Avowant ; and on (a) this finding it 


there were. was held, that the Avowant ſhould have Judgment. 
two Iflues, 
and one only found for the Avowant, he had Judgment. Cro. Fac. 442. — Where the Parties agree in the 


Facts, the Jury's finding otherwiſe, not material. 2 Lutw. 1216. 2 Mod. 4, 5- 


Ley 27. An (b) Avowry is in Nature of a Declaration, and it ſufficeth if it 
(5) It muſt be good to a common Intent. 
ſhew the Cer- 


tainty of the Place, Day and Cattle, to intitle the Avowant to a Writ of Inquiry of Damages. Dyer 280. 


6 Med. 103, The Claim of Right to diſtrain muſt be made out by the Avowant 
againſt the Plaintiff, who claims Property in the Diſtreſs. N 
6 Mid. 159. And there is no Difference between an Avowry and Juſtification, 
whatever is ſet forth in either muſt be maintained. 
I 
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The Defendant in Replevin, to intitle himſelf to a Return of the 1 Show. 402+ 
Goods diſtrained, muſt make his Avowry, unleſs it be in ſuch Caſe in Cen. 196. 
which he claims Property; ſo that though the Plaintiff's Writ abartes, ? Lev. 204. 
yet the Defendant is not intitled to a Returno habend. unleſs he had 
made his Avowry. 

The Bailiff, who diſtrains for Datnage-feſant in Right of a Deviſee, Cro.Eliz.g30. 
muſt ſet forth what Eſtate the Deviſor had; and it is not ſufficient to 
ſay in general, that he was ſeiſed, 


Seiſitus fuit not ſufficient in an Avowry, but the Party muſt ſet forth cr. 9. — 
in Fee, Tail, for Life, Sc. That the ge- 
neral Rule of 


Pleading is, that where a Title is made under a particular Eſtate, the Commencement of that Eſtate muſt 
be ſhewn, but that an Eſtate in Fee may be alledged generally. Carib. 445. 1 Ld. Raym. 331. Salk, 
562. 6 Mod. 223. 2 Lutw. 1217, 1231. Comb. 27, 473, 476. 


If one awow for Rent, he muſt ſhew his Title and Tenure in par- 6 Med. 158, 
ticular, and the Defendant may traverſe any Part-which he ſets forth ; 


ſecus for Damage-feſant. 


But now by the 11 Geo. 2. c. 19. © It ſhall be lawful for all Defendants 
in Replevin to avow or make Conuſance generally, that the Plaintiff 
in Replevin, or other Tenant of the Lands whereon ſuch Diſtreſs 
was made, enjoyed the ſame under a Grant or Demiſe at ſuch a cer- 
tain Rent during the Time wherein the Rent diſtrained for incurred, 
which Rent was then and ſtill remains due, or that the Place where 


ſuch Honour, Lordſhip or Manor, for which Tenements the Rent, 
Relief, Heriot or other Service diſtrained for, was at the Time of 
ſuch Diſtreſs and ſtill remains due, without further ſetting forth the 
Grant, Tenure, Demiſe or Title of ſuch Leſſors or Owners of ſuch 


C 

c 

. 

. 

c 
© the Diſtreſs was taken was Parcel of ſuch certain Tenements held of 
# C 

o 

C 

C 

. 
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Manor; and if the Plaintiff in ſuch Action ſhall become nonſuit, Oc. 
the Defendant ſhall recover double Coſts.” 
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Reſcue. 


(A) That ft is, and of what Things it may be. 
(B) In what Caſes a Reſcue may be juſtified. | 
(C) Ot the Offence of making a Reſcue, and how the ©f. 
fenders are to be pꝛoceeded againft. 
(D) The Foꝛm of the Pꝛoceedings on a Reſcous. 
(E) Of the Return of a Reſcous $ And herein, 


1. In what Caſes the Sheriff may return a Reſcous ; and 
therein of the Difference between a Reſcous on meſne Pro- 
ceſs and Execution. 

2, Of the Form of the Return, and for what Defects it may 
be quaſhed, | 

z. Whether the Sheriff's Return of a Reſcue be traverſable, 


——ͤ —„— 


(A) Reſcue, what it is, and of what Things 


it may be. 
Co. Lit. 160, ESCUE is the Taking away. and Setting at Liberty againſt 
F. N. B. 226. Law a Diſtreſs taken for Rent, or Services or, Damage“ feſant; 


but the more general Notion of Reſcous is, the forcibly Free- 
ing another from an Arreſt or ſome legal Commitment, which 
being a high Offence, ſubjects the Offender not only to an Action at 
the Suit of the Party injured, but likewiſe to Fine and Impriſonment 
at the Suit of the King. 
Co. Lit. 161. If a Man diſtrain Cattle, and as he is driving them to the Pound 
they go into the Owner's Houſe, and he refuſe to deliver them, this is 
a Reſcue in Law. 
Co. Lit. 161. 4. But here we muſt obſerve, that there can be no Reſcous but where 
2 Ls 296. the Party has had the (a) actual Poſſeſſion of the Cattle or other Things 
(z) A Refrue Whereof the Reſcous is ſuppoſed to be made; for if a Man come to 
was returned arreſt another, or to diſtrain, and is diſturbed (b), regularly his Re- 


quod 1 N medy is by Action on the Caſe. 

wit, an f ö 

quaſhed, becauſe not ſaid er in cuſlodia habuit. 1 Sid. 332. (6) That it is a Contempt of the Court, and 
puniſhable as a Miſdemeanor. 6 Mod. 210. 


Hetl. 145. If upon a Fieri facias the Sheriff ſeiſes Goods which are taken away 
Lit. Rep. 296. by a Stranger, this is not properly a Reſcue ; for by the Seiſure of the 


yak. 4 6 4 Goods, by Virtue of the Heri facias, the Sheriff has a Property in 


Alderton. hem, and (c) may maintain Treſpaſs or Trover for them; alſo the 


(c) For this Party injured may have an Action on the Caſe againſt the wrong 
wide Cro. Doer. | 

Elix. 639. 

2 Saund. 411. 1 Vent. 52. 
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; or” upon a Heri facias the Sheriff return that he had ſeiſed the Goods, 1 Ye». 21. 


LO 


* 
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Reſcue. 39 


1 


— 


2— 


but that they were reſcued by B. and C. Sc. this is not a good Return, ? , 35. 


but he ſhall be amerced; the Party alſo, at whoſe Suit the Execution . 


iſſued, may charge him by Scire facias for the Value of the Goods, 


ae 


t 


© (3) In what Caſes a Reſcue may be juſtified. 


4 11 the Lord diſtrain for Rent when none is due, the Tenant may c. zu. 45. 


lawfully make Reſcue ; ſo may a Stranger, if his Beaſts be diſtrained 160. 5, 161, 
when no Rent is due. So if the Tenant tender the Rent when the ©: 
Lord comes to diſtrain, and yet he does diſtrain, or if he diſtrain any 


© Thing not diſtrainable, as Beaſts of the Plough, when other ſufficient 
= Diſtreſs may be taken, the Tenant may make Reſcous; ſo may he if 


3 the Lord diſtrain in the Highway or out of his Fee, 


But though there muſt be Reaſon for the Diſtreſs, and that other- S 247. 
wiſe the Reſcue cannot be unlawful; yet it hath been held in a Parco Co/fworth v. 


* fjrafo, that the Defendant cannot juſtify Breaking the Pound and #*i/». 


* 
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be innocent he may reſcue himſelf. 


: Taking out the Cattle, though the Diſtreſs was without Caule, becauſe 
| they are now in the actual Cuſtody of the Law. | 


There is a Difference between a Man's being arreſted by a Warrant C. L 16i. 
on Record, and by a general Authority in Law; for if a Capias be Vid 5 Co. 68. 
awarded to the Sheriff to arreſt a Man for Felony, though he be inno- \a<4a/loy's 
cent, he cannot make Reſcue; but if a Sheriff will by the general CE: 4. 
Authority committed to him by Law arreſt any Man for Felony, if he Cre. Tar 486. 


* (C) The Offence of making a Reſcue, and 


how the Offenders are to be p2occeded 
againſt, | 


| * ſeems agreed, that the Reſcuing a Perſon impriſoned for Felony is i Hal Hip. 


allo Felony by the Common Law. P. C. 606. 


Alſo it is agreed, that a Stranger who reſcues a Perſon committed for, Sr anf P. C. 
and guilty of High Treaſon (a), knowing him to be ſo committed, is 11. 


in all Caſes guilty of High Treaſon. 1 Jon. 455. 


| | (a) Whether 
he knew that the Priſoners were ſo committed or not. C0. Car. 583. 


To make a Reſcue Felony, the following Rules are laid down by 1 Hat. Hil. 
Lord Chief Juſtice Hale; iſt, That it is neceſſary that the Felon be 3 8 
in Cuſtody or under Arreſt for Felony ; and therefore if A. hinder an Why 1 
Arreſt, whereby the Felon eſcapes, the Townſhip ſhall be amerced for Stamf. 31. 
the Eſcape, and A. ſhall be fined for the Hindrance of his Taking; but 
it 15 not Felony in A. becauſe the Felon was not taken. 

So to make a Reſcue Felony, the Party reſcued muſt be under Cu- 1 Hal. Hi. 
ſtody for Felony or Suſpicion of Felony ; and it is all one whether he P. C. 606. 
be in Cuſtody for that Account by a private Perſon or by an Officer, 
or Warrant of a Juſtice ; for where the Arreſt of a Felon is lawful, 


the Reſcue of him is Felony ; but it ſeems neceſſary that he ſhould 
Vol. IV. 5 I have 


- 
; 
: 
: 
#.* 
1 
* 


398 Velcue. 


have Knowledge that the Perſon is under Arreſt for Felony, if he be 
in the Cuſtody of a private Perſon. 
1 Hal. Hiſt. But if he be in Cuſtody of an Officer, as Conſtable or Sheriff, there, 
P. C. GO. at his Peril, he is to take Notice of it; and fo it is if there be Felony 
Cro. Car. 583. jn a Priſon, and A. not knowing of it, breaks the Priſon and lets out 
the Priſoners, though he knew not that there were Felons there, it i 


— 


| Felony. 
2 Hawk. P. C. A Perſon committed for High Treaſon, who breaks the Priſon and 
140. eſcapes, is guilty of Felony only, unleſs he lets others alſo eſcape whom 


he knows to be committed for High Treaſon; in which Caſe he is 
guilty of High Treaſon, not in Reſpect of his own Breaking of Priſon, 
but of the Reſcous of the others. 


1 Hal. Hiſt. If the Perſon reſcued were indicted or attainted of ſeveral Felonies, 


F. C. 599. yet che Eſcape or Reſcue of ſuch a Perſon makes but one Felony. 

2 Hawk. P. C. Wherever the Impriſonment is ſo far groundleſs or irregular, or the 

139. Breaking of a Priſon is occaſioned by ſuch a Neceſſity, Sc. that the 
Party himſelf breaking Priſon is either by the Common Law, or by the 
Statute de frangentibus Priſonam, ſaved from the Penalty of a capital 
Offender, a Stranger who reſcues him from ſuch an Impriſonment is 
in like Manner a:ſo excuſed ; et ſic e converſo. 

1 Hal. Hf. A Return of a Reſcue of a Felon by the Sheriff againſt A. is not 

F. C. 606. ſufficient to put him to anſwer for it as a Felony, without Indictment 
or Preſentment, by the Statute 25 E. 3. c. 4. 

1 Hal. Hit. As in Cale of an Eſcape, ſo in Caſe of a Reſcue, if the Party ref 

F. C. 607. cued be impriſoned for Felony, and be reſcued before Indictment, the 
Indictment muſt ſurmiſe a Felony done, as well as an Impriſonment 
for Felony or Suſpicion thereof; but if the Party be indicted, and 
taken by a Capias, and reſcued, then there needs only a Recital that 
he was indicted provut, and taken and reſcued. 

1 Hal. Hiſt. But though the Reſcuer may be indicted before the Principal be 

FP. C. 607. convicted and attainted, yet he ſhall not be arraigned or tried before 

(a) 2 Hawk, the Principal be attaint; but (a) if the Perſon reſcued were impri- 

P. C. 140. ſoned for High Treaſon, the Reſcuer may immediately be arraigned, 
for that in High Treaſon all are Principals; alſo it ſeems that he may 
ie 3 proceeded againſt for a Miſpriſion only, if the King 

8 caſe, | 
1 Hal. Hiſt. : The Reſcuer of a Priſoner for Felony, though not within Clergy, 


p. C. 607. | g 
1 ſhall have his Clergy 


break Priſon are puniſhable, as for a high Miſpriſion by Fine and Impriſonment in thoſe Caſes, wherein 
they are ſaved from Judgment of Death by the Statute de frangentibus Priſonam ; ſo alſo are thoſe who ie 
cue ſuch Priſoners in the like Caſes, in the ſame Manner puniſhable. 2 Hawk. P. C. 140. 


Gas ate. By the 6 Geo. 1. c. 23. ſe. 5. it is enatted, That if any Perſon ſhall 
9G. 1. c. 28. reſcue Felons ordered for Tranſportation, or affiſt them in making 
by which the their Eſcape, he ſhall be guilty of Felony, and ſuffer Death without 


Reſcuing Per- 
ſons arreteg Benefit of Clergy. 


in the Mint, &c. is made Felony. 


Co. Lit. 161, As the Offence of reſcuing Perſons in Caſes of Treaſon and Felony 
Ce. Ent. 614. is uſually puniſhed by Indictment, ſo the Offence of reſcuing a Perſon 
Raſt. Ent. arreſted on meſne Proceſs, or in Execution after Judgment, ſubjects the 
G7 For this Offender to a (%) Writ of Reſcous or a general Action of Treſpaſs oi el 
wide F. VB. armis, or (c) an Action on the Caſe, in all which Damages are fe- 


226. A coverable. Alſo it is the frequent Practice of the Courts to grant an 
Writ of Reſ- At- 
cous againſt 


the Pather and Son, the Father for reſcuing the Son, and the Son for reſcuing himſelf. 2 Bu/fl. 137-— 
In Reſcous the Writ is conceived on the ſpecial Matter. 9 Cs. 12. 6. (e) On a Motion for an Information 
againſt one for reſcuing a Perſon from the Sheriff in the Temple, the Court adviſed them to get the Reſcols 
returned, and to bring an Action on the Caſe againſt him as the better Way. Caſes in B. R. 556. 
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(4) Attachment againſt ſuch wrong Doers, it being the higheſt Vio- (a) A Reſcue! 


lence and Contempt that can be offered to the Proceſs of the Court. — 4 
upon the Return of the Sheriff he ſhall be fingd to the King, and an Attachment ſhall iſſue out again him. 
3 Bulft. 201, —— On all Returns of a Reſcous, Proceſs of Outlawry lies. 13 H. 7. 21. pl. 5. 2 Lit. 
665. cont. Fitz. Proceſs 56, 213. 29 E. 3. 18. 


He who reſcues a Priſoner from any of the Courts of WWeftminfer- 22 E. 3. 13. 
Hall without ſtriking a Blow, ſhall forfeit his Goods and the Profits of 3 Inft. 141. 
his Lands, and ſuffer Impriſonment during Life ; but not loſe his Hand, 
becauſe he did nor ſtrike. 
It is clearly agreed, that for a Reſcous on meſne Proceſs the Party in- Cro, Fac. 486. 
jured may have either an Action of Treſpaſs vi et Armis, or an Action 1:6. 180. 
on the Caſe, in which he ſhall recover hisDebt and Damages againſt the 
wrong Doer; and the rather, becauſe on (5) meſne Proceſs he can have (3) J fe- 
no Remedy againſt the Sheriff. | flea. 
Alſo it hath been adjudged, that for the Reſcous of a Perſon in ,, gg. 
Execution on a Capias Satis. or Capias Utla. an Action will lie againſt Co. Car. 109. 
the Reſcuer, though the Party injured hath his Remedy againſt the Herr. 98. 
Sheriff, and the Sheriff hath his Remedy over gainſt the wrong Doer ; Hel. 180. 
for perhaps the Sheriff may be dead or inſolvent ; but herein it hath 
been held, that if he bring his Action againſt the Party who made the 
Reſcue, he may plead it in Bar to an Action brought by the Sheriff; 
; ſo if againſt the Sheriff or his Bailiff, they may plead that he had Satis- 
faction from the Party, fo that if he recovers againſt one, the other is 
WE diſcharged. 7 | 
1 By the Statute 2 V. & N. Stat. 1. cap. 5. ſect. 5. it is enacted, © That 
X © upon Pound-breach or Reſcous of Goods diſtrained for Rent, the 
© Perſon grieved thall in a ſpecial Action on the Caſe recover treble 
© Damages and Coſts againit the Offenders, or againſt the Owner of 
the Goods if they come to his Uſe. 

In an Action upon the Caſe for a Reſcous, upon this Statute it hath , gaz. 205. 
been held, that the Plaintiff ſhall recover treble Coſts as well as treble Law/on v. 
Damages, for the Damages are not given by the Statute but increaſed ; Serie. 
an Action on the Caſe lying for a Reſcous ar Common Law. 

An Attachment will be granted not only againſt a common Perſon, Dyer 212. 
but even againſt a Peer of the Realm, for reſcuing a Perſon arreſted 2 J. 39. 
by due Courſe of Law; ſo that if the Sheriff ſhall in any Caſe return Salk. 321. 
to the Court, that a Perſon arreſted, or Goods ſeiſed, or Poſſeſſion of 
Lands delivered by him, by Virtue of the King's Writ, were reſcued 
or violently taken from him, Oc. they will award an Attachment againſt 
the Reſcuers, | 
But herein it ſeems to be the Practice of late, not to grant an Attach- 2 Hawk. P. C. 
ment in any Caſe for a Reſcous, unleſs the Officer will (c) return it, ( A Diſtine- 
for that it hath been found by Experience, that Officers will often take tion between 


upon them to ſwear a Reſcous where they will not venture to return à Reſcous on 
one. . | meſne Proceſs, 
| and upon a 


; | Writ of Exe- 
cation; in which laſt it was ſaid by Holt Ch. J. the Sheriff could not return a Reſcous, and therefore the 
ny Court can have no other Ground for an Attachment but Affidavits, and ought to be contented therewith z 


but on meſne Proceſs. a Reſcous might be returned, which being Matter of Record, and by Conſequence a 
better Motive, ought to be given to the Court. 6 Mod. 141. | 
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| In a late Caſe, a Diſtinction was taken where an Attachment is 9s. 5 C. 2. 
prayed for a Reſcous in the firſt Inſtance, and where a Rule to ſhew in B. R. 
Cauſe is only asked; in this Affidavits of the Fact are ſufficient ; in the 7e. 
other Caſe the Sheriff's Return is requiſite. 


-- 


Where 


— — 


| | 400 Reſcue. 

Salk. 586. Where, upon the Return of a Reſcue, an Attachment is granted, and 
Rex v. Belt. the Party examined upon Interrogatories, upon anſwering them he 
F 2 bir ſhall be diſcharged ; but if the Reſcous is returned to the Philazer, and 
| | 3 4 ® Proceſs of Outlawry iſſues, and the Reſcuer is brought into Court, he 


fant Courſe ſhall not be diſcharged upon Affidavits. 


upon the Re- . 
turn of a Reſcue, to ſet four Nobles Fine upon each Offender. Salt. 586. 2 Jon. 198. accord. 


lk. A... — * 
— 


* e.,. 


(D) The Fozm of the Pzoceedings on a 
| Reſcous. Keg 


Dyer 164. — AY? Indictment of a Reſcous ought to ſet forth the ſpecial Circum. 


Tha no — ſtances of the Fact with ſuch Certainty, as to enable the Deſen- 
can : 
F aided by the dant to make a proper Defence. : | 

| Verdict. 1 Rol. Abr. 781. 

j 

| Moor 555. And therefore, if an Indictment lay the Offence on an uncertain or 


impoſſible Day, as where it lays it on a future Day, or lays one and 
the ſame Offence at different Days, or lays it on ſuch a Day which 
makes the Indictment repugnant to itſelf, it is void. | 
Dyer 164. l, Where an Indictment of Reſcous ſer forth that J. & committed ſuch 
60. a Felony, ſuch a Day and Year and Place, per quod A. B. predifum 
J. S. cepit et arreſtavit, et in ſalva Cuſtodia ſua ad tunc et ibidem eunden 
J. S. babuit et cuſtodivit, it is made a Quere whether the Indictment be 
not inſufficient, becauſe no Time of the Arreſt is alledged in the ſame 
Sentence with it; and it is doubtful whether the Time of the Cuſtody, 
which is alledged in the next Sentence by Force of the Copulative, 
be applied alſo to the Arreſt or not ; and Dyer ſeems rather to incline 
to the contrary Opinion. 3 5 
Dyer 164. Alſo it is held in Dyer, that an Indictment of a Reſcous is not good 
without expreſly ſhewing the Day and Year both of the Arreſt and alſo 
of the Reſcous, and that the Time of the latter is not ſufficiently ſhewn 
by.ſhewing that of the former. Vp 
Cro.Fac.345. But it hath been ſince adjudged, upon Exceptions taken to an Indidt- 
2 Bull. 208. ment for a Reſcous, that it was not neceſſary to alledge the Place where 
7 C. e the Reſcue was made, and that it ſhould be intended, that where the 
Sens Cale. Arreſt was, there alſo was the Reſcue without the Word Jbidem. 
Cro. Zac. 345. An Exception taken to an Indictment of Reſcous, that it wanted tie 
-— The ame Words Lz et Armis or Manu forti, but over-ruled, it being held by the 


E ion ta- St 
mage gy rl Court that the Word recs git implies it to be done by Force. 


Fac. 473. | 
over-ruled, and there held, that though it were Error at Common Law, yet it is made good by the Statue 


37 H. 8. c. 8. 


Cro. Fac. 472 An Exception taken to an Indictment of a Reſcous from a Serjeant 
Hart's Caſe. at Mace, who had taken a Man on a Plaint in London, becauſe it did 
not ſet forth that the Perſon was taken by Virtue of any Warrant ; but 
it being alledged that he was lawfully arreſted, it ſhall be intended by 
a good Warrant. 
2 Infl. 665. It is ſaid that an Indictment of Reſcous is not within the Statute 
2 Show, 84. of Additions, and that the naming the Perſon indicted of ſuch a Fa- 
riſh, without giving him any Title, is ſufficient. 
Note; Upon an Indictment of Reſcous, if it were upon an Arreſt 
upon meſne Proceſs, and the Party has appeared, the Court — 
| : ca 
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* Reſcue; 


eaſily induced to quaſh it; ſo if it be on Proceſs out of an inferior 

Court, though the Party has not appeared; for no Aid is given to in- 

ferior Juriſdictions. 5 e | 
In an Action for a Reſcue the Plaintiff muſt alledge in his Declara- G22. 125. 

tion all the material Circumſtances ; as that ſuch a Writ ifſued, that he 1 LH. 130; 

was arreſted and in Cuſtody, and that he was reſcued, Gc. . | 
In an Action on the Caſe for a Reſcous on meſrie Proteſs, the Evi- 6 3% ii. 

dence was, the Bailiff ſtood at the Street Door, and ſent his Follower i xv. 

up three Pair of Pairs in Diſguiſe with the Warrant, who laid Hands Ge. 

on the Party, and told him that he arreſted him; but he with the 

Help of ſome Women got from the Follower and ran down Stairs, 

and the Defendant hearing a Noiſe ran up, and put the Party into a 

Room, locked the Door, and would not ſuffer the Bailiff to enter. 

Holt Ch. J. doubted whether this was a lawful Arreſt, being by the 

Bailiff's Servant, and not in his Preſence ; but ſaid, that the Plaintiff 

muſt prove his Cauſe of Action againſt the Party, that he muſt prove 

the Writ and Warrant by producing ſworn Copies of them ; he muſt 


22 the Manner of the Arreſt, that it may appear to the Court to 


legal, and in Point of Damage he muſt-prove the Loſs of his Debt 
viz. that the Party became infolvent, and could not be retaken. | 


10. 01 b 


(E) Of the Return of a Reſcous : And herein, 


1. In what Cafes the Sheriff may return a Refcous; and 
therein of the Difference between a Reſcous on meſne Pꝛo⸗ 
ceſs' and Execution. 


Tx Diſtinction herein laid down in Variety of Books and Caſes Cu Eh. 869. 
is, that on a Reſcue on mefne Proceſs the Sheriff may return the « Marth 1. 
Reſcne, and is fubject to no Action; for that on a meſne Proceſs he 1 2. 201. 
was not (a) obliged to raiſe his Poſſe Comitatus, nor would it be con- ? 85 44 
venient fo to do on the Execution of every mean Procefs. CE On 


389. 
Moor 852. 2 Lev. 144. 6 Mad. 141. Latw. 130, 131. 


| Ney 40. 
(4) But the Sheriff may, if he pleaſes, take 
Pe to arreſt one on meſne Proceſs. Ny 40. | , if he pleaſes, take hh 


But if the Sheriff takes a Man upon an Execution, as upon (b) a Cn. Cre. Fac. 419. 
pias Satisfaciend. and he is reſcued from him before he can bring him K Rep. 
to Priſon, though he returns, the Reſcue, yet this ſhall not excuſe him; * 1 
for when Judgment is paſſed, and he and his Bail do not ſurrender IG: 

im, nor pay the Condemnation. Money, and then a Capias iſſues, to S. C. Probey 
which there can be no Bail, there it is preſumed that he will not be v. Zune. 
forth-coming, becauſe neither he nor his Bail have ſatisfied the Judg- ( Or upon 
ment, and therefore the Sheriff ought to take the Poſſe Comitatus ; 4. nnd ogg 


and conſequently it cannot be a good Return, that he took the Botly, fodgment.” 
but that it was reſcued ; and the Party may have an Action of Eſcape C Jae. 419. 


againſt the Sheriff on this Return; and this is provided by the Statute , Re. 
Ile/tm. 2. cap. 39. which was made to prevent Sheriffs from returning 389. 
Reſcuers to the King's Writs. 


In an Action on the Caſe againſt the Sheriff for an Eſcape upon 3 Lev. 46. 


pleaded a Reſcue, which on Demutrer £274 Gorges v. 


was held a good Plea, though he did not ſhew that the Reſcue was re- you acjudg- 


turned. 


Vol. IV. 5 K But 


402 © Reſcue. 


1 Rol. Rep. But if one taken on meſne Proceſs be once in Priſon, the Sheriff 
* cannot return a Reſcous, for the Law preſumes that he hath (a) Power 
3 Bull. 198. K hi h FO 

Er. Fac. 419. to keep him there. | 

(a) But if the | | | | 

Priſon is broke by the King's Enemies, this ſhall excuſe the Sheriff; 4 C3: 84. 1 Vent. 239. — but not if 
broke by Rebels and T'raitors, for the Sheriff or Gaoler hath his Remedy over againſt a 4 Co. 84. 
Cro. Eliz. 815. 2 Med. 28, 1 Vent. 239. ka bf rg 1 1 ff. N 


- 


1 Hal. Hil. Tf a Felon be attaint, and in carrying him to Execution he is reſcued 
: en à from the Sheriff, the Sheriff is puniſhable notwithſtanding the Reſcue; 
that a Reſcue for there is Judgment; given, and the Sheriff ſhould have taken ſufficient 
is no Excuſe Power with him; and therefore in that Caſe the Townſhip is not 


in Felony. finable., - 


2. Ok the Fon of the Return, and koz what Defets it may 


3 H. 7. 11. Tt hath been adjudged, that the Return of a Reſcue by a Sheriff 


pl. 3. mult ſhew the Year and Day on which it was made, ſuch Return be- 
88 4 ing in Lieu of an Indictment. - 


Fitz. Coro. 45+ Attach. 1. 


Palm 532. But it hath been held, that the Sheriff's Return of a Reſcue on a 
Latitat, ' without mentioning the Day of the Caption, was ſufficient, all 
the Clerks in Court affirming the Precedents to have been ſo. 


Moor 422. The Sheriff's Return of a Reſcue, without mentioning the Place 
Pl. 585. where it was made, was held naught, and the Party diſcharged. 

N. gi. So where upon a Latitat awarded againſt J. &. the Sheriff returned 
olf eus A Reſcous on ſuch a Day, but did not mention any Place where the 
Caſe, Reſcous was made ; and adjudged a void Return, becauſe it doth nct 


appear that either the Arreſt or Reſcous were. within his Juriſdiction; 
but if it had appeared to have been done in the County, it ſhould be 
intended within bis Bailiwick though it was within a Liberty in the 
{ame County; and even in ſuch Caſe the Reſcous had been unlawful, 
becauſe the Arreſt was good, nobody being prejudiced thereby but the 
Lord of the Liberty. | 

2 Rol. Rep. But where the Return of a Reſcous recited. that a Latitat was di- 

55 Webb v. rected to him, Cc. and that he made his Warrant to his Bailiffs, who 

„ee, arreſted A. and that he was reſcued by 7. S. this was held good, 

though it did not ſhew the Time or Place where the Reſcue wa 

| made. 5p heck. f 22 FB 

Stil. 15 5. Upon reading the Sheriff's Return of a Reſcous, theſe Exceptions 
were taken to it; iſt, It is ſaid feci Marrautum meum omæ Taylt, 
and doth not ſay that Thomas Taylor was his Bailiff. 2dly, He doth 
not ſay for what Cauſe he made his Warrant, and ſo it appears not 
whether it was lawful or not; and upon theſe Exceptions it Vas 
quaſhed. N 

1 Sid. 332. Exception to a Sheriff's Return of a Reſcue, that it was not al- 

1 Lev. 214. Jedged that the Party was in'' Cuſtody, it being only by Implication 

| that he was reſcued out of the Bailiff*s Cuſtody ; and for this it Was 

quaſhed ; ſo that it was not returned who reſcued, or that the Part) 
reſcued himſelf, © EN 1 | 

Lit. Rep, 2 The Sheriff returned a Reſcous on a ſpecial Bailiff, viz. that Cock 
and ſeven others made an Aſſault on the Bailiff, Sc. and the Party at. 
reſted cepit et abduxit, when it ought to have been ceperunt et abduxeritt; 


and the Court held the Return good as to Cook, but void as - - 
I | others; 
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© the Cuſtody of the Bailiff, being the Truth in Fact, or out of his own 


. be ſo expreſſed, becauſe he is ſuch a publick Officer of whom the Court 


others; and he was admitted to make his Fine by (a) Attorney, which (-) An Indict- 
was 6s. 8d. ——_ 


Reſcous re- 
turned againſt one into B. R. ought not to be quaſhed, although it be erroneous, except the Party that is in- 


dicted for it do appear perſonally in Court; for he cannot in ſuch Caſe appear by Attorney, becauſe the 
Offence was criminal and perſonal, for which he muſt anſwer in Perſon. 2 Lil. Reg. 468. 


A Reſcue of a Perſon arreſted on meſne Proceſs was returned againſt 1 Yer. 2. 
divers particularly named, and the Return was that they reſcuſſerunt, * Keb. 436. 
without ſaying et quililet eorum reſcuſſet; and held well enough, it be- | 
ing in the Affirmative. | 


Exception taken to the Return of a Reſcue, that it was ſeci II arrautꝰ 2 Jon 197. 


7 wchout ſaying ſub ſigillo Officii, but over-ruled ; for it cannot be a 


Warrant unleſs it be under Seal, and the ſaying feci Harrant” direct“ 


implies it was ſo 


- The Sheriff returned a Reſcous thus; 1ſt, Non eft inventns in balÞP 6 Med. 220. 
© mea, and Exccutio reſidui iftius brevis patet in Schedula huic brevi an- Rexv.Weekes. 
ex,; and that was of a Taking and Reſcous; and the Return of the 
Reſcous was quaſhed for the Repugnancy ; for per Cur. after Non eſt in- 
deutig all the reſt is idle, and there remains no more for the Sheriff to 
do. But Nate; Upon. the Return of a Reſccus the Sheriff always con- 
© cludes, that after the Reſcous made the Defendant Non eſt invent.' in 
 BMliva: + r. | * 
be Return of a Reſcue was, that the Party was in Cuſtody of 
three of the Bailiffs, and that the Defendants znſultum fecerunt upon 
one, which the Sheriff called Ballivos meos; and for that Reaſon it 
vas quaſhed. 1 CTY | | 
It hath been a great Queſtion, and much debated in Variety of Pe 532. 
= Caſcs, whether upon a Reſcue of a Perſon out of the Cuſtody of a 2 Jon. 197. 

* Sheriff's Bailiff, the Sheriff is to return the Reſcue ſecundum veritatem ©r7 Elx. 780. 


© fafi, or ſecundum veritatem in lege, that is, that he was reſcued out of - 2 * 


| Raym. 161. 
Cuſtody, being the Truth in Law; the Bailiff's Cuſtody being in Law 4 Mod. Foy 


the Cuſtody of the Sheriff himſelf ; and it ſeems now agreed that a 5 Me. 217. 


5 Med. 218. 


W Return either W ay is good; and herein ſome Books diſtinguith between A 333. 
© a Bailiff of a (5) Liberty and a common Bailiff, and ſay that the Re-, e 


turn of a Reſcue out of the Cuſtody of a Bailiff of a Liberty ought to * 280 


840 _ ; 
takes Notice, Others diſtinguiſh (c) between an Action on the Caſe 1 Coon 4. 


and an Indictment for a Reſcous, for that in the firſt the Plaintiff () Cee. Tac. 
= muſt declare as the Truth is, viz. that he was reſcued being in the Cu- 242. 
ſtody of the Bailiff, but that in an Indictment it muſt be according to $277; 61. 
= the Operation it hath in Law. 1 : 1 
But where the Sheriff returned Virtute brevis mibi dire“ feci Mar- 2 Sall. 586. 
ant A. & B. Ballivis meis qui virtute inde ceperunt the Defendant, et 
Cuſtodia mea habuerunt qulou ſque ſuch and ſuch reſcuſſerunt him ex 
FCſodia hallivorum meorum; and this Return was on Motion quaſhed; 

for per Holt Ch. J. when the Bailiffs have arreſted the Party, he is in 

= ict and in Truth in their Cuſtody, but in Law he is in the Cuſtody 

of the Sheriff; an Anſwer either Way is good, viz. that he was reſ- 

IJ cued out of the Bailiffs Cuſtody, or that he was reſcued out of the 

& Sheriff's Cuſtody ; but to ſay that he was in the Cuſtody of the 


& Sheriff, and yet reſcued out of the Cuſtody of the Bailiffs, is re- 
& *gnant, | : 


3: Whether 


DET 3". * 


p 
$ 


; 
1 
1 


Comb. 295. 


- bs recited by Mich enacts, That of Counterfeiters of falſe News, and horrible 


Magnatum. 


404. Scandalum 


3. Whether the Sheriff's Return of a Reſcue be traverſable. 


ci. ix. 781. It ſeems that antiently, when the Sheriff returned a Reſue, the Party 
Dyer 212, was admitted to plead to it as to an Indictment ; but the Courſe of late 
2 Fon. 39. has been not to admit any. Plea to it, but drive the Party to his Action 
1 Vent. 224. againſt the Sheriff in caſe the Return were falſe; and hence it is now 
2 Fent. 15. ſettled that the Return of a Reſcue is not traverſable, but yet it hath 

been held that the Submiſſion to the Fine doth not conclude the Party 

grieved from bringing his Action for the falſe Return, if it were ſo. 


i 
5 


Standalum Magnatum, 


T the Time of making the Law, on which this Action is 
founded, the Conſtitution of this Kingdom was Martial, and 
given to Arms; the very Tenures were military, and ſo 
were the Services; as Knighrts-Service, Caſtle-Guard and 

Eſcuage ; ſo that all Provocations by vilitying Words were revenged 

by the Sword, which often created Factions in the Commonwealth, and 
endangered even the Government itfelf; for in theſe Kind of Quarrels 
the great Men, or Peers of the Realm, uſually engaged their Vaſſals, 
Tenants and Friends; ſo that Laws were then made againſt wearing 
of Liveries or Badges, and againſt riding armed; ſo the Stat. Neft. 2. 
appoints, that the Offender ſhall ſuffer Impriſonment until he pro- 
2 duces the Author of a falſe Report. | 1 
This Statute The Law on which this Action is grounded, is the 2 R. 2. Stat, 1. c. 5. 


2 Med. 156. 


the 12 R. 2. n | 
c. 11. and © Lies, of Prelates, Dukes, Earls, Barons, and other Nobles and great 


thereby itis © Men of the Realm, and alſo of the Chancellor, Treaſurer, Clerk 
further pro- © of the Privy Seal, Steward of the King's Houſe, Juſtices of the one 
Ig 6 Bench or of the other, and other great Officers of the Realm, it is 
be puniſhed by © defended that none contrive or tell any falfe Things of Prelates, 
the Advice of Lords, and of other aforeſaid, whereof Diſcord or Slander might 
the Council. © riſe within the Realm, and he who doth the ſame ſhall be impriſoned 


13 '; till he have brought him forth that did ſpeak the ſame. 


For the better Underſtanding of this Statute we ſhall conſider, 


(A) The Perſons who may bzing this Action. 
(B) Foz what Mods it lies. 
(C) The Pꝛoceedings in this Action. 


he 
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(A) The Perſons who may being this Action: 


IT hath been held, that the King is not included in the Words Great Comp. Jur. 

Men of the Realm, as the Statute begins with an Enumeration of 19, 35. 
Perſons of an inferior Rank, as Prelates, Dukes, Cc. 

Alſo it is he!d, that a Woman noble by Birth is not intitled to this Cromp. Tar; 
Action. 34. 

It hath been adjudged, that though there was no Viſcount at the Ce. Car. 136. 
Time of making this Statute, (the firſt Viſcount being John Beaumont, Palm. 565. 
who was created Viſcount 18 H. 6.) yet when created Noble, though 77»! Say 
by a new Title, he was intitled to his Action on this Statute. ya uy ** 

Alſo it hath been adjudged, that ſince the Union a Peer of Scotland . 
may have an Action on this Statute, and that it is not neceſſary for him L 

4 ae gy Frags 
to alledge that he hath a Scat and Voice in Parliament; for by the Faltland v. 
5 Ann. 8. Art. 23. all Peers of Scotland after the Union ſhall be Peers Phipps. 
of Great Britain, and have Rank and Precedency, &c. be tried, Ge. 
and enjoy all Privileges of Peers as fully as the Peers of England now 
do or hereafter may enjoy, except the Right and Privilege of ſitting in 
the Houſe of Lords, and the Privileges depending thereon, and par- 


ticularly the Right of ſitting upon the Trial of Peers, 


—_—__ — 
— — — — _ — 


(B) Fez What Moꝛds it lies. 


T hath been contended for, that no Words of Slander are puniſh- 2 Md. 161. 
able by this Statute, unleſs they are actionable at Common Law, 8% Robert Al- 
and that they are only aggravated by the Statute, which in this Re- % in his Ar: 
ſpect is like the King's Proclamation. | 1 
But the contrary hereof ſcems to have been holden in moſt of the %% 4 
Caſes on this Head, and not without Reaſon, as it would be to no © 5, 
Purpoſe to make a Law, and thereby to give a Peer an Action for ſuch 
Words as a common Perſon might have before the making of the Sta- 
tute, and for which the Peer himſelf had equally a Remedy by the 
Common Law ; and therefore the Deſign of the Stature mult be, not 
only to puniſh ſuch Things as import a great Scandal in themſelves, or 
ſuch for which an Action lay at the Common Law, but alſo ſuch 
Things as favoured of any Contempt of the Perſons of the Peers or 
great Men, and brought them into Diſgrace with the Commons, 
whereby they took Occaſion of Provocation and Revenge. 
It hath been obſerved, that no Action had been brought on this 2 Md. 156. 
Statute 'till roo Years after the making thereof, the Lords ſtill con- % ran. Perr- 


tinuing the military Way of Revenge to which they had been ac- _ — "| 
cuſtomed. is ſaid by my 

| Lord Cole, | 
chat at Common Law, Scandal of a Peer might be puniſhed by Pillory and Loſs of Ears, and that this Of- 
fence is now aggravated by the Statute. 5 Co. 125. De Libellis famofir. 12 Co. 37. 9 Co. 59. 2 Mod. 
162. — That it was uſual to puniſh Offenders of this Kind in the Star- chamber. 2 Med. 152. g 


The firſt Caſe on this Statute, ſaid to be reported, is in Kelw. where Xt. 26, 27. 
the Lord Beauchamp brought an Action of Scan. Mag. againſt Sir Ri- 2 Mod. 104. 
chard Crofts, for that the ſaid Sir Richard had ſued out a Writ of For- cited: 
gery of falſe Deeds againſt him ; and it was held, that the taking out 

Vol. IV. 5 L | the 
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the Writ being done in a legal Way, and in a Courſe of Juſtice, the 
Action did not le. | 

Cramp: Fr. Scan. Mag. was brought for thefe Words, Jon have no more Conſcience 
13. Duke of than a Dog ; ſo that you have Goods, you care not how yout come by them ; 


Buckingham's and held actionable. 

Caſe. So in foray 

the ſame Book, You ſaid you would wind my Guts about your Neck, held aQtionable. Lord Abergeny's Caſe, 
Cromp Fur. 13. | 


Goes 2 So for ſaying of a Judge, Tou are a corrupt Fudge. 
Ch, F. Dyer's Caſe. 


Hetl. 55. So for theſe Words, J. S. is a covetous and malicious Biſhop. 
Biſhop of Win. 
ton v. Markham ; but wide Dal/. 38. S. C. contra. 


3 _ 376. So for theſe Words, He impriſoned me *till I gave a Releaſe. 


chefter's Caſe cited. Freem. 221. 


Cre. Eliz i. So theſe Words, Jon have writ a Letter to me, which I have to ſhew, 
a Pg hi his againſt the Word of God, againſt the Queen's Authority, and 10 
5 the Maintenance of Superſtition, and that I will ſtand to prove againſt you, 
were held actionable, and 5oo Marks Damages given. | 
Cro. Eliz. 67. So of theſe Words, My Lord Mordant did know that Prude robbed 
Lord Mordant Shotbolt, and bid me compound with Shotbolt for the ſame, and ſaid be 
. Bridges. would ſee me ſatisfied for the ſame though it coſt bim 100 l. which 1 did 
for him, being my Maſter, otherwiſe the Evidence I could have given 
would have banged Prude. 
4 Co. 14. Scan. Mag. was brought for ſpeaking theſe Words, Yor like not of me 
Lord Crom- ſince you like thoſe that maintain Sedition againſt the Queen's Proceeding ; 
well'sCale.Q; the Defendant juſtifies by ſhewing the Occaſion of ſpeaking the Words, 
and that the Plaintiff encouraging Men to preach againſt the Common 
Prayer, he only meant that he liked of thoſe who maintained Sedition 
(innuendo Seditioſam illam dofirinam) againſt the Queen's Proceedings; 
and this was held a ſufficient Extenuation of the Words. | 
.at g 196. In Scan. Mag. for theſe Words, My Lord L. is a baſe Earl and paltry 
mb + een Lord, and keeps none but Rogues and Raſcals like himſelf. Williams and 
ages Croke Tuſtices held, the Action lay, for the Words touch him in bis 
Honour and Dignity, and may raiſe Contempt from the People, and 
that in Caſe of Nobility general Words will maintain an Action. But 
Telverton and Fleming ſeemed to incline to the contrary, and ſaid the 
Words touched not his Life, Loyalty or Diguity, but were only Words 
of Spleen ; et adjornatur ; and after the Defendant died, and the Writ 
abated. | | 
Moor 142. For theſe Words wrote (a) in a Letter, Ibave beard that your Lordſhip 
Lord Lumley hath fought by uncharitable Means to bereft me of my Life, Lands and Ii. 


v. Fox. 


4 Co. 16. S. C. berty, an Action lies. 
(a) That the Action as well lies for Words written as thoſe ſpoken. 2 Show. 505. 


_ 142. So where one, on hearing that his Barns were burnt down, faid, / 
3 can't imagine who it ſhould be but Lord Sturton. | | 
It hath been held that for theſe Words, The Earl of L.'s Men Ly his 
Gouf. 115. Command took the Goods of H. by a forged Warrant, an Action of Kan. 
Mag. does not lie, becauſe not ſaid the Earl] knew the Warrant to be 
forged. 9. | | | | | 
12 Co. Far! An Action of Scan. Mag. was brought for theſe Words, There di, 
of Northamp- more Feſuits come into England ſince the Earl of Northampton was Li 
lens Cale. of the Cinque-Ports than ever there were before, and held actionable. 
In 
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ac. lt. 
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10 Scar. Mag. for theſe Words ſpoken by a Parſon in the Pulpit, 2 bid, 21, 


. 


The Lord of Leiceſter is a wicked and cruel Man, and an Enemy to the Leif Leicefer 


Reformation in England, adjudged actionable, and 50 . Damages *' 
ven. | | 


80 for theſe Words, The Earl of Pembroke is of %o little Efteem in fas, 


the Conntry, that no Man of Reputation hath any Efteem for him, 


more than I do the Dirt under my Feet ; and held attionable, though ſaid 
they would not be ſo in the Caſe of a common Perſon. 


Mandy. 


49- 


and Earl of” Pem- 
no Man will take bis Word for 2 d. and no Man of Reputation values him 9% v. Sanicl. 


If one ſays, I met J. S. whom I do not know, but my Lord P. ſent af- 1 Lew. 277. 
ter me to take my Purſe, an Action of Scandalum Magnatum lies, tho? 1 Sid. 434. 


not poſitively ſaid my Lord P. ſent him, or that it was to take the 1 $37- 
Purſe feloniouſly; which laſt, in Caſe of an Action by a common 3 1 
Perſon, might be a good Exception. 


Sir John Mor- 


dant. 1 Vent. 
59. S. C. adjudged, and there ſaid that in theſe Actions the Words ſhall not be taken in Mitiori ſenſu. 


So thels Words, I value. my Lord Marquis of D. no more than I value 1 Sid. 233. 
the Dog that lies there, were, without Debate adjudged for the Plaintiff, 1 K. 813. 


but a Writ of Error was brought, pending which Proby was killed, but 1 
his Executors after paid the Money. n 


So of theſe Words, My Lord S. may kiſs my A 


Proby. 
I care not @ pa. 25 


7 — for, bim, be keeps none but à Company of Rognes about him; on Car. 2. in 


Not guilty pleaded and a Trial at Bar, the Plaintiff had a Verdict and 
100 J. Damages. | 


B.R. Lord 
Saliſbury v. 


Charles Ar- 


har. 
If one ſays of a Peer, He is an unworthy Man, and acts againſt Law f 


aud Reaſon, an Action of Scandalum Magnatum lies notwithſtanding the Se. 


2 Med. 151, 


Words are general and charge him with nothing certain; and ſo ad- 1 Med. 232. 
judged by North, Windham and Scrogs againſt the Opinion of Atkins, Been. 220. 


who ſaid the Statute extended not to Words of ſo ſmall and trivial a 4 


Townſend 


. Dr. Hughes, 
Nature, but to ſuch only which were of greater Magnitude, by which v. Dr. Hughes 


Diſcord might ariſe, Sc. and therefore the Words horrible Lies were 
inſerted in the Statute. Note; the Rule laid down by the Court in 
this Caſe was, that Words ſhould not be conſtrued either in a rigid or 
mild Senſe, but according to the genuine and natural Meaning, and 
agreeable ro the common Underſtanding of all Men. 


. 


(C) The pꝛoceedings in this Action. 


HERE I ſhall take Notice of the following Particulars : 
That it is now clearly agreed, that though there be no ex- 


Mod. 1522 
preſs Words in the Statute which give an Action, yet the Party injured {I 190 


may maintain one on this Principle of Law, that when a Statute pro- 
hibits the doing of a Thing, which if done might be prejudicial to 


another, in ſuch Caſe he may have an Action on that very Statute for 
his Damages. 


* 


That though the Action is to be brought tam pro domino rege quam 1 Peer Will. 


pro ſe ipſo, yet the Party is to recover all the Damages. 690. 


hat if the Words are actionable at Common Law, the Peer hath ,..,. 


is Election to proceed on the Statute or at Common Law. 


It 
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Cre. Car. 136. It hath been held, that this being a general Law the Plaintiff need 
2 Sid. 21. not recite it particularly, and that if he ſets forth ſo much thereof as 
Freen. 425. ſhews his Caſe to be within the Statute, it is ſufficient. 
2 Med. 151, That it is now ſettled that no new Trial is to be granted in Seay, 
1 Med. 231. Mag. for exceſſive Damages; which Point ſeems to have been firſt de. 
termined in the before mentioned Caſe of Lord Townſend v. Dr. Hughes, 
of where the Jury gave 4000 l Damages. | 
Hill. 33-4+ In Scan. Mag. the Plaintiff declared that the Defendant ſpake theſe 
Car. 2. in Words of him, My Lord of London is a bold, daring, impudent Man 
2 r for ſending Heads of Divinity to bis Clergy in theſe Parts contrary to Law, 
e ad damnum 20 l. which Sum the Jury gave in Damages. Vallon 
eringhill. and Milliams for the Defendant moved for a new Trial, in regard 
there was no Proportion betwixt the Scandal and the Damages, and 
likewiſe becauſe there was no particular Damage proved at the Trial; 
the Defendant alſo had made an Affidavit that he was not worth 
2000 J. at the Time of the Action brought, nor ſince ; but notwith- 
ſtanding the Court refuſed to grant a new Trial. 
> Mod. 166 It has been ruled, that in Scar. Mag. the Defendant cannot juſtify, 
Eren 221, let the Words be ever ſo true, becauſe the Action is brought qui tan, 
Popb. 67, in which the King is concerned; but it has been held that the Defen- 
dant may explain the Words by ſhewing the Occaſion' of ſpeaking of 
them, and thereby extenuate the Meaning of them, as was- done-in 
* 4 Ce. 14. Lord “ Cromwell's Caſe. 
Carth. 460, In Scan. Mag. the Court will never change the Venue on the com- 
2 Salk. 668, mon Afﬀidavit that the Words were ſpoken in another County, becauſe 
a Scandal raiſed on a Peer of the Realm reflects on him through the 
whole Kingdom, and he is a Perſon of ſo great Notoriety, that there 
is no Neceſſity of his being tied down to try his Cauſe among his 
Neighbourhood. | | 
1 Lev. 56. As in the Caſe of Viſcount Stamford v. Nedbam, where the Action 
1 Keb. 514+ was laid in London, and the Defendant moved to change the Venue, 
for that he was prohibited to ſtay in London having been in Arms 
| againſt the King; but the Motion was denied ; the Plaintiff being a 
(a) Vid. 1 Sid. Peer of Parliament then (a) ſitting at Weſtminſter, and has Election to 
185. lay his Action where it is moſt convenient for himſelf; and there is the 
2 Med. 216. Jeſs Reaſon for removing it, becauſe the Action is as well on Behalf 
of the King as himſelf, | | N 
2 Jon. 198. But in the Caſe of Lord Shaftesbury v. Graham, the Court in Sn 
1 Vent. 363. Mag. on a Special Affidavit of the Plaintiff's Power and Intereſt in 
Skin. 49 the County where the Action was laid, made a Rule for changing the 
2 $50w. 200. Venue; but Note, that the Books which report and cite this Caſe, 
mention it as a Caſe of the Times, and that it was owing to the great 
Influence that Lord had in the City of London that the Court varied 
from the general Rule, and which Rule hath ever ſince, and not- 
withſtanding this Caſe, been adhered to. N 
Cre. Car. 386. It bath been held, that the Statute which appoints that Actions for 
Mords ſhall be commenced within two Years, does not extend to 
Scan. Mag. 5 | 
C. Car. 389. Alſo it hath been held, that the Statute 27 Eliz. for bringing * 
1 81d. 143. 2 of Error into the Exchequer Chamber does not extend to this 
Action. 5 FI 5 79 9 
3 Med. 41. It bath been held, that in an Action of Kanu. Mag. Special Bail “ 
Holt. Rep. not required. 


"oy. It hath been held, that no Coſts are to be given the Plaintiff on lis 
2 Shaw. 506, obtaining a Verdict. +; [AQ $7 
2 


Selte 


Stire Fatias. 


- (A) The Nature of the TUrit. 
(B) In what Caſes it is a pꝛoper Remedy. 


(C) Jn what Caſes neceſſary, and therein who are to be 


Parties to it, and of the Pꝛivity required herein: And 
herein, 


1. Of the &ci. Fa. to revive Judgments, and after what Time 
neceſſary. 
2. Of the Sci. Fa. on Recognizances and Statutes. 
3. Of the Sci. Fa. on Letters Patent. 
4. Sci. Fa. by and againſt Executors and Adminiſtrators: 
5. By and againſt Heirs and Tertenants. 8 


a 6. By and againſt Husband and Wife. 
e 7. Sci. Fa. againſt Bail. 
0 2 
| (D) The Foꝛm of the Writ and Pꝛoceedings, and how far 
g it muſt purſue the Mature of the oziginal Action. 
. (E) Pleadings to a Sci. Fa, 
ns | | 
a 1 = 
to : 4 F 
he 
if | T . : 
(A) The Nature of the Krit. 
att. — = . 2 a 
in Scire Facias is deemed a (a) judicial Writ, and founded on Liu. Se. 505: 
the ſome Matter of (b) Record, as Judgments, Recognizances Co. Lit. 290. 6. 
iſe, and Letters Patent on which it lies to inforce the Execu- ” MN I =” 
eat | tion of them, or to vacate or ſet them aſide ; and though (% ron * 
ied it be a Judicial or Writ of Execution, yet it is ſo far in (c) Nature Fine Sa- 
ot- of an Original, that the Defendant may plead to it, and is in that Re- Grant et Ren- 
ſpect conſidered as an (d) Action; and therefore it is held, that a Re- of an Ad- 
for leaſe of all Actions, or a Releaſe of all Executions, is a good Bar to a ag is 
1 to Ki. Fa. n 5 | granted ; for 
"OT wy 8 | this 1s a Ju- 
g 2 cial and no Original. 2 Infl. 470. (5) That in many Caſes a Sei. Fa. is granted partly upon a Record, 
ls and partly upon ſuch a Suggeſtion, wit hout which no Proceeding could be on the Record. 2 Inſt. 470. — 
That the Rule holds not always good, That where one comes in by Matter of Record, he ought not to be 
| oulted without a Sci. Fa. for he, whoſe Lands are extended upon an E/zgit, upon a Recognizance, after the Debt 
ail is be ſatisfied, may enter without a Sci. Fa. but the Conuſee of a Statute, becauſe he is to have Coſts or Da- 
mages which be not known, cannot be ouſted without a Sci. Fa. Cro. Car. 589. 4 Co. 6. 2 Rol. Abr. 
his 497. —Sc. Fa. lies in Chancery on a Patent; for the Patent being inrolled is a Record of that Court; but 
n Where Sci. Fe. is brought for the Forfeiture of a Patent or other Thing io another Court, there ought to be 
found an Office in ſuch other Court before the Sci. Fa. iſſues, except the Forfeiture appears of Record in 
the ſame Court, whereupon to found the Sci. Fa. 3 Lev. 223. (e) In Nature of an Original. Shin. 682. 
e 455. — That there are many Sc. Fg. in the Regiſter among the original Writs, Lucas 2 58. (4) Is in 
aure of a Declaration, 1 Sid, 406. —and may be formed according to the ſubject Matter. Carb. 107. 
Jette Vol. IV. 5 M But 


_—_  - 


Caſe, Ejectione Firmæ, or Treſpaſs. - 
Dall. 95. Alſo it was formerly held, that the Plaintiff could not in a Si. Fx, 
3 Bulſ. 322. recover Coſts; but this is now remedied by the Statute 8 & 9g V. 3. cap, 


Es, 


OY IE 


(q) In what Cafes it is a pzoper Remedy, 


2 Inft. 438. F a Bill of Exceptions be tendred to a Judge, and he ſigns it and 
| dies, a Sci. Fa. lies againſt his Executors or Adminiſtrators to cer- 


tify it. 
2 Inſt. 428. 80 if a Man be outlawed, who at the Time of the Outlawry wa 
vid. Lit. Out- beyond Sea in the King's Service, and he brings a Writ of Error to 
z | lawry. reverſe this Outlawry, and obtains a Certificate of the Marſhal of the 
| | King's Hoſt, (as he ought to do) in this Caſe, notwithſtanding the Mar- 
7 ſhal dies, yet may he aſſign the ſame for Error, and upon ſhewing the 
Certificate have a Scz. Fa. to the Executors or Adminiſtrators of the 
os Marſhal. | kl 
| Hutt. 32. A Sci. Fa. lies againſt a Sheriff who 'levies Money on a Fi. Fa. and 
Cre, J ac. 514. retains it in his Hands. 


1 And. 247. 2 | : 
EE. So a Sci. Fa. will lie for a Fine aſſeſſed on the Party at the Juſtice 


— Lies to have Seat of a Foreſt. | 
Execution of 


Damages recovered in an Appeal. Cro. Fac. 5 49. 


Comb. 1,— Upon an Flongavit returned by the Sheriff, a Sci. Fa. lies againſt the 
F war 4 Pledges in a Replevin, by Plaint in the Sheriff's Court tranſmitted to 
the Sher for the Huſtings, and ſo to B. R. by Certiorari. 

taking of inſufficient Pledges in Replevin. Hutt. 77 


Moor 241. If one hath Judgment in a Qnare Impedit, and after, and before 
Cre. Elix. 44» Execution, the Party is outlawed, the King may have a Sci. Fa. to 
9255 execute the Judgment, the King having Privity enough in this Caſe to 
(a) Where ſue Execution, becauſe the Thing (a) as it was in the Plaintiff veſted 
having the in the King. 55 „„ 

Thing gives f | 

a ſufficient Priyity to maintain a Sci. Fa, Kelw. 168, 169. 


2 348. On a Motion to diſcharge an Outlawry which was pardoned by the I 
Pap 5 Act of Oblivion, the Court held that it could not be done on Motion, 


to avoid a but that the Party muſt bring a Sci. Fa. on the Act. 


Judgment, made void by the general Act of Pardon, 12 Car. 2. the Court. doubted whether this was to be 
done by Sci. Fa. or Audita Querela. 1 Sid. 231. | ES e 


af" N 
* Gl 
2 wig, af 


5 Med. 88. Where one obtained Judgment, and after had Judgment in a &i. 
Fa. thereupon, and then became a Bankrupt, and the original Judg- 
ment was aſſigned by the Commiſſioners to S. S. upon Motion it as 
entred to intitle him to the Benefit of the Judgment in the Fei. Fa. 
without bringing a new one. | 


| hy A Ki. 


ä ——— — — 3 — —— ' — üA4ü—•— U — 
Stire Facras. 41 1 
A Sci. Fa. brought by the Succeſſor of a Preſident of the College of Ce. J ac. 159- 
Phyſicians in Lands, upon a judgment in Debt obtained by him upon 2 2 * 
the Statute 14 H. 8. againſt Practiſing Phyſick in Loon without a Li- "Tr 
cence, but died before Execution; it was objected on Demurrer, that 
the Sci. Fa, ought to have been brought by the Executor or Admini- 
ſtrator of him who recovered ; but without Argument the Court held 
that the Succeſſor might well maintain the Action, for the Suit is given 
to the College by a private Statute, and the Suit is to be brought by 
the Preſident for the Time being; and he having recovered in Right 
of the Corporation, the Law ſhall transfer that Duty to the Succeſſor 
of him who recovered. _ 
A Sci. Fa. was brought in the Court of C B. to reverſe a Fine in An- 1. 7 V.;. 


tient Demeſne, and it was ruled that no ſuch Writ lay, but that the % C. B. 


; ; | . 70 a Zouch v. 
Party ought to bring his Writ of Deceit. Thompſon, 


(C) Jn What Caſes neceſſary ; and therein 
who are to be Parties to it, and of the 
Puvity required herein: And herein, 


1. Ok the Sci. Fa. to revive Judgments, and after what Time 
neceſſary. 


ce 


b have been different Opinions whether a Sci. Fa. lay at 2 1». 469. 
Common Law; but this Doubt, ſays my Lord Coke, aroſe for 
want of diſtinguiſhing between Perſonal and Real Actions. 

At (a) Common Law, if after Judgment given, or Recognizance (a) In Salt. 
acknowledged, the Plaintiff ſued out no Execution within the Year, the $09. Far. 67, 


ne Plaintiff or his Conuſee was driven to his Original upon the Judg- N E 
to ment, and the Scire Facias in Perſonal Actions was given by the Sta- not ſatisfed 
| tute of (5) Weſtm. 2. cap. 45. | that no Sci. 

| i Fa. lay at 


Common Law upon a judgment in a Perſonal Action; for the Words five alia guæcungue irrotulata, in the 
Statute of Meſim. 2. came after Contractus et Conventiones, and therefore could not be conſtrued of ſudgments, 


re but that the Law had been taken to be otherwiſe, and therefore he muſt ſubmit. (5) Which ſee explained, 
to 2 Int. 469, 470. and that this Statute gave the Sci. Fa. in Perſonal Actions. Co. Lit. 290. 6. 1 Sid. 
r 351. 3 Co. 12. 4 Med. 248. 3 Med. 189. h 
e | 2 
But in Real Actions, or upon a Fine, though no Execution was ſued 2 . 470. 
out within a Year after the Judgment given or Fine levied, yet after 105 3 
dhe Year a Sei. Fa. lay for the Land, Oc. (a) becauſe no new Original in th ae 
lay upon the Judgment or Fine. was, for that 
the ö in a Real Ac- 
on; = tion one could have no other Advantage of his Judgment; but in a Perſonal Action, Debt would lie on the 
= Judgment. Fareſl. 64, 66. ; 
oh A Sci. Fa. lay as well in Mixed as Real Actions, as upon a Judg- Sa. 258, 
ment in an Aﬀfiſe. So it lay upon a Judgment in a Writ of Annuity. . 
Ki. It bath been adjudged, that if there be Judgment in Ejectment, and Sa. 25 8, 
dg- no Execution ſued thereon in a Year and a Day, an Habere facias poſ- 600. 
was ( onem cannot be ſued out after without a Sci. Fa. and Holt Ch. J. Cons: 375 
Fu laid, that as to the Poſſeſſion of the Land an Ejectment was real, and 1% , 


the only Remedy a Termor for Years had, and that a Recovery there- 315, 351. 


in bound the Right of Inheritance. . 
in. 101. 


+ Lev. 100. 
But Lutw. 1268. 


_ - 
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Scire Factas. 


ss. But though after a Year and a Day there can be no Execution of a 
Moor 566. Judgment without a Sci. Fa. yet if the Plaintiff hath been delayed by 


838 506. a Writ of Error, he may take out Execution within a Year and a Day 


Gadb. 372. after the Judgment affirmed, 


Palm, 448. | : . 3 | 5 
and 2 Left. 471, where it is ſaid, that though it had been other wiſe holden, yet common Experience and 


later Reſolutions are fo. 


nn 


1 Rol. Abr. And therefore it hath been adjudged, that if a Man recovers Debt 
999. or Damages in B. R. and after within the Year the Defendant brings a 
Lan ,,“ Writ of Error in the Exchequer Chamber, where the firſt Judgment 
Cre. Eliz.416. is affirmed after the Year expired, yet the Recoverer may have Exe. 
S. P. cution by Capias or Fi. Fa. within the Lear after the Affirmance, without 
a Sci. Fa. for the Affirmance is a new Judgment. ; 
| Rel. Ar. So if after the Year after the Recovery the Deſendant brings a 
899. et vide Writ of Error, and the Judgment is affirmed, though before the 
Palm. 449. Writ of Error brought the Recoverer was put to his Sci. Fa. yet this 
Latch 193- Affirmance is a new Judgment, and the Recoverer may have within 
the Year after the Affirmance a . Fa, or Capias without a Scire H. 
| cias. 
Cro.Jac. 364. So if he be Nonſuit in the Writ of Error, or if the Writ of Error 
Kol. Rep. be diſcontinued ; for though in theſe Caſes there is not any new Judg- 
104, 133. ment given, yet the bringing of the Writ of Error revives the filt 
Judgment. | 
1 Fol. Abr. If A. recovers againſt B. in B. R. Damages and Coſts, and thereupon 
599- Pin. hath Judgment againſt the Bail after a Sci. Fa. Oc. and after B. and 
Bas, V ii, the Bail join in a Writ of Error upon the Statute in the Exchequer 
Chamber, and after the Year and Day paſſes, in this Caſe, notwith- 
ſtanding this Writ of Error, the Court of B. R. may grant Execution, 
for this is a void Writ of Error, and as if no Writ of Error had been 
brought, and therefore it ſhall be no Continuance of the firſt Jucdg- 
ment ; but the Year and Day being paſt, the Plaintiff cannot have 


Execution without a Sci. Fa. though the Year paſſed after the Writ 


brought. 
6 Mod. 14, If upon a Judgment there be a Ceſſet executio for a Year after the 
Fare, 64 Judgment, the Plaintiff within the Year may take out Execution vitl- 


Salk 600. out a Sci. Fa. 
F Alſo it hath been held, that where Execution hath been taken out 
Salk. 273. after the Year and Day, it is not void, but voidable only. 

But though it ſeems agreed that the Execution being ſtaid by the 
(a) 6 Med. 28. Act of the Defendant, the Plaintiff may after the Year and Day take 
1 Salt. 322. out Execution without a Sci. Fa. yet it hath been held, that (a) if the 
phe Tit. Execution is ſtaid by Injunction, though the Act of the Defendant, yet 
muneton, . . 

the Court will not take Notice thereof, ; 

2 283. If Judgment be given in Debt, and no Execution ſued out within 
ee the Year, yet the Plaintiff may after an Award of an Flegit on the, 
f Shoaw. 23 z. Rule of the Judgment as of the ſame Term with the Judgment, an 
8. P. thence continue it by Vicecomes non miſit breve ; ſo held on a Motion 


| Comb. 232. to ſet aſide the Execution; and though the Court ſaid that an E= 


it was ſaid ought to be actually taken out within the Year, yet being informed by. 
by Sir Sam. the Clerks of the Court, that it had been the Practice for many Veats 
Adi, that it to make ſuch Entry, Oc. it was ſaid to be the Law of the Court, an 
was not the they ordered the Execution to ſtand. | 


Practice to a- 


ward an Eligit on the Rule, becauſe Attornies think they can have no Execution after ; but it was ſaid b) the 
Court to be a miſchievous Practice. 


Scire Facias. 413 
If the Demandant or Plaintiff taketh his Proceſs of Execution with- 2 1»/. 471. 


in the Year, though it be not ſerved within the Year, yet if he con- = 3 wh 6, 
. * ide Leon; 
tinue the ſame, he may have Execution at any Time after the Year. „ ” 


7, 73, 87. 


3 Leon. 259. 4 Leon. 44. 1 Sid. 59. 1 Keb. 159. 6 Mad. 288. 


If the Plaintiff delay the Executing a Writ of Inquiry *till a Year Co #» ,. 
- "x interlocutory Judgment, he cannot do it after without 2 
ci. Fa. 

In the Caſe of the King there need not be any Sci. Fa. after the 2 8%, 603. 
Year and Day. | 
If a Judgment be above ten Years ſtanding, the Plaintiff cannot 9% .g2. 
ſue a Sci. Fa. without a Motion in Court; if under ten, but above Hardiſy v. 
ſeven, he cannot have a Sci. Fa. without a Motion at Side Bar. Note; F. 

if after ſuch Motion, and Judgment revived by Sci. Fa. the Defendant 

dies before Execution, the Plaintiff muſt ſue. a new Sci. Fu. but may 

have it without Motion, for the Judgment was revived before. 

Aſter a Judgment, if the Plaintiff within the Year ſues a Sci. Fa. he 1 Rel. Abr. 
cannot after have a Capias within the Year 'till he hath a new Judg- 900. 7rin. 13 


; | Car. 1. Ro- 
ment in the Sci. Fa. berts v. Piſong. 


2. Of the Sci. Fa. on Recognizances and Statutes, 


Recognizances and Statutes are conſidered as Judgments, being 7;,, x. 8g. 
Obligations ſolemnly acknowledged, and entred of Record, and the 
Hei. Fa. on thoſe is the Judicial Writ and (a) proper Remedy the Co- (4) That a 
nuſee hath ; but herein we muſt diſtinguith (5) between Recognizances Cias lies 
at Common Law and Statutes Merchant, Cc. for upon the former, if 29 ona Re- 
the Conuſee did not take out Execution within a Year after the Day —— 2 
of Payment aſſigned in the Recognizance, he was obliged to commence &:;. Fa. 
the Suit again by Original; the Law preſuming the Debt might have 1 een. 83. 
been paid, if they did not ſue Execution within the Year after the () C. L. 
Money became payable; but this Law is altered by n. 2. cap. 49. 3% 6 
by which the Conuſee hath a Sci. Fa. given him to revive the Judgment 7 VI.. IC 
and put it in Execution, if the Conuſor cannot ſtop it by pleading Bro. Recog. 17. 
ſuch Matters as the Law judges ſufficient for that End, ſuch as a Re- 
leaſe, &%c. but the Conuſee of a Statute Merchant, Cc. may at any 
Ln ſue Execution on them without the Delay or Charge of a cz. 

8 | x ' 2g 17 
© Alſo as to Recognizances at Common Law, and Statutes and Re- 2 77. 395, 
| Ccognizances introduced by Statute Law, we muſt further diſtinguiſh, 471. 
= that if on the firſt the Conulee dies before Execution ſued, his Exe- . S., 
cutor ſhall not ſue it, even within the Year, without bringing a Scz. ere 8 
Fa. againſt the Conuſor; the Reaſon is, becauſe the Law preſumes the . 
Debt might have been paid to the Teſtator, and therefore will not ſuf- 
ſer the Bebtor to be moleſted, unleſs it appear that he hath omitted 
do perform the Judgment; and this is to be done by Sci. Fa. brouglit 

by the Executor, for the Alteration of the Perſon altereth the Proceſs 
at Common Law; but this tending to delay the Sci. Fa. is taken away 
in Statutes and Recognizances by Statute Law by the ſeveral Acts of 
Parliament which introduced them ; and therefore upon the Death of 
the Conuſee of a Statute Merchant, Ec. his Executors may come into 
Chancery, and upon their producing the Teſtament and the Sta- 


__ ſhall have Execution without a Sci. Fa. as the Teſtator himſelf 
ight. 


von Iy ;N 5 
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4 f. 181. If a Man be bound in a Recognizance to the King, upon Condition 
1 Rel. Abr. to be of good Behaviour, Ec. he cannot be indicted for (a) Breach of 
90% hat man the good Behaviour, by which he forfeits his Recognizance, without a 
15 aid a Sci. Fa. for if a Sci. Fa. had been brought, he might have pleaded ſome 


Breach, vide Matter in Diſcharge thereof. 


Cro. Car. 498. ; 
And how to be aſſigned, wide 3 Bull. 220. Cro. Fac. 412. Fil. 369. 


21 E. 3. 22.6. If a Man acknowledges a Recognizance to be paid at a Day within 
1 Rel. Abr. the Year after the Date of the Recognizance, in this Caſe he may 
899, 900 have Execution by H. Fa. or Elegit within the Year after the Day of 
LN Payment, though the Year be paſt from the Date of the Recogni. 
zance. | 
2 Rol. Abr. If A. enters into a Recognizance or Statute, Sc. to B. and the Sum 
468. is made payable at three ſeveral Days, as 20 l. at each Day, the whole 
. ?9*- Debt being 607. when the firſt Day of Payment is lapſed, the Conu- 
pin ' 39 ſee way have Execution for 20 J. immediately, and ſo for the reſt a 
5 Co. 81. it becomes due, without waiting for the laſt Day of Payment, as he 
muſt have done if the Debt had been due by Bond; and this holds 
as well on Recognizances at Common Law as upon Statutes ; and the 
Reaſon is becauſe theſe are in Nature of three ſeveral Judgments. 


1 Rol. Abr. If a Man recovers an Annuity, he ſhall have Execution for every 
900. Time that occurs after by H. Fa. or Elegit within the Year after the 
2 At 5 Time incurred, though the Year be paſt from the Judgment, but not 
600. after the Year without a Sci. Fa. N 


If two acknowledge a Recognizance of 100 J. quilibet eorum in (6 

lido, that is any and ſeverally, the Conuſee may ſue ſeveral' Sci, H. 
againſt the Conuſors upon this Recognizance. 
» Rel. Abr. So if A. B. and C. bind themſelves jointly and ſeverally in a Statute, 
468. the Conuſee may have Execution againſt one of them alone, or againſt 
all rogether ; but he cannot have Execution againſt two only, for the 
Execution muſt purſue the Statute which is joint or ſeveral, but Exe- 
cution againſt two is neither one nor other. | 


2 Infl. 395. 


Ce. Lit. 290. By the Statute 32 H. 8. cap. 5. it is enacted, That if Lands delivered 


2 Inf. 678. in Execution on juſt Cauſe be recovered from the Tenant by Execu- 
4 Co.67- tion before he hath received his whole Debt, the Conuſee (and by a 
| favourable Conſtruction of the Statute, his Executors)' may have 2 
Sci. Fa. out of that Court where the Execution is, firſt awarded, or out 
of any Court where the Record ſhall be moved by Writ of Error and 
affirmed ; but this Statute is to be conſtrued under theſe Reſtrictions, 
that where the Conuſee hath Remedy for Part of his Debt in preſent, 
or futuro for the whole or for Part, there he can have no Aid nor Be- 

nefit of this Statute. 
1 Herein likewiſe we may conſider that a Sci. Fa. ad rebabendum tert im 
480. lies for avoiding Executions on theſe Statutes, which differs from the 
Writ of Audita Qnerela, for that avoids an Execution unjuſtly obtained 
at firſt; but the Sei. Fa. allows the Execution juſt at firſt, but ſhens 
that the End for which it was granted being obtained, it ought of Con- 

ſequence to ceaſe. | 
4 Co. 67. And therefore if the Conuſor, after his Land is extended, tendets 
, 2 1 the Money to the Conuſee, who refuſes it, or if the Debt, with al 
. : * Coſts and Damages, which the Statute de Mercatoribus allows, be ſatiſ- 
f fied from any caſual Profit ariſing from the Land, in theſe Caſes the 
Conuſor is put to his Sci. Fa. and cannot enter; but in Caſe of an 
Elegit on a Recognizance at Common Law, when the Conuſee is 21 
ſwered his Debt by the Perception of the certain and uſual Profits 0 
the Land, the Debtor may enter, and is not put to his Sci. Fa. yet i. 
this Caſe, if the Creditor be ſatisfied by an accidental Perquiſite, 2 
t 


— 
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Scire Facias. 
the Debtor cannot enter, but muſt have a Sci. Fa. ad rehabendum ter- 
ram; and the Reaſon of theſe Diſtinctions is, becauſe in the firſt Caſe 
the Execution iſſues according to the Direction of the Statute, not only 
till the principal Debt be levied, but all Coſts and Damages ariſing by 
Reaſon thereof; and therefore ſince the Damages are not aſcertained, 
the Record will always oppoſe'an Entry, which is but an Act in Pats, 
and cannot be turned into a Defeaſance of a Matter of Record ' till 
ſuch Damages are ſettled on Record in the Sci. Fa. But in the ſecond 
Caſe, when the Debt is certain, and the Value of the Land aſcertained 
in the Extent, there, when ſuch Debt is paid by Perception of ſuch 
ſettled Profits, there is no Act on Record to oppoſe an Entry, and 
therefore an Entry is lawful; but where the Satisfaction ariſes from ac- 
cidental Profits which do nut appear in the Extent, this then is ſtill 
Matter of Record in Oppoſition to the Entry, ſince ſuch accidental 
Profits do not appear in the Valuation of the Land ſettled by the Ex- 
tent on Record. Annen $03 end ä ; 

So if Lands be extended on a Statute, and the Time of the Extent 4 Co. 67. 
expired, the Conuſor is put to his Sci. Fa. becauſe the Conuſee may 2 Nel. Alr. 
bave Cauſe to hold the Land longer than the Time of Extent, for he 497. 
may retain it till he has received his Coſts of Suit and reaſonable Ex. 

ences. & 5 8 

4 But no Sci. Fa. lies upon a general Averment that the Conuſee has , N. A 
levied the Debt before the Time of the Extent expired, becauſe this 482. 
may happen by the Conuſee's Induſtry in improving the Land, which 

the Debtor can take no Advantage of. So if the Land taken in Exe- 

cution be really worth 20. per Aufi bur it is extended only at 10 . 

though by this Computation 'tis evident the Conuſee might levy the 

Debt before the Time of the Extent.is ended, yet the Conuſor, upon 

an Averment that the Debt is levied, ſhall have no Sci. Fa. becauſe 

that would be: contrary to the Record, and the Court is to judge of 

the Value according to the Extent ; by which it appears that the Debt 

is not levied ; but if the Conuſee has levied Part by cutting. of Wood, 

and has received the Reſidue, as appears by an Acquittance, in this 
ered Caſe be ſhall have a Sci. Fu. The Reaſon is, becauſe the End of the 
Extent being only to ſatisfy the Conuſee his reaſonable Demands, when- 
ever it appears to the Court that they are anſwered, whether it be by 
| the Perception of the Profits or otherwiſe, they grant a Sci. Fa. to 

avoid the Extent. [5:56 . 73 9 OLT APR 7IT | | 

If the Conuſee has levied Part of the Debt according to the Ex- 2 Rel 4r. 
tent, the Conuſor, upon Tender of the Reſidue in Court, ſhall have a 482. 

Sci, Fa, to recover the Lands within the Time of the Extent ; for here 

it appears on Record how much was due at firſt, how much was paid, 

and what remains due and in Arrear ; but if the Conuſor had tendred 
the Remainder of the Debt out of Court, or if in Court he had on 

offered to come to an Agreement with the Conuſee, in neither of cheſe 

Caſes ſhall the Sci. Fa. be granted, becauſe it does not appear on Re- 

cord that the Debt is paid. | 

The Grantee of a Reverſion may bring a Sci. Fa. againſt him who Dyer 1. z/. 6. 
hath Execution of the Lands on a Statute Merchant, on alledging 
that he hath Satisfaction by ſome caſual Profits, though he was not 
Party or Privy. THO 1 


3. Ok the Sci. Fa. on Letters Patent. 


The Writ of Sci. Fa. to repeal Letters Patent lieth in'three Caſes 34 H. 88. | 
iſt, When the King by his Letters Patent doth grant. by ſeveral Let- | 


ters Patent one and the ſelf ſame Thing to ſeveral Perſons, the firſt 
: 3 225 Patentee 


416 Scire Factias. 


Patentee ſhall have a Sc#. Fa. to repeal the ſecond ; 2dly, When the 

King doth grant a Thing upon a falſe Suggeſtion, he Prarogativd Regis 

may by Sei. Fa. repeal his own Grant; 3dly, When the King doth 

rant any Thing which by Law he cannot grant, he Jure Regis, and 

Þe the Advancement of Juſtice and Right, may have a Sci. Fa. to re. 

peal his own Letters Patent; and the Judgment in all theſe Caſes is, 

Quod Prædictæ Literæ Patentes dicti Domini Regis revocentur, cancellen- 

tur, evacuentur, adnullentur, et vacue et invalidæ pro nullo penitus ha- 

beantur et teneantur, ac etiam quod irrotulamentum eorundem cancelletur, 

caſſet ur. et adnibiletur. N „ eien arts 6; 

2 Vent. 344. Where a Patent is granted to the Prejudice of the Subject, the King 
The King v. of Right is to permit him upon his Petition to uſe his Name for the 
Sir Oliver Repeal of it in a Sei. Fa. at the King's Suit; and to prevent Multipli- 


ry: 220, City of Actions; for ſuch Actions will lie notwithſtanding ſuch void Pa- 


221. 8. C. tent; as where the King grants a Patent for holding a Fair or a Market 


6 Med. 229. without a Writ of Ad quod damnum, or where ſuch Writ bath been de- 
GT. ceitfully executed, in ſuch Caſe a Sci. Fa. lies to repeal the Patent. 

3 Lev. 221. And though in the above Caſe it was urged that a Sci. Fu. did not 
(a) For this lie to repeal ſuch Patents, becauſe: there is (a) another Remedy by the 
vid. Dyer 197. Common Law, i. e. by Aſſiſe of N uſance, uod permittat, Sc. where the 
4 age 1. „Matter ſhall be tried by a Jury and ſeveral Judges, and not by one 
5 Judge only, as it is in () Chancery; yet it was reſolved that the King 
(% It is the has an undoubted Right to repeal a Patent wherein he is deceived, or 
* Hh his Subjects prejudiced, and that by Sci. Fa. | 

of the BE ETC 
Chancellor's Juriſdition to cancel the King's Letters Patent under the Great Seal. 4 If.. 88. vide Tit, 
Juri ſdliction of the Court of Chancery. FRY 18 | 


3 Lev. 223. It was hkewiſe objected in the above Caſe, that there ought to 
have been an Office ine before the Sci. Fa. iſſued, for that a Sci. Ft. 
is a Judicial Writ, and ought ro be founded on a Record; to which it 
was anſwered and reſolved, that true it is, a Sci. Fa. ought to be founded 


on a Record; and fo 'tis here, for the Patent is a Record in Chancery 


upon which this Sci. Fa. iffued, and it is a ſufficient Record whereon 
to found it; but where the Sci. Fa. is brought for the Forfeiture of a 
Patent or other Thing in another Court, there ought to be found an 
Office in ſuch other Court before the Sci. Fa. iſſues, except the For- 


feiture appears of Record in the ſame Court whereupon to found the 


Sci. Fa, and where the Office is found, the King ſhall ſeife (c) preſently 
) 9 Co. 96. upon the Office found; but where the Office is founded upon the Of- 
ſice itſelf, as here, the King cannot ſeiſe till the Forfeiture, or other 

Defect of the Patent be tried upon the Sri. Fa. 5 


4. Sci. Fa. by and againſt Exetutozs and Adminiſtratozs. 
2 Infl. 471. One that is no Party to the Record, Recognizance, Fine or Tudg- 


Gedb. 83. ment, as the Heir, Executor or Adminiſtrator, though they be privy, 
Cart. 112, and it be within the Year, ſhall have no Writ of Execution, but 4 


5 "90! Sci, Fa. to enable themſelves to the Suit; and ſo of the Tenant or Pe- 


fendant, for the Alteration of the Perſon altereth the Proceſs; other- 
wiſe in the Caſe of a Statute Staple or Merchant, becauſe the Proceſs 
is given by other Acts of Parliament. 
Fare}. 68. . But if there be two Plaintiffs in a Perſonal Action, and one of them 
per Holt, who dies, that ſhall not put the other to a Sci. Fa. So (d) if one of the 


ws that 2 Defendants die, becauſe the ſame Party ſtill remains on Record. 
48 | | | 


lately adjudged ; for this wide Moor 367. pl. 503. Ney 150. Carter 112, 122, 180, 193. (d) Med. 


339. S. P. Reſolv'd, if a Suggeſtion. of his Death be made on the Record, but not otherwiſe, becau then 
it would not be agreeable with the Record, Salt. 319. G6 Med. 108. et wide Stat. 8 & g Vz. c. 11. — 
| 0 
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be within Age, he is not liable to Exe 


Scire Facias. 


0 
80 if there be Judgment againſt A. and thereupon a Ii. Fs. is ſued 1 Mid. 188. 


out, but before Execution 4. dies inteſtate, there needs no Sci. Fa. to _ = Bs 
renew this Judgment, but Execution of the Goods may be made in 7 


dide Tit. Exe 
the Hands of the Adminiſtrator ; for as the Party bimſclf could not ci. 


have made any Defence to the Writ of Execution, there is no Reaſon 
that his Repreſentative ſhould be in a better Condition. 


It was formerly held, that if an Adminiſtrator, having obtained Ce Jar. ., 
Judgment againſt a Creditor of the Inteſtate's, died, the Adminiſtrator - 2 re 
8 judged by 
ge bonis non could not have a Si. Fa. on this Judgment for want of three Judges 
Privity, but muſt begin ane. againſt one. 


Telv. 33. S. C. 
But for this 2e Cro. Car. 167. Latch 40. Palm. 443. 5 Co.g. 1 And. 23. Mor 40. 2 Saum. 149 


1 Sid. 29. 2 Sid. 122. 


But now by the 17 Car. 2, cap. 8. it is enacted, © That where any For which 
© (a) Judgment after Verdict ſhall be had, by or in the Name of any ou i Salt. 
Executor or Adminiſtrator, in ſuch Caſe an Adminiſtrator de Bonis 7) If an Ad. 
non may ſue forth a Sci. Fa. and take Execution upon ſuch Judgment. miniftrator 


: obtains a De- 
cree, but dies before Inrolment, the Adminiſtrator de bonis non may revive this Decree within the Lquity 
of this Statute. 2 Fern. 237. 


If an Adminiſtrator durante Minoritate brings an Action and recovers, 1 Rel. Aör. 


and then his Time determines, the Executor may have a Si. Fr. upon 53: 


that Judgment. Cre. Car. 227. 


2 Bro tun 83. 
i Fern. 25 


Godb. 104. 1 Lev. 181, 1 Keb. 750. 


So if ſuch an Adminiſtrator obtains Judgment, he may bring a . 2 Lev. 37. 
Fa. againſt the Bail, and they cannot object that the Infant is of full 2,7% v- 
Age, for the Recognizance being to the Adminiſtrator himſelf by. 
Name, though he be Adminiſtrator durante Minori ætate tantum, yet 
he may have a Si. Fa. againſt the Bail. 


5. By and againſt Heirs and Tertenants. 


It is clearly agreed, that in all Real AQtions a Sci. Fa. lay at the 2 7%. 469. 


Common Law, and conſequently that an Heir may by ſuch Writ re- 3 C 12. 
vine and inforce the Execution of a Judgment obtained by his An- % 600. 
ceſtor. . | 


| | | 4 Mod. 248. 
Alſo it is held, that if the Demandant in a Writ of Couſenage, or 19 E. 4. 5. L. 
other (Y) Real Action, in which Land and Damages are recovered, 43: 32 
has Judgment, and dies, the Heir ſhall rake out Execution as to the Fg _> 
Land, and the Executor as to the Damages. | (% So of 'u 


Waſte, the Heir ſhall have Execution of the Land 


| : | Recovery in 
„and the Executor of Damages. 4 
Ar. 889. ; 


43 C. 3.2. 1 Nel 


And as 4 Si Fa. lies for the Heir, ſo it lies againſt (c) him on a Dyer 8. 
Judgment obtained againſt his Anceſtor; but this is to be underſtood Co. Lit. 103, 
where Lands in Fee- Simple deſcend to the Heir, for it would be un- 22 


O. 
reaſonable to ſubject the Heir to the Payment of his Anceſtor's Debts of. to 
any further than the Value of the Aſſets deſcended. Alſo if the Heir Heir. Ce. 


; cution during his Minorii 186. 
in ſuch Caſe the Parol muſt demur. ing his Minority, but 7.1 


And though an Heir only, who hath Lands in Fee- Simple deſcended,  s; 
a N - Sid. 54. 
* bound, yet if A. be Tenant for Life, Remainder to 3 his Son in Roy. 19. 


all, and A. enters into a Recognizance and dies, C brings a Sci. Fa 
—_ 2 8 Heir and Tertenant, and warned, bat makes De- 


5 © fault, 


lat. =» no * 


Scire F actas. x 


fault, he can have no Andita Qrerela to avoid this Execution, becauſe 
he had a Day given in Court to ſet aſide the Recognizance, and it 
was his Folly not to appear when warned, 
1 Vern. 143. If there be a Sequeſtration for a perſonal Duty againſt the Anceſtor 
2 Fern. 37, where the Heir is not bound, and the Defendant dies, there is an End 
142 of the Sequeſtration; and it cannot be revived againſt the Heir, be- 
: 88 cauſe neither the Heir nor the Lands are bound by ſuch Decree ; but 
if the Decree was upon a Covenant that bound the Heir, and the De. 
fendant died, ſuch Decree might be revived by Subpæna Sci. Fa. againſt 
the Heir, to ſhew Cauſe againſt the Decree, if the Decree be inrolled 
of Record, or if not, by Bill of Revivor; and when revived againſt 
the Heir and Executor, (which is the uſual and regular Way) the 
Sequeſtration alſo will be revived on Motion, if upon coming into 
Court Cauſe is not ſhewn why the Decree ſhould not be revived. 
Carth. 103. Where a Judgment is had againſt one who dies before Execution, a 
Sci. Fa. will not lie againſt his Heir and Tertenants until a A7bi} is re- 
turned againſt his Executor. 
1 And. 161. It is laid down as a general Rule, that in al] Caſes where the (a) 
(e) On a Mo- Inheritance or Freehold is affected, the "Tenant of the Freehold is to 


tion to reverſe be made a Party. 


an Outlawry | 
in. Treaſon it was objected, that there ought to be a Sci. Fa. to the Lords mediate and immediate before the 
Outlawry ſhould be reverſed ; but held not to be neceſſary, the Forſeitures in Treaſon belonging to the 


King, and not to them. 4 Med. 366. 


—_ 


8 ht A. Fs a A. Alt... Meth. Mt. 


Sall. 339, Hence it hath become a ſettled Point, not to reverſe a Fine without a 
59, 15 Sci. Fa. returned againſt the Tertenants for; the Conuſees are but no- 


Dye minal Perſons, and the Tertenants ought not to be put out of Pol- 
r 321. a 

Co. Ent. 233. ſeſſion without Warning to defend themſelves, for they may have a 
Cro. Eliz. Releaſe to plead, or ſome other Defence to make. 


474» 739: 
Bridgm. 69. Moor 524. 


Carth. 111. So upon a Writ of Error to reverſe a Common Recovery, it wa 


1 bee. ſaid by Holt Ch. J. that though the Granting a Sci. Fa. in ſuch Caſes 


Earl of pen. againſt the Tertenants is diſcretionary, and not ſtrifti Juris, yet that it 
broke's Caſe. being the conſtant Courſe of the Court to grant it, he was of Opinion 
not to depart from that which had been the uſual Courſe of the Court, 
and therefore awarded a Sci. Fa. though the Caſe was of a hard Na- 

ture, and attended with extraordinary Circumſtances. 
27 H. 6.135. Regularly the Sci. Fa. is to be awarded to the (b) Heir and Ter- 
1 E. 2. 242. tenants; and it ſeems to be the better Opinion, that the Tertenant 


3 1 alone is not to be charged, and that therefore until the Heir be ſum- 


313. moned, or that it be returned, that there is not any Heir to be ſum- 
(% A Sci. Fa, moned, or that the Heir hath not any Lands to be charged, the Ter- 
may beagainſt tenant ought not to be charged, for the Heir may have a Releaſe to 
the Heir and plead, or other Matter to bar the Execution; and his Land is rather 
Tertenants, to be charged than the Land of the Tertenant, for the Heir ſhall not 


d th i 4 : f : 
23 have Contribution againſt the Tertenant, as the Tertenant ſhall have; 


that a Sci. Fa. alſo if the Heir be within Age, the Parol ſhall demur, and the Ter- 


* x 


ought firſt to tenant ſhall have Advantage thereof, 
iſſue againſt | | | | 
him. Cre. Eliz. 895. Sir Chriſtopher Heyden's Caſe. 


GT. Oo. All the Tertenants are to be ſummoned, and therefore in a Si. Fi. 
$7 908. when againſt ſome of them they may (c) plead, that there are other 2225 
ſummoned, | LN as = h l 
and he doth . £0 . 3 85 
not plead, that there are other Tertenants not ſummoned, he ſhall never afterwards have a Sci. Fa. or fone 
Querela to compel the others to contribute. Moor 524. (4) Where Plea, that another was joint!y ſeiſed WI. 
him, wide 1 Rol. Rep. 57. 2 Fon, 122, Comb. 185. 
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Scire Facias. 
renants not named, and pray Judgment if they ought to anſwer gu- x: 
que the others are ſummoned. | , 
But it hath been doubted whether ſuch Tertenants could plead other 2 . 194, 4. 
Tertenants not warned in another County, which is now held that Prom v. | 
they may; and accordingly it hath been determined, that when one Slarghter. 
Tertenant is returned ſurnmoned upon a Sci. Fa. he may plead that 
there are other Tertenants though in anather County, and that this is 
not within the Statute 16 6 17 Car. 2. cap. 5. which relates to an Ex- 
tent executed. | | 7 
Upon a Judgment in Debt a &i. Fa. ifſued againſt the Tertenants, C Ve. 505. | 
and A. was returned Tenant, who pleaded that F. S. was ſeiſed of 20 Mitchel v Sir BY: 
Acres of Land, which were the Defendant's at the Time of the Tudg- 7% cr | 
ment given, and prayed Judgment if he ſhould be put to Judgment 
ill J. S. was warned; and on Demurrer this was held a good Plea; 
but it was ſaid that the Writ ſhould not abate, but that the Defendant 
ſhould not anſwer 'till the other was warned. And it was ſaid by 
ongbton Juſtice, that there was a Diverſity between a Sci. Fa, to have | 
3 Execution on a Judgment in Debt, and to have Execution on a Judg- | | 
EF ment in a Real Action; for in the laſt Caſe it is no Plea, for every [ 
| Tenant ſhall anſwer for himſelf, and one may loſe, and the other not ; | 
but in the firſt Caſe each ought to be contributory for his Part. | | 
If there be Judgment in Debt againſt two, and one dies, a Sci. Fa. 1 Lev. zo. 
lies againſt the other alone, reciting the Death; and he cannot plead R 26. 
that the Heir of him that is dead has Aſſets by Deſcent, and demand 3 0 | 
* Judgment if he ought to be charged alone; for at (a) Common Law $,,,,.. 1 
the Charge upon a Judgment being (Y) perſonal, ſurvived ; and the * | of 
Statute Heſtm. 2. that gives the Elegit does not take away the Remedy 2 Ne * 1 
of the Plaintiff at the Common Law, and therefore the Party may 3 F.;. / 37. 
take out his Execution which way he pleaſes, for the Words of the 29 47 y! 37. 'y 
Statute are /it in Elefione ; but if he ſhould, after the Allowance of 29 E 3. 29- 404 
this Writ, and Revival of the Judgment, take out an Elegit to charge (6) For the 
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the Land, the Party may have Remedy by (c) Suggeſtion, or elſe by —— hury ; 
Audita Querela. hs | | and a Perſo- 


: y : | | nal Execution, 
and that a Perſonal Execution will ſurvive, though a Real one will not, wide 3 Co. 14. Yelv. 20g. Raym. 


153. 2 Keb.3, 331. 4 Med. 3158. 3 Keb. 295. Salt. 319. 1 Show. 402. (c) For this vide F. M. B. 
166. 44 E. 3. 10. 


The Sci. Fa. may either be (4) general againſt all Tertenants, or Salt. Goo. ; 
againſt the Tertenants naming them; but it is (e) ſaid, that if a Per- (% Whether 
{on undertakes to name them, he muſt be ſure to name them all. to be directed 


h | ES to all the Exe · 
cuto rs generally, or to them by their Names, 2 Bu//. 231. (e) Comb. 282. 


To a Sci. Fa. againſt the Heir and Tertenants, the Sheriff muſt re- Sal. 593. 
turn that they are Tenants of all the Lands in Balliva ſua, and not 
that they are Tenants of Lands is Balliva /ua. 


6. By and againſt Þusband and Wife. 


If a Woman, Executrix to J. S. marries, and the Husband and Wife G, Ca- 

bring an Action of Debt upon an Obligation in the Right of the Wife 207, 227. | | 

as Executrix to F. S. againſt J. D. and have Judgment againſt him to Beaumont v. 11 

recover the Debt with Damages and Coſts, and after the Wife dies be- Lg, ad. "nt 

fore judged, tho' x q! 

| objected the (| 

Judgment was for the Coſts and Damages which belonged to the Huſband, though the Debt did not, and | We 

therefore the Sci. Fa. ſhould be maintained for the Damages; but a Sci Fa. being as well for the Debt as 1 

ages, it was held not maintainable; and whether he might maintain a Sci. Fa. for the Damages and 1 | 

Coſts, they would give no Opinion. 1 For. 248. S. C. adjudged, and ſaid this Recovery does not turn it 111 


8 * proper Debt of the Huſband, as it would if the Baron and Feme recovered the proper Debt of the 


— 


420 Scire Fatias. 


fore Execution ſued, the Husband ſhall not have a Sci. Fa. upon this 

Judgment ; for that he, though he was privy to the Judgment, ſhall 

| | not have the Thing recovered, but it belongs to the ſucceeding Execy. 

17 tor or Adminiſtratòr. 

WM! 1 Sid. 337. But if Husband and Wife obtain Judgment in Debt, and the Wife 

MW! | - Cr. Elix. 8 44. dies, the Husband, without taking out Adminiſtration to her, may 
| 3 Med. 133. have a Sci. Fu. for by the Judgment it is become a Debt to him. 


2 Leon. 14. 
4 Leon. 186. 


Salk. 116. 
— v. the Husband and Wife ſue out a Sci. Fa. and thereupon have an Award 


4 Orhan, ad- of Execution, though the Wife dies, yet the Husband (without taking 


If a Woman obtains a Judgment in Debt, and after marries, and 


5 Judged. out Adminiſtration) may have Execution upon the Judgment, for the 
Comb. 455. a 
; S. C. by which Award upon the Soi. Fa. attached in the Husband, and ball ſurvive, 


it appears the though objected, the Award on the Si. Fa. made no Alteration, be- 


_ 1 * cauſe the Execution muſt be on the firſt Judgment. 

re the dcr. | x 

Fa. taken out, and ſaid by Hol Ch. J. that the Debt was attached in him jointly with his Wife; fo that al. 
though the Award of the Execution did not alter the Nature of the Debt, yet it altered the Property, 
Carth. 415. Skin, 682. 8. C. | | f | 


| Carth 30. If a Judgment in Debt is obtained againſt a Feme Sole, who after- 
| fl bo hee 6 wards marries, and then a Sci. Fa. is thereupon brought againſt Huſ- 

4 8 Ax band and Wife, and after two Nihils returned, Judgment is given that 
'} Skin. 682; the Plaintiff ſhall have Execution againſt them, and the Wife dies, the 


| lf Obrien v. Husband ſhall be liable to this Execution. 


Ram. 


1 | | ; 143 7. Sci. Fa. againſt Bail. 


| [ | Meer 432. A Sci. Fa. is the uſual and proper Remedy againſt the Bail when 
3 Cre. Eliz.z97. Judgment hath been obtained againſt the Principal, and no Satisfaction 
1 Lev. 225, made by him; and this is founded on a Record, to wit, the Act of the 
1 Court in admitting the Party to Bail, and the Judgment againſt him; 
D). but it muſt appear that the Party himſelf hath not ſatisfied the Judg- 
(D) | i | 
ment; and hence it hath become a ſettled Rule that there muſt be (a) 

(a) That it a Capias returned againſt the Principal before the Sci. Fa. is to iſſue 


muſt be a- againſt the Bail. 


warded with- | | 
5 in the Year, elſe not till a Sci. Fa. againſt the Principal. 2 For. 96. — Nat neceſſary to recite it in the &i. 
Fa. Co. Fac. 97. Ne £n.) 5 34H | | 


| Sil, 105 If there is Judgment againſt A. to account, and Manucaptors found 
| by him to appear before Auditors aſſigned, no Scr. Fi. lies againſt the 
Manucaptors or Bail without a Certificate from the Auditors to the 
Court, that he hath not conformed ; for the Auditors are Judges of the 
Cauſe, and may excuſe the Non-appearance, and may appoint a ſhorter 

or longer Day for the Party to appear, as they think fit. 
Cro.Fac. 163. In a Sci. Fa. againſt Bail, they cannot plead, that the Principal die! 
Hutt. 47- before the Sci. Fa. iſſued (b), but they may plead, that the Principal died 
% Cre. Fac. (c) before the Return of the Capias againſt him; ſo they may plead, 
F440 175. that the Principal died before any Judgment againſt him, becauſe they 


Poph. 186, cannot have a Writ of Error to reverſe that Judgment. 

inch 61. | 

Stil. 324. 2 Med. 28, 308. (e) But if he dies after the Return of the Capias, this will not excuſe the 
Bail. 1 Rol. Abr. 336. | 8 


. 5 If the Principal ſurrenders himſelf, or the Bail render him up, this 
„% 58- will diſcharge the Bail, and may be pleaded to the Sci. Fa. but ſuch 


2. 06. Surrender or Render are not ſufficient, unleſs the Plaintiff or his in 
r torn 
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Scire Fatias. 


torney have Notice of it; and this is required, that the Plaintiff may, 
if he pleaſes, charge him in Execution; alſo that he may not be at 
any further Trouble or Charge in proceeding againſt the Bail, 

in a Sci. Fa. by the Executor of the Plaintiff, upon a Judgment Co. Fac. 545. 
againſt the Principal, the Defendant pleaded that the Teſtator ſued Herman v. 
Execution by Sci. Fa. againſt the Bail, and had Judgment and Execu- Freeman. 
tion awarded againſt them; and it was held no Plea, becauſe not 
ſhewed the Plaintiff was ſatisfied by the Execution againſt the Bail; 
for otherwiſe, without Satisfaction, he may always charge the Bail. 

If one be Bail for A. B. C. and D. and before the Return of the 2 Lev. 195. 
ſecond Sci. Fa. the Plaintiff takes A. in Execution, yet he hath not 1 Ft. 315. 
thereby diſabled himſelf to take Execution againſt the other Principals, p — 312. 


for the Bail undertook to bring in all four. . 


lard. 
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(D) The Fo2m of the Writ and P2oceedings, 
and how far it muſt purſue the Nature of 
the oꝛiginal Action. 


T is ſaid, that a Si. Fa. being a Judicial Writ, ſhall not abate for 7, 250. 
want of (4) Form; and that therefore where the Words (J) Ci ſibi (aj Sciri Fa- 
viderit expedire were left out in a Sci. Fa. yet the Writ was held ſuf- 44, for Scire 


ficient. Facias held 
naught. 


1 Sid. 406. (6b) 3 Keb. 190. cont, 2 Lulav. 1281. 


Alſo it hath been agreed, that wherever an Original was amendable, 6 Med. 263. 


there a Sci. Fa. would be ſo too, and that a Diſcontinuance herein by 2, 258, 
the Demiſe of the King is aided by the Statute x Ann. cap. 8. a 

If the Bail ſues an Audita Querela, and a Sci. Fa, thereupon, which 1 Rel. Ar. 
recites the Audita Qrerela and the Capias againſt the Principal, and 199, 797- 
the Return thereupon, which Capias was awarded tempore regine Elix. _ 
and the Si. Fa. is recited to be per breve dominæ Regina Anglie viceco- ets 
miti noſtro de S. dire, which is to the Sheriff of the King that now is, 


this is Error by the Common Law, but is (c) now amendable. (c) By the 18 


| Flix. cap. 14. 
no Judgment to be ſtaid or reverſed after Verdict for want of Form in any Judicial Writ ; for which wide 


Cro. Fac. 89, 162, 372. 2 Sid. 7, 12. 1 Feat. 105. 


But where in Ejedment there was Judgment for two Meſſuages, 6 Med. 263, 
and after a Year a Sci. Fa. upon it recited a Judgment of one Meſ- 31% . 
ſuage only ; and Nul ticl record being pleaded, it, was moved to amend * * 
it, but denied; for the Court held, that the Writ was good, for aught 
appeared on the Face of it, and that if there were a Judgment for one 
Meſſuage, this would be a good Writ to revive it; ſo being good in 
itſelf, though not appoſite to this Purpoſe, to amend would be to make 
a new Writ, or to alter a good Writ, and fit it to another Purpoſe ; 
and to amend this Writ would falſify the Defendant's Plea, which was 
good at the Time when pleaded ; but if the Fault had appeared in the 
very Writ, it might be amended; and for his Expedition the Plaintiff 
took another Writ, which the Court held he might do without getting 
this quaſhed ; for if this Writ abates, then it is not the ſame Cauſe. 


So in a Sc. Fa. on a Judgment, and by Miſtake in the Sci. Fa. the 9% 52. Ya- 
Plaintiff's Name was put for the Defendant's, Sir Radulphus for Jacobus; wafer v. Baile, 


and it was moved to amend it, being the Fault of the Clerk, but de- 
Vor. IV. 5 P nied 


1421 
111 


— 
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nied per Cur. for the Writ: does not appear to us to be wrong, and 
there may be ſuch a Judgment for aught we know. an 


b 
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Latch 112. It is ſaid that a Sci. Fa. is in Nature of a Bill in Chancery, and that 

| the ſame Certainty is not required therein as by the Common Law. 

Hitt. 15 & In a Sci. Fa. upon a Judgment in the Upper Bench before Oliver, 

16 Car. 2. in Lord Protector of the Commonwealth of England, Scotland and Jre- 

B. R. Dudley jand, and the Dominions thereunto belonging, &c. the Sci. Fa. was Co- 

3 N ram Olivero domino nuper protectore only; Nul fiel record was pleaded ; 

1 Keb. 648. and if this was a Variance between the Sci. Fa. and the Record, was 

8. EC. the Queſtion. Twiſden held it variant, in that there might have been 
another eee Coram domino protefore only; and ſaid, the Act 
for Confirmation of Judicial Proceedings tonfirms them, and makes 
them Records only under that Stile; but the other Judges held that 
this was no material Variance; and that in a Sci. Fa. it was not neceſ- 
ſary to ſet forth the Stile of the 1 large. A 

2 Int. 470. By the Statute Veſtm. 2. cap. 45. there ſhall be no Eſſoin nor Pro- 
tection in a Sci. Fa. but Aid, Age and Receit (tall be granted; for the 
Words Solemnitates curiæ are to be underſtood the ſolemn Judicial Pro- 
ceedings of the Court, but extend not to the Right of the Party to 
have his Age, or to be received, or to have Aid of another. 

6 Med. 68. A Sci. Fa. to revive a Judgment againſt an Executor, mentioned firſt 

Jevon v. Tur à Day of Appearance Coram nobis ubicungue, but after gave a Day to 

WY the Party to appear ad pred. diem apud Heſtm. and it was moved to 
amend it; but the Court ſaid, that it being in the Writ they could 
not do it of Grace or Favour, but would give Day to ſhew Cauſe 
why it ſhould not be amended ex merito juſtiti; but the Plaintiff for 
his Expedition moved to quaſh it. 

Yelo. 112. If two Nibils are returned on a &i. Fa. this amounts to a Warning, 

Cre. Fac. 59. There muſt be two Sci. Fa. where a Nil is returned upon a St. 

et wid. Skin. Fa. and a Sci. Fa. returned. 

633. It hath been adjudged, that in a Sci. Fa. it is ſufficient that there be 

Carth. 468. (4) 15 Days incluſive between the Teſte of the Writ of the firſt &i. 

2 Salk.ggg. Fa. and the Return of the ſecond, 3 „ 

et vide 2 Fon. | K 


228. Cro. Eliz. 738. (a) Where there was but 14 Days between the Teſte and Return of the Sci. Fa. 
and the Court held it aided by the Statute 17 Car. 2. cap. 8. 1 Lutw. 26. | | 


6 Mad. 86. But where two Sci. Fa. were taken out with the ſame Teſte, but dif- 


fer Car. ferent Returns, the one returnable in @1n7nden. Hill. and another Craftin 


Pur. though there were different Returns and at convenient Diſtances, 
yet becauſe they were actually taken out at one Time, it was adjudged 
wrong; for thus the Party would loſe the Benefit of two &i. Fa. which 

| the Law gives him, 
Cre. Fac. 331. It is a general Rule, that the Sci. Fa. muſt purſue the Nature of the 
Telv. 218. firſt Action; and therefore where an Action of Debt was brought in 


Heb. 4. SC. Cumberland, and Judgment, had by Confeſfion, and a Sei. Fa. brought | 


Wharton v. . : a 7 : 
Sir Edward thereon againſt the Executor in Middleſex, this was held to be err0- 


Magrave. neous, though the Confeſſion was at /Vefminſfter, and that the Sci. Fa. 
ought to have been brought in Cumberland. ; 

41 Goo. On a Recognizance taken in B. R. the Sci. Fa. muſt be brought in 
Midaleſex, for the Recognizances, there are not obligatory by the 

Caption, but by their being entred of Record in the Court. So 1 

of a Debt. JJCCCCCCCC000000V0V0VT0V0T0T0000 Mature horrou | 

Salk. 600.., But on a Recognizance in C. B. the Ki. Fa. may be laid in the 
But for this County where the Caption was, or in Middleſex where *tis filed; for 


— we "tis a Record by the Caption, and becomes, immediately obligatory» 


"ML. 12. and therefore may be brought there; and *tis' alſo fled at Heſtminſter 


Heb. 195. in CB. and there remains of Record. 
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Alfo, though regularly the firſt Sri. Fa. upon a Recognizance to Cre. Car. 313. 
have Execution, ought to be in the County where it was acknowledged; | 
yet if it be returned that he hath no Lands there, that no Heir can be 

found, or that the Party is dead, a Teftatum Sci. Fa. may iſſue to any 

other County where the Party ſurmiſeth that there are Lands. 

It hath been reſolved that a Sci. Fa. on a Recognizance of Bail taken 2 Lutw. 1287, 
by Commiſſioners in the County of Vork, may be brought in Middle. Redman v. 
ſex or Tork, at the Election of the Party. ̃ ww . Werd. 

If there be a Judgment in Debt againſt A. and B. one Sci. Fa. will 2 Sad. 598. 
not lie thereon againſt the Heir of B. and another againſt A. for the C. 105. 
Sci. Fa. ought to purſue the Judgment, and that being joint, ſo ought wg 3 vide 
the Sci. Fa. to be, for otherwiſe there would be ſeveral independent 
Suits. 


E) Pleadings to a Sci. Fa. 


Sei. Fa. whether conſidered as an Original or Judicial Writ, is an Lit 
Action, and ſuch as the Defendant may (a) plead to; and there- Ce. 


ſea. ob. 


Lit. 291. 
fore it is held, that a Releaſe of all Actions, or all Executions, is a (a) 7 — 
good Bar to a Sci. Fa. So in a Sci. Fa. on a Fine, a Releaſe of all Ac- may plead in 


tions is a good Plea in Bar. Bar or Abate- 


FEY TF: ment to a Sci. 
Fa. as well as to other Actions. The Plea in Bar is always concluded by an E xecutio non, as in other Caſes 
by an Adio non. Lucas 112. Il. 218. 


But the Defendant cannot regularly to a Sci. Fa. to have Execution Cr. Ex. 283. 
of a Judgment, plead that which might have been pleated to the ori- u v. An. 
gina! Action; as where A as Adminiſtrator to 7. S. by Virtue of Ad-“. 
miniſtration. granted to him by the Archbiſhop of Canterbury, brought 
Debt againſt B. and had Judgment to recover, and after the Year 
brought a Sci. Fa. on the Judgment; the Defendant pleaded, that the 
Inteſtate died in London, and had not bona notabilia in divers Dioceſes, 
and that after the Judgment the Biſhop of London committed Admini- 
ſtration to the Wife ; and upon Demurrer it was held, that this was 
a Matter he could: have pleaded before,' and that it was adnulling the 
Record, which is not ſufferable. 2 08 


So where in a Sci. Fa. on a Judgment the Defendant pleaded the 1 $4. 182. 
Statute of Uſury, and it was held no Plea, becauſe he ſhould have 
pleaded it to the original Action. 
So if a Sci. Fa. be brought on a Judgment in Aſſiſe for the Office of . 5.4. 2. 
Marſhal, the Defendant cannot plead, that the Plaintiff was an alien 27 v. Sur- 
Enemy, for this was pleadable to the Aſſiſe; and as he admitted the n. 
Plaintiff able to have Judgment, he cannot now diſable him from ha- 
ving Execution. | | 
But a Diverſity is held between a Sci. Fa. upon a Judgment in Debt Ca-, in B. R. 


and in Ejectment, and that in the laſt the Party may controvert the 499. 
Original Title. | 1, 


In a Writ of Annuity for an Annuity granted to a Seneſchal for Dyer 377. a. 
holding Courts, there was Judgment for the Annuitant, who brought 
a Fei. Fa. for Arrearages incurred after the Judgment; to which the 
Defendant pleaded, that the Seneſchal, though often requeſted, refuſed 
to hold any Court; and this was held a good Plea. 


The 
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Sequeſtration. 


Gold/. 170. 

Foe v. Bolton, 

wide Tit. E xe- 
cution. 


Lev. 119. 
Kall Mg 
Hales 0 


2 Rol. Rep. 


$4- 
Cro.Eliz.872. 
6 Med. 226. 


Omen 134. 
3 Lev. 205. 


2 Rol. Rep. . 
54. vide ſu- 
pra. 


The Sheriff levied the Debt on the Defendant's Goods, but did not 
return the Writ; whereupon the Plaintiff brought a Sci. Fa. againſt the 
Defendant to ſhew Cauſe why he ſhould not have Execution on the 
ſame Judgment; to which the Defendant pleaded, that the Sheriff had 
levied the Debt on his Goods, Sc. and this was held a good Plea, 

But where to a Sci. Fa. on a Judgment the Defendant pleaded, that 
the Sheriff had levied Part upon a H. Fa. and that after it was agreed 
between the Plaintiff and Defendant, that the Defendant ſhould pay 
the Under Sheriff 10 J. in full Satisfaction for the Reſidue, and that 
he paid it accordingly; and on Demurrer the Plea was held inſufficient, 
Payment being no Plea in Debt upon a Bill obligatory ; a fortiori not in 
Debt upon a Judgment of Record. 

But now by the 4 & 5 Ann. cap. 16. f. 12. it is enacted, That where 
© an Action of Debt ſhall be brought upon any fingle Bill, or where 
© Debt or Sci. Fa. ſhall be brought on any Judgment, if the Defendant 
© hath paid the Money, ſuch Payment-may be pleaded in Bar. 

It ſeems agreed, that a general Non-tenure is not a * Plea to a 
Sei. Fa. upon a Judgment in a Perſonal Action, becauſe it falſifies the 
Sheriff's Return; but that in a Sci. Fa. to have Execution of a Judg- 
ment in a Real Action, one may plead Non-tenure againſt the Return 
os L Sheriff, becauſe of the high Regard the Law has to the Free- 

old. | 
But a ſpecial Non-tenure may be pleaded to a Sci. Fa. upon a Judg- 
ment in a Perſonal Action; as to a Sci. Fa. on a Judgment for Debt or 
Damages againſt Tenant for Years, he may plead that he has only a 
Term for Years. | | 

If one Jointenant is returned, he may plead that another is 'Tenant 
of a Moiety. | 


Sequeſtration. 


(A)- The Nature and firſt Jntrodufton of ſuch Pꝛocelſs. 
(B) In what Caſes to be awarded: And herein, 


1. Againſt what Perſons. 
2. To what Places. 
3. What Eſtate or Intereſt ſhall be liable to a Sequeſtration, 
and from what Time. | | 


(O Df the Power and Duty of the Sequeſtrato?. 
(D) Sequeſtration, when determined, 


(A) The 
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Dequeſtration 1 


(H The Pature and firſt. Introduction of 
ſuch Pꝛocels. 


Sequeſtration out of Chancery is grounded on the Return 
of the (a) Serjeant at Arms, wherein it is certified that the (a) There 
Defendant had ſecreted himſelf ;. and therefore this Proceſs muſt be a Ser. 


Fils *» + Þ i * f fe & | | TY I: ' A . 
iſſues, and gives Authority and Power to the Sequeſtrators Aer Arms, 


(who are Perſons of the Plaintiff's own naming) to enter upon and tum of the 

ſeiſe his, the Defendant's Real and Perſonal Eſtate.  ' +: 1 
e e 18 nee 1 A . ; vin koi oo ina $1304 0 5 +,2 4) eee 
fore a Sequeſtration can iſſue ; and the Reaſon hereof is, that the Court will not iſſue Proceſs upon the whole 
Lands and Goods of the Defendant, *till one of its own Officers ſee that the Defendant do totally diſappear. 
Vide Proceed. Chan. 5 49, &c. | 8 n 5 


* 
4 


It appears that there were great Struggles between the Common Ce. Flix 6515 
Law Courts and Courts of Equity before this Proceſs came to be 4 v. 
eſtabliſhed ; the former holding that a Court of Conſcience could only 2 . 
give Remedy in Perſonam, and not in Rem (U); that Sequeſtrators (5) 1 Med. 
were Treſpaſſers, againſt whom an Action lay; and in the Caſe of (c) 359, A 
Culſton v. Gardiner the Chancellor cites a Caſe, where they ruled, that — Thas 


if a Man killed a Sequeſtrator in the Execution of ſuch Proceſs, it was theChancellor 


no Murther. 6\' +444 having iſſued 
| ſuch Seque- 

Ronny, i will be as binding as any other Proceſs according to the Rules of the Common Law. (e) 2 Chan. 
„ J Tus Ea} N 5 1 21. | 


But theſe were ſuch bloody and deſperate Reſolutions, and ſo much 2 Peer Mill. 
again common Juſtice and Honeſty, which requires that the Decrees (wat), 2 
of this Court, which preſerved Men from Deceit, ſhould hot be re- 
dered illuſory, that they could not long ſtand ; but this Proceſs got the 
better of theſe Reſolutions on this Ground ; iſt, That the extraordi- 
nary Juriſdiction might puniſh Contempts by the Lofs of Eſtate as 
well as Impriſonment of the' Perſon, becauſe that Liberty being a 

reater Benefit than Property, if they had a Power to commit the Per- 
Ha; they might take from him his Eſtate *till he had anſwered his Con- 
tempts. 2dly, To ſay that a Court ſhould have Power to decree about 
Things, and yet ſhould have no Juriſdiction in rem, is a perfect Sole- 
ciſm in the Conſtitution of the Court itſelf, + 


d [ 4 


o 


It has been ſaid, that the firſt Inſtance of a Sequeſtration after 1 Cl. Ca. of 


Decree was Sir Thomas Read's Caſe in Lord. Coventry's Time, and that a C4. C. 44. 
it was afterwards awarded in Chancery in the Caſe of Hyde v. Pitt, 
1666. and affirmed in, Parliament, and by the Court of Exchequer, | 
Gnavus v. Fountaine, 1687. and ſince, without Seruple; the Doubt 
formerly was, that Lands were not liable to Execution before the Sta- 
tute Weſtm. 2. cap. 18. F | | 

In Vernon's Reports it is ſaid that Sequeſtrations were firſt introduced 1 Yern. 4212. 
in Lord Bacon's Time, and then but ſparingly. uſed in Proceſs, and 
after a Decree to ſequeſter the Thing in Demand only. _—_- 
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(3). In what Caſes to be awarded: | 
we er * N 


12 52 Xe Againſt what Perſons.” 2 12 * 

. | ; | + | « 8 , | | * | a + p 5 * NY 
4 2 Peer N. A Sequeſtration iſs is the firſt Proceſs againſt a Peer or Member of 
the Houſe of Commons. | e 


1 * 

I - Ca. 61 f bs A 1 a - 

5 138. 8. P.— A Sequeſtration granted againſt an Infant Peer! 2 Cha. Ca. 163.— That formerly an Attach 
ment lay. Comb. 62.— That it muſt be founded upon a proper Affidavit, being a Judicial Act of the Cour, 


Eq. Rep. 178. | | # ge 
1 1 Peer Will. A Sequeſtration is alſo the firſt Proceſs againſt the menial Servant of 
j $355 a Peer, within the Words and Meaning of the Statute 12 W. 3. for that 
1 bdCtherwiſe ſuch Servant would have greater Privilege than his Lord. 
2 2 Peer 151}; If there be a Sequeſtration = againſt a Peer for want of an An- 
i 383. ſwer, and the Peer puts in an Anſwer, that is inſufficient; yet the Or. 
T2 ry der for a Sequeſtration ſhall not be abſolute, but a new Sequeſtration 
1 | niſi. 8 | tf, ; 
15 2. To what Places. 
| 1. 76 Notwithſtanding the ſuperintendent Power of the Courts in this 
Fo * 1 Kingdom over thoſe in Ireland, and what is ſaid in ſome of our Books, 
| 26; it ſeems to be now the better Opinion, that the Court of Chancery 
f here cannot award a Sequeſtration againſt Lands in Ireland. b 
5 2 Peer Will, It was ſaid that ſuch Proceſs had been awarded to the Governor of 
| 261, North Carolina; but herein it was doubted whether ſuch Sequeſtration 
* ſhould not be directed by the King in Council, where alone an Appeal 
| q lies from the Decrees in the Plantations. . n bg 


| 3- What Eſtate oz Intereſt ſhall be liable to a Sequeſtration, 
/ - een from het Ense. 


— red ed 
end 


1 


Law or the Statute' of „/m. 2. for Courts of Equity have poteftatew 
_ extraordin” et abſolutum; but it ſeems a Doubr whether fuch a Sequeſtra- 
vid 1 Bernd. tion can be revived againſt the Heir of the Copy holder, which ariſes 
1 431. from the Difficulty of obliging the Lord to admit, and depriving the 
. Lord of his Fine, &c. upon the Death of his Tennant. 
F Caſes in Lord A Sequeſtration out of Chancery is more efftQual chan an Execu - 
1 Talbit's Time tion by Fieri Facias at Law; for a Sequeſtration may be againſt the 
1 | 222: - + Goods, though the Party is in Cuſtody upon the Attachment; whereas 
in Law, if a Capias ad Satisfactendum is executed, there can no H. 
Fa. iſſue. OREN NIE OLIVE , ß EPI Wy" 
Where the Sequeſtrators ſeiſe the Real Eſtate of the Party, any 

Tenant or other Perſon who claims Title to the Eſtate ſo ſequeſtered, 


| either by Mortgage, Judgment, Leaſe or othcrwiſe, who hath a Title 


* . 


2 Ch. Ca. 46. Copyholds may be ſequeſtered, t. ough not ertenckble at common 


Paramount to the Sequeſtration, ſhall not be obliged to bring a Bill to 
'F conteſt ſuch Title, but he ſhall be let in to conteſt ſuch a Title in 4 
F ſummg Way. 2 - of 4 04 

g To He may move by his Counſel as of Courſe to be examined pro Inter- 
eſſe ſuo; and in this Caſe the Plaintiff is to exhibit Interrogatories . 


e «. 7 
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order to examine him for a Diſcovery of his Title to the Eſtate, and 

he muſt be examined upon ſuch Interrogatories accordingly ; and the 

Maſter muſt ſtate the Matter to the Court, and the Parties may enter 

into Proof touching the Title to the Eſtate in Queſtion ; and when the / Cur: 
Maſter hatk ſtated the whole Matter, the Court proceeds to 


| give Judg- 212. 
ment therein upon the Report; and if it appears that che Peer Nl, 


ö Party wha ' 
is examined pro Interefſ® ſuo bath 4 plain Title to tlie Eſtate, and is not 308. 
affected wirkr the Sequeſtration, then it is to be diſcharged as agaitiſt 
him, with or without Coſts, as the Court ſhall derermine upon the 
Circumſtances of. the Caſe, and ſo vice verſa. | 


The Sequeſtration bmds from the 'Time of awarding the Commiſ- 1 err. 58. 
ſion, and hot only fromithe Tis of eecuting ft and its being laid on 
by the Commiſſioners; för if that ſhould ye admitted, then the inferior 


Officer would have Ligandi et non Ligand!” pottftatem. 
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Saequeſtratoꝛs. 


T Sequeſtrators are Officers pf the Court, and as ſuch are de- 
1 - meanable to the Court; ahd ate to at from Time to Time 
in the Execution of their Office a6 the Court ſhall direct; they are 
to account for what comes to their Hands, and are to bring the 
Money into Court as the Court ſhall direct, to be put out at Intereſt, 
or otherwiſe, as ſhall be found neceſſary; but this Money is not uſually 
paid to the Plaintiff, but is to regain, 30 Court till the Beſendant hath 
appeared or anſwered and cleared Nis Contempt, and then whatſoever 
hath been ſeiſed ſhall be accounted for and paid over to him; how- 
ever, the Court hath the whole under their Power, and may do there- 


in as they pleaſe, and as ſhall be moſt agreeable to the Juſtice and 
Equity of the Caſe. | 


Che Plaintiff's. Counſel may move and obtain an Order for the Te- 
nants Sip bn c pay the Rents to the Sequeftrators, or for the 
Sequeſtrators to ſel] add diſpoſe of the Goods of the Party, and to _ 
Keep the Money in their Hang, bt to bring it into Court, as ſhall be 9925 
moſt adviſcable'and difcretionary, and fitting for the Court to do. 
Sequeſtratots on meſne Proceſs ate, accountable for all the Profits, 1 Vun. 248. 
and can retam only {6 far as to ſatisfy for Contempt. | 

If Sequeſtratgrs, having Power 1 Timber, diſpoſe. of 1000 7. 1 Yern. 161. 
i*Hs,/arld'Onty ring 2088 7. tö Adunt, the , as Officers and Agents 5 
of the Coutt, are refponſible, ani not the Plaintiff. . 
A Sequdeſtratlon is in Natufe of 4 Levari at Common Law, and 1 Peer ill. 
the Party ſequeſtering has neither jus in rem vel in re; the legal Eſtate 307. 
of the Premiſſts remaihing in evety Reſpect as before. OS 

Sequeſtrators being in Poſſeſſion of a great Houſe in St. Fames's 3 Ch. Rep. 87. 
$qttare, SHY was the Defendant's. for Life, the Court ordered that 
the Maſter alle uſe, and the Sequeſtrators to 


- 


er allow a Tenant for the. Ho 
make a Leaſe; and the Tenant to enjoy, 


It was moved, that the Irregularity of a Sequeſtration might. be re- 1 Barnard. 
ferred to the Deputy, which was taken our againſt the Defendant for — * 
not appearing, by Reaſon of its being taken out ſooner than by the 
Courſe of the Court it could, and yet the Sequeſtrators had taken the 
Goods off the Premiſſes, and threatened'to' (ſelf them; the Chief Baron 
lad, that as to the Carrying the Goods off the Premiſſes, it was on 
4 » 1 4 tne 


— ————— ͤꝓ ͤ-—ü——m3ꝓ—d 


ſ 1 | Sequeſtration. 


„ — 


} ſaid it had lately been ſettled on Debate; and obſerved further, that 
. Courts of Equity could not authoriſe Sequeſtrators to ſell, Goods even 
1 upon a Decree *till Lord Stamford's Caſe, which makes Decrees in this 
4 Reſpect equivalent to a ende ;; and even now the Counſel ſaid, 
{ Sequeſtrators cannot ſell but by Leave of the Court; however, the 
V Court ſaid this was a Matter proper for them to conſider, upon another 
j Occaſion, and therefore only, rererteg the Irregularity,. af the Seque- 
1 ſtration as to the Point of Time to the Deputy; r.. 

N 4 Feb. 16% Lands were decreed to be liable ta,500 f. per Ann. for the Life of 

N 17 Car. 2. in A, and a Sequeſtration and Injunction, for the Poſſeſſion to, that, Pur. 


Can. Sands poſe; the Defendant againſt the Ee enters upon the Lands, and 
19121. and thereupon was decreed 
to pay it; and after the Death of A. it was decreed that the Seque. 
ſtration ſhould continue againſt the Defendant. for the Payment of tha: 
Money ; and now the Defendant moved to have Liberty to fell Tim- 
ber to raiſe Money for his Subſiſtence, alledging that the Sequeſtrators 
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I; had only the Poſſeſſion, and the Perception, of the. annual , Profits by 
1 a the Courſe of the Court, and! ther it could be no Prejudice to 
it. have this granted: But Sir H. Griffon, Maſter of the Rolls, refuſed; 
1 for 1ſt, This invades the Decree which is for the quiet Poſſeſſion, 
| | which will be diſturbed, if the Defen pt.enters to cut down Timber; 


2dly, The Defendant, not having performed the Decree by the Pay- 
ment of 'the Money, he ſhall not receive, any. Favour from the Court 
whilſt he ſtands in Contempt; 3dly, If he will with the Sale, of this 
Timber pay the Plaintiff his Debt, and ſo diſcharge the Sequeſtration, 
there might be ſome Reaſon for it; but for him to raiſe Monies to 
1 other Purpoſes, he ſhall not be favoured; and unleſs the Plaintiff wil 
| conſent, he ſhall not have Liberty to fell. 
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) Sequeſtration, when determined. 


| 1 20 lagi 201 Yo e . Ut 01 1076 % 1 

| | | 1 Vern. 58. A Sequeſtration that iſſues, as a meſne Proceſs of the Court will be 

diſcontinued and determined by the Death of the Party; but 

U | where a Sequeſtration iſſues in purſuance of a Decree, and to compel 

the Execution of it, there though the ſame be for a perſonal Duty, it 

b | mall not be dcrermioed by the Death of the Party 

(| 1. Ca. 241. A Sequeſtration againſt the Father who appeared to be only Tenant 

2 Cb. Ca. 46. for Life, and on his Death the Sequeſtration was diſcbarged. 

| | an. 118. The Bill was to revive a Sequeſtration, obtained againſt the Defen- 
1 | dant's Husband for a Perſonal Duty before his Intermarriage with the | 

Defendant, and to avoid the Defendant's Eſtate in Dower, in the Lands 

that were ſequeſtered before the Marriage, it being inſiſted that thoſe 

| Lands were ſo bound by the. Sequeſtration, and covered therewith, 

— that the Defendant's Right of Dower could never attach them; but 

on a Demurrer to this Bill, the Demurrer was allowed; and it was 

ruled, that ſuch a Sequeſtration ſhould not bind the Feme who came in 

for her Jointure or Dower ; buͤt whether the Heir in Fee-Simple ſhould 

in ſuch Caſe have the Eſtate bound, and ſubject to ſuch a Sequeſtra. 

tion, or not, was doubted ; and the Caſe not being before my Lord 
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Keeper, he refuſed giving any Opinion therein. 
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Afterwards this laſt Point came before the ſame Lord Keeper in ano- 1 Yer. 166, 
ther Caſe, when his Lordſhip inclined to think that a Sequeſtration for 
a Perſonal Duty determined with the Death of the Party, and could 
not be revived againſt the Heir ; but his Lordſhip took Time to con- 
ſider of it, and would be attended with Precedents. rh | 
It ſeems to be now ſettled, that a Sequeſtration is a Perſonal Proceſs, , P ig. 
which abates by the Death of the Party; ſo that ſuch Sequeſtration (621.) 
being grounded on a Decree for a Debt or Perſonal Duty, cannot 
be revived againſt the Heir of the Defendant; otherwiſe in thoſe Caſcs 
in which the Heir is bound. | 


Sheriff. 


(A) The Nature of his Office. 5 

(B) Who are qualified 02 exempt from ſerving. 

(C) Manner of appointing him; and therein of his Oath. 

(D) That he muſt attend his Office ſingly, and cannot exe⸗ 

(E) mow long to continue in his Office, and by what deter⸗ 
m ne * 0 

F) That he muff be reſident in his County, and whether 
he hath any Jurisdifion out of it. 

(G) Cannot diſpoſe of his Bailiwick. 


(H) Df the High Sheriff's Power and Duty in appointing 
an Under Sheriff and other Deputies : And herein, 


1. Of the Under Sheriff, and in what Manner appointed. 

2, Of Covenants between the High Sheriff, his Under Sheriff, 

and other Officers. | 

3. Of Acts that may be done by either of them, or where the 
High Sheriff muſt himſelf be perſonally preſent. 

4+ The Manner of appointing Bailifis and other Officers, and 
therein of his being anſwerable for their Acts. 

5. Of his Juriſdiction over Gaols and Gaolers. 


(I) Of the preceding and ſucceeding Sheriff, and therein 
of the Acts neceſſary to be done by each of them. 
(K) Where moze than one Sheriff, | 
J) Of his Outy and Afﬀs as a Judicial Officer. 
(VM) Df his Duty and Ats as a Miniſterial Officer : And 


herein, 


1. That he is the proper Officer to execute all Writs, except 
in Caſe of Partiality. 


Vor. IV, 5 R 2. That 
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Sheriff 


* 


Dav. 60. 
Savil 43. 
I Rol. Rep. 


274. 
Co. Lit. 168. 
a. 

Vide Pref. to 


9 Rep. 
7 Co. 33. 


9 Co 49. 
Dat. Sb. 2. 


Co. Lit. 168. 
Dalt. Sb. 5. 
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2. That he cannot diſpute the Authority by which they ilbe, 
nor any Irregularity in them. 


(N) How he is to execute ſuch Urit: And herein, 


1. That it muſt be without Favour or Oppreſſion, and aſter 
ſuch a Writ is actually taken out, and before it is returu- 
able. | 

2. Of his raiſing the Poſſe Comitatus. 

3. Of breaking open Doors. 

4. Whether he can execute his Writ on a Sunday. 


5. In what Manner he is to do Execution, 


(0) Df his Duty in admitting Perſons to Bail; and there 
in of Securities taken fo2 Caſe and Favour, 


—_—— 8 


— — 
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(A) The Nature of his Office, 


T ſeems that antiently the Government of the County was b 
the King lodged in the Earl or Count, who was the immediate Ot- 
ficer to the Crown, and this high Office was granted by the King 
at Will, ſometimes for Life, and afterwards in Fee; but when 
it became too burthenſome, and could not be commodiouſly executed 
by a Perſon of ſo high Rank and Quality, it was thought neceſſary to 
conſtitute a Perſon duly qualified to officiate in his Room and Stead, 
who from hence is called in Latin, Vicecomes, and Sheriff from Hi 
Reeve. i. e. Governor of the Shire or County. He is likewiſe con- 
ſidered in our Books as Bailiff to the Crown ; and his County of which 
he hath the Care, and in which he is to execute the King's Writs, 
is called his Bailiwick. | | 
It is ſaid by Lord Coke and Dalton, that Earls, by Reaſon of their 
high Employments and Attendance upon the King, being not able to 
follow all the Buſineſs of the County, were delivered of all that Bur- 
then, and only enjoyed the Honour as they now do, and that Labour 
was laid upon the Sheriff; ſo that now the Sheriff doth all the King“ 
Buſineſs in the County; and the Sheriff, tho he be ſtill called Ficecome), 
yet all he doth, and all his Authority, is immediately from and under 
the King, and not from or under the Earl; fo that at this Day the 
Sheriff hath all the Authority far the Adminiſtration and Execution 
of Juſtice which the Count or Earl had; the King by his Letters Patent 
now committing to the Sheriff Cuſtodiam Com.“ . 
He is therefore at this Day conſidered as an Officer of great Anti- 
quity, Truſt and Authority, having, as Mr. Dalton obſerves, from the 
King the Cuſtody, Keeping, Command and Government (in ſome Sort) 
of the whole County committed to his Charge and Care; and, dc. 
cording to my Lord Coke, he is ſaid to have triplicem cuftodiam, vis. 
Vitæ juftitie, vitæ legis et vite reipublice, &c, Vite juſtitiæ to ſerve Plo- 
ceſs, and to return indifferent Juries for the Trial of Mens Lives, Li- 
berties, Lands and Goods; vitæ legis to execute Proceſs and make Exe- 


Paten- which is the Life of the Law, and vie reipublice to keep the 
Cace, 


1 | It 
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It ſeems that antiently, and before the Statute 9 Ed 2. Sheriffs were 2 J. 558. 
elected by the Freeholders of the County, as the Coroners are at this Fog wy 
Day, and conſequently that their Offices did not determine by the *** at A. 
Death of the King. | 

And though at this Day the King hath the ſole Appointment of 
Sheriffs (a), except in Counties Palatine, and where there are Fura re- (% ny. Co. 
galia, yet it hath been (Y) adjudged, that the Office of Sheriff is an ,,\ * 
intire Thing, and that therefore the King cannot apportion or divide e, Cale. 5 1 
it, that is, he cannot determine it in Part, as for one Town or one Da. S. 6. | | 
Hundred ; neither can he abridge the Sheriff of any Thing incident to 2 3.5 4 
or belonging to his Office. | 25 K. 363. 
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(B) Who are qualified oz exempt from ſerving, = q 


T is provided by ſeveral (c) Acts of Parliament, that no Man ſhall ( 9 £4. 2. if | 
be Sheriff in any County, except he have ſufficient Lands within +924 88 

the ſame County where he ſhall be Sheriff, whereof to anſwer the 54 3.4 . hi 
King and his People in Caſe that any Perſon ſhall complain againſt 1 
them; and that none that is Steward or Bailiff to a great Lord ſhall be * 
made Sheriff. | 


It is holden that the King hath an Intereſt. in every Subject, and a S. 43- | [| 


Right to his Service, and that no Man can be exempt from. the Office 95% 46. 
of Sheriff but by Act of Parliament or Letters Patent. ily 
And on this Foundation it was adjudged in Sir Job Read's Caſe, 2 14. 299; 4 
who was made High Sheriff of Hertfordſhire at the Time he was ex- Attorney Ce- bs 
communicated for Non- payment of Alimony, that an Information pro- , 87 
perly lay againſt him for not executing the Office; though it was ob- n 
jected on his Behalf, that the Oath and Sacrament injoined by Act 
of Parliament are neceſſary Qualifications for all Sheriffs, which he was 
diſabled to take by Reaſon of the Excommunication ; but the Court 
held that he was puniſhable for not removing the Diſability, it being 
in his Power to get himſelf diſſolved from the Excommunication, and 
that therefore it could be no Excuſe. - *' © | 
And though in the above Caſe it was admitted, that the Subject was , pg. 301. 
bound to ſerve the King in ſuch Capacity as he is in at the Time of 
the Service commanded, yet it was inſiſted upon, that he was not 
obliged to qualify himſelf to ſerve in every Capacity; and that there- 
fore a Priſoner for Debt is not bound or compellable to be Sheriff, no vl 
more than a Perſon is bound to purchaſe Lands to qualify himſelf to | We 
be either a Coroner or Juſtice of the Peace; and it was likewiſe ſaid, | lt 
that by the Statute 3 Fac. 1. every Recuſant is difabled ; he may con- 1 
form, but he is not bound to it; for if he ſubmits to the Penalty, it i 
is as much as is required by Law. | | 0 | 
An Information was exhibired againſt L. for refuſing to take upon Carb. 306. 1 
him the Office of Sheriff of Norwich, who pleaded the Statute 13 Car. 2. 1 Sat. 167. 44 
by which it is enacted, that a Perſon elected to any Office in a Corpo- 4, % 200. p 2 
ration, ſhall be ſuch as within one Year before hath taken the Sacra- - afhuqn Fen : IN! 
ment according to the Church of England, or elſe the Election ſhall be awe. (3k 
void; and averred, that he had not taken the Sacrament, Ec. at an 
Time within one Year next before the Election of him to be Sheriff 
Lc. wherefore the Election was void. The Attorney General replied, 
and ſet forth that Part of the Act of Uniformity, by which every Per- 
ton'is obliged to take the Sacrament three Times in the Year accord- 


ing 
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432 | Sheriff, 


ing to the Liturgy, Oc. the Defendant rejoined, and ſet forth the Sta. 
tute 1 H. & M. for tolerating Diſſenters; and on Demurrer it was ad. 
judged, that the Defendant's Rejoinder was a Departure from his Plea, 
and therefore he could have no Advantage of the Act of Toleration, 
ſuppoſing it was for his Purpoſe, it being a private Statute, and there. 
14 fore to be pleaded; and though Judgment was given principally on this 
15 bo Point, yet all the Court, except Juſtice Sam. Eyre, held, that this Caſe 
\ 01 was not within the Meaning of the Toleration Act, which was not 
made in Favour of Diſſenters, but the contrary, and was rather to 
2 — them from beneficial Offices, than to eaſe them of Offices of 

: harge. | | 
9 Salk. 168. If - Man is diſabled by a Judgment in Law to bear an Office, he i; 
I 4 Mod. 273. excuſed; nam judicium redditur in invitum; for though his Fault or Neg. 
lect was the. Occaſion of ſuch Judgment, yet it is a Mark ſet upon him 

1 by the Government. | | | 

| Salk. 142. And as nothing but an invincible Neceſſity can exempt a Perſon 
Carth. 480. from ſerving the Office of Sheriff, on this Foundation a By-Lay 
8 435. made in London, that no Freeman choſen Sheriff, Ec. ſhall be excuſed 
2 Van. unleſs he voluntarily ſwears he is not worth 10, ooo J. Oc. and if he 
openly refuſe to take the Office, then to forfeit the Sum of 400 J. G. 


acre. 
was adjudged good, 
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O) Manner of appointing him; and therein 
of His Oath. 


Dai. S5. 5. ＋ HE High Sheriff bath his Authority given him by two (a) Pa- 
Where ſes the tents; by the one the King commits to him the Cuſtody of the 
Form of ſuch County; by the other the King commands all other his Subjects within 
Tatents. that County to be aiding and aſſiſting to him in all Things belonging 


(a) As the to his Office. 


Sheriff is made Fo | 
by Letters Patent of Record, if therefore it ſhall come in Queſtion, whether he be Sheriff or not, it is to be 


tried by the Record, or it may be tried by the Examination of the Sheriff. Dalt. Sb. 8. 9 Co. 31. Jul. 
90.— For the Fees of his Patent, vide 3 Geo. 1. c. 15. | 


; Dall. Sb. 6. By the Statute 9 E. z. the Chancellor, Treaſurer and Judges are to 
1 | (9) But 1 meet (Y) Craſtino Animarum, being the 3d of November, every Year, in 
. © £*97..* the Exchequer Chamber, to nominate Perſons to be made Sheriffs; 
E | another Day. 9 * 5 
Ft 5 Cre. Car, 13, and the Manner is, The Lord Chancellor, Treaſurer and other high 
#1 | | 595. Officers, being of the Privy Council, together with the Judges of both 
Benches and the Barons of the Exchequer, being aſſembled in the Ex- 
chequer Chamber, nominate three Perſons in every County to be pre- 
ſented to the King, that he may prick one of them to be Sheriff o 
every County. wy 
Dyer 225. And yet the King by his Prerogative may make and appoint the 
Dall. Sb. 6. Sheriffs without this uſual Aſſembly, and Election or Nomination in 
the Exchequer, as is the daily Practice at this Day upon the Death 0 
nr Sheriff. | D 
4H.8.c.26. he Sheriffs in every of the Shires of Wales ſhall be nominated 
Dale Sb. 6. yearly by the Lord Preſident, Council and Juſtices of Wales, and ſhal 
be certified up by them, and after appointed and elected by the King 
| as other Sheriffs be. | 
3 Dalt, Sh. 7. The Sheriff, before he doth exerciſe any Part of his Office, and be⸗ 


fore his Patent is made out, is to give Security in the King's Remem- 
2 brancer 5 
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Shertff. 

brancer's Office in the Exchequer, under Pain of 1007. for the Pay- 
ment of his Proffers, and all other Profits of his Sheriffwick ; but theſe 
Securities are never ſued, unleſs there is a Deficiency in the Sheriff's 
Effects. a | 

The Sheriff, before he takes upon him the Exerciſe of his Office, Da. S. 9. 
muſt not only rake the Oaths of Allegiance and Abjuration injoined 
all Officers by divers Acts of Parliament, but likewiſe a particular Oath 
of Office, which is (a) ſaid to be by the antient Common Law, and (a) Dyer 168. 
contains a conciſe Account of the Nature and ſeveral Branches of his 
Office. This antient Oath is ſet down in Dalton 9. 

But there being in this Oath ſome Things which were thought too 
(V ſtrict with Reſpect to Sheriffs, inſtead thereof it is now enaCted (3) , Ceo. 
by the 3 Geo. 1. c. 15. F. 18. that the following Oath ſhall be taken by all Car. 26. 
High Sheriffs, except the Sheriffs of J/ales and of the County Palatine Several Ex- 
of Cheſter, Ec. viz. I A. B. do ſwear that I will well and truly ſerve 977 foe oy 
© the King's Majeſty in the Office of Sheriff of the County of Coke to the 
and promote his Majeſty's Profit in all Things that belong to my Office Additions 
as far as I legally can or may. I will truly preſerve the King's Rights made to he 
and all that belongeth to the Crown, I will not aſſent to decreaſe, ns 
leſſen or conceal the King's Rights, or the Rights of his Franchiſes ; © the Degi- 
and whereſoever I Mall have Knowledge that the Rights of the Crown us to ſwear 
are concealed or withdrawn, be it in Lands, Rents, Pranchiſes, Suits him Sheriff of 
or Services, or in any other Matter or Thing, I will do my utmoſt **** 
to make them be reſtored to the Crown again; and if I may not do 
it myſelf, I will certify and inform the King thereof, or ſome of his 
Judges. I will not reſpite or delay to levy the King's Debts for any 
Gift, Promiſe, Reward or Favour, where I may raiſe the ſame with- 
out great Grievance to the Debtors, I will do Right as well to Poor 
as to Rich, in all Things belonging to my Office. I will do no Wrong 
to any Man for. any Gift, Reward or Promiſe, nor for Pavour or 
Hatred, I will diſturb no Man's Right, and will truly and faithfully 
acquit'at the Exchequer all thoſe of whom I ſhall receive any Debts 
or Duties belonging to the Crown. Iwill take nothing whereby the 
King may loſe, or whereby his Right may be diſturbed, injured or 
delayed. I will truly return, and truly ſerve all the King's Writs ac- 
cording to the beſt of my Skill and Knowledge. I will take no Bailiffs 
into my Service but ſuch as I will anſwer for, and will cauſe each of 
them to take ſuch Oaths as I do in what belongeth to their Buſineſs 
and Occupation. I will truly ſet and return reaſonable and due II- 
ſues of them that be within my Bailiwick, according to their Eſtate 
and Circumſtances, and make due Panels of, Perſons able and ſuf- 
ficient, and not ſuſpected or procured, as is appointed by the Sta- 
tures of this Realm. I have not ſold or let to Farm nor contracted 
for, nor have I granted or promiſed for Reward or Benefit, nor 
will I ſell or let to Farm, nor contract for or grant for Reward or 
Benefit by myſelf or any other Perſon for me, or for my Uſe, di- 
rectly or indirectly, my Sheriffwick or any Bailiwick thercof, or any 
Office belonging thereunto or the Profits of the ſame to any Perſon 
or Perſons whatſoever, I will truly and diligently execute the good 
Laus and Statutes of this Realm, and in all Things well and truly 
© behave myſelf in my Office for the Honour of the King and the 
Good of his Subjects, and diſcharge the ſame according to the beſt 
of my Skill and Power. So help me God. | 

If a Perſon refuſed to take upon him the Office of Sheriff, it was Dal Sz. t 5: 
uſual to-puniſh him in the Star-chamber ; and he may now be pro- Dyer 167. 
ceeded againſt by Information in the Court of King's Bench. Alſo 
if he refuſes to take the Oaths injoined him, or officiates in the Office 
before he hath thus qualified himſelf, that Court, which hath a gene- 

Vor. IV. 58 ral 
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(a) 3 Lev. ral Superintendancy over all Officers and Miniſters of Juſtice, will grant 
116, an 3 againſt him; and it hath been (a) held, that a Refuſal 
Carth. 307. of Oaths injoined to be taken, amounts to a Refuſal of the Office. 
Dall. Sb. 13 If the Sheriff be not in London, the Oath may be taken by Dedimus 
paoteſtatem, directed to any two Juſtices of the Peace of the ſame 


'Y County, one to be of the Corum, or to any other Commiſſioner or 
Commiſſioners, or before one of the Judges of Aſſiſe for that County, 
or one of the Maſters in Chancery, who, it is ſaid, may as well as the 
Judge adminiſter ſuch Oath without any Dedimus. 

Dyer 168. If the Commiſſioners ſhall return the Commiſſion or Writ, and the 

Dale. Sb. 14. Oaths to be taken when they were not taken, this is finable. 

11 Co. 98. It is held, that the Breach or Violation of this Oath, although an 


high Offence, is not however Perjury, nor puniſhable as ſuch. 


* »—— 


(D) That he muſt attend to this Office 
ſingly, and cannot execute any other. 


4 Inf. 48. T is holden, that a Sheriff cannot be elected Knight of the Shire for 
Li. Rep. 326. 1 that County for which he is Sheriff. | 


Sir Simon 


Dewe's Jour. 38, 436. 


Dalt. Sb. 7. And although a Sheriff is by Virtue of his Office a Conſervator of 
the Peace, yet it is enacted by the 1 Mar. Stat. 2. cap. 8. H. 2. That 
© no Perſon having the Office of Sheriff of any County ſhall exerciſe 
© the Office of Juſtice of the Peace in any County where he ſhall be 
© Sheriff during the Time he ſhall uſe the Office of Sheriff. 

Dali. Sb. 4549. By the 1 H. 5. cap. 4. it is enacted, That no Under Sheriff, Sheriff's 
© Clerk, Receiver, nor Sheriff*s Bailiff, ſhall be Attorney in any of the 
King's Courts during the Time that he is in Office.” 


—— 
_— 


(E) How long to continue in his Office, and 


by what determined, 


Confirmed by N the 14 E. 3. cap. J. it is enacted, That no Sheriff, (a) Under 
the 23 H. 6. Sheriff, nor Sheriff's Clerk, ſhall tarry or abide in his Office 
0 n th above one Year, upon Pain to forfeit two hundred Pounds yearly a5 
3 9.“ © long as he occupieth the Office; and that every Pardon made for 
(3) Notwith- © ſuch Offence or Forfeiture ſhall be void; and all (2) Letters Patent 
ſtanding this © Made to occupy ſuch Office aboye one Year ſhall be void, any Words 
it bath been or Clauſe of Non obPtante put into ſuch Patent notwithſtanding ; and 
adjudgedin that whoſoever ſhall preſume to take upon himſelf the Office of a 


_ theYearBook, c Sheriff above one Year by Force of ſuch Letters Patent, ſhall be dif- 


2 H. 7.6.6. | 
GEE King, © abled from ever after to be Sheriff within any County of England. 
by.the Clauſe Ft SEE : 
of Non oblante, might make a good Patent of ſuch Office for Life; and by the following Authorities, which 
ſeem to be grounded on this Reſolution, it is ſaid, that the King by his Prerogative may diſpenſe with 
Statutes, and grant the Office of Sheriff for Years, Life, or in Fee. 7 Co. 14. Finch of Law 2354; 
Plow. 502. Dalt. Sh. a2. But yet wide 2 Hawk, P. C. 390, where the contrary Opinion is holden, an 
the Reaſons of theſe Authorities refuted, - 5 Ag 1 By 
2 5 
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By the 1 Ric. 2. cap. 11. it is enacted, © That none that hath been Confirmed by 
« Sheriff of any County a Year ſhall be within two Years next choſen 23 H. ©. 6. g. 
© again, or put in the ſame Office, if there be other ſufficient.” 

And by the 1 Hen. 5. cap. 4. it is enacted, That they that be Bai- 
« liffs of Sheriffs one Year ſhall be in no ſuch Office by three Years 
© next following, except Bailiffs of Sheriffs which inherit in their Of- 
© fice.” 

By the Common Law the Patents of Sheriffs, like all other Com- Hier 165; 
miſſions, determined by the Death or Demiſe of the King; but now Dall. S. 1;: 
by the Statutes 7 . & AM. and 1 Arn. ſuch Commiſſion ſhall remain 


in full Force for the Space of fix Months next after ſuch Death or De- 


miſe, unleſs ſuperſeded, determined or made void by the next Succeſ- 
ſor. 
But though ſuch Patent was determined by the Death of the King, 7 Co. zo. 
yet it was adjudged, that if the Sheriff afrer ſuch Demiſe, and before 
his taking out a new Patent, ſuffered a Priſoner to eſcape, that an Ac- 
tion lay againſt him. | | 
It hath been held, that the Office of Sheriff does not determine by Cr. Elis. 12; 
the Party's becoming a Peer on the Death of his Father, but that he % Ie, 


ſtill remams Sheriff ad voluntatem regis, 8 3 


(F) That he muſt be reſident in his County, 


2 whether he hath any Jurisdiction out 
of it. 


Y the 4 H. 4. cap. 5. it is enacted, F That every Sheriff ſhall be (% The Word 
(a) dwelling in proper Perſon within his Bailiwick for the "Time jn he Origi- 
he ſhall be ſuch Officer, and that the Sheriff ſhall be (5) ſworn to nal is Ar. 


do the ſame. rant, Which is 


ſaid is not 


well tranſlated by the Word ling. Lit. Rep. 328. (5) Is now left out of the new Oath. 


Hence it is clear, that a Sheriff hath no Juriſdiction in any other Pall. %. 22. 
County, nor can he do a Judicial Act, and in which his perſonal Pre- 
ſence is required, out of his County ; but it is held that he may do a 
(c) Miniſterial Act, as make a Panel, return a Writ out of his County. (0 9 H. 41. 
But if the Sheriff be beyond Sea, and maketh a Panel or any Re- Dahl. $h. 22. 
turn there, and ſends it into Ergland, it is not good, for he is an Of- 
ficer but only in England. 
If on a Habeas Corpus, &c. the Sheriff is commanded to carry a Pri- Dall. 97. 23; 
ſoner to a certain Place out of his County, and in doing this he is 
obliged to go through ſeveral Counties, to this ſpecial Purpoſe he hath 
Authority in theſe other Counties. 


So if a Priſoner of his own Wrong ſhal! make an Eſcape, and fly Phw. 37. 


into another County, the Sheriff or his Officers upon freſh Suit may Dall. Sh.27 


take him again in another County. 


(G) Cannot 


—— 
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3 Keb. 678. 
Ellis V. Net- 


fon. 


20 H. 7. 13. 
Dali. Sb. 23. 


Plowd. 87. 


Dali. Sb. 23. 


Dalt. Sb. 24. 


Moor 781. 
Stockwith V. 
North. 


Vide Tit. Of- 
Ace. 


(G) Cannot diſpoſe of his Bailiwick. 


Y the 23 H. 6. cap. 10. it is provided, That no Sheriff ſhall let 
© to Farm in any Manner his County, nor any of his Bailiwicks, 
Hundreds or Wapentakes. | 

In the Conſtruction hereof it hath been holden, that this is a par. 
ticular Law, and muſt be pleaded, otherwiſe the Judges cannot take 
Notice of it. 

It hath been holden, that a Leaſe thereof, though no Rent was ever 
received, is within the Statute, the Intent thereof being that Sheriff; 
ſhould keep their Counties in their own Hands. 

It ſeems the better Opinion, that a Leaſe, reſerving only Part of 
the Profits, is within the Statute, | 

It hath been doubted, whether a Leaſe made by the Sheriff of hi 
Office or County only by Parol, be within the Statute. 

It hath been adjudged in the Caſe of the Sheriff of Nottingham, who 
took Money for his Bailiwick, which he firſt gave his Servants, and 
which they ſold, but he himſelf received the Money, that this was 
within the Statute 4 HF. 4. cap. 5. which prohibits the letting to Farm, 
Sc. under certain Penalties; and that it was not only malum probibi- 
tum, but likewiſe malum in ſe, as tending to Extortion and other Op- 
preſſions. | 

By the 3 Geo. I. cap. 15. H. 10. © Ir ſhall not be lawful for any Pet. 
© ſon to buy, ſell, let or take to Farm the Office of Under Sheriff or 
Deputy Sheriff, Seal-Keeper, County-Clerk, Shire-Clerk, Gaoler, 
Bailiff or any other Office pertaining to the Office of High Sheriff, 
or to contract for any of the ſaid Offices, on Forfeiture of 5001. one 
Moiety to his Majeſty, the other to ſuch as ſhall ſue in any Court 
at H*eſtminſter within two Years after the Offence. | 
Provided that nothing in this Act ſhall hinder any High Sheriff 
from conſtituting an Under Sheriff or Deputy Sheriff, as by Lay he 
may, nor to hinder the Under Sheriff in Caſe of the High Sheriff's 
Death, when he acts as High Sheriff, from conſtituting a Deputy, 
nor to hinder ſuch Sheriff or Under Sheriff from receiving the lawful 
Fees of his Office, or from taking Security for the due anſwering the 
ſame, nor to hinder ſuch Under Sheriff, Deputy Sheriff, Seal-Keeper, 
Sc. from accounting to the High Sheriff for all ſuch lawful Fees 
as ſhall be by them taken, nor for giving Security ſo to do, nor to 
hinder the High Sheriff from allowing a Salary to his Under Sheriff, 


Q 6G 6 6 © 


© Eg. or other Officers. 


Dall. 3, 514. 
Hob. 13. 1 


8 


1 


(H) Ok the High Sheriff's Power and Duty 
in appointing an Under Sheriff, and other 
Deputies : And herein, 


1. Ok the Under Sheriff, and in what Banner appointed. 


A oP the King by his Letters Patent granteth to the Sheriff 
Cuſtodiam Comitatus, without any expreſs Words to make a De- 


puty, yet hath the Sheriff Power to make a Deputy or Under Sheriff 
W 
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who may execute all the Miniſterial Parts of the Office ; for Experience, 

ſays my Lord Hobart, proves, thar' many Sheriffs cannot execute it SP" 
themſelves; from the (a) Antiquity therefore and Neceſſity of this Of, 13 84 
ficer the Law takes Notice of him, and on his being appointed, the e 
Law implicitly gives him Power to execute all the ordinary Offices of Victcomitis. 


the Sheriff himſelf that can be transferred by Law. Datt Sb, 3.— 

; | nd in the 
Statute Veſim. 2. c. 39. he is called Subwicecomes; and in the Statute 11 H. 7. c. 15. Shire Clerk. 4 Co. 
Mitton's Caſe. 9 Co. 49. Dyer 355. 


He is, ſays my Lord Hobart, in Nature of a general Bailiff to the 7. 13. 
Sheriff over the whole Shire, as others are over the Hundred ; and be- 
ing in Effect but the Sheriff's Deputy, according to the Nature of a 
Deputation, he is removeable as an Attorney is; and though made ir- 
revocable, yet may the High Sheriff remove him; but having once | 
appointed him, though he may totally remove him, yet he cannot (/) (5) 2 Prown: 
abridge him of any Part of his Power. 281. 

The High Sheriff may execute the Office himſelf, and the Under Dall. 54. 3. 
Sheriff bath not, nor ought to have, any Eſtate or Intereſt in the Of- 
fice itſelf ; neither may he do any Thing in his (c) on Name, but () An Under 
only in the Name ot the High Sheriff, who is anſwerable for him. * oſt 

: a in the 


Name of the High Sheriff, becauſe the Writs are directed to the High Sheriff. Sa/t. 96. | 


By the 3 Geo. 1. cap. 15. G. 8. it is enacted, © That if any Sheriff ſhall 

die before the Expiration of his Year, or before he be ſuperſeded, | 

the Under Sheriff ſhall nevertheleſs continue in his Office, and exe- 

cute the ſame in the Name of the Deceaſed *till another Sheriff be 
appointed and ſworn; and the Under Sheriff ſhall be anſwerable for 

the Execution of the Othce during ſuch Interval, as the High Sheriff 

wauld have been; and the Security given by the Under Sheriff and 

his Pledges ſhall ſtand a Security to the King, and all Perſons whatſo- 

ever, for the due performing his Office during ſuch Interval.” 

The Under Sheriff, before he intermeddle with the Office, is to be 

ſworn; this is injoined (4) by the Statute 27 EIix. cap. 12. and the (4) That be- 
Form of the Oath there preſcribed, fore this Sta- 


{faxes 7 2 tute the Un- 
der Sheriff was never ſworn. 1 Rol. Rep. 274. Per Cole. 
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And now by the 3 Ceo. I. cap. 1 5. 8 19. it is enacted, That all Under 
Sheriffs of any Counties in SHth Britain, except the Counties in ales 
and County Palatine of Cheſter, before they enter upon their Offices, 
ſhall take the following Oath, viz. I A. B. do ſwear, that I will well 
and truly ſerve the King's Majeſty in the Office of Under Sheriff of 
the County of and promote his Majeſty's Profit in all 
Things that belong to the ſaid Office as far as I legally can or may, 
© and will preſerve the King's Rights and all that belongeth to the 
* Crown, I will not affent to decreaſe, leſſen or conceal the King's 
© Rights, or the Rights of his Franchiſes; and whenſoever I ſhall have 
© Knowledge that the Rights of the Crown are concealed or withdrawn, 
| © be it in Lands, Rents, Franchiſes, Suits or Services, or in any other 
* Matter or Thing, I will do my utmoſt to make them be reſtored to 
© the Crown again; and if I may not do it of myſelf, I will certify 
and inform ſome of his Majeſty's Judges thereof, and will not reſpite 
* or delay to levy the King's Debts for any Gift, Promiſe, Reward or 
* Favour, where I may raiſe the ſame without great Grievance to the 
* Debtors. I will do Right as well to Poor as to Rich, in all Things 
* belonging to my Office. I will do no Wrong to any Man for any 
* Gift, Reward or Promiſe, nor for Favour or Hatred. I will diſturb 
* no Man's Right, and will truly and faithfully acquit at the Exchequer 
Vol. IV. 1 | all 
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Dale. Sb. 445. 
2 Keb, 352. 


Hob. 12, 13. 
Moor 856. 
| Gods. 212. 
* 1 Brownl. 65. 


4} ; Hob. 12, 13. 
' Gadb. 212. 
$ 1 2 Brownl. 
30 j 281. Sir 
4 Daniel Norton 
i v. Sims, 
| 
1 


Hob. 14. 


GG KK a a aa Of AA a aaa a aa an a aa ro &@ a @:6 


nn 


all thoſe of whom I ſhall receive any Debts, Duties or Sums of Mo. 
ney belonging to the Crown. I will take nothing whereby the King 
may loſe, or whereby his Right may be diſturbed, injured or de. 
layed. I will truly return, and truly ſerve all the King's Writs to 
the beſt of my Skill and Knowledge. I will truly ſet and return rea. 
ſonable and due Ifſues of them that be within my Bailiwick, accord. 
ing to their Eſtates and Circumſtances, and make due Panels of 
Perſons able and ſufficient, and not ſuſpected or procured, as is ap. 
pointed by the Statutes of this Realm. I have not bought, pur. 
chaſed, or taken to Farm or contracted for, nor have I promiſed or 
given any Conſideration, nor will I buy, purchaſe, or take to Farm, 
or contract for, promiſe or give any Conſideration whatſoever by 
myſelf or any other Perſon For me, or for my Uſe, directly or in- 
directly, to any Perſon or Perſons whatſoever, for the Office of Under 
Sheriff of the County of which I am now to enter upon 
and enjoy, nor for the Profits of the ſame, nor for any Baili wick 
thereof, or any other Place or Office belonging thereunto. I have 
not ſold or contracted for, or let to Farm, nor have I granted or 
promiſed for Reward or Benefit by myſelf or any other Perſon for 
me, or for my Uſe, directly or. indirectly, any Bailiwick thereof, or 
any other Place or Office belonging thereunto. I will truly and dili- 
gently execute the good Laws and Statutes of this Realm, and in 
all Things well and truly behave myſelf in the ſaid Office for his 
Majeſty's Advantage and for the Good of his Subjects, and diſcharge 
my whole Duty according to the beſt of my Skill and Power. 80 
© help me God. | 

Which Oath is to be adminiſtred by ſuch Commiſſioners as ſhall be 
named to adminiſter the Oath to the High Sheriff, as often as a Com- 
miſſion of Dedimus ſhall be ſued forth for that Purpoſe, or by the Ba- 
rons, or one of them, when the Sheriff deſires to be ſworn in Town. 


2. Of Covenants between the Þigh Sheriff, his Under She- 
MK riff, and other Officers. 


It is meet and ſafe, ſays Dalton, for the High Sheriff to take good 
Security from his Under Sheriff and other Officers before he truſt them 
with their Offices; and for this commonly the High Sheriff taketh 
Bonds and Covenants from the Under Sheriff and Friends, as alſo of 
his Bailiffs and Gaoler. | 

And as this is allowed by Law, it is holden, that if an Under Sheriff 
covenants with the High Sheriff to diſcharge and ſave him harmleſs 
from all Eſcapes of Priſoners arreſted by the Under Sheriff, or any by 
him appointed, this is a good Covenant ; for ſince the High Sheriff 
transfers his Authority, it is but reaſonable he ſhould take Security for 
the faithful Execution of it; and there is nothing intended againſt. 
Law, but rather to prevent than connive at Eſcapes, | 

But if the High Sheriff makes J. §. his Under Sheriff, and takes 4 
Bond or Covenant from him that he will not ſerve Executions above 
201. without his ſpecial Warrant, this is a void Covenant, becauſe it 
is againſt Law and Juſtice, in as much as when he is made Under 
Sheriff, he is liable by the Law to execute all Proceſs as well as the 
Sheriff is. 

But it was reſolved in the above Caſe, that though this Covenant 
was void in Law, that yet the Bond was good for the reſt of the Cove- 
nants which were agreeable to Law; and a Difference was taken b& 
tween a Bond made void by Statute and by Common Law ; for upon 


the Statute of 23 H. 6. if a Sheriff will take a Bond for a Point i 
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that Law, and alſo for a due Debt, the whole Bond is void, for the 
Letter of the Statute is ſo; for a Statute is a ſtrict Law; but the 
Common Law doth divide according to common Reaſon, and having 
made that void that is againſt Law, lets the reſt ſtand. 

Alſo it was reſolved, that this Caſe was not within the Statute 23 174. 13. 

I. 6. becauſe it was not a Bond made by or on the Behalf of a Pri- 
ſoner, and becauſe the Statute is not pleaded, as it ought to be, being 
a ſpecial Law. 

So in Debt upon an Obligation entred into by the Sheriff's Clerk, or Mes 242. 
Under Sheriff, for Payment of Money into the Exchequer within 14 Cartwright ,v. 
Days after he received it, who pleaded the Statute 23 H. 6. and averred Dahfwerth. 
that it was taken colore qfficiz; but adjudged upon Demurrer, that the 
Sratute extended only to Bonds taken from thoſe who were to appear, 
or who were in Ward, and not to this Caſe. 

In Debt on an Obligation by the Under Sheriff to the High Sheriff 8% 16. 
for ſaving him harmleſs, the Defendant pleaded, that he had ſaved re v. E! 
bim harmleſs; which on Demurrer was held an ill Plea, becauſe he , vide Tit. 
might have ſaved him harmleſs in ſome Things though not in all, and ran. 
therefore Non damnificatus had been the proper Plea. b 

in Debt by an Under Sheriff againſt his Bailiff on an Obligation to $7. 18. 
ſave him harmleſs in executing, of Proceſſes and other Things contalned Sten v. 
in the Condition, it was objected, that-it was not alledged that the 2 8.0 
Proceſs was to be executed within the Hundred wherein he had Juriſ- — en 4 : 
diction; and this the Court held a good Objection, becauſe the Bailiff h. Won, of 
cannot execute a Proceſs cut of the Hundred wherein he is Bailiff, by the Condition 
Virtue of his general Authority, but only as a ſpecial Bailiff. were general 


to make Re- 
turn of all Warrants directed to him, yet it was to be underſtood of ſuch only as were to be executed 


within the Hundred of which he was made Bailiff, 2 Saund. 414. S. C. cited. 


"mY 


Debt on a Bond to perform Covenants, which was, that the Defen- Si. 30. Jen- 
dant ſhould not let at large any Priſoner arreſted without the Sheriff's _ v. Has 
Warrant; the Plaintiff ſhews the Defendant had let ſuch a Priſoner at“ 
large at Heſtminſter, Ec. it is good without ſhewing the Time and 
Place of the Arreſt, for the Eſcape is the material Part of the Cove- 
nant, and the Manner of the Arreſt is not in Queſtion ; and whether 
he were legally taken or impriſoned, was not material when he was ſuf- 
tered to go at large. | | 

In Debt on an Obligation conditioned to perform the Covenants x11. 26 & 24 
and Agreements in an Indenture made between the Sheriff of Eſex Car. 2. in 
and the Under Sheriff, in which the Under Sheriff covenanted to pay # R, Luis 
all Sums of Money, and to diſcharge the Sheriff of them, which ought , 28 15 
to be paid by the Sheriff touching the Execution of the ſaid Offce; 3. C. 8 
Defendant pleads Performance generally; Plaintiff in his Replication aſ= 
ſigns a Breach in Non-payment of 40 J. to the Gaoler of Chelmsford, ex- 
pended pro materia tangent” execut* offic” predift', viz. for the conduct- 
ing of a Priſoner from Chelmsford to Jork Caſtle, and for his Meat and 
Drink in the Journey, which Sum the Gaoler hath recovered againſt the 
Sheriff, Defendant rejoins that the Recovery was for a particular 
Matter between them, and not for Matter touching his Office, and 
concludes to the Country ; upon which the Plaintiff demurs. It was 
urged for the Plaintiff, and agreed to by Vid Juſtice, that the Defen- 
dant ought not to have concluded his Rejoinder to the Country, but 
to have left it to the Plaintiff to anſwer to, Per Cur. there is no good 
Breach aſſigned ; for the Recovery within this Covenant ought to be 
for ſuch Matter as concerns the Sheriff, and which by Law he is com- 
pellable. The Recovery againſt the Sheriff was in an Aſumpſit. It 
does not appear that the Sheriff was obliged to bring him to Thrk. It 


does not appear that there was any Habeas Corpus; and the Sheriff can- 
not 
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all thoſe of whom I ſhall receive any Debts, Duties or Sums of Mo. 
ney belonging to the Crown. I will take nothing whereby the King 
may loſe, or whereby his Right may be diſturbed, injured or de. 
layed. I will truly return, and truly ſerve all the King's Writs to 
the beſt of my Skill and Knowledge. I will truly ſer and return rea. 
ſonable and due Iſſues of them that be within my Bailiwick, accord. 
ing to their Eſtates and Circumſtances, and make due Panels of 
Perſons able and ſufficient, and not ſuſpected or procured, as is ap. 
pointed by the Statutes of this Realm. I have not bought, pur. 
chaſed, or taken to Farm or contracted for, nor have I promiſed or 
given any Conſideration, nor will I buy, purchaſe, or take to Farm, 
or contract for, promiſe or give any Conſideration whatſoever by 
myſelf or any other Perſon for me, or for my Uſe, directly or in. 
directly, to any Perſon or Perſons whatſoever, for the Office of Under 
Sheriff of the County of which I am now to enter upon 
and enjoy, nor for the Profits of the ſame, nor for any Baili wick 
thereof, or any other Place or Office belonging thereunto. I have 
not ſold or contracted for, or let to Farm, nor have I granted or 
promiſed for Reward or Benefit by myſelf or any other Perſon for 
me, or for my Uſe, directly or indirectly, any Bailiwick thereof, or 
any other Place or Office belonging thereunto. I will truly and dili- 

ently execute the good Laws and Statutes of this Realm, and in 
all Things well and truly behave myſelf in the. ſaid Office for his 
Majeſty's Advantage and for the Good of his Subjects, and diſcharge 
my whole Duty according to the beſt of my Skill and Power. 80 
© help me God.“ 

Which Oath is to be adminiſtred by ſuch Commiſſioners as ſhall be 
named to adminiſter the Oath to the High Sheriff, as often as a Com- 
miſfion of Dedimus ſhall be ſued forth for that Purpoſe, or by the Ba- 
rons, or one of them, when the Sheriff deſires to be ſworn in Town. 


2. Df Covenants between the High Sheriff, his Under She- 
riff, and other Officers. 


It is meet and ſafe, ſays Dalton, for the High Sheriff to take good 
Security from his Under Sheriff and other Officers before he truſt them 
with their Offices; and for this commonly the High Sheriff taketh 
Bonds and Covenants from the Under Sheriff and Friends, as alſo of 
his Bailiffs and Gaoler. 

And as this is allowed by Law, it is holden, that if an Under Sheriff 
covenants with the High Sheriff to diſcharge and ſave him harmleſs 


from all Eſcapes of Priſoners arreſted by the Under Sheriff, or any by 


him appointed, this is a good Covenant; for ſince the High Sheriff 
transfers his Authority, it is but reaſonable he ſhould take Security for 
the faithful Execution of it ; and there is nothing intended againſt 
Law, but rather to prevent than connive at Eſcapes, | 
But if the High Sheriff makes F. §. his Under Sheriff, and takes a 
Bond or Covenant from him that he will not ſerve Executions above 
20 J. without his ſpecial Warrant, this is a void Covenant, becauſe it 
is againſt Law and Juſtice, in as much as when he is made Under 


Sheriff, he is liable by the Law to execute all Proceſs as well as the 


Sheriff is. | 
But it was reſolved in the above Caſe, that though this Covenant 
was void in Law, that yet the Bond was good for the reſt of the Cove- 
nants which were agreeable to Law; and a Difference was taken b& 
tween a Bond made void by Statute and by Common Law ; for upon 


the Statute of 23 H. 6. if a Sheriff will take a Bond for a Point _— 
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that Law, and alſo for a due Debt, the whole Bond is void, for the 
Letter of the Statute is ſo; for a Statute is a ſtrict Law; but the 
Common Law doth divide according to common Reaſon, and having. 
made that void that is againſt Law, lets the reſt ſtand. | 

Alſo it was reſolved, that this Caſe was not within the Statute 23 77. 13. 
II. 6. becauſe it was not a Bond made by or on the Behalf of a Pri- 
ſoner, and becauſe the Statute is not pleaded, as it ought to be, being 
a ſpecial Law. 


So in Debt upon an Obligation entred into by the Sheriff's Clerk, or Aer 242. 


Under Sheriff, for Payment of Money into the Exchequer within 14 Cartwright ,v. 


Days after he received it, who pleaded the Statute 23 H. 6. and averred P4//r'v. 
that it was taken colore qfficiz; but adjudged upon Demurrer, that the 

Statute extended only to Bonds taken from thoſe who were to appear, 

or who were in Ward, and not to this Caſe. 


In Debt on an Obligation by the Under Sheriff to the High Sheriff 9% 16. 


for ſaving him harmleſs, the Defendant pleaded, that he had ſaved Moth v. Et. 


bim harmleſs; which on Demurrer was held an ill Plea, becauſe he , vide Tit. 
might have ſaved him harmleſs in ſome Things though not in all, and ©" 
therefore Non damnificatus had been the proper Plea. pe? 
in Debt by an Under Sheriff againſt his Bailiff on an Obligation to $7. 18. 

ſave him harmleſs in executing of Proceſſes and other Things contalned Szughton v. 
in the Condition, it was objected, that-it was not alledged that the 0 80 
Proceſs was to be executed within the Hundred wherein he had Juriſ- - Nee : ; 
diction; and this the Court held a good Objection, becauſe the Bailiff 8 of 
cannot execute a Proceſs cut of the Hundred wherein he is Bailiff, by the Condition 
Virtue of his general Authority, but only as a ſpecial Bailiff, were 28 

| to make Re- 


turn of all Warrants direfted to him, yet it was to be underſtood of ſuch only as were to be executed 
within the Hundred of which he was made Bailiff. 2 Saund. 414. S. C. cited. 


Debt on a Bond to perform Covenants, which was, that the Defen- Sid. 30. Jen- 
dant ſhould not let at large any Priſoner arreſted without the Sheriff's _ ** 
Warrant; the Plaintiff ſhews the Defendant had let ſuch a Priſoner at“ 
large at Heſtminſter, Oc. it is good without ſhewing the Time and 
Place of the Arreſt, for the Eſcape is the material Part of the Cove- 
nant, and the Manner of the Arreſt is not in Queſtion ; and whether 
he were legally taken or impriſoned, was not material when he was ſuf- 
tered to go at large. 

In Debt on an Obligation conditioned to perform the Covenants x1. 26 & 27 
and Agreements in an Indenture made between the Sheriff of E & Car. 2. in 
and the Under Sheriff, in which the Under Sheriff covenanted to pay #- &, Leuuin 
al! Sums of Money, and to diſcharge the Sheriff of them, which ought ! 2 a 
to be paid by the Sheriff touching the Execution of the ſaid Office ; 8 C. N 
Defendant pleads Performance generally; Plaintiff in his Replication aſ- 
ſigns a Breach in Non- payment of 40 J. to the Gaoler of Chelmsford, ex- 
pended pro materia tangent” execut* offic* prœdict', viz. for the conduct- 
ing of a Priſoner from Chelmsford to Tor“ Caſtle, and for his Meat and 
Drink in the Journey, which Sum the Gaoler hath recovered againſt the 
Sheriff. Defendant rejoins that the Recovery was for a particular 
Matter between them, and not for Matter touching his Office, and 
concludes to the Country ; upon which the Plaintiff demurs. It was 
urged for the Plaintiff, and agreed to by Vid Juſtice, that the Defen- 
dant ought not to have concluded his Rejoinder to the Country, bur 
to have left it to the Plaintiff to anſwer to. Per Cur. there is no good 
Breach aſſigned ; for the Recovery within this Covenant ought to be 
for ſuch Matter as concerns the Sheriff, and which by Law he is com- 
pellable. The Recovery againſt the Sheriff was in an Aſſumpſit. Te 
yore not appear that the Sheriff was obliged to bring him to Pork. It 


des not appear that there was any Habeas Corpus; and the Sheriff can- 
not 


— — 


6—— 


"= Fs 


TO 2 
2 — — 
— * - * — — * 
* 32 da. > — ä = 
2 — 
_ = 
a 33 — - ee "oo" 2 n _ 18 ä — N 3228 — * 
— * 
P 


. — — — — 


— e 3 
m_— 
, * 
— „ — 
po = . 
8 0 r 
1 * , lh. eto 8 
— : 1 = 
_ _ + - — — 
* - 


Le Mp — 
7 ey — 


PR baked 
* 


e — | — 


= 3 . 


5 ä 


7 — 
E enn < * 
- „„ 


— 


12 I OI 


— — 
©. — — 
— 
— "= 


* 5 
- 


440 


nn. 


not deliver his Priſoner to another Sheriff without an Habeas Corpus, 
upon the Back of which he writes his Charges, which are allowed by 
the Judges of Aſſiſe; and this ſhall be allowed to him upon his Ac. 
count in the Exchequer, if the Priſoner was carried inte another County ; 
but if it was in the ſame County, he ſhall not have Allowance for his 
Charges; as to that which is aſhgned, that Part became due for find. 
ing Meat and Drink for the Priſoner ; this is no Breach ; for before the 
Party is convicted he ought to live at his own Charges, and therefore 
till Conviction hath his Goods, but after Conviction at the Charge of 
the King; and therefore the Sheriff ſhall have Allowance in the Ex- 
chequer. At the Plaintiff's Requeſt the Court permitted him to diſcon- 
tinue paying the Defendant all his Coſts without Proceſs, 


3. Ok Afs that may be done by either of them, oz where the 
High Sheriff muſt himſelf be perſonally preſent, 


#-b.12, 13. As it is impoſſible the High Sheriff can himſelf perſonally execute 
Salk, gg. every Branch and Thing belonging to his Office, and as the Law from 
the Neceſſity of the Thing, and in Furtherance of Juſtice, allows him 
to make a Deputy, hence it is neceſſary that ſuch Deputy ſhould in 
all Things, in which the High Sheriff's perſonal Preſence is not re- 
quired, have the ſame Power with the Sheriff himſelf; and as by the 
Nomination of him the Sheriff implicitly confers on him a Power cf 
doing all ſuch Offices as he himſelf could execute, and which may be 
transferred by the Law, it is likewiſe held, that the Deputy's Autho- 
rity is by Law ſo equal with the Principal's, that any Condition, Cove- 
nant or other Bargain to reſtrain it is void ; and therefore it is nov 
univerſally agreed, that the Under Sheriff may make Bills of Sale 
upon Executions, aſſign Bail-Bonds, make Return to Writs, and in 
general do every Thing that the Sheriff himſelf can do. | 
Dalt.$h,10z, Upon any Writ or Proceſs delivered to the Under Sheriff, he, 33 
well as the High Sheriff, may direct his Bailiff or other Officer to arrelt 
or otherwiſe to execute ſuch Proceſs ; but ſuch Bailiff or other Officer 
muſt ſerve or execute it himſelf, for he cannot command any other to 
do it either by Word or Writing. 
Palt.$h.104, So the Under Sheriff, Bailiff, or other ſuch Officer, may if need be, 
= take the Poſſe Comitatus, that is, what Number of other Perſons they 
ſhall think good, to execute any Writ, Proceſs or other lawful Warrant 
to them directed, and ſuch as ſhall not aſſiſt them therein, being re- 
quired, ſhall make Fine to the King. 
Caſe: in B. R. And as the Under Sheriff is principally active in the Execution of 
454- the Office, ſo the Courts have refuſed to grant an Attachment again 
the High Sheriff where the Under Sheriff. refuſes to return a Writ, 
(a) Gravely but will grant an Attachment againſt ſuch Under Sheriff, and by (4 
v. Ford, Hil. Rule oblige the High Sheriff to return ſuch Attachment againſt the 
* n Under Sheriff; but the uſual Courſe is to direct the Attachment 10 
: the Coroners. | 
Cro.Eliz.294, A Writ upon the Statute of Northampton was awarded to the She- 
Lewvett v. Far- riff and Juſtices, of Peace of the County of Norfolk to remove a Force; 
ah the Under Sheriff by Command of the High Sheriff executed the Writ, 
and by Virtue thereof arreſted F.S. and it was held, that the Execu- 
tion of the Writ by the Under Sheriff was good, eſpecially as it named 
him only by the Name of his Office, and not by his proper Name, 
and as it did not expreſly command him to act in his proper Perſon. 
Dali, Sb. 34. But in all Caſes where the Writ commands the Sheriff to g0 in 


Perſon, there the Writ is his Commiſion, from which he cannot - 
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or return Mandavi Ballivo, &c. for he cannot grant over the Judicial 


viate; but if the Sheriff returns that he was there in Perſon, and this 
Return be received and filed, then any Information to the contrary 
comes too late, becauſe by the filing "tis become Matter of Record, 
againſt which no Averment in Pais lies, neither can the Party have 
Error upon the Return. 
As in a Writ of Partition, the Sheriff muſt be on the Lands in Per- C., EA 9; 
ſon according to the Direction of the Writ; and if he be not, the 10. Clay's 
Court upon Information thereof, before filing the Return, will order Cafe. 
the filing to ſtay; and if upon Examination it be ſo found, will award 
a new Writ. | | 
So in a Writ of Rediſſeiſin, in which by the Statute of Merton the 11 2. 4 5. 
Sheriff is Judge as well as Officer, he muſt execute it in Perſon, and © ©. 12. 
cannot make a Deputy. | | 93 g 
So in a Writ of Enquiry of Waſte, the Sheriff muſt himſelf go in * 
Perſon and view the Place waſted; for though in this Caſe he is not 525 17 
in Strictneſs Judge, but is to N by the Oaths of twelve Men, Sc. 8 Ce. 52. 
yet his Writ being in Nature of a Commiſſion, he muſt execute it in 4 Ce. 65. 
Perſon ; and as he is in loco Fudicis, if the Land lie in a Franchiſe, 2 7. 390. 


the Sheriff cannot make his Warrant to the Bailiff of the Franchiſe, DS th 


pl. 1. 


Power, but he muſt enter the Liberty and execute the Writ himſelf, 
So in a Writ of Admeaſurement of Dower and Paſture, the High F. N. B. 148. 
Sheriff muſt execute theſe in Perſon, being Vicountiel and not return- Dale. Sh. 3 4. 
able, and to which the Parties may plead before the Sheriff in the ©? ©" 
County, if they think fit, unleſs way are removed in C. B. by a Pore, 
which the Plaintiff may do without ſhewing any Cauſe. | 
So in a Writ de nativo habendo, if it goeth to the Sheriff to hold Bre. Of. 36. 
Plea of the Matter, there he is both Judge and Officer, and muſt exe- Dal. Sb. 34. 
cute it in Perſon ; but where it is directed to the Sheriff returnable in 
B. there his Office is miniſterial only, and he may execute it by his 
Under Sheriff or Deputy. | 
In a Writ of Juſticies, which is a Commiſſion to the Sheriff to hold 2 Leon. 34.— 
Plea above 40 s. the High Sheriff muſt execute it in Perſon ; and if it Jet in this 
be done by the Under Sheriff, the Judgment thereon is ' utterly void, 88 


x Coke holds, 
and coram non Fudice. that the Suit- 


ors are Judges, and not the Sheriff, 6 Co. 12, 13. 


It hath been adjudged, that an Aſſignment of Priſoners by the Un- Mich.6 Geo. 2. 
der Sheriff is as valid as if made by the High Sheriff himſelf, _ . Holt 


v. Greenlaw. 


4. The Panner of appointing Bailiffs and other (2) Officers ; % ry we + 


and therein of his being anſwerable fo2 their As, & PLS 
muſt appoint four Perſons in the County in his Name to make Replevins, De. 


Although all Writs and Proceſſes are directed to the High Sheriff, Dall. Sb. 103, 
and uſually delivered to the Under Sheriff, yet it being impoſſible for A7 | 
them to execute them all themſelves, they are to make out Warrants Sos. 26: 


or Precepts to their (5) Bailiffs and other Officers, who are to execute . 
ne f od oe char Þ a . . (6) A Bailiff is 
the fame ; and for that Purpoſe they are impowered to appoint a Bai- 4% ake the 

liff in each Hundred, and may appoint a ſpecial Bailiff or particular fame Oath ap- 
Perſon to execute a Writ upon any certain Occaſion. | Pointed to be 


f N taken by the 
Under Sheriff, by the Statute 27 Elix. c. 12. but a ſpecial Bailiff, or one employed by the Sheriff for a par- 
ticular Time only, as to execute one Writ, c. is not obliged to take the Oath, 1 For. 249. 2 Lev. 151. 
—— The Sheriff may take Security from them, as he is anſwerable for their, Acts. Stil. 18. — For the 
Form of ſuch Securities, vide Dalt. 118.— Cannot abridge them of their Power, 2 Brown. 283. 
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Bal 55. 117. But though the Sheriff, having a Writ directed to him, may autho- 
riſe others to execute it, yet the Perſon to whom he directs it muſt 


(a) And there- himſelf (a) perſonally execute it; but any one may lawfully aſſiſt him. 
fore an Arreſt 

by a Bailiff's Follower is not good. 6 Med. 211.—And there made a Quære whether good, though in the 
Bailiff's Preſence. —If a Warrant be directed to two Men jointly to arreſt another, yet either of them 
alone may do it. Co. Lit. 181.—If a Warrant be directed to a Bailiff, and Stranger conjunctim et diviſin, 
it may be executed by the Stranger only. Dall. Sb. 104. LE 


Noy 101. If a blank Warrant be filled up with the Name of a ſpecial Bailif, 
Moor 770. either by the Party himſelf or Bailiff, without the Privity or ſubſe. 
quent Agreement of the Sheriff, this is ſuch an Abuſe and Contempt, 
for which an Attachment will be granted. - _ 27 
Caſes 6 B.R. Alſo the Sheriff ought not to make a blank Warrant for the Attor. 
27. er | : 
144 Ch. ). ney to fill up with a ſpecial * 0 * 
2 Lev. 19. In Treſpaſs for a Battery and Impriſonment, the Defendant juſtifts 
N Jones v. Orten. by a Writ out of the King's Bench directed to the Sheriff, and a War. 
* 2 2 1 Saund. rant thereupon made to him; the Plaintiff demurs ſpecially, becauſe 
| "2" «it is not pleaded that the Writ was delivered to the Sheriff in the com- 
| mon Form; to which it was anſwered, that it was not neceſſary to be 
ſo pleaded ; for if in Truth a Writ be ſued out, and he make a Wer- 
rant before the Writ comes to his Hands, *tis well, and the Precedents 
are both Ways; and of this Opinion was the whole Court. 
But now by the Statute 6 Geo. 1. cap. 21. f. 53. it is enacted, That 
© no High Sheriff, Under Sheriff, their Deputies or Agents, ſhall make 
© out any Warrant before they have in their Cuſtody the Writs upon 
© which ſuch Warrants ought to iſſue, on Forfeiture of 10/7. 
And by the 54th Section of the ſaid Statute, © Every Warrant to 
© be made out upon any Writ out of the King's Bench, Common Plex: 
or Exchequer, before Judgment, to arreſt any Perſon, ſhall have the 
© ſame Day and Year ſet down thereon as ſhall be ſet down on the 
© Writ itſelf, under Forfeiture of 104. to be paid by the Perſon who 
| © ſhall fill up or deliver out ſuch Warrant.” | 

1 Rel. Abr. 98. If a Bailiff Errant takes JF. S. in Execution at the Suit of J. D. and 
Attorton v. after he eſcapes by a Reſcue of himſelf, the Sheriff, if he will, may 
1 Hlarauad. have an Action upon the Caſe againſt the Bailiff for this Eſcape, be- 
1 cauſe when he takes upon him to be his Bailiff, there is an Aſſump/i in 

"8 | Law to keep the Prifoners ſafely, and not to ſuffer them to eſcape. 
| ONE Under Sheriffs, Bailiffs, Ec. are looked upon as the High Sheriff's 
(3) For this Officers, for whom he ſhall anſwer as their (J) Superior, and thtit 


1 we 2 58 Acts are to many Purpoſes conſidered as his own. 
J. 382, 400. | 
1 9 Co. 98. 2 Fon, 60. 2 Lev. 158. I Vent. 314. 2 Mod. 119. Ney 69. 
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1 | Latch 187. But though the High Sheriff muſt anſwer for his Under Sheriff and 


[| Pali. Sh. 3. other Officers, vet he is not to be puniſned criminally for their Acts, 


nor to be impriſoned nor indicted for their Miſdemeanors. 

1 Rel. Ar. And therefore for the perſonal Torts and Injuries of ſuch Officers 
94: #7; they muſt anſwer themſelves; as if the Demandant in a Writ of Entry 

T5175: ſar Diſſeiſin delivers a Writ of Summons to the Under Sheriff of the 
S. O. %% County, and he ſummons the 'Tenant upon the Land accordingly, and 
Hd. © notwithſtanding does not return the Writ, an Action upon the Cale 
may be brought againſt the Under Sheriff, if the Plaintiff pleaſes ; for 
1 G perhaps the Sheriff had no Notice thereof, and 'it may be the Under 
1 Sheriff took the Fees for the Execution of the Writ. 


vs | 2 Fon. 197. One who is arreſted by a Sheriff's Bailiff is in the Sheriff's Cuſtod), 


! 74%. 214- and if reſcued, the Sheriff may alledge that he was reſcued out of bis 
9 Cuſtody. | e | | 


2 | | But 
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But although in Law the Cuſtody of the Bailiff be the Cuſtody of 2 C4. 586. 
the Sheriff, yet the Sheriff upon a Reſcue cannot return that ſuch a %% id. 
one was in his Cuſtody, and reſcued out of the Cuſtody of his Bailiff, 2 on 1070 
becauſe of the Repugnancy ; but he may return that he was reſcued en 
out of his own Cuſtody, although he was never in his actual Cuſtody, 
or that he was reſcued out of his Bailiff's Cuſtody. 

So an Arreſt by the Sheriff's Officer is in Judgment of Law the 5 Ce. 89. 
ſame as if the Arreſt were by the Sheriff in Perſon, and if ſuch Officer 1 K. 46», 
ſuffer the Party arreſted to eſcape, the Action muſt be brought againſt 9+ 
the Sheriff. 

But if the Sheriff directs his Warrant to his Bailiff, and afterwards c..7;-.-, 
F. &. puts in his own Name as ſpecial Bailiff, and thereupon arreſts the 
Defendant, who eſcapes, here J. S. ſhall be only chargeable, and not 
the Sheriff, becauſe the Defendant was never in the Sheriff's Cuſtody. 


3 


5. Ot his Jurisdicion over Gaols and Saolers. 


Although all Gaols and Priſons regularly belong to the (a) King, 1 345. 
yet the Sheriff ſhall have the Cuſtody of all Perſons taken by Virtue 40.39. 
of any Precept or Authority to him directed, notwithſtanding any 9 % 
Grant by the King of the Cuſtody of Priſoners to another Perſon, Fe 


| ; (a) Alchough 
a Subject may have the Cuſtody or keeping of them. 2 t. 100.—But it is ſaid that none can claim a 


Priſon as a Franchiſe,- unleſs they have alſo a Gaol-Delivery. -Sa/#. 342. Farefl. 31. — Cannot be erected 
by leſs Authority than by Act of Parliament. 2 nf. 705. But wide 11 e 12 V. 3. c. 19. by which Ju- 


ſlices of Peace on Preſentment of the Grand Jury are impowered to raiſe Money for that Purpoſe, and Tit. 
Gaol and Gaolcy. | 


Every County hath two Sorts of Gaols, one for Pilger by the Latch 16. et 


Sheriff taken for (5) Debt, and this the Sheriff may appoint in any / 1 4. 


Houſe, or where he pleaſes; the other is ſor Breach of the Peace and 55 Sn 
Matter of the Crown, which is the (c) County Gaol. f * * 


| | 6h c. 20. $.13.it 
ſhall not be lawful for any Sheriff or Gaoler to lodge Priſoners for Debt and Felons together in wo 6. ah 


but they ſhall be kept apart, upon Pain that they that offend againſt this AR ſhall forfeit their Office and 


treble Damages to the Party grieved. (c) By the 1 Ann. c. 6, thoſe taken on an Eſcape Warrant are to be 
ſent to the County Gaol. 


Though the Sheriff may remove his Gaol from one (4) Place to Hd. 202. 
another within his Bailiwick, yet he muſt keep it and his Priſoners LAY 16. 
within it, and not ſuffer them to go at large out of the Priſon, though . 


.* 4 "2 

he himſelf attends them. Ad boo 
is Pri ; King's B 

cannot Keep his Priſoners in other Place than where the old Priſon is appointed, but the Conte * 


may by Rule appoint it to be Kept in any Place in Eng/and, but then the Marſhal is to keep them, and 
the Extent of the Priſon is to be limited by the Rule. Cre. Car. 466. 1 Rol. Abr. $10. And: that this 
was the proper Method to be taken where the Priſoners were in Danger of the Infection by the Plague, 


_ 29. et vide 19 Car. 2. c. 4. for impowering Juſtices of Peace to remove Priſoners in Caſe of In- 
ection. | | | 


- 


| By the 2 Geo. 2. cap. 22. f. 1. No Sheriff, Bailiff or other Officer 


© ſhall convey any Perſon by him arreſted, by Virtue of any Proceſs 
© or Warrant, to any Tavern, Alehouſe or other Publick Victualling 
* or Drinking-houſe, or to the Houſe of ſuch Officer, or of any Te- 
* nant or Relation of his, without the free Conſent of the Perſon ſo 
© arreſted, nor ſhall carry any ſuch Perſon to Priſon within 24 Hours 
© from the Time of Arreſt.” 
i But by the 3 Geo. 2. cap. 2. F. 6. © If any Perſon ſhall be arreſted by 
Virtue of any Proceſs or Warrant, and ſhall refuſe to be carried to ſome 
lafe Dwelling-houſe of his own Appointment, ſo as ſuch Dwelling- 


houſe 


444 Sheriff. 


© houſe be in a City or Market-Town, if ſuch Perſon ſhall be there 
c arreſted, or if out of a City or Market-Town, then within three 
Miles from the Place where the Arreſt ſhall] be made, and ſo as ſuch 
© Houſe be not the Houſe of the Perſon arreſted, provided it be with. 
© in the the ſame County and Liberty, it ſhall be lawful for the Of. 
« ficer to carry the Perſon ſo refuſing to Gaol by Virtue of ſuch Pro- 
6 a. | i 
The Gaoler is but the Sheriff's Servant, whom he may diſcharge at 
his Pleaſure; and if he refuſes to ſurrender up or quit Poſſeſſion of 
the Gaol, the Sheriff may turn him out by Force, as he may any pri. 
vate Perſon ; alſo they are each of them ſo far under the Regulation 
of the Court of King's Bench, that they will compel the Sheriffs to 
(a) Where the (a) aſſign Priſoners, G. and Gaolers to ſurrender up Gaols, Ec. 


new Sheriff 
was not bound to take Delivery of a Priſoner but in the common Gaol of the County. Poph. 85. 2 Lew, 


54. Hard. 30, 33. 


Rg. 295. 


Confirmed by By the 14 E. 3. cap. 10. it is enacted, In the Right of the Gaolz 

19 H. 7. c. 10. c which were wont to be in the Ward of the Sheriffs, and annex 
© to their Bailiwicks, it is aſſented and accorded that they ſhall be re. 
© joined to the Sheriffs, and the Sheriffs ſhall have the Cuſtody of the 
© ſame Gaols as before this Time they were wont to have, and they 
© ſhall put in ſuch Under Keepers for whom they will anſwer.” 

2 Lev. 159, And therefore if a Gaoler, who is the Sheriff's Servant, ſuffers 

5 62. Priſoner to eſcape, the Action muſt be brought againſt the Sheriff, n 

* 5 Mod. againſt the Gaoler; for an Eſcape out of the Gaoler's Cuſtody is 

414, 416. Intendment of Law an Eſcape out of the Sheriff's Cuſtody. 


Where it is 

faid in general that Gaolers are liable for Eſcapes ; but the Queſtion being there touching the Eſcape of a 
ſon committed for a criminal Offence, muſt be underſtood of Eſcapes in thoſe Caſes, for which whoer 
de facto occupies the Office of Gaoler, is liable to anſwer ; nor is it material whether his Title to the Of: 
be legal or not. Hal. P. C. 114. 2 Rol. Rep. 146. 2 Hank. P. C. 135. et wide Hard. 29, 35. Ti 
where Actions for Eſcapes are ſaid to lie againſt Gaolers, ſuch abſolute Gaolers are intended as Writs 
directed to. — Yet it hath been holden by my Lord Chief Juſtice Holt, that an Action lies for a volum 
* 6 the Gaoler as well as againſt the Sheriff, it being in Nature of a Reſcue. 2 Sall. 4 
3 Salk. 18. a 


(1) Ok the pꝛeceding and ſucceeding Sheri; 
and therein of the Acts neceſſary to be doit 
by each of them, | 


Dall. Sb. 18. T H E old Sheriff may execute his Office until his Writ of Dil- 
charge be delivered to him; and by the Statute 12 E. 4 Ch. l. 
© If any Sheriff execute or return any Writ or Warrant within Mich 
© mas Term after the 6th of November, and before any Writ of Dil 
charge delivered to him, he ſhall not be damnified by the Statute 23 
H. 6. cap. 8. although he hath occupied the Office before the Days of 
Return Craſtino Martini, Octabis Martini, or Quinden Martini. 
And by the 17 E. 4. cap. 6. Every old Sheriff ſhall have Power # 
well to execute and return every Writ or Warrant, as to execute 
every other Thing which to the Office pertaineth, during the Terms 
of St. Michael and St. Hilary, unleſs he be lawfully diſcharged. 
Aur 186, In an Action of falſe Impriſonment, the Defendant pleaded that he 
364. St. was Sheriff of V. and that by Virtue of a Capias directed to him he 


Tebis Caſe. arreſted the Plaintiff, Sc. the Plaintiff replied that J. S. was then 
2 Sheriff; 


* R K A 
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Sheriff; to which the Defendant rejoined, that he had not Notice of 
J. Hes Patent, and that no Writ of Diſcharge was delivered to him; 
and on Demurrer it was adjudged for the Defendant, and that he con- 
tinued Sheriff 'till the Writ of Diſcharge delivered to him, or perfect 
(a) Notice of the new Patent. | | 


(a) It ſema 

| | | | | the better 
Opinion, that delivering the Writ of Diſcharge to the Clerk of the County Court, though in the Abſence 
of the Sheriff, is ſufficient Notice, becauſe every Perſon being obliged to give his Attendance there, ſhall be 
preſumed to be preſent. Dyer 355, Cromp. 203. Dalt. Sh. 18. 


But if the old Sheriff, after he is diſcharged, ſhall make his War- Dall. Sh. 18. 
rant or Precept to any of his late Bailiffs or Officers to arreſt another, 
and the Officer by Force thereof ſhall arreſt the Party, an Action of 
falſe Impriſonment will lie againſt both the Sheriff and Officer. ; 

So where the old Sheriff returned the Proclamation upon an Exigent Dyer 41. 
after that he was diſcharged of his Office; and it was adjudged that D. 54. 18: 
the Outlawry was void, and the Party was diſcharged. 

All Writs are by View and by Indenture preciſely to be ſet over by 2 Ret. AU. 
the old Sheriff to the new, and if they have been executed by the 457 458. 
old Sheriff, they muſt be returned by him or in his Name, and (5) in- 33 
Jorſed by the new Sheriff; but if there hath been no Execution by ee 30 p 
the old Sheriff of them, then the Return is to be in the new Sheriff*s 4 * 
Name. dorſatur mihi 


deltberatum 
Fuit per R. S. armiger' miper wic' prox” predeceſſor meum in exit” ab officio ſuo. Dale. Sh. 18, 


If the Return of the old Sheriff happen to be erroneous, and that a Dal. Sb. 19. 
new Sheriff be choſen, yet the Court may cauſe the old Sheriff or 
his Under Sheriff, Clerk or Deputy, to amend the ſame. 

The old Sheriff is to deliver over by (c) Indenture all the Priſoners Cr». Ez. 
in his Cuſtody charged with their reſpective Executions, and *till ſuch 365, 366. 
Delivery by him they remain in the Cuſtody of the old Sheriff, and 1 2 
he ſhall be anſwerable for them. | 4 2 - 
| Co. 72. 
2 Rel. Abr. 457. (c) For the Form whereof, vide Dalt'$h. 18. 


If the Sheriff dies, and before another is made one in Execution 3 Co. 72. 
goes at large, (d) this is no Eſcape, for the Priſoners were in the Cu- Els. 366. 


itody of the Law *rill a new Sheriff made; bur after a new Sheriff is 3 


made, he is bound to take Notice of all Executions againſt any Per- but to take 
ſons he finds in the Gaol, for there is no Perſon to make Delivery or him again. 
give him Notice thereof. 1 Mod. 14. 
If F.S. be in Execution at the Suit of A. and B. ſeverally, and the , c, 71. 
Sheriff at the End of his Year delivers him over to the new Sheriff by Welley's Caſe, 
Indenture, in which Indenture the Execution at the Suit of A. only is adjudged | 
mentioned, and the Execution at the Suit of B. is omitted, this is an 1 
Eſcape, for which an Action lies againſt the old Sheriff, though J. &. Peph. 85 SC 
continues in Priſon ; for ec inflante that the old Sheriff hath delivered Cr. Z/;z. 
his Priſoners to the new, (e) he ceaſes to have the Cuſtody of them, 365. S. C. 
and he cannot be in the Cuſtody of the new Sheriff at the Suit of B. x5 mays 
with which he was never charged; and though the Executions are of 3 
pon 
Record, yet the new Sheriff is not bound to take Notice thereof. a ſpecial Ver- 
| J; 
found alſo that the old Sheriff gave no Notice of this Execution to the new, and affirmed = 3 of 
Error in the Exchequer Chamber; but it is ſaid, that it ſeemed to the Juſtices, that Notice by Parol would 
have been ſufficient though the Execution was not mentioned in the Indenture. (e) And the new Sheriff is to 
be charged with an Eſcape after. Cro. Fec. 380.—But if a Priſoner is omitted out of the Indentures, and 


ſo 2 turned over at all, he remains in the Cuſtody of the old Sheriff. 1 Sid. 335. Ney 51, 2 Leon, 54. 
2 Keb. 224. | 


Vor. IV. 8 X Ic 
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Mich. 6 Gu. Tt hath been adjudged, that an Aſſignment by the Under Sheriff is 
2 OA ſufficient; and alſo that an Aſſignment of the Priſoners, though not 
3 by Indenture, ſhall bind the new Sheriff if he has Notice of the 

Cauſes wherewith the Priſoners are charged ; for it ſeems the Form of 

. the Indenture was introduced only for the Conveniency and Securi 

of Sheriffs; and therefore if a Note or Schedule only is made of the 

Priſoners, with the Cauſes of their Impriſonment, and this delivered 
(a) That the to the new Sheriff, and thereupon he accepts the Cuſtody of the (a) 
new Sheriff is Gaol, they are as effectually turned over as if done by Indenture ; J;. 
2 3 lenti non fit injuria; and the new Sheriff can no more pretend Igno- 
bc rance when the Truſt he engages in is declared to him by Deed Pol, 


of a Priſoner 
but in the than by Indenture. 0 


common Gaol 
of the County. Poph. 85. 2 Leon. 54. Hard. 30, 33.— A Writ for the new Sheriff to compel an Af 


ſignment by Indenture from his Predeceſſor. Reg. 295. 


Dali Sb. 19. If upon a Fi. Fa. the Sheriff ſeiſes Goods, and he returns that 
Sa/k. 323. Goods to ſuch a Value remain in his Hands pro defectu emptoram, and 
he is removed, yet he, and not the new Sheriff is to proceed in the 
Execution; for Execution being an intire Thing, he who begins muſt 

end it; and upon his Neglect a Diftringas nuper vicecomitem lies, of 

3 which which there are (Y) two Sorts, one to diſtrain the old Sheriff to ſel 
Koo: 8.4 and bring in the Money, the other to ſell and deliver the Money to 
34 H. 6. 36. the new Sheriff, to bring it into Court, which plainly ſhews his Autho- 


Raſt. 164.— rity continues by Virtue of the firſt Writ. 


And that the 
Diſtringas, which commands the new Sheriff to diſtrain the old one to ſell and bring in the Money, is the 


moſt uſual. 6 Mod. 299. 


Cre. Fac, 52, And therefore it hath been adjudged, that if the Sheriff on a}. 
Fac. 73 ua 

Moor 557. Fa. ſeiſes Goods to the Value of the Debt, and pays Part of the Debt, 
1 Rel. Abr. and is diſcharged before he hath ſold the reſt of the Goods or having 
293, . returned his Writ, that notwithſtanding ſuch Diſcharge, and without 
But in Lie. any Writ of Venditioni exponas, he may ſell the Goods remaining in 
44. S. C. it is his Hands, and ſuch Sale and Execution ſhall be good by Force of the 


laid to be ad- Writ of H. Fa. 
judged cont. 


but ſeems to be a Miſtake ; et wide Hob. 207. Cre, Flix. 597. Yelv. 6. Dyer 98. Godb. 276. Cn 
Fac. 515. Latch 117. 4 Leon, 20. 2 Saund. 47, 345. 1 Med. 31. 


Cro. Eliz. If a Fi. Fa. (before the Statute) had been delivered to the Sheriff 
446. On; g Nov. and he had executed it the ſame Day, and after a Writ of 
; : DN dated 6 Nov. had been delivered to the Sheriff the ſame 

X Day, if it did not appear the Sheriff had Notice of it before the Exe- 

cution ſerved, the Execution had been good. | — 

By the 3 Geo. 1. cap. 15. f. 9. When any Sheriff ſhall by Proceſs out 
of the Exchequer extend any Goods, Sc. into the Hands of his Ma- 
jeſty, Ge. for any Debts due to the Crown, and ſhall die or be ſu- 
perſeded before a Venditioni exponas be awarded for Sale, or before 
he has made actual Sale thereof, and a Writ ſhall afterwards be 
awarded to a ſubſequent Sheriff, who ſhall make Sale of ſuch Goods 
Sc. the Barons of the Exchequer if ſitting, or if not ſitting, they, t 
any one of them of the Degree of the Coif, ſhall ſettle the Fees ot 
Poundage for ſuch Seiſure and Sale between ſuch preceding and ſub- 
© ſequent Sheriff, with regard to the 'Frouble each Sheriff had in the 
Execution of ſuch Proceſs.” a | 
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J Where moze than one Sheriff, 


which Cuſtom ſeems, to be founded on the Charter of King Fob, 


who granted the Sheriffwick of London and Middleſex to the Mayor 4 
and Citizens of London, at the Farm of 300 J. per Ann. fo that that be- Se 262. 
ing a Grant in Fee of the Sheriffwick to them as a Corporation, they Car. 432. 


had a Right to name one or more Officers in order to execute the ſame, 1 L 254. 


and they thought it proper to name two Officers indifferently to execute 
both Offices, and both of them execute as one Sheriff, though the Writ 
in Middleſex is directed to them as one, Vic” Com” Middleſex Præcipimus 
tibi; in that of London it is to both, Vic“ Comitib' London Pracipimus vobis 
and the Reaſon of this Difference ſeems to be, that before this Grant 
of the Sheriffwick to the Corporation, the Corporation nominated to 
the Crown, and the Crown appointed the Sheriffs for London, and 
the London Sheriffs were reſponſible to the King for the London 
Profits of the Sheriff wick; and that was the Reaſon why two were ap- 
pointed, that both might be reſponſible, and this Nomination was that 
the Citizens might exhibit to the King reſponſible Perſons; and that 
ſeems to be the Reaſon, that in many of thè Corporations that are 
Cities and Counties, there are two Sheriffs; but when, by the Char- 
ter of King ohn, the Sheriffwick of London and MidMefex was granted 
to the Citizens as a perpetual Fee-Farm, then they elected their She- 
riffs, which before were nominated for London only, and the Election 
of the two was for both Sheriffwicks; but the Directions of the King's 


Writs were as before, viz. in London to the two Sheriffs, and in Middle- 
ſex as if there was only one. 1 


Where there are two Sheriffs, they regularly make but one Officer, 4 N. 65. 
and therefore if one of them die, the Office is at End until another is 1 u. 289. 


choſen, and the Courts of Weſtminſter can award no Proceſs to the other. 


If one Sheriff of London make his Return without his Fellow, this l 70. 
being as no Return at all is not aided by the Statute, which aids in- LL. Rep. 129. 


ſufficient Returns, for the Court takes Notice that one Sheriff there is 
two Perſons. ; f b 


But though they are conſidered but as one Officer, yet where in an 4 Med. 65. 
Information for a Riot committed in Cheſter, it was ſuggeſted on the . 152. 


Roll that one of the Defendants. was Sheriff, whereupon the Lenire 
was prayed and directed to the other Sheriff, and they found guilty , 
and it was moved in Arreſt of Judgment that the Penire ſhould be 


awarded to the Coroner, becauſe both Sheriffs make but one Officer; there ſaid, 


but in this Caſe it was adjudged! that the FVeuire was well awarded, and 
that where one Sheriff is challenged the other ſhall ſupply the Place, 
and that the Coroner is nct the Perſon' to exccute the Proceſs 


King's Courts but where the proper Officer is wanting, which cannot 
de where there is one Sheriff. 611 nies: | | 


agaioſt Player, the Perires were directed to the other Sheriff alone; e- 


on 


In a Writ of Error to reverſe an Outlawry, among other Errors it Cee. Fac. 576. 
was aſſigned that the Direction of the Exigent to the Sheriffs of the Cle v. 
City of Lincoln was Quod capias Corpus ejus ita quod Habeas Corpus ejus, * 


Sc. where, they being two Sheriffs, the Writ ought to have been 
Capiatis et habeatis; ſed nom allocatur, for they both be but one Officer 
to the Court; and although in the End of the Writ it is ita quod habentis 
ibi hoc breve, yet there is no Repugnancy, for it is good both Ways. 


If 


N London and Middleſex thete are two Sheriffs; the Beginning of Priv. Lond ;. 


Warrington, 


Carth. 214. 


Caſes Bethel, 


of the London, againſt 
Harvey, and 
of Rich, She- 
riff of London, 
vide Stil. 342. 


448 RT Sheriff,” 


Cro.Eliz.625. If there are two Sheriffs of the ſame. Place, and an Action of Eſcape 
roy 74. is brought againſt them both, if one of them dies, yet the Writ ſhall 
City of York. not abate; for it being in Nature of a Treſpaſs, and meerly perſonal, 
the Party can only have Remedy againſt the Survivor. 
Carth. 145. A Priſoner in Moodſtreet Compter upon meſne Proceſs on a Plaint 
1 Show. 162. levied againſt him, Ec. eſcaped ; whereupon the Plaintiff brought bis 
Ryding v. Ed. Action againſt both Sheriffs of London, and upon a Demurrer to the 
hee Declaration the Plaintiff had Judgment; and it was reſolved, that tho' 
the Plaint was levied before one Defendant only in his Court, and the 
Priſoner eſcaped out of his Compter, yet that both Sheriffs had the 
Cuſtody of the Priſoners in both Compters, and by Conſequence the 
Action was well maintainable againſt both. | 


as. 
— 


ll 
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() Of his Duty and Ads as a Judicial 
Officer. | 


Vide Furiſdic- S HE Sheriff hath in many Things a Judicial Authority, and par- 
tion of this ticularly in his Torn, which is the King's Court of Record holden 


as Tit. hefore the Sheriff for the redreſſing of common Grievances within the 


County. ' 1 : n FR” : l : 
In this Court the Sheriff had antiently a very large and ample 
Cromp. Fur. 8 1 : 
212. Juriſdiction, for he could not only inquire of all capital Offences, 3 


Stamf. 84. Treaſons and Felonies, but likewiſe ifſue Proceſs on them and deter- 
on of mine the ſame; but his Power herein is now much reſtrained by Sia. 
> Hil 11:9 tute; and 1ſt, by the Statute of Magna Charta, cap. 17. by which iti 
p. C. 60. enacted, © That no Sheriff, Conſtable or other Bailiff of the King ſhall 
2 Hawk, P. C. hold Pleas of the Crown.“ 2dly, By the Statute of 1 E. 4. cap. 2. 
66. his Power of making out Proceſs upon theſe Indictments is taken away 
as well in Caſe of Indictments of Felony, as other Miſdemeanors with- 
in his Cognizance ; but he is to deliver all ſuch Preſentments and In- 
dictments to the Juſtices of the Peace at their next Seſſions, who are 
to make out Proceſs thereupon, and hear and determine them; but if 
the original Preſentment were not within the Juriſdiction of the Torn, 
the Juſtices of Peace ought not to proceed upon ſuch Indictments, 
though removed before them. | 
> Harold. p. C. But though the Sheriff by the abovementioned: Statutes is reſtrained 
66, 67. from determining in capital Offences, and of iſſuing Proceſs in uch 
2 Hal. Hi. Caſes, yet hath he ſtill in his Turn a Judicial Authority, virtute Offict 
P.C. 69. of inquiring and taking Preſentments of all capital Offences of a pub- 
(4) 297 * lick Nature, as all Treaſons and Felonies at (a) Common Law, Af- 
tale an In. faults and Batteries, if accompanied with Bloodſhed ; all Affrays, be- 
quiſition of ing in terrorem populi; common Grievances, as Breaking of Hedges, 
Rape, becauſe Dikes or Walls; all common Nuſances, as Annoyances to common 
-— _ . Bridges or Highways, Bawdy-houſes, Sc. and all other ſuch like Of. 
bar fences, as Selling corrupt Victuals, Breaking the Afſiſe of Beer and 
by Statute. Ale, Neglecting to hold a Fair or Market, keeping falſe Weights © 
2 Hal. Hit, Meaſures, Oc. 


P. C. 69. 
2 Hawk, P. C. Alſo a Sheriff, as Judge of a Court of Record, may in his Torn 
58. impoſe a Fine on all ſuch as ſhall be guilty of a Contempt in the Face 


of the Court, and on a Suitor refuſing to be ſworn, and on a Bail) 


_ refuſing to make a Panel, and on a Tithingman refuſing to mow 
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and wo 3 1 . — muy M 9 l 
1 Sheriff, 449. 
Preſentment, and on a Juryman refuſing to preſent the Articles given 
in Charge, and on a Perſon duly choſen Conſtable refuſing to be | 
{worn. | Ke 8 4133 
But he cannot take a Preſentment concerning the Freehold, as he Daz. 87 26; 
cannot hold Plea of Lands; and therefore if a Preſentment charge a 3 Med. 13 8. 
Perſon with not repairing a Highway as he ought to do by the Tenure 
of his Lands, this is to be removed into the King's Bench, and there 
traverſed. tees i kli, ob ont ne . \ 
The Sheriff, as he is a principal Conſervator of the Peace within his Cr». Car. 26. 
County, may ex Officio award Proceſs of the Peace, and take Surety 2 Hat F.C. 
for it; and it ſeems the better Opinion, that the Security ſo taken by?! 
him is by the Common Law looked on as a Recognizance or Matter 
of Record, and not as a common Obligation or Matter in Pais only, 
for that it is taken by him by Virtue of the King's Commiſſion, by 
which he is intruſted with the Cuſtody of the County, and conſe- 
quently has by it an implied Power of keeping the Peace within ſuch 
County. , | | | 
In Gans Caſes the Sheriff hath two Powers, or a double or two-ſold Dat. 83. 34; 
Authority; the one as Judge, and the other as an Officer, in the one Vie what 
and the ſame Buſineſs; as in a Writ of Rediſſeiſin, in a Writ of In- Writs he is to 
quiry of Waſte, in a Nativo habendo, and in a Writ of Admeaſurement — 0 
of Paſture, Sc. in theſe Caſes the Writ is as a Commiſſion to the Shes 
riff, and by Virtue thereof the Sheriff is Judge of the Cauſe. 
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() Of his Duty and Acts as a Miniſterial 


Officer: And herein, 


1. That he is the pꝛoper Officer to execute all Writs, except 
in Cale of Partiality, | 


fl Sheriff is the immediate Officer to the King's Courts, to Dal. Sz. 90. 
whom all Writs and Proceſſes are regularly to be directed, and Phd. 74. 
who is to execute the ſame without Favour, Dread or Corruption, Der 60. 
and to which he is ſworn. . l 2 | 

And as this is an Employment for the Good and Convenience of 5% 5; ras, 
the Publick, if the Sheriff refuſes to receive a Writ, or to execute it, 102. © 
this is an Offence of a publick Nature, for which he may be (a) fined (a) An Exi 
and impriſoned; alſo ſuch an Injury to the Party grieved for which gent Jelivered 


an Action on the Caſe lies. ; to the Sheriff 

5 | Dan g. was imbeziled, 
and a Copy of it returned by him, for which he was amerced 30 J. for the Return of the Copy, and 20 /. 
tor the Imbezilment. 5 H. 4.5. Dale. Sb. 202. Ta 


And if any, ſays Dalton, doth fear the Malice, indirect Dealing, Dall. S. 205; 

or Negligence of the Sheriff, Se. in the Execution of any Writ, they 
may deliver their Writs in the open County Court, or in any other 
Place in the County; and may take of the Sheriff or Under Sheriff, 
being preſent, a Bill, wherein the Names of the Demandants and 'Te- 
nants mentioned in the Writ ſhall be contained, whereto, upon Re- 
queſt made by him which delivered the Writ, the Sheriff or Under 
Sheriff ſhall put to their Seal for a Teſtimony, without any Fee ; and 
if they refuſe, others preſent may pur their Seals as Witneſſes, 
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Co. L. 158.2. But though the Sheriff is the proper Officer to whom Proceſs is to 
Vide Tit. whe directed, and who is to execute the ſame, yet if he be partial, that 
* is, ſuch a one as from his Conſanguinity or Affinity, his being under 
the Power of either Party, cannot be preſumed indifferent in making a 
Return of a Jury, in ſuch Caſe the Jenire ſhall be directed to the Co- 
roners, if they are impartial,” or to thoſe of them who are ſo; and in 
Cafe all the Coroners are partial or not indifferent, as every Of. 
ficer who hath any way to do with the Adminiſtration of Juſtice 
ought to be, then the FVenire ſhall be directed to two Elizors named by 
the Court, and againſt whom for that Reaſon no Challenge can be 
taken. ; 
Mod. Caſer But as the Sheriff is the proper Officer to return Juries, if there be 
248. no legal Exception againſt him the Court cannot flip him, 2nd order 
another to return a Jury, without the Conſent of the Parties, to try an 
Iſſue at the Niſi Prius; but if there be any lawful Objection to him, 
and it appears ſo on Affidavit; then a ſpecial Jury may be ſtruck by 
the Maſter of the Office without the Conſent of the Parties. 
Cro. Car. If one that is Sheriff of a County levies a Fine, the Writ of Cove. 
af ol 6, nant is to be directed to the Coroners ; for though the Sheriff is the 
2 proper Miniſter for the Execution of all Writs, yet where the Writ is 
cad brought againſt himſelf, and where he with others are Parties to it, 
to prevent Partiality, which every one is naturally guilty of, to himſelf, 
it has becn the Practice to direct the Writ to the Coroners. 


Moor 5 47. In Replevin it appeared that the Liberate on a Statute was exe- 
cuted by the Conuſee, being himſelf Sheriff; and this was held er- 
roneous. w—_— 


2 Vent. 216. If a Sheriff of a County in a City be in Contempt, the Attachment 
is to go to the Coroner, and not to the Mayor or chief Officer of the 
Corporation in ſuch City or Town; and if the Offender be out of 
his Office, the Attachment ſhall be directed to the new Sheriff. 


2. That he cannot diſpute the Authozity by whfch they flue, 
102 objet any Jrregularity in them. 


Dall. $h.104, Neither the Sheriff nor his Officers are to diſpute the Authority of 
the Court out of which any Writ, Proceſs or Warrant iſſues, but are 
at their Peril truly to execute all ſuch Writs, Ec. as are directed to 
them by the King's Judges and Juſtices, according to the Command of 
the ſaid Writs, and hereunto they are ſworn. 

Dyer 60. And hence it hath been held, that if a Capias, Exigent or Writ of 

"6 F Execution iſſued againſt a Peer, and was delivered to the Sheriff, that 

222 — A he was obliged to execute it; and that if any ſuch Writ iſſued, and 
Tit. Privilege. 2 4 was taken thereupon and eſcaped, an Action lay againſt the 
eriff. 
22 E. 4. 33. But herein there is an eſtabliſhed Diſtinction mentioned in Variety 
of Wy b of Books and Caſes, to wit, that when a Court hath Juriſdiction of 
e 34. the Cauſe, and proceeds inverſo ordine, or erroneouſly, there the Of. 
Dyer 175. ficer or Miniſter of the Court, who executes the Precept, is excuſable; 
8 Ce. 141. for the Rule is, Quicungque juſſu judicis aliquid fecerit non videtur dil 
5 * ge malo feciſſe, quia parere neceſſe . But when the Judge hath no Ju- 
8 280. riſdiction of the Cauſe, there the Officer is not obliged to obey, and 
Pepb. 203. if he does, it is at his Peril, though be do it by Virtue of a Precept 


2 1720 100. directed to him; a void Authority being the ſame as none at all. 
3 Mod. 325, | 

Carth, 148. 0 
2 Therefore 


— 


+ [ —_ ay ad. — a4 4 mm DD”... as. 


5 + 


=, pf Eq YmY fy 2 oo © 2 


OO << 


Sb 
G, 
A 
WI 
41 
39 
thi 
70 


1 


Therefore if a Forme don iſſues out of the Court of King's Bench, 2 B. 64. 
or an Appeal out of the Common Pleas, though theſe are (a) ſuperior Dal. 85. 105. 
Courts, yet not having Juriſdiction in theſe Matters, the Sheriff is 18 


Eicape the 
not obliged to execute the Writ. Plies do. 
| 3 clared, that 
the Sheriff arreſted J. S. by Virtue of a Latitas, without ſaying out of what Court it iſſued; and it was 
urged, that though the Sheriff could not take Adyantage of an, erroneous Proceſs, that yet he might of a 
void Writ. 5 Med. 413+ N - 491597 I oity 54 | 


If Juſtices of Peace arraign a Perſon of Treaſon in their. Sefions, Dall £2. : 07. 
who is convicted and executed, this is Felony as well in the Juſtices as 
Sheriff or Officer, who executed their Sentence; but if he had been 
indicted of a Treſpaſs, found guilty and hanged, though this had been 
Felony. in the, Juſtices, yet it, would not be to in the Sheriff, becauſe 
a Matter in which the Juſtices had Juriſdiction, and in which they only 
were to blame in exceeding their Authority. op 

In an Action upon the Cale u Banco Regis againſt an Officer of the : N. 45+. 
inferior Court for an Eſeape, if the Plaintiff declares that he brought $09. Richard 
an Action againſt J. S. in the ſaid inferior Court (as in King tn p NEU 
Hull) upon an Obligation made (a) at Hallifax in Comitatu Eberum, © Nay 
and does not alledge this to be within the Juriſdiction of the ſaid in- „ 424. 
ferior Court, and that upon this Judgment was given, and Execution 2 Lutz, 
granted, and the Defendant took him in Execution and ſuffered him 1869. 
to eſcape, and thereupon he hath brought this Action; this Declaration (a) Salk, 202. 


| 3 I Said i Id 
is not ſufficient to charge the Defendant, becauſe it is not alledged have been. 
that the Obligation was made within the Juriſdiction of the Court; otherwiſe if it 


for though the Action be tranſitory, yet this inferior Court having but bad not ap- 
a limited Juriſdiction of Things ariſing within the Juriſdiction, (5) the ee N 
Proceedings there were Coram non Fudice, and wholly void, of which T, g. 


wh. 7 . | . 1 ch Lutav. 1567. 
the Officer ſhall take Advantage in this Action upon the Eſcape. it is ſaid the 


-w Cauſe of Ac- 
tion, by the Declaration appearing to be out of 'the- Jari{diftion, was the Cauſe &f this Action lying. S4ir. 


51. 2 Mod. 197. 3 Lev. 23. like Point. (6) 4 Inſt: 231. 3 Lew. 23, 234. 


So if A. declares that he proſecuted one F.S. in the Court of Ely 2 Md. 29, 
upon a Bond made Infra Juriſdicbiouem, upon which he was in Execution, 32: % . 
and that the Defendant ſuffered him to eſcape, if the Jury find that _ * 
there Was ſuch a Proſecution, but that the Bond was not made Infra 22 58 againſt 
Furiſdictionein, the Action does not lig; for all that was done was Co- Ellis. 
ram non Fudice ; and therefore no legal Commitment; and though the 
Defendant in the Court below pleaded Non eft factum, yet that could 
2 2 Court any Juriſdiction which it had not originally in the 
-auſe. | + 

If after the Year a Capias ad N ergy is taken out, and the Crs F/iz.183. 
Defendant thereupon arreſted, and after ſuffered to eſcape, Debt lies 5%“ Caſe. 
for this Eſcape (c) though the Proceſs was erroneouſly awarded; for it 4%. 29. 


it 
was ſufficient to arreſt him, and the Sheriff may juſtify in an Action * 1 4 
of falſe Impriſonment, and (d) therefore cannot let him at large. judged. 


5 ' c 
Sheriff can take no Advantage of Error in the Proceſs. Cro. Flix 767, 893. 2 Bulf, 5 | 10 4 25 
Godb. 27. Ny 78, Cro. Jac. 280, 289. Stil. 232, 3 Mad 325. Carth. 148. —— Rut otherwiſe if the 
Arreſt was void ; as if the Arreſt, on which the Eſcape 

which the Defendant is Sheriff. Cw. Elis. 877. et wide Ne 51. 1 Brownl. 79. Owen 72. 5 Med. 
413.— If the Judgment for Error is reverſed, the Sheriff may plead Nul tiel Record. 8 Co. 142. 1 Saund. 


39. 1 Lev. 95. (4) Though the Sheriff may juſtiſy the Execution of a Capias teſled out of Term, yet 


the Plaintiff ſhall not take Advantage thereof fo as to charge the Sheriff for an Eſcape. Fareſl. 20. Salt. 
700. per Hel Ch. J. e * oY ” 


If one taken upon a Writ of Excommunicato Capiendo, upon a * 1 Lutz, 121. 
tence in the Spiritual Court for Nan- payment of Money decreed . 
for Tithes and Coſts, eſcapes, an Action will lie againſt the Sheriff 3 


for 


is ſuppoſed, is laid to be ont of the County of | 
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452 Sheriff. 
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for though this is founded on a Matter meerly Spiritual, yet the Pro- 
ceſs iſſues out of a Temporal Court, and is directed to and executed 
by a Temporal Officer, and the Damages conſequential thereupon 
Temporal. | | * 

1 Rol. Rep. If a Commiſſion of Bankruptcy iſſues againſt A. who refuſes to be 


47. examined, and thereupon he is committed to Priſon, and the Gaoler 
2 Bulſt. 236. 
3 to commit, an Action lies by the Creditor for the Eſcape. 


2 If one be taken on a Capias ad Satisfaciendum, between the Teſte - 
Salk. 700, and Return whereof a whole Term intervenes, and the Sheriff ſuffer; - 


Shirley v. him to eſcape, an Action lies againſt him; for this Writ was not void, 

Wright. the Party not being prejudiced thereby, for he had no Day in Court, 
and muſt however lie in Priſon; otherwiſe where taken upon a Catia 
ad Reſpondendum, in which a Term intervenes between the Teſte aud 
Return, for ſuch Writ is void, and by the Intermiſſion the Cauſe is 
diſcontinued and out of Court, and ſo the Sheriff not chargeable. 


* 
* 4 4 1 4 1 


"I * — 2 


vn... 


(NJ) How he is to execute ſuch Writs, 
as And herein, | 

I. That it muſt be without Favour 'o2 Oppreftion, and after 

uch Crit is ackually taken out, and befoze it is returnable, 


Dall. Sb. 109. HE Sheriff being obliged to execute every Writ and Procels il. 
ſuing, and directed to him by lawful Authority, he is likewiſe 
obliged by the Duty of his Office to execute ſuch Proceſs with the ut- 
moſt Expedition, or as ſoon after he receives it as the Nature of the 
Thing will admit of ; and herein there cannot be a ſurer Rule for hin 
to go by than a ſtrict Obſervance of what is injoined by the Writ; 
but as on the one Hand he muſt not ſkew any Favour, nor be guilty 
of any unreaſonable. Delay; ſo on the other Hand he muſt not be 
guilty of Oppreſſion, nor make uſe of other Force nor greater Vio- 
lence than the Nature of the Thing requires. i 
Dall. Sh. 110. If the Defendant doth the Thing commanded by the Præcipe, yet 
the Sheriff is to ſerve the Proceſs, and to make Return thereot. 
9 %ee. A ſworn and known Officer, be he Sheriff, Under Sheriff, Bailiff 
Dall. Sb. 110. or Serjeant, need not ſhew his Warrant or Writ when he cometh to 
Go. Jae. 485. ſerve it upon any Man's Perſon or Goods, although the Party de- 
mandeth it; but a ſpecial Bailiff muſt ſhew his Warrant if the Party 
demands it, otherwiſe he need not obey it; alſo ſuch known Officer 
upon the Arreſt ought to declare the Contents of his Warrant, at 
whoſe Suit he makes the Arreſt, out of what Court, when returnable, 
to the End that, if it be upon an Execution, he may pay the Money, 
and {ſo free his Perſon; or if on meſne Proceſs, that he may put in 
Bail, or agree with his Adverſary. _ | | e 
Dau. Sh. 111. If any Officer do arreſt a Man before that he (a) hath a Warrant, 
by Truth and afterwards doth procure a Warrant, or a Warrant cometh to bim 
fed ak to arreſt the Party for the ſame Cauſe, yet the firſt Arreſt was wrong- 


the Sheriff ful, and the Party grieved may have his Action of falſe Impriſonment. 
had made his 

Warrant before the Writ came to his Hands, this hath been held well, 2 Lev. 19. 1 Sauna. 298, —Þit 
now by the 6 Geo. 1. cap. 21. it is enacted, That no High Sheriff, &c, ſhall make out any Warrant betore 
| they have in their Cuſtody the Writs upon which ſuch Warrants ought te iſſue, on Forfeiture of 1 ot. 


2 And 


ſuffers him to eſcape, as the Commiſſioners had ſufficient Authority 


1 — 


— 


0 


RY R 
And as the Sheriff cannot arreſt before the Writ iſſues, or make his 1 Sia. 229. 
Warrant before it comes to his Hands, it hath alſo been adjudged 2 v. Fack- 
that he cannot execute it after the Return, not even the very next” 

Day after, and before the Qrarto die paſt. INN 
| D104 rn ; C101 IS: 03 4139 


# * Ce » IN. ' 
* * bs * 


57 4 0 = 9:1 ? 3 1 


9 1 2. Df his 


— p * 


= & 5 5 


raiſing the Poſſe Comitat 
By the Common Law the Sheriff may raiſe the. Poſſe Cumitatus or Fire. ti). 2. 
Power of 15 > County, that is, ſuch a Number of Men as are neceſſary cap. 62. 
for his A It ce ln th ' Eyecyrigh, of the King's Writs, Quelling of Fee? lib. 5. 
Riots, Appre ending Ro bers, Sc. and herein every Perſon 1 2 4 
above the Age of Fiftcen,. not aged nor decrepit, is bound to be aid- : 
ing, and (a) if they refuſe to al 


1 YES 


us. 


ſt, may be,puniſhed by Eine and Im- (4) The Sta- 


priſonment. 14 * ö 1 4 tute 2 H. 5 

„ hn warty - cap. 8. in- 
flicteth both Fine and Impriſonment upon ſuch as ſhall not aid the Sheriff, they being thereunto required. 
Dalt. Sh. 356. | 


BY O 7 112 Ju " TR F 2 8 | | 
This Power is not only allbeved ine Sheriff, but likewiſe is given to Pal. Sb. 354. 

his Bailiff or other Miniſter of Juſtice, having, the Execution of the oo - Mp 

King's Writs, and being reſiſted in endeavouring to execute the ſame, 555 


| cit T ASH 348 2 Moor 556. 
may lawfully raiſe ſuch a Force as m y e en enable them to over- 2 If — 


power any ſuch Reſiſtance ; alſo a od able, or even a priyate Perſon, 

may aſſemble a competent Number of People, in order, with. Force 

to ſuppreſs Rebels or Enemies, or Rioters, and afterwards with ſuc 

Force actually to ſuppreſs them; ſo a Tallice of Peace, who has juſt 

Cauſe to fear a violent Reſiſtance, may raiſe the Poſſe in order to re- 

move a Force in making an Entry into, or detaining of Lands. | 
2 | nat was gllawed and injoined herein, by iche (2 By wife. 

Common Law, it was thought neceſſiry by (Y) poſitive, Laws, fo. re- 1. cap; 17. if 

medy the great Inconveniency which there was in antient Times by the = Diltreſs be 

Reſiſtance given to the Kings's Writs, and therefore the Statute (c) * e 2 

Weſtin. a. cap. 39. enacts as follows: Mulloties etiam falſum dant reſpou- 2 

ſum mandando, quod non poterunt exegqui præceptum regis propter reſiſteu- detained, the 

tiam poteſtatis alienjus magnati s. De quo caveat Hic de cætero, quis bijnſ> Sheriff or Bai- 

modi re ſponſa multum redundant in dedecus domini tegis et corone ſur, et —— 

quam cito ſub-ballivi ſui teſtificentitr goed  invenerunt humo'i reſiſteutiam 2 

ftatim omnibus omiſſis aſſumpt” ſectm Poſſe comitat ſui eat in propria per- Shire, Oc. 

ſona ſua ad faciend' execution”, et fi inveniat, Ec. may cauſe the 


| 25 ſaid Caſtle or 
Fortreſs to be beaten down. Dali. Sh. 354. (e) The original Commitment for Contempt ſeems to be de- 


rived from this Statute ; for ſince the Sheriff was to commit thoſe who, teſiſted the Proceſs, the Judges that 
awarded ſuch Proceſs muſt have the fame Authority to vindicate it : Hence, if any one offers any Contempt 
to this Proceſs, either by Word or Deed, he is ſubject to commitment during Pleafure, vis. Agua non de- 
liberetur fine ſpeciali præcepto domini regis ; ſo that notwithſtanding the Statute of Magna Charta, that none 


are to be impriſoned Sine judicis parium, wel per legem terre, this is one Part of the Law of the Land to 
commit for Contempts, and confirmed by this Statute. 


But notwithſtanding what wa 


. 


The Words of this Statute have been conſtrued to extend to Exe- 1 Nel. Abr. 
cutions only, and not to Writs on meſne Proceſs ; and that the Sheriff x © May 
was not obliged to raiſe the Foſs Comitatus where the Party was bail- *' 175 


Ul- 1 Rot. Rep. 
able, for that it cannot be preſumed that in ſuch Caſes the King's Writ 388, mT 
will be diſobeyed. and Cro. Jar. 


: 419. S.C. 
adjudged, and agreed per Cur. that though the Sheriff was not obliged, that yet he may ks bis Pace to 


ſerve meſne Proceſs. Cro. Elix. $68. N 40. Moor 85 2. 3 Built. 198. 2 Lev. 144. 3 Lev. 46. S. P. 
Upon a Writ of Seifin the Sheriff returned that he could not deliver Fitz. Bact. 
Seiſin for Reſiſtance, and for that the Sheriff did not take the Power 147 


of the County according to the Statute, he was amerced 20 Marks. l 
Vor. IV. 5 2 So 


_ Sheriff, 


* 


2 — —_ 
C « . * — * — — * * — 
46320 „3% pr + * * 2 * 
Sheriff. 
* 4+ oh >. 044.4. Dram. 


Dall. Sb. 355. So in a Replevin, if the Sheriff return that the Cattle are in a Fort 
or Caſtle, ſo as he cannot make Deliverance, he ſhall be amerced. - 
Dall. $h.355s. A Man demands the Peace in Chancery againft a great Lord, and 
hath a Supplicavit directed to the Sheriff, Oc. there, if need be, the 
Sheriff may take the Poſſs to aid him to arreſt ſuch Lord. h 
Dall. Sh. 355. The Sheriff, if need be, may raiſe the Power of the County to aſſiſt 
Lamb. 157. him in the Execution of a Precept of Reſtitution ;-and therefore if he 
make a Return thereto, that he could not make a Reſtitution by Rea. 
ſon of Reſiſtance, he ſhall be amerced. wn it 
3 nt. 161. But though it be the Duty of a Sheriff or other Miniſter of Tuſtice, 
2 iſt. 193. having the Execution of the King's Writs, and being reſiſted in endes. 
1 wy vouring to execute the ſame, to raiſe ſuch a Power as may effeQually 
lahmen. enable them to over-power any ſuch Reſiſtance ; yet it is ſaid not 
to be lawful for them to raiſe a Force for the Execution of a Ci! 
Proceſs unleſs they find a Reſiſtance, and it is certain that they ate 
highly puniſhable for uſing any needleſs Outrage or Violence therein, 


4 \ 
% 


3. Ok his bzeaking open Do02s, 


& Co. 91. Regularly the Sheriff cannot in executing a Writ break open th: 
Semain's Caſe. Door of a Dwelling-houſe ; this Privilege, which the Law allows to 
3 tft. 162. a Man's Habitation, ariſes from the great Regard the Law has to every 
Dal. Sb. 350. Man's Safety and Quiet, and therefore protects them from thoſe li- 

conveniencies which muſt neceſſarily attend an unlimited Power in 


the Sheriff and his Officers in this Reſpect ;*and hence it is that every 


Man's Houſe is called his Caſtle. | | . 

5 Co. 92. b. And therefore upon a Capias, Fieri Facias, or other Proceſs at the 

Ce. Elix gog. Suit of a common Perſon, the Sheriff after Requeſt to open the Doors, 
= mw and Denial, cannot (a) break the Houſe of the Defendant, and 

A 4. that in ſuch Caſe the Sheriff would be a Treſpaſſer, though the Exc- 

Ces. Car. 537. cution would be (5) good. 

1 Fon. 430. 

1 Bult. 46. (a) Cannot open a Latch. Dall. 3 the Door was a little opened to ſee who c 

there, and the Bailiffs ruſhed in with drawn Swords. Hob. 62. et wide Hob. 263, 264. (5) But it ſeems to 

be the modern Practice in ſome Caſes, on Complaint by Affidavit, to diſcharge ſuch Executſon, uud do 

grant an Attachment againſt the Officer, | 


5 Co. 91. But notwithſtanding this general Rule, yet in all Caſes where the 
King is Party, if the Door be not open, the Sheriff may break the 
Door of the Party, either to take him, or to execute the Proceſs, if he 
cannot otherwiſe enter therein; but before he enters he ought to ſignify 
the Cauſe of his coming, and make Requeſt to have the Door opened. 
27 35. Upon a Capias grounded upon an Indictment for any Crime whatlo- 
* INE! ever, or upon a Capias from the King's Bench or Chancery, to compel 
50 606. . l 2 
Cm. 170. A Man to find Sureties for the Peace or good Behaviour, or even upon 
a Warrant from a Juſtice of Peace, for ſuch Purpoſe the Officer, may 
break open the Door of a Dwelling-houſe. | 
Goulf. 179. So upon a Capias (a) Utlagatum or Capias pro Fine, in any Action 
4 Leen, 41. whatſoever. F | 
Dalt. Sh. cap. | | | | ; 
94. Mor 60g. Cro. Eliz. 908. Yelv. 28. (a) Though on meſne Proceſs, and at the Suit of the Subjed 
2 Shaw. 87. | 


2 Jon, 233. So upon the Warrant of a Juſtice of Peace for the levying of a For-. 


feiture in Execution of a Judgment or Conviction for it, grounded on 
any Statute, which gives the whole, or but Part of ſuch Forfeiture, to 
the King, and authorizes the Juſtice of Peace to give ſuch Judgment 
or Conviction for it. , 

0 


— 
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So where a forcible Entry or Detainer is either found by Inquiſition Deli. S. 353. 
before Juſtices of Peace, or appears upon their View. | 
So upon (a) a Commiſſion of Rebellion out of Chancery, the She-' Da/r. S. 353. 
riff or his Officers, or the Commiſſioners, may break open the Doors Cn. 47. 
or Houſe to apprehend the Party, whether it be his own Houſe or that () But upon 
of a Stranger, if upon Requeſt ſuch Haufe is refuſed to be opened. an Altach. 


TEAS ff 75% 
Contempt, c. iſſuing out of Chancery, it is ſaid the Officer cannot break open the Door ; but Q e. 
Dall. Sh. 353. f 


; | 3 
So in the Execution of a Commiſſion of Bankruptcy, the Commiſ- 21 7c. 1. 
ſioners or any Officer deputed by them, may break: open the Houſes, © "9: | 
Chambers, Shops, Warehouſes, Doors, Trunks or (Cheſts of the ſaid . $59 

Bankrupt, wherein the ſaid Bankrupt or any of his Goods or Eſtate 
ſhall be, or reputed to be. | F 
By the 3 & 4 Fac. 1. cap. 35. it is enacted, © That upon any lawful 
© Writ, Warrant or Proceſs awarded to any Sheriff or other Officer 
© for the taking of any Popiſh Recuſant ſtanding (b)-excommunicated 30 Cannot 
« for ſuch Recuſancy, it ſhall be lawful, if need be, to break open any otherwiſe 


7 break open 
« Houſe. 'a Door on an 


 Excommunicato Capiendo. Cre. Elix. 747. 


Where one, known to have committed a Treaſon or Felony, or to 2 Haul. P. C. 
have given another a dangerous Wound, is purſued either with or 86. and the 
without a Warrant by a Conſtable or private /Perſon, it is lawful to eee 
break open Doors in order to apprehend him; but where one lies un- ; 
der a probable Suſpicion only, and is not indicted, it ſeems the better 
Opinion at this Day, that no one can juſtify the Breaking open Doors 


* 


in order to apprehend bim. 

It is ſaid to have been reſolved, that where Juſtices of the Peace 2 Haul. P. C. 
are by Virtue of a Statute authorized to require Perſons to come be- 87. 

fore them to take certain Oaths preſcribed by ſuch Statute, the Officer 

cannot lawfully break open the Doors of the Perſons who ſhall be 

named in any Warrant made in Purſuance of ſuch Statute, in order to 

be brought before the Juſtices to take ſuch Oath, becauſe ſuch War- 

rant is not (c) grounded upon a precedent Offence, neither doth it ap- () Upon the 
pear that the Party either is or will be guilty of any. ordinary War- 


rant of 
ſtice of Peace, if not for Felony or Suſpicion thereof, the Officer cannot break open the Done: 5 A7. 


146. | 

This Privilege of a Man's Houſe extends only to the (4) Owner, 5 Ce. 93. a. 
but ſhall not protect any Perſon who flies thither, nor the Goods of 1 84. 186. 
any Perſon conveyed thither to prevent a lawful Execution ; and there- * "4 gn 
fore if a Fi. Fa. be directed to the Sheriff to levy the Goods of A. and fon = lies 
it happens that A.'s Goods are in the Houſe of B. if after Requeſt there. Heb. 
made by the Sheriff co B. to deliver theſe Goods, he refuſes, the 62. 
Sheriff may well juſtify the Breaking and Entering his Houſe. 

In a Writ of Seiſin or Habere Facias Poſſeſſionem in Ejectment, the; Co. in . 
Sheriff may juſtify the Breaking open the Door, if he be denied En- *in Caſe 
trance by the Tenant ; for the End of the Writ being to give the 
Party full and actual Poſſeſſion, conſequently the Sheriff muſt have all 
Power neceſſary for this End; beſides, in this Caſe the Law does not 
look upon the Houſe as belonging to the Tenant, but to him who has 
recovered. : 

Alſo this Privilege extends to a Man's Dwelling-houſe or Out-houſe ; 9% 186. 
adjoining thereto; and therefore it hath been adjudged, that the She- 1 K4. 6582, 
riff on a Fi. Fa. may break open the Door of a Barn ſtanding at a £4 »- 

Diſtance from the Dwelling-bouſe, without requeſting the Owner tor 
open the Door, in the ſame Manner as he may enter a Cloſe, Oc. 
2 So 


[ 
| 
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456 Sheriff. 
ee 50. 80 ona H. Fa. when the Sheriff or his Officers are once in the Houſe, 


2 Show. 83, they may break open any (a) Chamber Door or Trunks for the com- 
Comb. 17, pleating the Execution. | | | 


27. 
4% That this muſt be after Requeſt and Refuſal. Palm. 54. 


— 


Ci Fac. 553. So if the Sheriff 's Bailiffs enter the Houſe, the Door being open, 


1 Rel. Rep. and the Owner, locks them in, the Sheriff miy juſtify- Breaking open 
Pi ez. the Door for the inlarging and ſetting at Liberty the Bailiffs ; for if in 
White 4 this Caſe he were obliged to ſtay till he could procure a Homine Re. 
Whiqhire. plegiando, it might be highly inconvenient ; alſo it ſeems, that in this 
Caſe the Locking in the Bailiffs is ſuch a Diſturbance to the Execution, 

that the Court will grant an Attachment for 5 1 

1 Rel. Rep, So if one be arreſted, and after eſcapes into his Houſe, the Sheriff 
138. may break the Doors to take him, as where one opened his Caſement, 
. and the Sheriff took him by the Hand, Oc. E | 
17 so where an Aﬀray is made in an Houſe in the View or Hearing of 
2 hi og Conſtable, or where thoſe who have made an Affray in his Preſence 
Ron 170. fly to a Houſe, and are immediately'purfued by him, and he is not 
ſuffered to enter in order to ſuppreſs the Aﬀray, in the firſt Caſe, or 

to apprehend the Affrayers, in either Caſe he may break open the 


Doors. 


4. Whether he can execute his-Writ on a Sunday: 


This depends on the Statiſte 29 Car. 2. cp. J. F. 6. by which it is 
enacted, © That no Perſon upon the Lord's Day ſhall ſerve or execute, 
or cauſe to be ſerved or executed, any Writ, Proceſs, Warrant, Or- 
der, — or Decree, (except in Caſes of Treaſon, Felony, or 
Breach of the Peace) but that the Service of every ſuch Writ, Pro- 
ceſs, Warrant, Order, Judgment or Decree{''ſhall be void to all In- 
tents and Purpoſes whatſoever; and the Perſbn and Perſons ſo ſerv- 
ing or executing the ſame ſhall be as liable to the Suit of the Party 
grieved, 'and to anſwer Damages to him for doing thereof, as if he 
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der, Judgment or Decree. “. | 

5 Med. 449. In the Conſtruction hereof it hath been holden, That a Citation out 

Carth. 504. of the Spiritual Court may be ſerved on a Suu, by fixing the ſame 

S. C. to the Church Door, and that the general Words of this Statute do 
not extend to ſuch Proceſs. 

Salk. 626. It hath been adjudged, that a Perſon may be taken on an Eſcape 

Parker v. Sir Warrant on a Sunday, becauſc in Nature of freſh Purſuit, which may 

3 Mer. be on a Sunday, and this only in Nature of it, though it be by a new 

S. C. 95 Method; and this is no original Proceſs; but the Party is in ſtill upon 
the old Commitment continued down. -- 5 

2 Saund. 290. That no Indictment can be taken on a Sunday; and hence it hath 

Vent. 107. been holden, that in every Caption of an Indictment taken in a She- 

2 Keb. 731. riff's Torn or Court Leet, the Day whereon it was taken ought to be 
ſet forth, that it may appear not to have been on a Sunday. 


\ Hawk, P. C. As this Statute makes all Arreſts unlawful, it ſeems the better Opi- 


86. nion, that the killing an Officer who endeavours to arreſt a Perſon on 4 
Sunday is not Murder, though it had been otherwiſe, had ſuch publick 
Officer been killed on an ordinary Day. 

Salk. 78. That the Arreſt is void, ſo that the Party may have an Action of 

5 Md. 95. falſe Impriſonment. | : 

6 Mod. 95. Alſo the Court will relieve on Motion, and diſcharge from ſuch 
Arreſt without putting the Party to his Audita Querela. 


15 5 Jt 


or they had done the ſame without any Writ, Proceſs, Warrant, Or- 
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| 8 | 
5. In what Panner he is to do Execution. | 


The Sheriff in doing Execution muſt be careful that he obſerves the 3 Ce. 11. | 
Direction of the Writ, which is his Authority, as in executing a E. Ce, L. 290. 5, 
Fa. or Levari Fa. by the firſt of which the Goods and Chattels of the SEP 453.7 

. . cad. 441. 

Debtor only can be taken in Execution; and though by the latter the % 01. 
Sheriff may not only ſell the Goods, bur allo collect the Debt out of Gedb. 290. | 
the Profits of the Land, as Corn or Grals growing thereon, yet in nei- Comb. 470. 
ther Caſe has he Authority to meddle with the Debtor's Lands, ſo as | 
to ſell or deliver ſuch Lands to the Creditor in Satisfaction of his | | 
Debt. | | 

And as he has not by theſe Writs a Power to diſpoſe of the Free- Owen 50. 1 
hold or Inheritance, hence it hath been adjudged, that the Sheriff can- 1 Rel. Abr. 
not deliver a Furnace annexcd to a Freehold in Execution, though the A 176. 
Writ gives the Sheriff Authority to levy the Debt upon the Goods * \ 
and Chattels of the Debtor ; and this is indeed a Chattel, yet they do | | 
3 not give the Sheriff any Authority to break or diſunite any Thing | 
from the Freehold, which he cannot do unleſs particularly impowered 
| by Writ. | 


But it hath been held, that if a Soap-Boiler or other Trader, being Sal. 368. | 


an Undertenant, for the Convenience of his Trade puts up Pats, Cop- fer 117. Ch, 1 
pers, Tables, Partitions, and paves the Backſide, Cc. upon a H. Fa. Juſt 22 
againſt him the Sheriff may take them in Execution, in the like Man- n | 
ner as the Leſſee himſelf might have removed them during the Term. 0 
Otherwiſe where ſuclr Trader makes Hearths and Chimney: pieces to Sal. 368. | 
compleat the Houſe, and not for the Conveniency of his Trade. per Holt. 
The Sheriff on a Fj. Fa. or Lev. Fa. cannot ſell an Eſtate for (a) Dall. S. 145. 


Life, which being a Freehold, can no more be affected by theſe Writs 3 Co. 13. 
than any Eſtate of Inheritance, (s) But it is 


| | | aid, that ſince 
the Statute 2g Car, 2. an Eſtate pur auler vie may be ſold by the Sheriff on a F. Fa. Comb, 391, 
On theſe Writs the Sheriff may (5) 2 * of Leaſes for Years, 4 Ce. 74. 
which are but Chattels, be they of ever ſo long Continuance ; alſo P. S 137. 
upon an Flegit the Sheriff may either extend a Term for Years, that * 27. 
is, may deliver a Moiety thereof to the Plaintiff as Part of the Lands % i 2950 


45 (4) But if 
and Tenements of the Defendant, or may fell it abſolutely as Part off -A 


| Sheriff on a 
his Perſonal Eſtate. Fi. Fa. ſells a 


Leaſe or Term 


of a Houſe, he cannot turn the Leſſee out of Poſſeſſion, but the Vendee in ſuch Caſe muſt bring his Eject- 


ment. 2 Show, Rep. 85. 


If a Sheriff, reciting: that the Defendant hath a Term for Years, C/ Elie. 5 84 
ſells it by Virtue of a I. Fa. this Sale is good; for it cannot be in- 4 0%. 74 


4 g 
tended that the Sheriff ſhould certainly know the Beginning and End T “ Cafe. 
of the Term. 6 


But if undertaking to recite it he miſtakes, and ſells the ſaid Term, 4 C 74. 4. 
it is a void Sale, unleſs there be general Words, all the Intereſt, Ec. of 
the Defendant therein. | | 

But a Term cannot be extended without ſhewing the Certainty 4 Co. 74. 4. 
thereof, becauſe after the Debt paid the Party is to have his Term 
again if any Part thereot remains. 

Upon an Elegit the Sheriff is to impanel a Jury, who are (c) to 


make Inquiry of all the Goods and Chattels of the Debtor, and to 
„ Vor. IV. 6 A 


(c) It cannot * 
be done by 
appraiſe the Sheriff 


without an 
Inqueſt, for the Words of the Statute are per rationabile pretium et extentum, which muſt be found ſuch by 


the Oaths of twelve Men, 2 1z/?. 396, Co. Lit. 389. Dyer 100. 5 Co. 74. 
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458 _ Sheriff. 
appraiſe the ſame, and alſo to inquire as to his Lands and Tenements; 
and upon ſuch Inquiſition the Sheriff is to deliver all the Goods and 
Chattels, (except Beaſts of the Plow) and a Moiety of the Lands, to 
the Party, and return his Writ, in order to record his Inquiſition in 
that Court, out of which the Elegit iſſued. 


And although the Creditor takes out an Elegit, yet if it appears to 


1 the Sheriff that there are Goods and Chattels ſufficient of the Debtor's 


— 
urn. 


executed upon to ſatisfy the Debt, he ought not to extend the Lands. 


Goods only is | ; 
not a Fi. Fe. for a Fi. Fa. is executed by Sale by the Sheriff, but the F/zgie by the Appraiſement of the 


Goods by the Jury, and Delivery to the Party. 1 Sid. 184. 1 Lev. 92. 1 Keb. 105, 


Cro.Car.z19., When the Jury have found the Seiſin and Value of the Land, 
the Sheriff, and not the Jury, is to ſet out and deliver a Moiety thereof 


(a) If upon an to the Plaintiff (a) by Metes and Bounds. 
E legit the | 
Sheriff delivereth a Moiety of an Houſe without Metes and Bounds, ſuch Return is ill, and ſhall be quaſhed 


for Incertainty. Carth. 453. per Holt. 


1 Lev. 160. If the Sheriff on an Inquiſition upon an Elegit tetutns the Defen. 
1 5id. 239. dant to have twenty Acres in Dale, and twenty Acres in Sale, and de- 
livers the twenty Acres in Sale for the Moiety of the whole, all is void, 
for he ought to deliver a Moiety of the twenty Acres in each Vill; 
and this may be avoided in Evidence in Ejectment brought for the 


Lands. 
Moor 32. pl. The Sheriff on an Elegit may extend a () Rent-Charge ; for the 
104. Word Land, which is made ſubject to the Execution, includes all He- 


"hp br gg reditaments extendible ; and in this Caſe the Party may diftrain and 
Cro. Elia. avow for the Rent though the Tenant never-atturned ; for the Lay 


656.-— creating his Eſtate, gives him all Means neceſſary for the Enjoyment 
Nor can the of it. 

Office of Fi- 

lazer be extended, for a Man ſhall not have Execution of that which he cannot aſſign, though he may of 
this have an Aſſiſe, ut de libero Tenemento. Dyer 7. pl. 10. 


(c) Hob. 47. Lands in (c) Antient Demeſne upon an Elegit may by the Sheriff be 
4 — 279 delivered in Execution, becauſe the Title of the Land is not directly 
nr put in Plea in the King's Court; (4) but the Statute of Veſm. 2. 
pl. 351. which gives the Elegit, extends not to Copyhold Lands, for then the 


1 Brorunl. Lord would have Tenant brought in upon him without his Admittance 


234. 
0 7 F 8 Conſent. 
9. Cop. 149. | 
Salk. 368. ff one be Tenant for Years without Impeachment of Waſte, and a 


Fi. Fa. comes out againſt him, the Sheriff cannot cut down and ſell 
Timber; for the Tenant had only a Power ſo to do, and no Intereſt, 
as he hath in ſtanding Corn, which upon a . Fa. againſt him the She- 
riff may ſell, 

Dali. Sh 254. Upon the Writs of Habere Facias Seiſinam and Poſſe ſſionem, the Seiſin 
Bro. Sein 7, or Poſſeſſion is uſually performed by the Sheriff by delivering the Party, 
i 4, 30. who recovers, a Twig, Bough, Clod, Oc. of the Land, or if it be of 

an Houſe, by the Delivery of the Ring of the Door, Cc. 

Ce. Lie. 24.4, But though this Ceremony be uſed, yet it is held, that in (e) all Caſes 
% Upoma Where the Writ demands Land, Rent or other Thing in certain, the 
Recovery of Demandant after Judgment may enter or diſtrain before any Seiſin de- 


a Reverſion, livered hi ff 
Common, &e. im by the Sheriff. 


that lie in Grant, the Recoveror is not in Poſſeſſion 'till Execution, Entry or Claim. 1 Co. 94.6. 97. b. 
106. b. Meer 141. Kelw. 108. 


2 | But 
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But in (a) Dower, where the Writ demands nothing in certain, Co. Lir. 34. 5. 
the Demandant after Judgment cannot enter or diſtrain *till Execution (a) 2 
ſued, upon which the Sheriff delivers the third Part in certain. So % parte 
where the Wife of one Tenant in Common demands the third Part of A de B. 
a Moiety, ſhe cannot after Judgment enter 'till the Sheriff hath deli. and upon that 
vered her the third Part, though it is thereby reduced to no more Cer- the grand 


6 Cape iſſued, 

tainty than it was. Ca. in ma- 
num noſiram 

tertiam partem rectoriæ, by Colour of which the Sheriff took the Tithes ſevered from the nine Parts, and 


carried them away with him; and it was agreed by the Juſtices, that the ſame is not ſuch a Seiſure as is in- 
tended by the ſaid Writ, but the Sheriff by Virtue of ſuch Writ ought generally to ſeiſe, but leave them 


where he found them; and the Court was in Opinion to commit the Sheriff ſor ſuch his Miſdemeanorz 
1 Leon. 92. 


* 


Where the Execution is in the Generality without mentioning any 1 Rel. Abr. 
Thing in particular, the Sheriff is to make Execution of the right 564. 
Thing at his Peril, otherwiſe he will be a Diſſeiſor, for he is bound to 
take Notice thereof, and he hath no Warrant from the Court but to 
make Execution of the right Thing. 

A. and B. Tenants in Common of a Manor, A. purchaſes ſeveral Dyer 265. 7, 
Freeholds that lay ſo mixed with the Demeſne Lands of the Manor, 5; | 
that they could hardly be diſtinguiſhed from them; B. brings a Writ ata 
of Partition of the Manor only ; and it was adjudged that Partition 
ſhould be made, and a Writ awarded accordingly ; upon the Execution 
of which Writ A. comes to the Sheriff and Inqueſt, and acquaints 
them with the Purchaſe of the Freeholds that are not Parcel of the 
Manor, and bids them take care how they make Partition of all the 
Lands within ſuch a Compaſs, leſt they offer Violence to their Con- 
ſciences, but does not ſhew them the Freeholds diſtinctly, nor the Li- 
mits of the Manor; which obliged the Sheriff to adjourn to a certain 
Day; on which one of the Inqueſt made Default, and thereupon the 
Sheriff returns a Fine of 40 8. with an Account of the Difficulties they 
met with, et ulterius propter brevitatem temporis breve illud exequi not 
potuit. It was held, that A. ought to ſhew the Bounds of the ſeveral 
Freeholds that he purchaſed, or the Number of the Acres; but if no 
Light or Evidence is given by either Party to the Inqueſt, and they 
make Partition de tanto quantum præſtumitur et dignoſcitur per praſumptio- 
nes, it is good, for they are under an Obligation to execute the Com- 
mands of the Court at their Peri]. : | | 

The Sheriff in executing a Fi. Fa. or Levari Fa. muſt be careful that NI. 119. 
the abſolute Property of the Goods be in the Debtor; and therefore Bro. Tit. Tre/* 
if the Sheriff takes the Goods of a Stranger, though the Plaintiff af. 7% 99. 
ſures him they are the Defendant's, he is a Treſpaſſer, for he is obliged 
at his Peril to take Notice whoſe the Goods are, and for that Purpoſe 
may impanel a Jury to inquire in whom the Property of the Goods is (4) ay. 854 
veſted; and this it is (%) ſaid ſhall excuſe him in an Action of Treſpaſs. 146. 

The Sheriff cannot take in Execution Goods pawned or gaged for ,, 


Debt, nor Goods demiſed or letten for Years, nor Goods diſtrained, 28. 
(e) nor Goods before ſeiſed upon an Execution. 


Pledges 


Cro. Car. 149; 


| | ' 1 Rol. Abr. 
893. (e) 1 Show, Rep. 174.— Unleſs ſuch firſt Execution were by Fraud. Farep.. 37, 38. 


Upon a Levari Fa. to levy the yearly Value of 551. found by In- 1 Sk. 305. 
quiſition on an (4) Outlawry upon a Judgment in Debt, the Beaſts 5 Md 112. 
of a Stranger Levant and Couchant on the Land may be taken, for they „ 

: are Comb. 434, 


| | | | 469. Britton 
. Cole. (a) But where on a Fi. Fa. out of the Exchequer for the Queen's Debt, the Sheriff took the 


Beaſts of F. S. being Levant and Couchant on the Land of the Debtor, and ſold them, this in an Ac- 
tion of Treſpaſs was held not to be lawful; but it was held that they might have been diſtrained for tho 
Queen's Debt. Cro, Eliz. 431. 1 Rot. Abr. 159. et vide Hard. 101. | 
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are the Iſſues of the Land; and were it otherwiſe, it would be in the 
Power of the Party by agiſting his Lands to defeat the King of the 
Benefit of the Outlawry. | 

Salk. 392. If there are two Coparceners of Goods, and a Judgment is given 

1 Show. 173- againſt one of them, the Sheriff upon a E. Fa. upon this Judgment 

2 muſt ſeiſe all, becauſe their Moieties are undivided; for if he feiſty 

Bas: but a Moiety, and ſells that, the other Coparcener will have a Right 
to a Moiety of that Moiety ; but he muſt ſeiſe the whole, and ſel} x 
Moiety thereof undivided, ſo that the Vendee will be Tenant in 
Common with the other Partner. | = 

Cro. Jac. 78. A Perſon had an Annuity for twenty-one Years granted by Queen 

York v. Teoine. ligabeth, payable by her Receiver of her Court of Wards, which 
upon a Fi. Fa. upon a Judgment againſt the Grantee was extended and 
ſold ; and it was reſolved the Extent and Sale was good; for being an 
Annuity certain for Years certain, and payable by the Receiver, it is 
in Nature of a Rent-Charge for twenty-one Years, and is grantable 
over and vendible, and not like an Annuity which chargeth the Perſon 
only. | 

3 Co. 12. On a Writ of H. Fa. the whole Perſonal Eſtate is liable to Execution, 

{a) Comb. except wearing Apparel; and it hath been held, that (a) if the Party 

350. per Halt. hath two Gowns the Sheriff may ſell one of them. 


9 Upon a Writ of E. Fa. the Sheriff cannot (0) deliver the Goods of 
9mjon V. 


f the Defendant to the Plaintiff in Satisfaction of his Debt, but the 
judged. Goods are to be ſold, and the Money in Strictneſs is to be (c) brought 
Lutw. 5 89. into Court. | 

S. P. — Where 


a Sheriff after a Fi. Fa. delivered to him pays the Plaintiff out of his own Money, it is made a Queſtion by 
Hobart, whether the Sheriff may levy the Money on the Defendant. Hob. 207. (5) Though they cannot 
be delivered to the Plaintiff, they may be fold to him. Comb. 452. —- Admitted to be the PraQtice to 
make a Bill of Sale of the Goods to the Plaintiff, Carth. 419.-- But the Sheriff, though he pays the 
Plaintiff out of his own proper Money, yet he cannot keep the Goods to his own Uſe, for the Authority 
by which he acted was to ſell the Goods. Ney 107. 1 Lutw. 589. (c) For it is not of Record without, 
Godb. 147. —— But the Law ſeems otherwiſe; for though the Writ be i7a guod habeas, &c. yet the Shetif 
may return that he hath paid the Money to the Plaintiff. 2 Show. Rep. 87. 3 Lev. 204. 


Ts. $90, If two Writs of Fi. Fa. bear Teſte, the ſame Day, the Sheriff at 
Ft Common Law, and now ſince the Statute (4) 29 Car. 2. is bound to 


Sad ah N execute that which was firſt delivered to him. 
or other Writ | 


TY 


2 


of Execution ſhall bind the Property of the Goods, but from the Time ſuch Writ ſhall be delivered to the 


Sheriff, Under Sheriff or Coroner to be executed; and for. the Manifeſtation of the Time, the Sheriffs, ©. 
their Deputies and Agents, upon the Back of the ſaid Writ ſhall indorſe the Day and Year when received. 
— his muſt be intended as to Strangers who might have a Title to the Goods between the Teſte cl 


- the Writ and Delivery thereof to the Sheriff, but as to the Party himſelf, his Executors and Adminiſtrators, 


"ey Goods ſince the Statute, as before, are bound from the Teſte. 2 Vent. 218. Comb. 33. 2 Show. 435: 
G Mod. 225. : | | 


Salk, 320. Where ſince the Statute A. delivered a Fi. Fa. to the Sheriff at Nine 


Smalcomb v. in the Morning, and after at Ten the ſame Day B. delivered another, 
Buckingham. 44 


17276 deſiring him forthwith to execute it, which he did, and ſold the Goods, 
4 C 379. and after executed A's Fj. Fu. on the ſame Goods, it was held the firſt 


Cenb. 428. Execution was good, and A. had Remedy only by Action againſt the 
S. C. and Sheriff. Mc a, 
Hil: inclined 5 6 


there ſhould be no Fraction of a Day, and that the Sheriff had his Election, Carth. 419. 8. C. the laſt 
bearing Teſte firſt; and per Holt, where a Fi. Fa. is delivered the Sheriff T o- day and another To- morrow, 
and he executes the laſt firſt by making Sale of the Goods, ſuch Sale will ſtand good, and he who delirered 
the firſt Writ hath Remedy only by Action againſt the Sheriff — But if two Writs are delivered the Sheriff the 
ſame Day, he ought to give Preference to that which was firſt delivered; but if he executes the laſt firſt, the 


Execution cannot be defeated by a ſubſequent Execution of the firſt, but the Party concerned in the firſt is 
put to his Action againſt the Sheriff, | 


2 „ | But 


1 ä — eocbene emma 


Sheriff. 461 


But if A. when he delivered his Writ, had ordered the Sheriff to Se/+. 320. 


ſtay Execution 'till the next Day, he could have had no Action againſt 
the Sheriff, | 


WY —Y * * — 
— by 


—— 
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(O0) Ok his Duty in admitting Perſons to 
Wail; and therein of Securities taken fo2 
Eaſe and Favour. , 


HIS depends chiefly on the Statute 23 H. 6: cap. 10. before which D. 55. 356. 
the Sheriff was not obliged to take Bail, unleſs the Party ſued out © 4/4 Head 
a Writ of Mainprize ; but he might have taken Bail on his own Head, * J 
and if he had not' the Body ready according to his Return, he was 
amerced, as he now ' is if the Plaintiff does not take an Aſſignment of 
the Bail-Bond. 96 Lei GOUT I e 
This Statute hath been always deemed an excellent Law, as it frees Plwa. 67: 
Debtors and ſecures them from the Oppreſſion of Sheriffs and their 
Officers, and at the ſame Time prevents ſuch Officers from admitting 
Perſons to Bail not bailable by Law, to the Prejudice of juſt Creditors 
and for this Purpoſe it is enacted, That Sheriffs, Under Sheriffs, and 
other Officers and Miniſters, ſhall let out of Priſon, all Perſons in 
their Cuſtody by Force of any Writ, Bill or Warrant, in any Ac- 
tion Perſonal, or by Cauſe of Indictment of Treſpaſs, upon reaſon- 
able. Surety of Perſons having ſufficient within the Counties to keep 
their Days, (Perſons in Ward by Redemption, Execution, Capias 
Utlagatum or Excommunicatum, Surety of the Peace, and all Perſons 
committed by ſpecial Commandment of any Juſtices except) and no 
Sheriff nor his Officers ſhall take any Obligation for any Cauſe aſore- 
ſaid, or by Colour of their Office, but only to themſelves, nor by 
any Perſon which ſhall be in their Ward by Courſe of Law, but 
upon the Name of their Office, and upon Condition written that the 
© ſaid Priſoners ſhall appear at the Day contained in the Writs, Bill or 
Warrant; and if any Sheriffs or Officers aforeſaid take any Obliga- 
© tion in other Form by, Colour of their Office, it ſhall, be void. 


0 
4 
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© And all Sheriffs, Sc. who (a) do contrary to this Ordinance, ſhall (a) Cro. Elis. 


© loſe to the Party grieved his treble Damages, and ſhall forfeir 40 J.“ 76, 77- 
On the firſt Branch of this Statute it hath been adjudged and ad- Hal. 54. 356 


mitted in Variety of Books and Caſes, that the Sheriff is obliged, in and the Au- b 
ſuch Caſes not excepted by the Statute, to admit the Party to Bail, horities %. 


and that if he refuſes, an Action lies againſt him by the Party injured. | 
And as he is obliged to admit the Party to Bail, hence alſo it hath , Nel. Abr. 
been adjudged, that if the Sheriff return () Cepi on meſne Proceſs, ct 93. 


paratum hal eo, no (c) Action lies againſt him, nor will the Court grant Cro. Eliz.$52. 
an Attachment in ſuch Caſe againſt the Sheriff where he had bailed 7 39.8. C. 


the Party, for this he was obliged to do by the Statute ; and therefore Rh. 
if he is miſtaken in his Sureties, he is not to ſuffer in his Liberty. (% For the 
So (d) if the Sheriff return Languidus where he admitted the P 


: l art y to Return in Ef- 
Bail, no Action lies againſt him. ſect and Con- 


ſtruction of 
Law is true. 2 Mod. 83. 1 Mod. 244. 


(c) But in this Caſe the Defendant muſt not demur to the Decla- 


ration, but muſt plead the Statute. Moor 428. pl. 596. Cro. Eliz. 400. 2 Keb. 591. 1 Sid. 439. 


t Med. 57. 1 Vent. 85. 2 Saund. 15 5. —or upon Not guilty may give it in Evidence. 1 Sid. 439. 
i Med. 58. 1 Vent. 85, (4) Ny 39. Cre. Eliz, 852. 
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1 Ral. Abr. But if the Sheriff returns a Ce.i Corpus and, Paratum habeo, or Lan. 


807. guidus, where the Defendant is at large, without any Bail taken, he 
is not aided by the Statute, but an Action lies againſt him for the falle 
Return. - 

1 Pent. 85. The Party, at whoſe Suit the Arreſt was, may either take an Af. 


1 Salk. gg, ſignment of- the Bail- Bond, (which he may now fue in his own Name) 
6 Med. 122. or if he diſlikes the Security, he may ſtill move to amerce the Sheriff; 
2 Saund. 59. for the Sheriff having returned a Cepi Corpus, it's a Breach of Duty in 
bim not to bring him in according to his Return, for which the Court 
amerces bim as one of their Officers who bas been diſobedient to their 
Writ,” and becanſe the Diſobedience is to the Writ which js, returned 
and filed, the Court amerces him, becauſe it appears on: Record he has 
diſobeyed the King's Writ ; but if the Writ be not returned, and the 
Court makes an Order that the Sheriff ſhall return his Writ in four 
Days, as is uſual, there the Diſobedience is to the pronounced Order 
of the Court,. and conſequently a Contempt of the Court, for which 
an Attachment lies; but if it be in another Term, then there muſt be 
a alas Corpus upon a Ceps returned, becauſe the Sheriff might be 
prepared to have him according to his Writ the firſt Term; but not 
being required to have him in Court the fecond Term, an Habeas Cyr. 
ps is neceſſary, and the Sheriff on this Writ -muſt return the Body, 
or a Languidus, or a Mortuus, or elſe he will be amerced. 
Ce Fe $08. If a Sheriff takes an Obligation with (a) one Surety only, it is good 
2 in enough, and not void by the Statute. Te 
ir Is 1am : 58 | . 
Drury's * 10 C0 100. S. C. cited. (a) May take one, two or more, according to his Piſegetion. C. 
Jac. 286. e bit einn ' | | WOT 
Cro. Elia gos. So in Debt upon an Obligation conditioned for the Appearance d 
8 . one arreſted on a Capias, the Defendant pleaded that the Plaintiff tock 
1, the Obligation from bim and a Stranger who had nothitg, and who 
2 Aud. 175, did>noti inhabit within the County, and pleaded the Statute 23 H 
Moor 636. and inſiſted that for this Cauſe the Obligation was void; but upon be- 
Te = murrer to this Plea it was held, that this Statute' was made for the 
W b. Eaſe of the Party to prevent Oppreſſion, and the Sheriffs inſiſting upon 
tween Coin unreaſonable Securities; but that it did not alter the Law' as to the 
v. Vals. Matter of thoſe: Securities, which the Sheriff was ſtill at Liberty to 
| take in what Manner he pleaſed, fo that he did not vary from the 
Manner - preſcribed by the Statute, or make them oppreſſive to the 
Party; and here his Taking the Security in a leſs ſtrict Manner than 
be might have inſiſted N can be no Foundation for the Party to 
make it void. er 74 ITE | | 


Cro:Eliz.962. It is ſaid that there are only three Forms to be obſerved within 


That it be this Statute; 1ſt, That the Bond be made to the Sheriff himſelf; 
made to him dy, That it be made to him by the Name of his Office; 4dly, That 
only by the . tou! *\L ry - D 3,9 

Name of his it be only for the Party's Appearance at the Day. | 

Office, and he. k 17 12 1 ? ' 14 #3 : W MF ; 4 a ; 8 
ought to expreſs the Day and Place of the Party's Appearance; and theſe Circumſtances being obſerved, 


4 


although it be variant in others, it is. not material. Cro. Fac. 286. and Dyer 119. S. P. 


Noy 69. An Obligation made to a Deputy of a Bailiff of a Franchiſe, or to 
3 an Under Sheriff's Deputy, is void by tbe 23 U. 6. for it ought to be 
185 in the Name of the Bailiff or Sheriff himſelf. x 
Pld 67. The Condition of an Obligation to ſave the Sheriff harmleſs on his 
Dive v Ja. admitting Perſons to Bail who are not bailable by Law, is void by the 
ningl an's Common Law. N | | 
Caſe. . 
10 Co. 100. 6. S. C. cited. 
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If the Sheriff, for the Eaſe and Inlargement of a Priſoner, takes a 10 Ce. 101. 
Promiſe to ſave him harmleſs, this is within the Statute, being within 
the ſame Miſchfef, though'the Statute freaks only of Bonds; alſo ſuch 
Fromiſc- is void by the Common Law. m at en 

On an Attachment for'a Contempt the Sheriff cannot take Bail, Y 9 2. 
and ſich Contempts are only bailable by the Judges of the Court from Ve N v. 
whence the Frocefs iſſued, being in Nature of Executions; but on an 2 
Attachment out of Chancery, for want of an Anſwer, the Sheriff may ghrefhie ; er 
bail, being only Attachments of Proceſs; and herein it ſeems ſettled, wide 2 Salt. 
that if the Sheriff take one upon an Attachment in Proceſs, he is to 698. 
give a Bond of 40 J. Penalty to the Sheriff to appear and anſwer ; but = Co 
tor one taken up in Execution after a Decree, the Sheriff may inſiſt . oh 
on Security proportionable to the Duty; but in both Caſes, on the 
Regiſter's Certificate that the Party has appeared, the Sheriff is to de- 
liver up the Bond. 

An Ovligation taken by the Sheriff of one arreſted by Virtue of an ,, ze. 
Attachment under the Privy Seal of the Court of Requeſts, was held 646 S:-prey 
not to be within the Statute ; but it was held that ſuch Bond was v. £94; & 
void ae by Dureſs; ſoch Court not having Juriſdiction to ifſue ſuch *'* NA 
Proceſs, and conſequently could be no Warrant to the Sheriff to take 
the Body nor the Obligation; but it was admitted in this Caſe, that 
the Sheriff ought to obey the Proceſs out of the Court of Wards and 
Dutchy Court. | ms S 

So if one be arreſted in one County, and is carried by the Bailiff in- C.. Ze. 
to another, chere he gives Bond ro the Sheriff of the County where 745. Brows 
the Arteſt was, although this is not void within the Statute; yet the “. 44a. 


— 


Party may avoid it for Dureſs; but then he muſt plead ſuch Dureſs, 
and rely on it. VVV 


A Bond to the Sheriff, that the Party on a H. Fa. will pay the Mo- 10 Ce. 99 b. 
ney into Court at the Return of the Writ, is not within the. Statute, Boawyage's 
becauſe the Statute extends. to Obligations made by Perſons in Cuſtody, Cab. 
nor is ſuch Obligation vord (z) by the Common Lac. (a) If one 

«, takten on a 
Capias ad Satiifaciendum at the Shit of A. aſſigns a Mortgage to the Under Sheriff for ſecuring the Money 
to him at a certain Day, and is thereupon diſcharged, and after a new Sheriff made he pays the Money to 
the Uuder Sheriff, who re aſligns the Mortgage, yet this ſhall not excuſe the Eſcape, for the Sheriff had 
no Power to take Security, or even the Money. Lutw. 588, 599 But for this vide Cro. Elix. 404. 1 ed. 
194. 2 Jon. 97. 2 Lev. 203. 3 Keb. 748. 2 Shiw. 139. pots | 

An Obligation taken by the Sheriff pro ſolatinne pecuniæ debitæ (b) 10 Co. 166. a. 
Deminæ Regine, on an Extent out of the Exchequer, is not within the (5) Thar the 
ane e Ane 

. bound. by th 
y the 
| Statute. Dyer 119. 5 Co. Whelpdale's Cale, 


On an Indi&tment of Treſpaſs, in which the Sheriff is obliged by 10 Ce 100.8. 


the Statute to admit to Bail, yet if the Bond is taken in (c) another's 
Name, it is void, as varying from the Form preſcribed by the Statute, 
which requires that it ſhould be in the Sheriff's own Name. 


( If the She- 
riff takes Bond 
in arother's 
1 | Name to elude 
the Statute, ſuch Bond is void. 2 Med. 305. 


But where in Debt on an Obligation the Defendant craved Oyer bf 2 Mod. 304. 


the Condition, which was, that if another Perſon (Who was arreſted 305. Hall 


at the Suit of the Plaintiff, and for whom the Defendant was now rer. 
bound) ſhould give Security, as the Plaintiff ſhould approve of, for the 

Payment of go /. to him, or ſhould render his Body to Priſon at the 

Return of the Writ, then the Obligation to be void; this Statute 

was pleaded, but adjudged not to be within the Statute. . | 
So if a Capias be taken out againſt the Defendant, and a third Per- , Tr. gc. 
fon gives the Plaintiff a Bond that the Defendant ſhall pay the Money, 2 Med. 395: 


or cited. 


* 


464. was 5 Sheriff. 


or render himſelf at the Return of the Writ, *tis a ood Bond, anda not 
within the Statute, becauſe it is not by the Direction of the Officer, 
but by the Agreement of the Plaintiff ; and there is no Law that makes 
(a) The Sta- the Agreement of the (a) Parties void ; and if the Bond was not taken 


rad pa rac by ſuch Agreement, it might have been traverſed. 
extend to a | 
| Bond given to the FO himſelf. Allen 58. 4 


Hard. 464. Bond nen by the (6) Serjeant at Au mending the Houſe of 
1 Kh, 391- Commons not within the Statute,' bur being for Eaſc and Favour i is 


% Bond taken void by the Common Law. 

by the Mar- | 

ſhal- of the Queen's Bench for the Eaſement or Delivery of a ier! in Execution, is void by the Statute, 
although he be not named in the Statute. Cyo. Elix. 66. Keb. 71. S. P. — But a Bond to the Serjeant 
at Arms attending upon the Preſident and rn of the farches of Wales is not within the Statute, 
Cro. Car. 309. Fohn v. Stratford,  ' | 


2 Leon. 119. If A. be taken on a Capias Satisfaciendum, and eſcapes, and is after 
retaken, and for his RY angel _ a OR to the Gaoler, this is 
within the Statute, © t 
Now 48; If a Capias be awarded a ze B. and (09 before the Arreſt the 
1 Sid. 151, Sheriff- takes an Obligation of him for bis Inlargement, this, by ſpecial 
456. S. T. Pleading, may be avoided by Force of the Statute 23 H. 6. 


ms cort. 


(%) So if after the Return. 1 Sid. 301. 


1 Vent. 237. = If the Condition of a Bond be to be a true Priſoner, and (d) to pay 
2 222. ſo much by the Week for Chamber Rent, this is void by the Statute; 
(A If the She- but Hale ſaid, that a Bond for true Impriſonment is good prima facie, 


riff adds to the but that the Defendant may (e) aver- that it was alſo for Eaſe and 
Condition,that Favour, 

the Party ſhall 

be a true Priſoner, that he ſhall pay for his Meat and Drink; this makes the Obligation void. 10 Cs. 
100. 6, (e) If the Obligation be for the Payment of Money generally, yet the Defendant may aver that 
it was for Eaſe and Favour, in the ſame Manner as an Obligor may in the Caſe of Simony or Uſury. 
Carth. 301. ' Hard. 464. 


Hob. 14. If a Sheriff take a Bond for a Point againſt Law, and alſo for a 
2 r due Debt, the whole Bond is void ; for the Letter of 'the Statute of 
7229 23 H. 6. is ſo; and a Statute is a ſtrict Law ; but the Common Law 
doth divide according to common Reaſon, and having made that void, 
duhat is againſt Reaſon, lets the Teſt ſtand. 
Dyer 116. It is now (V) ſettled, that though the Statute makes ſuch Bond void, 
1 Sid. 22. yet are they not ipſo fabio ſo, but muſt be avoided by ſpecial Pleading. 


2 Saund. 154. 
CF) It was formerly held by Rel and Gil that it was a general Law, of which the Judges were to ake 
Notice ex Mio, but ſince held otherwiſe. I Lev. 86. ; a 

: CLOTH, tk 1 (1 
Allen 8 The Defendant e the Statute of 23 H. 6. and that he was at- 
Leech v. Da- tached and in Cuſtody, and that the Bond was made for his Inlarge- 


r EP 


* ment, and ſo. not his Deed; whereupon the Plaintiff demurred ſpe- 
cially upon the Concluſion of the Plea, which ought to be, Judgment 
ſi adio, Oc. and therefore the Plea naught; and it was ſo agreed by 

..--- . the,Court..;. 
2 In leading this Statute the Defendant myſt recite it t truly. 
Sie. 356. 


4 b SL: 5 res Slander 


el 


\ 


Simony. 


IMONY, ſo called from Simon Magus, is the buying or ſelling 
Holy Orders, or ſame Eccleſiaſtical Benefice. An Eccleſiaſtical Be- 
fice in the larger Senſe of ir, in which it is here uſed, comprehends 
not only parochial Benefices, but all Eccleſiaſtical Dignities, and Pro- 
motions. As by this Offence worthy and learned Men are kept out of the 
Church, and a Door is, to the great Scandal of Religion and Prejudice of 
Morality, opened to Perſons by no Means qualified to diſcharge the Duties of 
the ſacred Function, it is of the utmoſt Conſequence to Society that it be pre- 
vented, With a View to this Canons were anciently made, by which a very 
ſtrict Oath was enjoined; and it was puniſhed with Deprivation. or Diſability 
as the Caſe required. Ir has been faid that this was no Offence at Common 
Law; and for this the Caſe of Gregory and ,Oldbury in Mer 564. js relied 
on. It is indeed there held that a Bond to pay Money on a ſimoniacal Contract 
is good, becauſe Simony is no Offence at the Common Law, and ſuch Bond 
is not made void by any Statute: But by attending to what is ſaid in other 
Books, the contrary will perhaps appear. In 1 Int. 17. B. 89 A. Simony 
is ſpoke of as a Thing ſo deteſtable in the Eye of the Common Law, that 
a Plaintiff in Quare impedit could not before the Statute of Mm. 2. recover 
9 for the Loſs of his Preſentation, it being conſidered as a Thing of 
no Value: Nor could a Guardian in Socage preſent to an Adyowſon in the 
Right of his Heir, becauſe, as he could take nothing for it, he could not 
bring it to Account. This Doctrine is confirmed in 3 Inf. 176. and the 
Book adds, that it is the more odious to the Common Law, becauſe it is 
uently accompanied with Perjury, for the Preſentee is ſworn to commit 
no Simony, In Cro. Ch. 353. Mackaller and Todderick, it is faid that this 
has by the Law of God and of the Land been always accounted a great Of- 
fence. In Hob. 167. Wirzchcomb and. Pulleſton, it is laid dawn that a Bond 
on a Simoniacal Contract is againſt Law, becauſe ex turpi Cauſa, and contra 
bonos mores; nay that it is as void as an uſurious Bond, which if paid by 
an Executor it is a Devaſtavit. The ſame is held in Cro. Car. 425. Hyrie 
and Manning. In Carth. 252. Bartlett and Vinor, ſuch Bonds are faid to be 
void as being againſt Law, although they are not fo declared by the Sta- 
tute, Other Authorities might be added, but theſe are ſurely enough to 
ſhew that the better Opinion is, that Simony was an Offence 'at the Com- 
mon Law. As neither the Conſideration of the Heinouſneſs of the Offence, 
nor the Proviſion made againſt it by the Canon or Common Law, was ſut- 
ficient lod on a Stop to this Miſchief, it was at Length reſtrained under fe- 
vere Penalties by (a) Statute. | : | 1 


vor. Iv. 6 C | . Under | 
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Under this Head it will be proper to conſider, 


(A) In what this Offence conſiſts, 
(B) Df Bonds of Reſignation. 


1. How far they are good in Law. | 

2, Of the Power exerciſed over them by the Court of 
Chancery, 

3. How far the Penalty is ſaved where the Ordinary refuſes to 
accept a Reſignation on ſuch a Bond. 

4. Some Objections to thoſe Bonds conſidered, 


(C) Ot the Foxfeitures, Penalties, and Puniſhment incur: 
red by this Dffence. 


1. By the Incumbent. 
2. By the Patron. 
3. By the Ordinary, 


O) In what Caſes and at what Time advantage may 6 
taken of the Fozfeitures and Penalties. 


1. By the King. 
2 By other Perſons. 


= (E) Ot the Jurisdicion of Ecclefiaftical Courts in this 
(F) Pleadings in Simony. 


* 


— 
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(A) In what this Offence conſiſts. 
| T HE Determinations as to what is Simony being founded on the 
1 31 Elz. cap. 6. it will be proper to recite ſome Paragraphs of that 
Statute z and as theſe do not only contain a Deſcription of the Offence, 
but direct what Forfeitures and Penalties ſhall be, and who may take Ad. 
vantage thereof, it will be as well to give the whole Paragraphs here and 
refer to them as it may, be neceſſary, As frequent Mention will in hand- 
S5 this Subject be alſo made of it, I ſhall ſubjoin here the Oath againk 
: IMONY, | þ 8 & JC ; 
Been Paik By Par. 5. it is enacted, That if any Perſon, or Perſons, Bodies poli- 
— for tick or corporate, ſhall for any Sum of Money, Reward, Gift, Profit, or 
corrupt Conſi- Benefit, directly or indirectly, or for, or by Reaſon of any Promiſe, A- 
derationtofor- * greement, Grant, Bond, Covenant, or other Aſſurance of, or for al) 
— the _ Sum of Money, Reward, Gift, Profit, or Benefit, directly or indiredtly, 
. ; Perſon * preſent or collate any Perſon to any Benefice with Cure of Souls, Dignity 
corruptly gi- * Prebend, or Living Eccleſiaſtical, or give or beſtow the ſame for, or in 


ving or taking Reſpect of any ſuch corrupt Cauſe or Conſideration, that then every ſuch 
for a Preſenta- *” * .0 C7 


tion to forfeit the double Value, and the Preſentee to be incapable of enjoying the Living. 


2 « Pre- 


o 


Dtmony. 


« Preſentation, Collation, Gift and Beſtowing, and every Admiſſion, Inſti- 
« tution, Inveſtiture, and Induction thereupon ſhall be utterly void, fruſ- 
« trate, and of none Effect in Law; and that it ſhall and may be lawful 
for the Queen, her Heirs and Succeſſors to preſent, collate unto, or give, 
or beſtow every ſuch Benehce, Dignity, Prebend, and Living Eccleſiaſti- 
cal for that Time or Turn only; and that every Perſon or Perſons, Bo- 
dies politick or corporate, that ſhall give or take any ſuch Sum of Money, 
« Reward, Gift, or Benefit, directly or indirectly, or that ſhall take or 
make any ſuch Promiſe, Grant, Bond, Covenant, or other Aſſurance, 
« ſhall forfeit and loſe the double Value of one Year's Profit of every ſuch 
© Benefice, Dignity, Prebend, and Living Eccleſiaſtical: And the Perſon 
« ſo corruptly taking, procuring, ſeeking, or accepting any ſuch Benefice, 
© Dignity, Prebend, or Living, ſhall thereupon, and from thencefofth be 
© adjudged a diſabled Perſon in Law to have, or enjoy the ſame Benefice, 
* Dignity, Prebend, or Living Eccleſiaſtical.” 


By Par. 6. it is ena&t-d, *- That if any Petſon ſhall for any Sum of Mo- Every Perſon 
« ney, Reward, Gift, Profit, or Commodity whatſoever, directly or indi- corruptly in- 
« rectly, other than for lawful and uſual Fees, or for or by Reaſon of any _— to a 
« Promiſe, Agreement, Grant, Covenant, Bond, or other Aſſurance, of or 3 = 
for any Sum of Money, Reward, Gift, Profit, or Benefit whatſoever, di- ple Value; the 
« re&ly or indirectly, admit, inſtitute, inſtall, induct, inveſt, or place any Living to be 
© Perſon in or to any Benefice with Cure of Souls, Dignity, Prebend, or void. and the 
Living Eccleſiaſtical : That then every Perſon ſo offending ſhall forfeit and _ 1 
loſe the double Value of one Yeat's Profit of every ſuch Benefice, Dignity, 85 ; 
Prebend, and Living Eccleſiaſtical ; and that thereupon immediately from 
© and after the Inveſting, Inſtallation, or Induction thereof had, the ſame 
« Benefice, Dignity, Prebend, and Living Eccleſiaſtical, ſhall be ef ons 
* meerly void; and that the Patron or Perſon, to whom the Advowſon, 

« Gift, Preſentation, or Collation, ſhall by Law appertain, ſhall and- may 
by Virtue of this Act preſent or collate unto, give or diſpoſe. of the ſame 
© Benefice, Dignity, Prebend, or Living Eccleſiaſtical in en Sort, and to 
© all Intents and Purpoſes, as if the Party ſo admitted, ' inſtituted, inſtalled, 
< inveſted, inducted, or placed, had been or were naturally dead“. 

By Par. 7. it is provided, * That no Title to confer or preſent by Lapſe, No Lapſe can 
© ſhall accrue on any Voidance mentioned in this Act, but after ſix Monthis be till after fix 
* next after Notice given of ſuch Voidance by the Ordinary to the 1 
* Patron.” 5 560 | ao | 2503 g being void. 


By Par. 8. it is enacted, © That if any Incumbent of any Benefice with The Giver or 
Cure of Souls, ſhall corruptly reſign or exchange the ſame, or ſhall cor- Taker of any 
* ruptly take for or in Reſpect of reſigning or exchanging the ſame, direct- 3 pu Foal 
© ly or indirectly, any Penſion, Sum of Money, or Benefit whatſoever : changing N 
* That then as well the Giver as the Taker of any ſuch Penſion, Sum of Benefice, to 


Money, or other Benefit corruptly, ſhall loſe double the Value of the Sum loſe double the 
* ſo given, taken, or had,? N f 


um ſo given 
or taken. 


By Par. . it is provided, That nothing contained in this Act ſhall in The Penalties 
* any wiſe extend to take away or reſtrain any Puniſhment, Pain, or Pe- %f the Fecleſi- 
* nalty limited, preſcribed, or inflicted by the Laws Eccleſiaſtical, for any 2 8 
* the Offences before in this Act mentioned, but that che fame ſhall re- Neained by this 
main ip Force and may be put in due Execution, as it- might be before AR. 
© the making of this Act.“ 0 oe 


A | | ry + 

By Par. 10. it is enacted, That if any Perſon or Perſons what- The Taker of 

* ſoever, ſhall at any Time receive, or take any Money, Fee, Reward, Money to pro- 

* or any other Profit, directly or indirectly, or ſhall take any Promiſe, 8 a 

Agreement, Covenant, Bond, or other Aſſurance to receive, or have any forfeit forty 
Ys Pounds, and 

the Party ſo ordained to forfeit ten Pounds; and any Living he is preſented to within ſeven Years 26 


. / after it to be 
void, and the Patron may preſent to it. One Moiety of the Forfeitures by this Act given, to be to the 
Queen, the other Moiety to the Party ſuing for the ſame, 


* Money, 


tice of Living 
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to him or themſelves, or to any other of their or any of their Friends, all 
ordinary and lawful Fees only excepted, for or to procure the ordaining, 
or making of any Minilter or Miniſters, or giving of any Orders, or Li- 
© cence, or Licences to preach : That then every Perſon and Perſons ſo of. 
© fending, ſhall for every ſuch Offence forfeit and loſe the Sum of forty 
Pounds of lawful Maney of England; and the Party fo corruptly ordained, 
* or made Miniſter, or taking Orders, ſhall forfeit and Joſe the Sum of ten 
* Pounds; and if at any Time within ſeven Years next after ſuch corrupt 
entering into the Miniſtry, or receiving of Orders, he ſhall accept, or take 
© any Benefice, Living, or Promotion Eccleſiaſtical, that then immediately 
from and after the Induction, Inveſting, or Inſtallation thereof, or thereunto 
© had, the ſame Benefice, Living, and Promotion Eccleſiaſtical, ſhall be 
* eftſoons meerly void; and that the Patron, or Perſon to whom the Ad- 
© yowſlon, Gift, Prefentation, or Collation, ſhall by Law appertain, may 
© by virtue of this Act preſent or collate unto, give or diſpoſe of the ſame 
* Benefice, Living, or Prommation Eccleſiaſtical in ſuch Sort, to all Intents 
and Purpoſes, as if the Party fo inducted, inveſted, or inſtalled had been 
© or were naturally dead; any Law, Ordinance, Qualification, or Diſpenſa- 
tion to the contrary notwithſtanding. The one Moiety of all the Fortei- 
* tures given by this Act ſhall be to her Majeſty, her Heirs and Succeſſors, 
© and the other Moiety to him or them that will ſue for the ſame by Ac- 
tion of Debt, Bill, Plaint, or Information in any of her Majeſty's Courts 
| of Record.“ 3 
The Oath a- I 4. B. Do ſwear, that I have made no Simoniacal Contract, Payment, 
gainſtSimony, or Promiſe, directly, or indirectly, by my ſelf, or by any other to my 
Knowledge, or with my Conſent, to any Perſon or Perſons whatſoever, for 
or concerning the procuring, and obtaining of this Eccleſiaſtical Dignity, 
Place, Preferment, Office, or Living ; (here that to which the Party is to be 
admitted, inſtituted, collated, inſtalled, or confirmed, is to be particularly na- 
med) nor will at any Time hereafter perform, or ſatisfy any ſuch kind of 
Payment, Contract, or Pramiſe made by any other without my Knowledge 
or Conſent; ſo help me God through 7e/us Chriſt. 
Cro.Car.331. A Donative is not within the Words of the Statute, yet, . as a corrupt 
Bawwarrickand Preſentation thereto is within the Miſchief intended to be thereby remedied, 
Mackaller. it is within the Meaning of it. 


Carth. 485. For the ſame Reaſon the corrupt promoting to, or obtaining of a Curacy, 


ron A 45 has been held to be Simony a 


Lucy. 

This Offence is more frequently committed when a Church is void; but 
it may be committed when it is full. | X | 

1 Brownl. 7. Tf a Contract be when a Church is full, to give a Sum of Money for a 
| Preſentation to it, when it ſhall become void, this is a Simoniacal 
Lane 102 Contract. N . . | , : 
Kitchen and So the buying when a Church is full with Intent to preſent a certain 
Caloert. Perſon, and the preſenting that Perſon when the Living becomes void, 1s 


Ney 25. Simony. | 

Winchcomb 

and Pulleflon. | 

Ney, 25. So if one purchaſes the next Avoidance of a Church, with Intent to pre- 


Ge45. 390. ſent his Son or Kinſman, and does pretent the Perſon intended to be pre- 
ſented, this is Simony. | x 

Winch 63. So the Purehaſe of the next Avoidance of a Church, when the Incum- 

e and bent is ſick and near dying, with Intent to preſent a certain Perſon, and 

Nog 25. the preſenting him, 1s Simony. 

Hughes 390. 
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Simon. 469 
It has indeed been ſaid, that if a Father, the Incumbent being ſick, pu- 
chaſes a Living without the Privity of his Son, it is not Simony, although | 
it be with Deſign to preſent the Son, and the Son is after preſented; and to | 
this Purpoſe is the Caſe of Smith and Shelborn, Paſch. 41 Eliz. Cro. Elix. 68 f. | 
The Doctrine laid down in this Caſe has been ſince contradicted, and particular- | 
ly in the Caſe of Winchcomb and Pulleſton, Ney 25. Paſch. 15 Fa. lomeYears | 
after: Nor does the Reaſon given in it, that a Father is bound by Nature | 
to provide for his Son, hold. If the Purchaſe of a Living when full with In- | | 
cent to preſent any certain ' Perſon is as has been held within the Statute, | 
how can it be lawful, as the Words of the Statute are general, for a Father 
to do it? A Parent is by Nature bound to provide for his Son, but this 
Obligation can never extend to the doing Things prohibited by Law. This 
way of reaſoning would make all Simony lawful; for as every Man is as 
much if not more bound by the Law of Nature to provide for himſelf, as his 
Father is to provide for him, every Man might purchaſe a Living for 
himſelf. - | af 3 | 
Notwithſtanding theſe Determinations, that if one Perſon purchaſed the 
next Preſentation of a Benefice when full, with Deſign to preſent a certain 
Perſon and did preſent him, it was Simony, it became a Doubt whether it 
was ſo for a Clerk himſelf to purchaſe for himſelf the next Turn in a 
Living ? TIRES Ea 3 8 5 7 
| To remove this it was enacted, That if any Perſon ſhall for Money or 12 Au 
Profit, in his own Name, or in the Name of any other Perſon, procure the 2. 4 12. 
next Preſentation or Collation to any Benefice, and be preſented or collated **”* = 
therero, it ſhall - be deemed to all Intents and Purpoſes a ſimoniacal 
Contract. | 
From all theſe Authorities it appears, that although it be lawful, except 
in the Caſes excepted, to purchaſe the next Avoidance when a Church is full, 
there is great Danger of being guilty, at leaſt in foro Conſcientiæ, of this | 
Offence. It is fit it ſhould be fo, elſe Men would be for ever purchaſing ö 
for their Sons and Friends, and the almoſt neceſſary Conſequence of ſuch a | 
Traffick in Livings, would be the filling the Church with very improper 
Perſons. Bos : 
It is equally Simony where the Preſentation is by a Perſon uſurping the 3 A. 153. | 
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Right to preſent, as if it had been by the Perſon having a good Right. | 
So if a Preſentation be by one uſurping the Right of Patronage, and pend- 12 1 
ing a Quarg impedit for removing his Clerk, who is after removed, the Li- — © 
ving is fold, this is Simony, for the Church was never full of that Clerk; 2 Vn, a. 
and by this Means the Statute might conſtantly be eluded, for it would only 
8 getting an Uſurper to preſent while the Living was void, and then 
ſelling it. | | 1 
* corrupt Contract with the Wife of the Patron is ſimoniacal, although N. Rep. 
the Patron is not privy to it. | Ge 7 3 i 


If a Clerk contracts to give Money for being preſented to a Church, and Lane 103. | 8 


is after preſented gratis, this is Simony, 22 and 
alvwert. 


In this Caſe the Clerk is an unfit Perſon, for having at any Time been 6 | 
capable of intending to buy a Living corruptly. It alſo implies ſome Defect 
in him; for the Preſumption is, that. Perſons well qualified will always be 
preferred, and have therefore no need to purchaſe. With this agrees Cro. 

Eliz, 789. where Simony is ſaid to be Voluntas ffve Deſiderium emendi vel ven- 
dendi Spiritualia vel Spiritualibus adberentia. 3 | "4 

This Offence, may be by a corrupt Contract between: Strangers, even Cre. Car. 331- 

when neither the Patron nor Incumbent is privy to it; for if there be a ©2=«7ic#and 


corrupt Contract, it Matters not by whom it is made: But in this Caſe the 4 | 

Preſentee is not ſimoniacus, and only ſimoniace promotus. 3 Lev. 337. 
Lane 103. 
Kitchen and 


Vo L. IV. 6 D A fecond Calvert. 


470 _ Dimony, 6 
Lane 73+ A ſecond Brother, having a Right to preſent, made a corrupt Contract to 


Catvert and preſent a certain Perſon z but in order to clude the Statute ſurrendered the 
Right of preſenting to his elder Brother. He not being privy thereto pre. 
ſented the Perſon who by the Agreement was to be prefented. It was held 
that the corrupt Contract is Simony, and that its being performed by an In. 
nocent Perſon makes no Alteration in the Caſe. + 
338. An Agreement was between Richards a Friend of Boughton's and Taylir, 
Rar and Hide that Bowg bien ſhould preſent Hide, and that Taler ſhould pay Richards 200. 
and per Annum for ſ Years, in caſe Hide fo long lived, for the Uſe of Bag bios. 
Fa Dare impedit Hide pleaded he had no Notice of the Agreement at or be. 
fore his Preſentation, On Demurrer it was held that the corrupt Contract 
is enough, and that it was immaterial whether he had Notice or not. 
Cro.Elix.788, IF a Stranger, the Church being void, contracts with the Patron for a 
Baker and Grant of the void Turn, and. preſents a Clerk not privy to the Contract, 
Rogers. ec, although the Grant being of a Choſe in Action is void, as the Incum- 
— comes in by a ſimoniacal Contract, he is not to be conſidered as an 
Uſurper, but as one ſimoniace promotus. | 
Cro Ja. 533- So where a Father, the Church being void, contracts with the Grantee 
Booth of the void Turn to permit the Grantor to preſent his Son, and it is done, 
Fetter. this is a ſimoniacal Promotion, | , BYE 
Ces. Car. 425. So if a Father, in Conſideration of a' Clerk's marrying his Daughter, 
Birt and doth covenant with the Father of the Clerk, to procure for him a Pre- 
Manig. ſentation to a certain Church when it ſhall become void, and he is after. 
wards thereto prefented, it is a ſimoniacal Promotion. 
Ante pag. 469. Theſe three laſt Cafes may ſerve to confirm what has been obſeryed, 
that, in the Caſe of Simony, it is unlawful for a Father to do what may no 
| de. dane ty 4, Sonar. 3 n is 85 
Ney 142. If an Agreement be to pay five Pounds per Annum to the Widow of the 
Baker and Jaft Incumbent, or ten Pounds per Annum to his Son ſo long as he ſhall be a 
— Student at Cambridge and unpreferred, neither of theſe is Simony. 
1 Roll. Reg, A Bond with Condition that the Incumbent ſhall not be abſent eighty 
Carey and Days in a Year from his Living is not ſimoniacal; this being a lawful 
760. Condition. | | 
Cre. Car,g26. A. covenanted that B. his Son fhould marry C. the Daughter of D. in 
Byrte and Confideration of this Marriage D. covenanted to advance 3007, fot his 
N Daughter's Portion, and A., cbvenanted co fettle certain Lands on B. and C. 
a. Ten in There were allo Covenants on the Part of A. for the Value of thele I ands, 
this Caſe was and 2 Enjoyment, and a Covenant on the Part of D. to procure a cer- 
confirmed in tain Benefice for B. on the next Avoidance of it. It was held that this was 
Lutw. 343- no ſimoniacal Contract, it not being in Conſideration of the Marriage, but a 
EN diſtinct and independent Covenant without any apparent Conſideration, and 
2s not averred to be a ſimoniacal Contract ſhall not be ſo intended. 
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) Ot Bonds of Reſignation. 


5 A Bond of Reſignation is a Bond given by the Perſon intended to be 
| prongs to a Benefice with Condition to reſign the ſame, and 5 
Special or General. The Condition of a Special one is to ref e Bene- 


ice in favour of ſome certain Perſon, as a Son, Kinſman, or Friend of the 


Patron, when he ſhalt be e of taking the fame. By a general Bond 


the Incutnbent is bound to refign on the Requeſt of the Patron. 
e 8 
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the Incumbent from-demanding his Tithes, . 
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1. How far ſuch Bonds ate good in Law, 


A Bond with Condition to reſign within three Months after being requeſt- C Fa. 248. 
ed, to the Intent that the Patron might preſent his Son when he ſhould be Jones and 
capable, was held good; and the Judgment was affirmed in the Exchequer He. 
Chamber; for that a Man may without any Colour of Simony bind himſelf 
for good Reaſons, sas if he takes a ſecond Benefice, or if he be non-reſident, 
or that the Patron may preſent his Son, to reſign: But if the Condition 
had been to let the Patron have a Leaſe of the Glebe or Tithes, or to pay a 
Sum of Money, it had been ſimoniacal. 

The Doctrine laid down in Jones and Latorance, which was in the Caſe of CH. Car 1 So. 


a ſpecial Bond, was not many Years after extended to that of a general Babington and 
Bond, and the Judgment in this laſt was alſo affirmed in the Exchequer # 00d. 
Chamber. 

The Authority of theſe two Caſes having been repeatedly re 


niſed, Str. 227. 
at Length it was conſidered as a Point ſettled, that a general Bond of Reſig Peele and the 
nation is good, and the Court refuſed to let the Validity of it be called in Sony 7 
Queſtion. 22 


So in a late Caſe, Mr. Serjeant Draper being about to argue againſt the 2M. S. Rep. 
Validity of ſuch a Bond, he was ſtopped by the Court. 


Trin. 27 G. 2. 
Wyndham and 
Bower. 


2. Ol the Power exerciſed over ſuch Bonds by the Court of 
Chancery. 


Tf a Bond of Reſignation, which ought only to be made uſe of to keep Chan. Pra. 
the Incumbent to Refidence or good Behaviour, be made an improper Ule 513: 
of, the Court of Chancery will interpoſe. 2 Chan. Rep. 


3 399 | 
A perpetual Injunction was granted againſt ſuch a Bond, becauſe it ap- 1 Vers. 411. 


peared on hearing the Cauſe, that the Patron had made Uſe of it to prevent 1 and 
A Bill being brought to be relieved againſt a Judgment obtained on a EH Ca- 4br. 
Bond to reſign upon Requeſt, it appeared to have been offered to che Incum- 85. Hithard 
dent, that if he would give 7007. he ſhould not be ſued upon it. Satisfac- 324 Septen. 
yion was ordered to be entered upon the 1 and a perpetual In- 
junction was granted. A new Bond of Reſignation in Penalty of 200 J. a 
much leſs Sum was indeed decreed; but no Aclion was to be brought on it 
wichout Leave of the Court: And the Lord Keeper faid he did not know 
that ſuch Bonds were uſed before the Statute; that they had been ſince al- 
lowed only to preſerve the Benefice for the Patron himſelf, or ſome Child or 
Friend of his, or to prevent Non-reſidence or a vicious Courſe of Life in an 
Incumbent ; and that . a Bond be to reſign generally, he would not 
allow it to be put in Suit unleſs ſome ſuch Reaſon was ſhewn for requiring a 
Reſignation, becauſe a Door would be thereby opened for Simony. 
On a Bill to be relieved againſt a Judgment on ſuch a Bond, the De- Fg. Caf Ar. 
fendant proved Miſbehaviour, and it was for that Reaſon diſmiſſed. 7 3 
an rnten. 


So a Bond to reſign on Requeſt ſhall not be made uſe of to turn out Chan. Prec. 
the Incumbent, unleſs there be Non-refidence or groſs Miſbehaviour z 513. Hanvkins 
w_ any other Uſe be made of it, the Court will grant an In- and Turner. 
junction. 

From ſome of theſe Caſes and particularly the laſt which was Paſcb, 

5 G. there is Reaſon to conclude that general Bonds of Reſignation were 


not then held good in Equity : But later Determinations ſhew that they 
now are. | 


. 


A Bond 
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Ser. 227. _ A Bond to reſign genetally has been often held good in the Court of 


Peele and Chancery. 
Counteſs of 


Carli/le. | 1 5 634 ; 6238 +4 | | 
Str. 58 Capel, on preſenting Peele to a Living, took a Bond to reſign when the 
Pacle and Patron's Nephew for whom it was intended ſhould be of Age. At his 
Capel. coming of Age it was agreed that, inſtead of reſigning, he ſhould continue 
to hold the Living on paying the Nephew gol. per Annum. After paying 
this ſeven Years Peele refaſed ro pay it any longer. The Bond being hete- 
upon put in Suit, Peele: brings his Bilb to have an Injgtion, and to have 
the Money repaid. An Injunction was granted, not as was ſaid on Ac. 
count of the Invalidity of the Bond, for that was held to be good, but be- 
cauſe an il! Uſe had been made of it. As to the Money which had been 
paid on this ſimoniacal Contract, Peele was left to his Remedy at Lay 
for it. - | | | Ce. 3 


3. How far the Penalty is ſaved where the Ozdinarp will not 
accept a Reſignation on ſuch a Bond. 


However it may be now ſettled, that ſuch Bonds are good both in Lay 
and Equity; a Queſtion has ariſen, and is not perhaps ſettled by judicial 
Determinations, whether the Ordinary is obliged to accept a Reſignation on 
ſuch a Bond ? 5 | 

Wat/. Com. It is in the Power of the Ordinary to diſcourage the Uſe of ſuch Bonds, 
Inc. 24. for he may refuſe to accept a Reſignation made by the Conſtraint of one of 
: them. 

2 Chan. Rep, The Biſhop refuſed to accept a Reſignation on ſuch a Bond, and ordered 
398. Durſſon the Incumbent to continue to ſerve the Cure, declaring that he would never 
and Sand. countenance ſuch unjuſt Practices. | 


Chan, b An Ordinary is not obliged to accept a Reſignation on ſuch a Bond, un- 


513. Hawkin: leſs there be juſt Cauſe to turn the Incumbent out of the Benefice. 
and Turner. Trp 


Marquis of In a late Caſe a Grant was to a Clerk of the two Firſt of three Livings 
Reckingham Which ſhould fall, provided he was capable when they did fall of holding 
and Grifith, them. In order to make ' himſelf capable of taking one of theſe Benefices, 
Ny 27 Griffith the Clerk tendered a Reſignation of another Benefice to the Ordinary, 
"Mp but he refuſed to accept it. One of the Queſtions made in this Caſe was, 
whether the Ordinary was obliged to accept this Reſignation ? It was inſiſted 

by Mr. Hen) on one Side, that no Caſe could be adduced to ſhew, that the 

Ordinary can arbitrarily refuſe to accept a Reſignation of a Benefice. Mr. 

Attorney Murray who was on the other Side contented himſelf, as to this 
Objection, with ſaying, that the plaineſt Points having ſcarce ever been 

called in Queſtion are ſupported by the feweſt Authorities. No Decree was 

made as to this Point; but Lord Hardwick intimated it once or twice ſo 

ſtrongly to be his Opinion, that the Ordinary ought to have accepted the Re- 

ſignation, that he did afterwards accept it. What fell from theſe great 

| Men on this Occaſion, is enough to render the Doctrine of the two laſt 

Caſes ſuſpicious : For if theſe are Law ſome Notice would undoubtedly have 

been taken of them. This was not indeed in the Caſe of a Reſignation 

Bond; but it was perhaps a ſtronger Cale ; for if the Ordinary cannot te- 

| fuſe where as here a Clerk would reſign meerly to take another Benefice, it 

would be ſtrange to hold he may refuſe a Reſignation made at the Requeſt 

of a Patron, in Conſequence of an Agreement with him, which it has been 


2 and again determined both at Law and in Equity, he has a Right te 
make. 


2 Whateve! 
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Whatever Doubt may ſtill remain, as to the Ordinary's being obliged 
to accept a Reſignation on ſuch a Bond, theſe two Things have, as will pre- 
ſently appear, been determined; that the Patron cannot preſent again till he 
has accepted it; and that whether he does or not the Obligor is liable to 
the Penalty of the Bond, if he undertakes as is uſually done for the Ac- 
ceptance of the Ordinary. | | | 

If a Preſentation be made before the Biſhop accepts the Reſignation of the Caſe, in the 


q laſt Incumbent, it i void. Time of Duecn 


Anne 276. 


Riley and Adams. N 147. Cro. Ja. 198. 


If the Obligor binds himſelf to refign a. Benefice, it is upon him to pro- Laie. 693. 
cure the Ordinary's Acceptance of his Reſignation, Sudbolme and 


Mosriſon. 
To an Action upon a Bond, with Condition ſo to reſign on Requeſt that M. S. Reperr, 
the Patron may preſent again, it was pleaded that the Ordinary would not Hilar. = 
accept the Detendant's Reſignation. On a Demurrer this Plea was held bad; Heſcot and 
and Per Cur', it ſhould have been averred that the Ordinary accepted the 
Reſignation, for his Acceptance being, as is laid down Cro. Fa. 198. neceſ- 


ſary to compleat the Refignation, it was the Duty of the Obligor, who un- 


dertook to reſign, to procure this. So if one undertakes to enfeoff another, 


he undertakes to make Livery as incident thereto. The Biſhop as to the 


Obligee is a Stranger, and if an Obligor undertakes for the Act of a Stranger, 


he is at his Peril, as is held 1 Saund. 2415. to procure it. 


4. Some Dbjettfons to theſe Bonds conſidered. 


The Reſult of the whole is, that Bonds of Reſignation are good in 
Law, and that Equity will reſtrain all improper Uſe of them. It is not 
always true, but is ſo much oftener than ſuperficial and haſty Thinkers ima- 
gine, that the Law, and particularly that Part of it which is deduced from 
judicial Determinations, is founded in ſolid Reaſon ; and it may perhaps be 
ſhewn that it is ſo in the preſent Caſe. The attempting this will ac leaſt 
be excuſable, becauſe tome great and good Men have expreſſed their Diſlike 
of theſe Bonds. 5 * 

The general Objection is, that divers Miſchiefs may enſue from ſuch 
Bonds, for that a corrupt Patron may in many Inſtances make an ill uſe of 
them. Some other Anſwer might perhaps be given to this general Objec- 
tion; but the Common one, however trite it be, is as good as any, that 
there is no concluding againſt the Uſe of any Thing becauſe there is a Poſ- 
ſibilicy of its being abuſed, If any Abuſes of them can be diſcovered, Redreſs 
may be had: If not, they ſhould be ranked amongſt thoſe Things which, 
being out of the Reach of human Knowledge, cannot be provided againſt 
by human Laws. 

The Principal of the particular Objections is, that which is reported to | 
have fallen from (a) Ilolt Chief Juſtice. This is, that a Reſignation Bond comes (a) Comb. 394 
as near Simony as poſſible ; it being eaſy to procure a round Sum of Moncy Swain and 
thereby. By making the Penalty of the Bond adequate to the Value of the Ce 
Benefice, and agreeing privately that the Money ſhall be paid, it would 
without Doubt be an oblique Way of ſelling ir, and more than come near, for 
it would be down-right Simony. If there was no other Way, or not as eaſy 
a one, to do the ſame Thing, this Objection would be inſurmountable z bur it 
there is, it can never be of much Importance to ſtop this up. The ſame 
Clerk, whoſe Conſcience would allow him to do this, might as well adyance 
the Money agreed upon at firſt, or, if that did not ſuit him, give an abſo- 
lute Bond to pay the Money at a future Time, As the fame Crime might 
ſtill be committed, and with as much Secrecy, what good End would it 
anſwer to prohibit ſuch Bonds, which, as is allowed by all, may be made 

Vor. IV. 6 E uſe 
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474 Dtmony. 
uſe of by a Patron to puniſh Neglect of Duty or immoral Conduct in the 
Incumbent, and for other good Purpoſes ? Ie IVE pt ee 
Another Objection is, that, when the Patron takes a general Bond of 
Reſignation, it is only a Preſentation during Pleaſure, ., Be it fo, and I will 
ſuppoſe, which is the utmoſt that can be ſuppoſed, that it is not taken with 
Deſign to awe the Incumbent into greater Care in the Diſcharge of his 
Duty, but to let ſome Friend or Relation afterwards into the Benefice. It 
by no Means neceſſarily follows that the Church, which is the grand Thing 
to be guarded againſt, will therefore be filled with an unfit Perſon, If the Suc- 
ceſſor, which may be the Caſe, is better qualified for the Office, the Intereſt 
of Religion will be advanced by the Exchange. If he be not ſo well quali- 
fed, it is a Misfortune; but it is ſuch a one as, in the preſent Circumſtance 
of Things, cannot be entirely prevented. While the Right of Patronage, 
or I might have ſaid, while human Nature continues as it is, there will be 
Miſtakes in Judgment, and Patrons will be induced by Partiality to jud 
too well of the Abilities of a Relation or Friend; but it makes no Dif. 


rence, whether either of theſe happens when the Benefice is at firſt void or 


at any given Time after; or if there be any, it is in favour of the Practice, 
for the Miſchief is, for ſo long at leaſt as the firſt Incumbent holds the 
Living, thereby poſtponed, : | Cr e  bagts 


CIS — 


(O0) Of the Foxfeitures, Diſabilities, and 
Punishment incurred by this Offence. 


1. By the Incumbent. 


« 2 H E Perſon promoted in purſuance of a corrupt Contract, is either 
ſimoniacus or ſimoniace 4 In the former Caſe, being party or 
privy to it, he is liable to ſuffer more: But in the latter Cafe, although quite 
a Stranger to the Contract, he is in a certain Degree involved in the Conſe- 
quences of it. The Deſign as in many other Caſes is, that, if a Senſe of 
what becomes themſelves, and of the Duty they owe/ the Publick, will not 
reſtrain Men from being guilty of an Offence ſo pregnant of Miſchiefs, a 
Regard to thoſe whom they mean to ſerve may do it. 
Cro.Eliz.789, The /imoniacus forfeits all the Preferment he has in the Church; but the 
Baker and fimoniace promotus only that to which he is preſented in Conſequence of 3 


Rogers. corrupt Contract. 
Lane 103. 


3 fl. 154. | | 3 | 
n like Manner the /moniacus ſhall forfeit double the Value of one Year's 
ads 5. Profit of the Benefice he is preſented to: But the /imoniace promolus is not lia- 

TT ble to any Forfeiture on this Account. | 
3 Toft. 154. _ The double Value, which is by this Statute forfeited, is to be the double 
Value of what the Benefice can be let for, and not the double Value as valued 


in the King's Books. | 
March 84. Neither the /imoniacus nor the ſimoniace promotus can ſue for Tithes, the 


Right to them being by the corrupt Contract taken away. 


12 Co, 100, It was heretofore determined, that although one /omoniace promotus ſhall 
2 Roll. Rep, be deprived, he is not difabled from being preſented again to the fame 


Theſe 


S W 
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Theſe Reſolutions ſeem to be warranted by the Words of the Statute : 31 EL c. 6. ; 
But it has been ſince held that the /amoniace promotus ſhall never be capable 9185 7 oy 
taking the ſame Benefice again; and the Diſtinction taken is, that the A. C $2.5 12 
moniace promotus can take any other Church Preferment, whereas the „mo- Brorh and 
niacus not only loſes all he has but is diſabled from ever taking any Porrer. 


Cro Elix 789. 
more. Baker and 
D Rogers. 


If an Incumbent takes a Sum of Money for the Reſigning or Ex- 31 E. c. 6. | 
changing any Benefice with Cure of Souls, he is to forfeit double the Value Par. 8. | 
of the Money ſo taken. 

Every Perſon corruptly obtaining Orders, although he is not privy to 31 Fiz. c. 6. 
the giving the Money for the procuring ſuch Orders, is liable to forfeit ten Par. 10. 

Pounds, and all the Preferment he accepts within ſeven Years after his be- 
ing ſo ordained. 2 | | | 

The Diſabilities incurred by this Offence cannot be diſpenſed with by 3 ,. 154- | [ 
Non obſtante, for when any Thing is for the good of the Church or State? Hatt. 396. i 
prohibited by Statute, the King's Subjects have an Intereſt in it, and the 
King can no more diſpenſe with it than he can with the common Law | 
but where a Thing is prohibited, and a Penalty given to the King, or to the | 
King and an Informer, the King may diſpenſe with the Penalty, | 

Simony is not pardoned by a general Pardon. Sid. 170, 

Beſides theſe Forfeitures and Diſabilities, the /moniacus, provided he has 
taken the Oath againſt Simony, is alſo liable to be indicted and puniſhed as 
in other Caſes of Perjury. 

Dr. Watſon does indeed make a Queſtion, whether ſince the 13 Ch. 2. c. 2. Comp. Incumb. 
the Uſe of this Oath is not taken away? It is by that Statute enacted, 188. 
That it ſhall not be lawful for any Archbiſhop, Biſhop, Vicar general, 
Chancellor, Commiſſary, or any other Spiritual or Eccleſiaſtical Judge, 

Officer, or Miniſter, or any other Perſon having or exerciſing Spiritual | 
or Eccleſiaſtical Juriſdiction, to tender or adminiſter the Oath uſually cal- | 
led the Oath ex Officio, or any other Oath whereby ſuch Perſon may be 

charged, or compelled to confeſs, or accuſe, or to purge him or herſelf of , 

* any criminal Matter, whereby he or ſhe may be liable ro any puniſhmenc f 

* or Cenſure; any Thing in this Statute, or any Law, Cuſtom, or Uſage | | 
* heretofore to the contrary hereof in any wiſe notwithſtanding'. The gene- 

rality of the Words, any other Oath, being tied up by the ſubſequent Words 

to Oaths in certain Caſes, the only Thing 'to be conſidered is, whether the 

Oath againſt Simony is an Oath by which a Perſon is charged, or compelled 

to confeſs, or accuſe, or to purge himſelf of any criminal Matter ? No one can 

by this Oath confeſs himſelf guilty, or accuſe himſelf of any Thing. So far | 
from it, it is a Denial in the moſt expreſs Terms and moſt folemn Manner | 
of his having been guilty of this Offence. Nor can any one by this Oath | 
purge himſelf of any Crime; for at the Time of taking it he does not ſtand | 
charged with any, Upon the whole this Oath does not ſeem to be either 
within the Words, or Purview of that Statute ; but if any little Doubt re- 
mained, an Ordinary, it being politively enjoined by the fortieth Canon, | 
ſhould not think of diſpenſing with it unleſs it was clearly prohibited by | 
ills Statute. 


| It a Patron is guilty of this Offence, he forfeits the Right of preſenting 31 Es. e. 6. | 
] for the next Turn, and alſo the double Value of one Year's Profit of the Par. 5: 4 
e Benefice. 3 | | 
But if A. has the Right of Preſentation, and B. that of Nomination, and Lane 74. 
only one of them is guilty of Simony, the Right of the other ſhall not be Cahert and 
thereby prejudiced, nor ſhall he be ſubje& to any Forfeiture, Wer. 
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3 Int. 153. So if an Uſurper preſents ſimoniacally, this ſhall not give the Crown a Right 
to preſent for the next Turn, for it would be unreaſonable to take away the 
Right of the true Patron who has been guilty of no Offence. 

31 Elz. c. 6, The Patron, who gives a Sum of Money for the reſigning or ex. 

par. 8. changing any Benefice, is to forfeit double the Value of the Money f 


given. 


3. By the ODzdinarp. 


31 Ela. c. 6, If an Ordinary ſhall corruptly inſtitute, Ic. to any Benefice with Cure of 

par. 5. Souls, or other eccleſiaſtical Preferment, he is to forfeit the double Value of 
one Year's Profit of the ſaid Benefice. 

31 Eliz.c. 6. So if he takes any Money for accepting the Reſignation of a Benefice, he 


. is to forfeit double the Value of the Money ſo taken. 
31 Elis. c. 6. So if he takes any Reward for the conferring Orders, or the granting x 
par. 10. Licence to preach, he is to forfeit forty Pounds. 


Beſides being liable to the Forfeitures, Penalties, and Puniſhment already 
mentioned, there is a Proviſo in the Statute, that Perſons guilty of this Ot- 
fence ſhall alſo be ſubject to ſuch Puniſhment, Pains, and Penalties, to 
which they were before ſubject by the Laws Eccleſiaſtical, 


31 Elix. c. 6. 
far. 9. 


„ "TY *» Mi m 4 a 


—— 


(D) Jn what Caſes and at what Time Ad- 
vantage map be taken of thc Fozfeitures 


1. By the King. 


31 Eli. c. 6. Ly, 7 HEREVER the Patron is guilty of this Offence, the King may 
par. 5. preſent to the next Turn of the Benefice. 
3 Ia. 153. The ſimoniacal Preſentation of an Uſurper does not however give the 
| Crown a Right of preſenting, for it would be unreafonable to take away the 
Right of the true Patron who is in no Fault. 


=. 2 If there has been an actual Preſentation on a fimoniacal Contract, the 
and Pulleflew, King may preſent, although the Incumbent has neither been inſtituted not 


inducted. | | 
Cro. Fa. 385, But wherever an Incumbent is inſtituted and indufted, the King cannot 
King and Bi- take Advantage of the ſimoniacal Contract until he be removed by Quar: 
Joop of Nor: jmpedit ; for although he is in de fatto only, and not de jure, the Church 1s 


wich and full till he is removed in a judicial Way. | 
Ny 25. A Clerk, who had been promoted ſimoniacally, continued Incumbent til 


Winchcomb bis Death above thirty Years after, yet it was held that the King might preſent, 
and Pulleflon. for that the Church having never been full de jure, his Turn was preſerved. 
Zines: 1090. A Church being void, A. agreed io give B. a Sum of Money for Pro, 
King and Bi. Curing C. the Patron for that Turn, to preſent D. The Money was paid, 
Hhopof Cbicbeſt D. being preſented enjoyed the Living till his Death. Afterwards E. 40 
ter and others. whom the Right of preſenting for the next Turn belonged, preſented F. 1 
Quare impedit there was Judgment for the King, although neither E. net 
F. was privy to the ſimoniacal Contract between A. and B. 
110. & Ma, Not many Years after it was enacted, and it is probable that the Harc- 
. 16, ſhip of this laſt Cafe might give Occaſion thereto, that the Offence of d. 
mony ſhall not in Pleading, or Evidence be made uſe of, after the — 
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of the Perſon ſimoniacally promoted, to the Prejudice of any Perſon not 
privy thereto, unleſs there 1 in the Life of the Perſon ſo promoted, a 
Conviction at Common Law or in ſome Eccleſiaſtical Court. 

By the ſame Statute it is declared, that every I caſe made by a Perſon 
ſimoniacally promoted for a valuable Conſideration, to any Perſon who had 
no Notice of the ſimoniacal Contract, ſhall be good. 

One Moiety of all the Forfeitures mentioned in the Statute is given to the 31 FA. c. 6. 
Queen, her Heirs and Succeſſors. | atop 


2. By other Perſons, 


Wherever a Living becomes void by Simony, and the Patron who has 31 Elis. c. 6. 
Right to preſent does not preſent within ſix Months, the Ordinary may as 7 7: 
in other Caſes of Lapſe preſent; but he ſhall not do this till fix Months 
are expired after Notice is given by him to the Patron of the Avoidance 
of the Benefice. | 

This Proviſion in the Statute is agreeable to the Canon Law, by which Dyer 293. 
Lapſe cannot run againſt the Patron till Notice is given him by the 
Ordinary that the Church is void. 

But if two claim the Right of Preſentation to a void benefice, and the 2 Roll. Sr. 
Ordinary is not named in a Auare impedit brought to determine the Right, 355 Abbet of 


ic ſhall, if the Judgment be not obtained within ſix Months, lapſe to the 3 


Ordinary, for he is here in no Fault. 


Although a Living becomes void by Simony, and the Patron not being 31 #1:z. c. 6. 
privy to it has a Right to preſent, yet he cannot, as the King may, take Ad- par. 6. par. 10. 
vantage thereof, ſo as to preſent another Clerk, unleſs the Perſon ſimoniacally 
promoted has been inducted. 

By the Judgment in Quare impedit the Incumbent is ſo removed, that 1 Nell. Rep. 
the Patron who recovers may preſent, although there be no Sentence of 62. 
Deprivation : But the Clerk, againſt whom the Judgment is obtained, con- 
tinues Incumbent de fade till ſuch Preſentation is made. | 

One Moiety of all the Forfeitures mentioned in the Statute is given to 3! EA e. 6. 
any Perſon who will ſue for the ſame. PPE TY 


— — a * —_— — 


(E) Of the Jurtsdiction of Eccleſiaſtical Courts 
in this Offence. 


(CORE have been of Opinion, and amongſt theſe is the learned (a) Ca) C. 839, 
Author of the Codex, that only Spiritual Courts had before the Statute 849: | 
Juriſdiction in this Offence. If, (5) as it has been already obſerved, Simony (5) fete page 
was a Crime at the Common Law, there can be little Room to doubt of its 463. 

having been puniſhable in the Temporal Courts. It may be true in fact, 

that it was for the moſt part or altogether proceeded againſt in the Eccleſi- 

altical Courts. As the Intereſt of Religion is by this Offence ſtruck at in a 

more remarkable Manner, this is not greatly to be wondered at; and the lets 

it it be conſidered that, in Times antecedent to the Statute, Spiritual Courts 

did in ſome Caſes, where there was a concurrent Juriſdiction, encroach upon, 

and in others entirely ſwallow up, the Power of the Temporal. If then ir can- 

not, at this Diſtance of Time, be made appear that the latter did exerciſe 
238 in this Caſe, it by no Means neceſſarily follows that they 

ad none. 


Vor. IV. » SY By 


Simon. 
31 Fliz.c. 6. By the Statute a Power is reſerved to the Spiritual Courts of ioflicting ſuch 
par. 9. Puniſhments, Pains, and Penalties, in all the Caſes, therein memioned, as by 


478 


Ee — 


the Laws Eccleſiaſtical could before the making rheregf;beoinflitted: + - 
Cro Elix. 788. Agreeably hereto it has, been determined, that the Sentence of the Spi- 
Baker and ritual Court in Simony, it being a Matter properly triable there, is to be 
Rogers. taken t6 be true, although it does in irs Conſequence. diveſt the Incumbent 


of his Freehold. | | 1/7 
Comb. 73. So if a Man is acquitted of the Charge of Simony in a Temporal Coutt, 


2 and the Spiritual may re-examine the Matter. > 
le. a 


Cre. Elix a2: To a Suit for Tithes a Prohibition was brought, and it was inſiſted, that 
Riſty and the Incumbent being a Simoniack had no Right to them: But a Conſulta. 
Wentworlb. tion was awarded, becauſe, as the Court ſaid, Simony may be more aptly 
tried in the Spiritual Court. eee e GN wy 

2 Bulftr. 182. But where the Title to the Benefice is in Queſtion, a Prohibition lies to 
Sir William aà Suit inſtituted in the - a for Simony; for that Court can only 
14 Has Com. Proceed pro ſalute Anime. Cane bo. 2. 
miſſion Court. | | | 


(F) Pleadings in Simony. 


HE Poſſeſſion of a Benefice, to which an Incumbent. is ſimoniacalh 
promoted, may be recovered by an Aſſiſe of Darrein Preſentment, or 
by a Writ of Quare impedit. The laſt is uſually preferred, becauſe, beſides 


iis being a ſhorter Way of proceeding, not only the Right of Preſentation 
but that of Advowſon alſo is thereby recovered. | 


Fab. $5. It is not enough to alledge in the Declaration that the Plaintiff, or the 
King and Bi. Perſon under whom he claims, was ſeiſed of the Advowſon, but a Preſenta- 
hop of Worceſ- tion muſt be alledged by him or ſome Perſon under whom he claims; for, 
ter and others. unleſs a paſt Preſentation is thus connected with the Right, it does not ap- 
| pear that the Right of Preſentation is now in the Plaintiff. 
2 Lutw.1ogo. The Declaration is good, although there be no recital of the Statute in it: 
But it was formerly done, and it is as well to recite it. 


Cro.Eliz.788. Nor is there any Danger in doing this, for a Miſrecital of the Statute in 


Baker and . 
Rogers. P eadi 8 Is not fatal. 
Comb. 108. In Quare impedit it was inſiſted that it is not enough to aver that the 


Betts and Incumbent is a Simoniack. To this Holt Chief Juſtice agreed, and added 
Lowe. that, as the Word Simom is not in the Statute, ſome particular ſimoniacal 
Act which brings him within it muſt be ſhewn. 


Cre. Car. 425. A ſimoniacal Contract muſt in pleading be averred and ſhewn ſpecially, 


Byrte and elſe it ſhall not be fo intended. 
Manning. 


2 Show. 3. But the particular Sum of Money paid need not be averred in 

King and pleading. | 

Jobnſon. 

At the Common Law the Patron muſt be named in the Writ, for the 

Incumbent could not alledge any Thing which concerned the Right of Pa- 
tronage, and it would be unreaſonable to name him alone, who could not 
defend the Right of Patronage: But, as he is by the 25 Ed. 3. c. 7. en- 
abled to plead his Patron's Right in Defence of his Incumbency, it is not 
now neceſſary to name the Patron, unleſs the Right of Inheritance is to be 
affected by the Judgment. 

= 25. Hall: Agreeably hereto it is now ſettled, that where the Inheritance of a Patron 


Cre. Fa. 650. can be diveſted by the Judgment he mul be named in the Writ ; and . 
3 Lev. 16, 
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* uſual to name the Ordinary alſo, for the ſake of preventing a Lapſe pen- 
dente lite. 

It has however been held that no Incumbent can plead his Patron's Right, March 159. 
without ſhewing that he 1s Parſon Imparſonee of the Preſentation of his — and 
Patron. 


An Incumbent is not Parſon Itnparſonee as againſt the King, unleſs he? Co. 26. 
be admitted, inſtituted, and. inducted; but «Admiſſion and Inſtitution will Hall Ca/e. 
make him ſo as againſt any other Perſon, 

At the Common Law the Ordinary could only plead, that he claims 
nothing but as Ordinary, but, by the Statute of 25 Ed. 3. c. 7. he may 
now plead a Title in himſelf by Lapſe, or that the Right of Patronage is in 
him. n d | 

The Obligor of a Bond on a ſimoniacal Contract may, for neceſſity's ſake, Carts. 301. 


aver againſt the Condition of his own Bond. Aud and 
x aim. 
The Sentence of a Spiritual Court in Simony need not be ſet out in bec Cre. Flix. 588. 
verba, but may be pleaded briefly. Baker and 


| Rogers. 
Where the general Iſſue is pleaded in Quare impedit it amounts to a Con- Heb. 162. 

fefſion of the Right of Patronage, and only defends the Wrong with which Ro and ano- 

the Defendant is charged; and the Plaintiff has his Option to pray im- _ — ” 

mediately a Writ to the Ordinary, or he may go on to recover Damages for re 

the Diſturbance. 3 
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LANDER is the Publiſhing Words in writing, or by ſpeaking, of 
any Perſon, by Reaſon of which he becomes liable to ſuffer ſome 
corporal Puniſhment, or ſuſtains ſome; Damage. 

It is no Excuſe, at leaſt in foro Conſcientiæ, that the Thing char. 
ged is true. The Law does indeed, in Compaſſion;'to Mens Infirmities, 
allow it to be a Juſtification, in an Action for Words ſpoke, for as to 
written Scandal it admits of none, if the Matter of the Slander is true: Yet 
it is very unbecoming a Man, and much more fo a Chriſtian, to be guilty 


of this Offence. If a Perſon has done any. Thing which the Law prohibits, 


he is liable to anſwer for it judicially; but it can anſwer no good End for 
private Perſons to brand him with it, and there is a Degree of Cruelty a 


well as Inhumanity in fo doing. To rally a Man for ſome Foible or {mal 


Failing, if it be done with Humour and in a friendly Way, may do him 
Service; but the publiſhing even any of theſe, which can ſerve only to leſſen 
him in the Eſteem of his Neighbours, or make him the Object of Ridi- 
cule, ſhould be abſtained from ; for, although ic may not amount to Slan- 
der in the legal Notion of that Word, it muſt create ill Blood between the 
Parties. 

This Offence was ever held in great Deteſtation ; but Slander in Writing 
has at all times, and with good Reaſon, been puniſhed in a more exemplary 
Manner : For it is, having a greater Tendency to provoke Men to Breaches 
of the Peace, Quarrels, and Murthers, of much more dangerous Conle- 
quence to Society. Words, which are frequently the Effect of ſudden 
Paſſion, may ſoon be buried in Oblivion ; but that which is committed to 
Writing, beſides that the Author is actuated by deliberate Malice, is ſpread 
2 and the Slander is for the moſt part ſo laſting as to be ſcarce ever 
orgiven. 

Por written Scandal the Party injured may proceed againſt the Author 
by Indictment or Information, it being conſidered as a publick Offence; 
and he may alſo proceed by an Action upon the Caſe for the private Da- 
mage thereby ſuſtained, or, if the Defamation be meerly ſpiritual, by a Suit 
in the eccleſiaſtical Court. 5 ; 

Peers and the great Men of the Realm, beſides theſe Ways of Redrels, 
have another, by an Action of Scandalum Magnatum, which is peculiar to 
themſelves. 

If the Slander is by Words ſpoke, there is in general no other Remedy 
than by an Action on the Caſe, or a Suit in the Spiritual Court; yet even 
this may in certain Caſes be proceeded againſt criminally. For Inſtance, 
if it be a Slander of the State, as the ſaying the Coin is abaſed by Autho- 
rity, or any other Thing whereby the State may be prejudiced, is, or if it 
be a Slander which it more particularly concerns the Publick to prevent, 8 
the ſpeaking any Thing ſcandalous to a Juſtice of Peace in the actual Ex- 
ecution of his Office is, it may be proceeded againſt by Indictment or 


Information. 


The criminal Way of proceeding againſt Perſons guilty of this Offence 
having been treated of under the Titles Indiliment, Information, and L. 
bel, and the Method of proceeding by Action of Scandalum Magnatum - 


f 


Slander. 
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der its proper Title, it only remains to conſider that Sort of Slander * 
which the Remedy is by an Action upon the Caſe, or by a Suit in the 
ppiritual Court. 


For the better underſtanding whereof it will be proper to conſider, 


(A) There an Aﬀton upon the Caſe does in general lie, 
(B) Df Cows that are aftonable in themſelves. 


1. Such as import the Charge of a Crime, 


Treaſon. 
Murder, 
Perjury. 
Forgery . 
Theft. | 
Other Crimes, 


On YO 


2. Such as charge the having a contagious * 
. Such as ſlander a Title. N 
4. Such as are ſpoken of Perſons in Office. 


1. Of Judicial Officers, 
2. Of other Officers. 


5. Such as are a diſgrace in a Profeſſion or Trade. 


1. To a Divine. 

2. To a Phyſician or Surgeon. 

3. To a Counſellor or Attorney. 
4. To other Artiſts. 

5. To a Tradeſman. 


(C) Ok do ds which become adtlonable by reaſon of the 
ſpecial Damage received from them. 


(D) Certain Circumſtances which are to be regarded in the 
ſpeaking of Wo2ds in themſelves aftionable. 


1. The Time when ſpoke, 

2. The Place where. 

3. The Language they are ſpoke in. 
4. The Occaſion of ſpeaking them. 
5. The Delign of the Speaker. 


E) Ok Slander in a Courſs of Juſtice. 
(F) Ok Mozds ſpoken in the paſt oz future Tenſe. 


atftirmative. 
(H) Df the Certainty required in them, 


(G) In what Senſe Mozds in themſelves ackianable muſt be 


Vo I. IV. r | | (1) There 
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' Slander. 


(I) Where the want of Certafnty is ſupplied, 


1. By the apparent Intention of the Speaker. 
2, By Averment, | 


mitiori ſenſu, 


„ 


(K) In what Caſes uncertain Tlozds are to be conſtrued in 


(L) Where they are not to be ſo conſtrued. 

(M,) Ok adjeftive Mozds. | 

(N) Ok Mozds which impozt only an Intent to do an af, 
(O) Df Wozds in the Disjundtive. | 

(P) Df repugnant Mozds. 


( = repeating Mozds which another has been heard 
to ſay. | 


(R) Df ſubſequent Moꝛds. 


1. Where they are explanatory. 
2. Where they are accumulative. 


(S) Of Pleadings in Slander. 


In general. | 

Where an Averment muſt be. 

. Of the Colloquium. 

Of the Uſe of the Innuendo, 
What is a Juſtification of Words. 


mw n yy 


(T) In what kind of Slander the Spiritual Court has Ju- 
risdiſtion. 


(U) Where a Pꝛohibition will lic. 


1. If actionable Words are coupled with ſuch as are a mere 
Spiritual Defamation. 


2. Where any Temporal Damage is received from them. 


3. Where the Offence charged is not puriſhable in the Eccle- 
ſiaſtical Court. 


— ——_ 


hae. — 


(A) Where an Action upon the Caſe does in 


general lie. 


A N Action upon the Caſe lies for the publiſhing any Words, by reaſon 


of which the Perſon of whom they are publiſhed does in fact receive 


Damage; but it is not always neceſſary to ſhew the Damage received. 
The Diſtinction is, that where the natural Conſequence of the Words 1s 4 
Damage; as if they import the Charge of being guilty of a Crime, or of 
having ſome contagious Diſtemper ; or. it the Title to an Eſtate is by them 


brought 
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Slander, 4563 


brought into Queſtion; or if they are a Diſgrace in an Office, Profeſſion, 
or Trade, they are in themſelves actionable: But in other Caſes the Party, 


who brings an Action, mult alledge the ſpecial Damage received from them. 
It makes no Difference whether the Slander is publiſhed in Writing or 4 Ce. 14. 


Print, or by Speaking; for, although the Party injured may, where it Buc#/ey and 
is in Writing or Print, it being a publick Offence, proceed in a criminal“ 3 , 
Way againſt the Author of it, he is not thereby precluded from obtaining 8, Fg 


5 5 ro. Elix. 247 
Satisfaction by Action for the private Injury to himſelf. Ante Title © 
Libel. 
Writing ſlanderous Words of any Perſon in a private Letter to a third 2 Peer. 28. 
Perſon, is ſuch a Publication as this Action will lie for. 


King and 
Lake. 
If the Words are a meer Spiritual Defamation, no Action lies; for only , % A 


the Spiritual Courts have Juriſdiction in this Caſe. 34. Matthew 


and Croſe. 4 Co. 20. Cro. Fa. 323. 


But wherever any Temporal Damage is received from Words, which in 2 Co. 17, 20, 
general are no more than a meer Spiritual Defamation, or if ſuch Words are I ; 
coupled with others which are actionable, a Prohibition lies for the whole 3 


g x : Salk. 552. 
Words to the Eccleſiaſtical Courts. It would be vexatious if Proceedings Comb. 138, 


could be in both Temporal and Spiritual Courts; and as none but the 392. 
former can make the injured Party Satisfaction for the Damage ſuſtained, d. 21 4. 


the Proceedings in the latter being pro ſalute anime only, it is very reaſon- 
able that he ſhould be confined to an Action in them. 


(B) Of Moꝛds that are in themſelves action- 
able, 


1. Such as impoꝛt the Charge of a Crime. 


A the greateſt Injury which can be done any Perſon is the falſly charging 
him with a Crime, for which he may be brought into Danger of ſut- 


tering Death, or ſome corporal Puniſhment, Words that do this have 


always, and with the higheſt Reaſon, ſtood firſt in the Liſt of thoſe which 
are in themſelves actionable, 


1. Treaſon. 


An Action lies for theſe Words, Thou art 4 Rebel, and not the Queen's Ce Eliz.638. 
Friend. | Redſione and 


Elliot. 
1 Roll. Abr. 49. 
So it does for ſaying of J. S. He is an Enemy to the State; for theſe are a C. F 602. 
great Slander, if not a charge of Treaſon. Charter and 
| | Peter. 


So it is actionable to ſay of any Perſon, he did Treaſon in the Low , Reil. Ae 
Countries; becauſe he may be tried and puniſhed in England for a Treaſon 63. , z. 
committed there. | 35 H. 8. c. 2. 
Theſe Words, He is @ Jacobite, and is for bringing in the Prince of Wales Salk 696. 
and Popery to the deſiroying our Nation, are ſaid to be actionable ; becauſe How and 
they are a charge of evil Noten u. 
In another Report of the ſame Caſe, theſe Words are held to be action- Ld. Ra 


able if of a Perſon in Office; but it is not determined whether they are 812. 
lo or not, when ſpoken of a private Perſon, f 


The 
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5 194.283 The Doctrine however in Salkeld ſeems to be Law for in a ſubſequent 
Fry and Corne. Cafe it was held, that an Action lies for the following Words, which are 
not ſo ſtrong, ſpoken of any Perſon, He has the Pretender's Pjflure in his 


Room, and I ſaw bim drink his Health. And he ſaid be had a Right to jhe 
Crown. ; | 


2. Murder, 


t Rell. Abr. 55. An Action lies for ſaying to J. N. thou haſt killed a Man; for although 
Coper and no particular Man is named, it 1s a great Slander. 

Smith. 

Cro. Fa. 423. So it does for ſaying you have killed the Servant of J. S. or you have ſole 
Croper and the Horſe of J. S. although it is not ſhewn that J. S. had a Servant or a 


Smith. Horſe; for till the contrary is ſhewn this ſhall be intended, 
1 Rell. Abr.77. | : 


unt 117, It was heretofore held, that no Action would lie for Words importing 
Phillips and a charge of Murder, without an Ayerment that the Perſon ſaid to be killed 
Ger. was dead; but the later and better Opinion iz, that the Party ſhall be in- 
84 fo 489. tended to be dead, unleſs the contrary appears in the Pleadings. 
Cro.Eliz.569, 
823. 

3. Peyury, 


4 Co. 15. No Action lies for ſaying of J. S. be is farfworn, unleſs it is ſaid to be 
rg and i me judicial Procecding; but it does for ſaying of him he is perjured; 
2 Bultr. 150. for this ſhall be intended to mean that he is forſworn in a judicial Pro- 
3 Lift. 166. ceeding. | | 5 

Cro Eliz.bog. Eccleſiaſtical Courts are not mentioned in the 5th of Elz. againſt Per- 
Shaw and jury; yet it has been held, that an Action lies for ſaying a Man is forſworn 
Thompſon. in an Ecclefiaſtical Court. ; 

3 Lev. 166. So an Action lies for ſaying of J. S. be was forſworn before a Fuſtice of 


| Gruneth and Peace; for this, if not within the Words, is certainly within the Purview 


Derry. of that Statute. 
1 Rell. Abr 30. An Action will alſo lie for Words that import a charge of Perjury 
Pruer and although it be not a Perjury within the Statute ; for Perjury always was and 
hn ſtill is an Offence indictable and puniſhable at the Common Law. 

. 104. 
; ON Au- zh. But no Action lies for ſaying of a Man be bas forfworn bimſelf in Leake 
Laue and Court, without ſhewing that this is ſuch a Court as could compel the taking 


Bennet. an Oath. 


3 1nft. 166. 

1 Rell. Ab-. 69. Nor does an Action lie for ſaying to F. S. thou waſt forſiworn before the 

Keble and Biſhop of Norwich; becauſe it does not appear that it is before him in his 

Page. Court, and it ſhall not be ſo intended. 

1 Rell. Ar. 70. Theſe Words, He hath delivered falſe Evidence and Untruths in his Anſwer 

Mitchell and to 4 Bill of J. S. in Chancery, are not actionable; for, as many Things in 

22 6, A Bill of Chancery are not material to the Point in Queſtion, it is no Per- 

9 jury if ſuch are not truly anſwered, 65. 

4 Co. 16. So no Action lies for ſaying of J. S. that be is detected of Perjury ; for 

6 aver and an honeſt Man may be detected although he is not convicted; and it may 

Gro. Car. 268. be faid of every Man, againſt whom a Bill of Inditment is preferred for any 
Tirime, that he is detected of that Crime. E 

1 Rell. Abr.gi, It is ſaid that an Action does not lie for Words importing a charge of 

_ and Subornation of Perjury, unleſs it be averred that a Perjury was committed; 

3 72 Faſeb. for the hiring a Man to commit a Perjury is no Offence, unleſs a Perjury 15 

; in Fact committed. | 


1 | But 


— 
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But from a Report of the ſame Caſe, for it is probably the ſame although Cre. Fa. 158. 
reported as of a different Year, in another Book, it appears to have been #«rri- and 
held, that ſuch Words, which are a great Imputation, are actionable, * Paſch. 
although it be not alledged that a Perjury was committed. | Log 

The Doctrine laſt mentioned was confirmed by a Caſe ſome Years after, 1 Rell. Abr. 41. 
where it was held that an Action lies for ſaying of A. that be gave 101, to Ew; Caſe, 
B. for forſwearing himſelf in Chancery; and the Book adds, that it ſhall be Mich. g Car. 
intended there was a Subornation of Perjury. 


4. Forgery. 
All Words are actionable which import the Charge of ſuch a Forgery, as 


is within any of the Startes againſt this Offence. 
An Action alſo lies for chang a Man with Forgery, although it is not 1 Rell. Abr.66, 

ſaid to be of ſuch a Record, Deed, Writing, or Inſtrument, as is within any Pi and 

of the Statutes ; for Forgery is an Offence indictable, and puniſhable at T 


Common Law, Garbutt and 


ns Thc; Bell. 
But no Action lies for ſaying of J. S. he hath forged the Hand of J. N. 1, 231. 
theſe Words being too general; for, unleſs it had been ſaid to what Deed 1 Rell. 4br.65: 
or Inſtrument, this is no Offence under any of the Statutes or at Common gl. 4. 

Law. 


5. Theft, 
An Action hes as well for calling a Man a Thief generally, as it does for Cre. Fe. 114: 
charging him with being guilty of a particular Robbery or Larceny. Minors and 


Leeford. 

But as the taking away any Thing annexed to a Freehold is not, unleſs , Inf. log. 
by particular Statutes declared ſo to be, a 'Larceny, no Action lies for 
Words which charge the Stealing of ſuch a "Thing. 

Agreeably hereto it has been determined, that it is not actionable to ſay Sid. 104. Hall 
of J. S. be ſtole the Shutters of my Windows ; but if the Words had been, and Ham mond. 
be ſtole the Shutters off my Windows, an Action would have lain. | 

So, according to the old Caſes, no Action lies for Words which import Co. Ja. 39. 
a charge of ſtealing Corn, or Trees growing, or Lead fixed to a Houſe, Kellam and 
or any other Thing which is annexed to the Freehold, becauſe theſe Of- _— 


1 1 * Hob. 331. 
ences are only Treſpaſſes. Gn TE. 210; 


74. 

It is indeed now actionable to charge a Man with having been guilty 1 
of cutting down Trees, or ſtealing Lead annexed to a Freehold, This, 
which is occaſioned by Statutes made for puniſhing theſe Offences ſince 
ſuch Caſes were determined, does not impeach their Authority ; for the 
Principle on which they are founded ſtill remains. 

But it has been held, that for theſe Words, You are a Thief of every Thing, Str. 142. 
an Action lies; þecauſe, as theſe Words include every Thing which can be Morgan and 
ſtolen, they muſt intend a ſtealing of that which it is Felony to ſteal. Williams. 

It was formerly held that no Action lies for ſaying I charge J. S. with Rust. 38. 
Felony for taking Money out of my Pocket ; becauſe it does not neceſſarily Maſon and 
imply a ſelonious Taking. | Thompſon. 

So for theſe Words, You are a Pickpocket, you picked my Pocket of my 2 Lew. 51. 


Money, it was held that no Action lies; for, as it does not appear to be Walk and 
a felonious Taking, it may be a Treſpaſs only, Rymes. 


But in a later Caſe it is laid down, that an Action will lie for the Words, 3 


1 charge J. S. weth Felony in taking my Money out of my Pocket, becauſe it i 2 Bakr 
ſhall be intended a telonious Taking; and the Caſe of Maſon and 7 hempſon, and Peirce. 
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4 86 Slander. 


on the Authority of which this taſt and ſome other Caſes had probably 
been determined, was denied to be Law. 

1 Rell. 4br 43. An Action likewife lies for any Words which amount to no more than a 
Carter and charge of Petty Larceny : For, beſides thaf the Party guilty of this Offence 
_— incurs the Forfeiture of all his Goods, he is liable to be whipped, or to 


— 


; WW ſufter-other corporal Puniſhment. 

6. Other Crimes. 
4 Co. 20. It is actionable to ſay of J. S. he did burn a Barn with Corn in it, or a 
Barbams Barn that was Parcel of a Manſion- bouſe; the burning of ſuch a Barn being 
_ a Felony. 


Cre. Fa. 300. An Action lies for ſaying theſe Words of J. N. he hartoured bis Son 
wy and knowing him to be a Romiſh Prieſt : For this is Felony. 


27 Eliz. e. 2. | 
2 Ventr, 2656, No Action lies however for ſaying of any Perſon, except he is in ſome 
Walden and Office, that he is a Papiſt ; but it does for ſaying he goes to Maſs, for this 
1 * makes him liable to the Puniſhment of the Statute. | 

1 Rell. Abr. 68. Heretofore no Action lay for theſe Words, Thou haſt received ſtolen 
Dawes and Goods knowing them to be ſtolen ; becauſe ſuch Receiver was not an Ac- 


Cees 130, ceſſary, unleſs he had alſo aided or comforted the Thief. 


3 V. & M. But there can be no Doubt of ſuch Words being now actionable; for 
gh 8 Receivers of ſtolen Goods, knowing them to be ſtolen, are ſince declared 
en to be Acceſſaries after the Fact, and made liable to Tranſportation for 
ſeven Years, 
9G. 2. c. 5. The Books abound with Caſes of Actions for Words that charge the 
being guilty of ſuch Acts of Conjuration, Witchcraft and Dealing with evil 
or wicked Spirits, as came within the Meaning of the 1 Fa. c. 11. 
Thele Offences being now put an End to by the Repeal of that Statute, 
ſuch Actions would alſo have been at an End; but to remove all Doubt, it 
is expreſly provided by the repealing Statute, that no Suit ſhall be com- 
eech againſt any Perſon for the charging another with any of theſe Of- 
ences, 
4 * „It was heretofore laid down that it is actionable to ſay of a Woman She 
Cale. bie has had a Baſtard. 


Salk. 694, But that Caſe has ſince been denied to be, as to this Point, Law; and it 

696. has been held that no Action lies for theſe Words, except it be averred that 

1 Rell. 4br.38. ſuch Baſtard has been chargeable to ſome Pariſh ; for unleſs it has been ſo, 

18 Flix. e. 3. the Mother of it is not liable to the Puniſhment of Impriſonment ordained 
by the Statute. 


Gee 436. So, where ſuch Child has not been chargeable to any Pariſh, no Action 


2 and lies for ſaying of J. S. he is the reputed Father of a Baſtard Child ; the 
| Roll. Abr 35 Father, as well as the Mother, being exempt till that is the Caſe from the 
18 Eliz. c. 3. Puniſhment of the Statute. = f ; 

1 Rell. 45, 36. An Action does not in general lie for calling a Woman More, this being 
Haſel and a mere Spiritual Defamation : But it lies in London, where Whores are b 


Copper. the Cuſtom liable to be carted. 
Comb. 138. 


Lutw. 1042. It has been held, that no Words tantamount to the calling Whore are 
Heublon and within the Cuſtom 3 and that no Action lies except the expreſs Word 
Miller. Whore is made uſe of. 
Str. 555. Cook But this Caſe is not now Law; it having been ſince laid down, that an 
and Vingfeld. Action lies in London for calling a Woman Sirumpet. : 
Str. 471. Ji. So it has been held, that in London it is actionable to call a Woman > 
47s and Husband Cuckold; for, as this amounts to the calling her bert, it i 
B. 545, within the Cuſtom, 1 
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Slander. 3 487 
It is not actionable o call a. Woman Baud, except in, London, where 8 
Biwds are liable by the Cuſtom to ſuffer corporal Puniſhment, a 
26. 261. 


But it is actionable to charge any Perſon, in any Place, with keeping a 1 Rell. Abr. 44. 
Bawdy-houſe 3 becauſe this is an Offence puniſhable in the Temporal Lern and 


Thorn. 
Courts. Cro. Car. 229, 
251. 


An Action lies for ſaying of a Brewer bis Beer is untoholſome; for a 1 Rell. Abr. 62. 


Brewer that ſells unwholſome Beer is puniſhable ; and it ſhall be intended to Lee and 


| : bh 
mean ſuch Beer as he ſells. T tradwwick 

It is actionable, to charge a Perſon with being guilty of any Crime, of Oven 150. 
which he has on a Trial been acquitted, Cuddington 


| | and WY king. 
So, in another Report of the ſame Caſe, an Action is held to lie for Heb. 81. Cad. 
charging a Man with having been guilty of a Crime, of which he has 4 
been convicted, and afterwards pardoned; for the Pardon takes away the 
Guilt as well as Puniſhment. | | ; | 
It is reported to have been held, that no Action lies for the Words, 2 Ses. 324 
Thou art a Regrator ; becauſe this Offence does not make the Party guilty * 3 
of it liable to loſs of Life or Limb. | 
It is alſo laid down that thele Words, Thou haſt ſtolen my Lord Shafts- Salt. 696. 
bury's Deer, are not actionable ; becauſe the Puniſhment for this Offence is 2 
only Impriſonment. And per Holt Ch. J. no Words are actionable unleſs 34e. 
by reaſon of the Charge imported in them the Party becomes liable to | 
ſuffer ſome infamous Puniſhment, for he may be fined and impriſoned in 
a mere Treſpaſs. | 
The firſt of theſe Caſes is not Law, or at leaſt not ſo in the Latitude 
there laid down; for by the 5 Edw. 6. c. 14. a Regrator is liable to be ſet 
in the Pillory for the third Offence; and, as will preſently appear, it is con- 
trary to the Tenor of many Caſes, of equally good Authority with this, to 
ſay, that only Words importing a Crime which may be puniſhed with the 
loſs of Life or Limb, are actionable. 


The latter Caſe muſt, one would think, be miſtaken by the Reporter; 


tor by a Statute many Years antecedent to it, it was ordained, that any 3 V. & MN. 


Perſon guilty of this Offence, ſhould in Default of paying a Penalty of 201.“ 1. 
be ſet in the Pillory. | 

But taking the Puniſhment of this Offence at the Time of this Deter- 
minauon to have been only Impriſonment, this Caſe does by no Means 
coincide with the Principle on which Actions upon the Caſe for Words 
importing the charge of a Crime are founded. This is that ſuch Words 
are actionable in themſelves, without ſhewing any ſpecial Damage, becauſe 
they do imply a Damage; and ſurely the charging a Perſon with a Crime 
for which he may be impriſoned, is doing him ſuch an Injury as he ought 
to have Satisfaction for. 


It is alſo contrary to what is laid down in the following Caſes, and in 
many others which might be adduced. 


An Action lies for any Words that import the Charge of a Crime for Freem. 46. 


which a Perſon may be indicted, Aan 
. Diggie. 

So it does for Words charging a Woman with being the Mother of a Salt. 694, 
Baſtard Child, if ſuch Child has been chargeable to any Pariſh ; becauſe „ 3 
ſhe is in this Caſe liable to ſuffer the Puniſhment of Impriſonment. the. 

So it is held to be actionable to ſpeak any Words, by reaſon of which the 27 . 266. 
Perſon of whom they are ſpoke may be impriſoned. 1 

No 


488 Slander. 
4 Co. 15- \, No Action lies for the Words Rogue, Villain, or Varlet; for theſe and 
779" tp ang ſuch like Words are conſidered as Words of heat. 
Str. 304. 


C0. Fa. 427. So none lies for ſaying of J. S. he is a cozening Nuave. 
Brunkard and 
Segar. 


e So none lies for calling any Perſon a ſcurvy Fellow, 
Fiſher an 


Atkinſon. | 
1 Roll. Abr.4z., But an Action lies for ſaying of J. N. be is a Rogue of Record; ſor he 
Ali;ly and cannot be a Rogue of Record unleſs he has been convicted upon Record, 


A{await. 


2, Stich as charge the having a contagious Diſtemper. 


Man being formed for Society, and ſtanding in almoſt conſtant Need d 
the Advice, Comfort, and Aſſiſtance of his fellow Creatures, 1t 1s highly 
reaſonable that Words, which charge any one with labouring under a cn. 
tagious Diſtemper, ſhould be in themſelves actionable; becaule all pruden 
People will avoid the Company of ſuch a Perſon. ; 
It makes no Difference whether the Diſtemper is owing to the Viſitatn WF 
of God, Accident, or the Indiſcretion of the Party therewith afflicted ; x 
in every of theſe Caſes the being avoided, from whence the legal Not WW 
of Damage ariſes, is the Conſequence. 


On. 7a. * An Action lies for theſe Words ſpoken of J. S. he is a Leper. 
gylor an 


Perkins. 1 Roll. Abr. 44. 


Rell. Abr. 4 3. I 1 | 
1 — . It is alſo actionable to ſay of J. N. be has the great Pox. 


Reeve. 


12 Med.248, So an Action lies for calling a Woman pockey Whore. 
Whitfield and 


Powell. : 16. 242. 


3. Such as flander a Title. 


Since it is almoſt as great an Injury to prevent, or deprive a Man of th! 
Means of living comfortably, as it is to rob him of Life itſelf, Words, by 
reaſon of which any Perſon may be hindred from having an Eſtate, or ls 
Title to it brought into Queſtion, are in themſelves actionable. 
Cro.Car. 460, The Word Baſtard is not in itſelf actionable, but an Action lies for 
Humphriezand calling the Heir apparent to one poſſeſſed of a real Eſtate Baſtard, for |: 


_—_ may be the Occaſion of his being diſinherited. 


37. pl. 21. 


Cre. Ja. 213. So an Action lies for calling a fourth reputed Son of one that is in Po 
Vaughan and ſeſſion of an Eſtate-tail Baſtard; for, although there is in this Caſe only 4 
Ellis. remote Poſſibility of inheriting, yet he may be thereby injured. 

1 Rell. Abr. 37. So it is actionable to call J. S. who is in Poſſeſſion of Lands by Deſcent, 
p1. 16. .a Baſtard. 


4 Co. 18. Gar- If F. N. is in Poſſeſſion of an Eſtate, an Action lies for ſaying be #45 
rard and Right 10 ſuch Eſtate. 


Dicken/on. | | 

2 Leon, 111. A. being in Treaty with B. for the Sale of the Manor of C. D. fd o 

Williams and E. A. is worth nothing, and do you think the Manor of D. is bis? it # lu 

Linford, a Contraft between his Brother Thomas and him. Tt was in this Cale 1. 
ſiſted that the Words are not actionable, becauſe not ſpoke to the Perſon 
who was about purchaſing the Manor: But they were held to be ſo; 96 
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by Wray J. If a Title is ſlandered, it matters not to whom the Words 
ſpoke. 

" Action lies for Words whereby a Title to Land is ſlandered, pro- 4 Co. 17. a. 
vided the Speaker, at the fame Time, ſays that he has himſelf a Right to 18. 6. 
ſuch Land; for if it did, no Perſon could be ſafe who lays claim to an 
Eſtate of which another 1s in Poſſeſſion, 

So if J. S. makes Title to Land under a forged Deed, no Action lies, cr Eli 199. 
unleſs it be ſhewn that he knew the Deed under which he claims to be Garrard and 


Dickenſon. 
forged. 4 Co. 18. a. 


But although no Action lies for Words by which a Man aſſerts his G Fe. 164. 
own Right to an Eſtate in the Poſſeſſion of another, it does for Words Zar/ of 


which aſſert that the Right to ſuch Eſtate is in a Stranger. Northumber- 
land and Byrt, 
Cro. Elix. 197. 


No Action however lies, even where the Right of a Stranger is aſſerted ,, .., 
to Land in another's Poſſeſſion, unleſs ſome ſpecial Damage is received G 24 
from the Loſs of Sale, or otherways. Dickenſen. 


4. Such as are ſpoken of Perſons in Office, 


As all Words ſpoken of any Perſon who is in the Enjoyment of an 
Office of Honour, Profit or Truſt, which import a charge of Unfitneſs to 
diſcharge the Duty of the fame, muſt be prejudicial to ſuch Perſon ; theſe 
have, and with good Reaſon, been always held in themſelves actionable. 

In Offices of Profit, Words which import a charge of Inability are as Salt. 695. 
well actionable as thoſe which imply want of Integrity; but if it be an 3 * 
Office of Honour only, no Action lies unleſs the Import of the Charge is a % 608. 
want of Integrity. 1 Roll. Abr. Gg. 

But wherever Words, in themſelves not actionable, become fo by being Cr0. 7a. 5 57. 
ſpoken of a Perſon in Office, it muſt appear from the Words themſelves, F/-erzvood and 
or from the Pleadings, that they were ſpoken in a Colloquium concerning his _ 16 
Office; for the very Foundation of the Action is its being a Diſgrace in 1 7 40. 
Office. | ö Ld. Naym. 


1360. 
| Ser. 618. 
1. Of judicial Officers. 


An Action lies for theſe Words, My Lord Chief Baron cannot hear of Het. 167. Al. 


j one Ear. | . and 
The Words Common Barretor are not always actionable in themſelves, Hob. 140. 
but if ſpoken of a Juſtice of Peace an Action lies for them. 2 4 and 

| ohn. 
1 Roll. Abr. 5 . 
So it does for the Words, He is à corrupt Man. 1 Roll. Abr 57, 
ö Biſhop of Co- 
ventiy and Wortly, Cro. Ja. 652 
So it does for the Words, He is no true Subjed. 1 Roll. Abr. 43. 
6 8 | | Smith and Aa. Cro. Fa. 202. 
So it does for the Words, He is a falſe Juſtice. Cro.Eliz.3 58. 
| | Wright and 
| : Moorhouſe., 
So it does for the Words, He is a half-eared Juſtice, he will hear but Cre. Car. 2231 
one Side. | Fo TEN Maſham and 
| Bridge. 
Vor. IV. 61 80 
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Cre. “ 8s it does for the Words, 1 have often been with him for Fuſtice, by 
N d never could have Juſtice at his Hands, but always Injuſtice. 


— — 


— 


Cre. Ja. 72 So it does for the Words, Fe did for Malice per vert the Law to ſerve 


Beaumond 


Haſtings, bis own Turn. 


1 Rell. Abr.48. 80 it does for the Words, He is a debauched Man, and not fit to be 4 


Hammond and 


| Kingſmill, Juſtice of Peace. | 


4 Rep. 16. So it does for the Words, He hideth Felonies, and is not worthy to be a 


Cre. Ja. 167. Juſtice of Peace. 


8 Mod. 270. So ic does for the Words Rogue, Raſcal, Villain, or Liar, which if 
4 hag banc ſpoken of other Perſons would be conſidered as Words of Heat and not 


Lt. Raym. actionable. 
1369. 


Salk. 695. But no Action lies for ſaying of a Juſtice of Peace, He is an Aſs, 4 Fad, 
_ 6 a Coxcomb, or a Beetle-headed Juſtice ; becauſe theſe Words import only 


. 698. Want of Ability. 


Cro. Elix. 306. So no Action lies for ſaying of a Juſtice of Peace, He is a Bloodſucker 


Hilliard and for it cannot be intended what Blood he ſucked. 
Conſtable. 


Cre. Fa. 305. If it be faid of the Plaintiff, who had pronounced a Sentence as Judge 

Ce/ar and of the Court of Admiralty, that the ſaid Sentence was given by the Plaintif 

Cori. corruptly ; theſe Words are actiopable, although it be not avetred that there 
was at the Time of ſpeaking them a Colloquium of his Office, for it ap- 

| pears from the Words themſelves that there was ſuch a Colloquium. 

Ln —_ So theſe Words of a Juſtice of Peace, He is a forſworn Juſtice, are 

G gl actionable, without alledging a Converſation concerning his Office; for they 
appear plainly to have been ſpoken in ſuch a Converſation. 

Str. 420, Wherever an Action will lie for Words of a Juſtice of Peace that relate 

2 46, 65, to, his Office, the Speaker may alſo be proceeded againſt for the ſame 

66. Words, provided they be ſpoke to him while he is in the actual Execution 
of his Office, by Indictment or Information; and in ſome Caſes Words that 
are not actionable are indiftable, _ 


2. Of other Officers, 


Heb, 140. An Action lies for theſe Words ſpoken of any Perſon in Office, He is 5 


ori wy and common Barretor; although the ſame Words of all Perſons are not in them- 


7 2 fc. ſelves actionable. | 


1 Roll. Ar. So it does for the Words, He is a corrupt Man. 
57. Biſhop of | 
Coventry and Vortiy. Cro. Fa. 65. 


1 Koll. Abr. 56. It is actionable to ſay of a Commiſſioner for examinin Witneſſes in a 
2 and Cauſe in the Court of Chancery, He hath taken Bribes to Nur one of 1ht 


Parties. 


1 Rell. Abr. 587. So it is to ſay of ſuch a Commiſſioner, He hath altered the Dep9jitions 
Parker and that were taken. 
Large. 


1 Rell. Air. 58. If it be ſaid of a Churchwarden, He bath cheated the Pariſh, an Action 


— and lies; for ſuch Words are a Diſgrace in an Office of Truſt, 


Cro. Elixæ. 35 8. 
i Theſe 


* 


is a 
hem - 


5 in 3 
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Action 


Theſe 


Dlander. 491 
| Theſe Words of a Steward of a Court, He hath wronged me in his Court, 1 Roll. Abr.g6. 
and bath not performed his Office according 10 Law, are actionable; a charge _ 
of great Miſbehaviour in Office being imported by them. y 

The Words cozening Knave are not in themſelves actionable; but it it be C, Car. 480. 
ſaid of a Bailiff, or any Servant, who is to account for Money received, S-aman and 


He is a cozening Knave, to the Perſon who employs and confides in him, an Biege. 
Action lies; for they amount to a Slander in an Office of Truſt, 


5. Such as are a Dilgrace in a Pꝛokeſſion 02 Trade. 


Words, in themſelves not actionable, become ſo whenever any Perſon is 
thereby diſgraced in his Profeſſion, or Trade; for, although it may be 
ſometimes difficult to prove the ſpecial Damage received from them, no- 
thing is more clear than that ſuch Words have a direct and certain Tendency 
to injure the Perſon of whom they are ſpoken. 
But in all Actions for Words of this Kind, it muſt appear from the 2 Saund. 30). 
Words themſelves, or from the Pleadings, that there was, at the Time of S. 696, 


ſpeaking them, a Converſation concernirg ſuch Profeſſion, or Trade. 116g. 


Cro. Fa. 557. 
Salk, 694. 


1. To a Divine. 


It is actionable to ſay of a Clergymen, He is a drunkard; becauſe he is A. 63. Dodd 


for this Offence liable to be deprived of his Preferment. and Revinſes. 
So it is if it be ſaid, He preacheth nothing but Lies and Malice in the 3 Lev. 17. 
Pulpit. TCranden and 
Walden. 
1 Rell. Abr. 5 8. 


So it is where the Words are, He is a Rogue and a Dog, and will never Cg , z 
be good till be is three Foot under Ground, I had rather my Son ſhould make Pococl 1 
Hay on a Sunday than go to hear Naſh preach. Nafb. 

So it is if theſe Words are ſpoke, He is an old Rogue, and a contemptible g, 


- 
Fellow, and hated and deſpiſed by every Body, + 


Muſorave and 
Bow cy. 


2. To a Phyſician or Surgeon, 


It has been determined in the Caſe of a Barriſter, that, if he brings an 
Action for Words which import a ſlander in his Profeſſion, it muſt be 
averred that he was at the Time of ſpeaking them a practiſing Lawyer; 
and it ſeems reaſonable, although there has becn perhaps no Determination 
in that Point, that the ſame Thing ſhould be done in the Caſe of a Phyſi- 


> cian: For unleſs he was a practiſing Phyſician, he could not be injured by 


the Words. 


An Action lies for laying of a Doctor of Phyſick, He is no Scholar, 1 Rell. Abr.5 4. 
without alledging that when the Words were ſpoke there was a Colloquium Cazvdry and 


of his Profeſſion; becauſe no be a good Phyſici 7 . 
g Ari rofeſſion e no one can be a g yſician unleſs he is 1 


So it does if it be ſaid, He is an Empirict and Mountebank z It being ap- 1 Rell. Abr. 54. 


: parent from the Words themſelves, that they were ſpoke of him in his Ceddart and 


© Profeſſion. 9 
So it does for theſe Words, He is a Quackſalver, 1 Rell. Abr 54. 
Allen and 
Eaton. 
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Styles 231. 
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402 Slander. 


Cre.Eliz.620. It has been held, that no. Action lies for ſaying of a Phyſician, He bath 
Poe and Filled a Patient with Phyſick, unleſs it be ſaid that it was done knowingly, 


* = £44 and willingly ; for he may miſtake a Caſe, and undeſignedly give Medicines 


Mich. aoEliz, that are improper. f e : | 
: The Reaſon upon which this Determination 1s grounded is not very 


apparent; for it is certainly a Diſgrace to a Phyſician, and muſt hurt his 
Practice, to have it bglieved that a Patient died by taking improper Medi- 
cines preſcribed by him; and by comparing it with ſome later Caſes, it 
ſeems clear that ſuch Words, which imply at leaſt Ignorance in the Art he 
profeſſes, are actionable, 
Win. 40. Au. It is laid down, that an Action lies as well for Words which imply the 
ditor Curl's want of Science in a Man of a Profeſſion, as it does for thoſe which imply 


7% the want of Fidelity. 
Heil Gg. Wat- So an Action lies for ſaying of a Surgeon who had J. S. under his Care, 
fon and Van. He killed J. S. although it be not averred that he did it knowingly or vo- 
derlaſh, Mich. luntarily. I 

3 Car. 

11 Med. 221. So it does if it be ſaid of an Apothecary, He killed a Patient with his 


Tutler and Phv ck. a 
Alruin, Paſch. fi 


8 Anne. 

Hetly 175. No Action lies for theſe Words of a Surgeon, He poiſoned the Wound of 
Swegs's Caſe. J. S. for it might be proper, in order to cure it, ſo to do. 

1 And. 268, But if it be ſaid of a Surgeon, He poiſoned the Wound of bis Patient for 


Caſ. 277. Gain of Money, theſe Words are actionable. 


3. To a Counſellor or Attorney. 


2 Ventr. 28. Wherever a Barriſter brings an Action for Words which are a Diſgrace 

King and in his Profeſſion, he muſt aver that he was, when the Words were ſpoke, a 
| practiſing Lawyer; for if he was not he could receive no Damage from 

them. 

Poph. 207. A Barriſter muſt alſo aver himſelf to be homo conciliarius & eruditus it 

Cary's Caſe. Lege; it not being ſufficient to aver that he is homo eruditus in Lege. 

Ce. Entr. 22 An Action lies for faying of a Barriſter, He deceived his Client, and 


Snag and revealed the Secrets of his Cauſe. 
ray. . 
1 Roll. Abr. 5 5. 


2 Ventr. 28. So it does for theſe Words, He will give you vexatious Council, and then 
Kingand Lake. milk your Purſe, and fill bis own Pocket. 
1 Rell. Abr. 54. So it does if the Words are, He is no Lawyer, he cannot make a Leaſt, 
— and hey are Fools that go to him for Law. 

en. 
Cre. Car. 382, So it does if it be ſaid, He is a Dunce, and will get nothing by his Pro- 


Peard and feſhon. | 
Fohns, fl 


1 Roll. Abr. 5 5. ö | | ul | 
1 Lev. 2979, lt is actionable to ſay of an Attorney, He cannot read a Declaration. 


Powell and 
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Sid. 32. Za. Soit is if the Words are, He has no more Law than Mr. C.”s Bull, or il 


ker and Mor- more Law than a Gooſe. 


fue. 
Co. Elix. 589. So it is if it be ſaid, He will overthrow his Client's Cauſe. 
Martyn and 
Burling. 


4 Co. 16. So it is if theſe Words are ſpoke, He is wvell known to be @ corrupt Mal 


Byrcbley's and to deal corruptly, 
Caſe. 1 


80 


* 


Slander. | 493 
Fo it is where it is ſaid, He is a Cheat. Hetl.167. Alt: 
fon and Moor. 1 Roll. Abr. 5 3. 

So it is to ſay He is a Rogue, 1 Roll. Abr. 
52. Shaw and V ateman. 
So it is where the Words are, He is a common Barreipr. Cre. Elix. 171. 
* Proud and Howe. Hob. 140. 

So it is if it be ſaid, He is a Knave. 1 Roll. Abr. 
52. Nicholls and Webb, 1 Freem. 277. 


So it is where theſe Words are ſpoke, He is an Extortioner, and one told 1 Rell. Avr.; 5. 
me he cozened him of ten Pound in a Bill of Cofts; for it is contrary to his wag 
Oath as an Attorney to be guilty of male Practice. 

So it is if it be ſaid, He ftirreth up Suits, and once promiſed me, that if 1 Roll. Abr.5 4. 
he did not recover in a Cauſe for me, he would take no Charges of me; be- —_ and 
cauſe ſtirring up Suits is a Badge of Barratry, and to undertake a Suit no , 
Purchaſe no Pay is unlawful Maintenance. 4 | 

So it is to ſay, He is a Rogue for taking your Money, and has done nothing Si. 1138. 
for it, be is no Attorney at Law, and dares not appear before a Judge, what pay and 
fenifies going to him, he is only an Attorney's Clerk, and a Rogue, he is no - 
Attorney. | 

No Action lies for ſaying of an Attorney, He is 4 common maintainer of Hob. 117. 


Suits ;, for it is his Duty to maintain his Clients Cauſes, | Boxe and 
| Barnaby. 
1 Roll. Abr. 5 5. 


I So none lies if it be ſaid he made falſe Writings, becauſe this, it not /n. 40. Au 
being the Buſineſs of an Attorney to make Writings, is no ſlander to him. r Curl. 


aſe. 


1b. 90. 


4. To other Artiſts. 


It is actionable to ſay of a Midwife, Many have periſhed for her want Cre. Car. 211, 
of Skill. | Hoxver's Caſe. 

A. ſaid to B. who intended to ſend his Son to be under the Care of C. Hen 71. Wat- 
a Schoolmalter, Put not your Son to him, for he will come away as great a fn and Fan- 
Dunce as he went. It was held that theſe Words are actionable. derlaſþ 

If it be ſaid of a Land-Surveyor, He is @ cheating Knave, an Action lies; Cre. Fe. 504. 
for, as this is a Buſineſs where Skill is required and of which all are not Pinder and 
Judges, ſuch Words mult tend to prevent his being employed, | Euſlace. 


5. To a Tradeſman. 
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In general it is true, that where an Action is brought for Words ſpoken Salk 694. 
of a Tradeſman, which would not have been actionable if ſpoken of one 1 


: ; Robery. 
= not in Trade, it muſt be avetred that they were ſpoken in a Converſation 2 Saud, 307. 
Concerning his Trade. 


18 


5 
D 

5 & ON Ade. * 
* * 


Latch 114. 


A ; t Lev. 115, 
250. 2 Lev. 62. Str. 696, 1169. Id. Raym. 1417. 


But for theſe Words of a Tradeſman, Have a Care of him, do nat deal 2 Lev. 62. 
with him, he is a cheat, he has cheated all the Farmers at E. and now be is Reeve and 
come to cheat at F. an Action lies, without an Averment that they were — 
fpoken in a Converſation concerning his Trade ; for it is apparent from the 
Words themſelves that this was the Caſe. 


Vor, IV. 6K Sg 
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Ld. Raym. So it does where it is ſaid of a Tradeſman, He is a ſorry pitiful Fellow, 
A and compounded his Debts, without alledging that there was, at the Time of 
OE Rn ' ſpeaking them, a Colloquium of his Trade; for theſe Words muſt greatly 
leſſen the Credit of a Tradeſman, and be very prejudicial to him. FE 
Ser. 898 Har- In an Action upon the Caſe for a Libel the Plaintiff declared that he 
man and De- was a Gunſmith, and that, it having been inſerted in the Craft/man that 
29. he had the Honour to preſent the Prince of Wales with a Gun two Feet fix - 
Inches long which would ſhoot as far as one a Foot longer, and to kif 
his Royal Highneſs's Hand on being appointed his Gunimith, the De- 
fendant, with Intent to ſcandalize him in his Trade, publiſhed an Adver. 
tiſement in thefe Words, “ Whereas there was an Account in the Croft. 
* man of John Harman, Gunſmith, making Guns two Feet ſix Inches long 
* to exceed any made by others of a Foot longer, (with whom it is ſup- 
% poſcd he is in Fee), this is to adviſe all Gentlemen to be cautiaus, the 
„ ſaid Gunſmith not daring to engage with any Artift in Town, nor ever 
did make ſuch an Experiment, (except our of a Leather Gun) as any 
Gentleman may be ſatisfied of at the Groſs Guns in Long-Acre.“ It was 
held that an Action lay for this Advertiſement. 
po ma pr aged If a Tradeſman brings an Action for Wards ſpoken of him in his 
Mabe. Trade, it muſt appear from the Pleadings that he was in Trade at the Time 
Str. 6g6. of the ſpeaking them; for it is no ſlander to call a Man who is no Trader 
Cre. Car. 31. a Bankrupt, becauſe he is not thereby hurt in his Credit. | 
Cro. Fa. 222. In. an Action for Words of a Tradeſman, which were laid to be ſpoken 
Tuthill and on the firſt Day of May, it was alledged, that for five Years preceding 
Milton. the firſt Day of May the Plaintiff had exerciſed the Trade of a Draper. 
Ic was objected in Error, that it ought to have been alledged that he exer- 
ciſed the Trade on the Day the Words were {poke : But per Cur, It is 
well enough, for it ſhall be intended that he did. 
1 Lev. 115, If Words are ſpoken of a Limeburner an Action lies; for wherever 
— and Words are a ſlander to a Man in his Trade, it is not material of how low 
* a Kind the Trade is. 


Cre Car. 585. An Action lies for ſaying of any Tradeſman who gets his Living by 


Squire and 


Jen. buying and ſelling, be is a Bankrupt. 


Cro. Car. 31. It alſo lies where a Shoemaker, or any Man of a handicraft Trade, 
Crumpe and 


2 who buys Materials and after having them manufactured ſells chem again, 
Co. Eli. 268. is called a Bankrupt; notwithſtanding that in this Caſe the Gain ariſes in 
Part from manual Labour. 


Sid. 299. Em- A Tradeſman who brings an Action for being called a Bankrupt muſt 
— aver, in the Words of the Statute, that he is one who gets his Living by 


buying and ſelling ; for it is not ſufficient to aver that he gets diverſa Lucrs 
by buying and ſelling.” ; | 


Str. 762. An Action lies for theſe Words of a Tradeſman, You are @ pitiful 
2 and Fellow, and a Rogue, and compounded your Debts ; for they amount to the 
Id. Rayn, Calling him a Bankrupt, | | 
1480. 


Comb. 292. All Words, as well as the Word Bankrupt, by reaſon of which a Tradeſ- 
2 and man may loſe his Credit are actionable; becauſe nothing is ſo valuable to 


35 him as this is. 


1 Rell Abr. 59. An Action lies for ſaying of a Tradeſman, He is not a Man 10 be 


Porte and 
Cob. truſted. 


3 Pol'.4br-6o. So it does if the Words are, He is not able to pay bis Debus. 


Rookes. 
Comb. 292, 


An 


An 


Slander. 495 


An Action lies for the Word cheat if ſpoke generally of a Tradeſman in Sa. 694. 
a Converſation concerning his Trade: For the Law is very tender of the Ld. Raym. 
Credit of Tradeſmen. 1417. 


1 Lev. 115, 
250. 2 Lev. 62. 2 Saund. 307. Str. 696, 116g. 


But if the particular Act of cheating is expreſſed, as if theſe Words are 1 Kell. A5, 62 
ſaid of J. S. He cheated J. N. in the Sale of Barley, no Action lies, unleſs it mY and 
be alledged that J. S. gained his Living by buying and ſelling Barley; for if C. F wi 
he did not he is not injured by theſe Words. ay 

If it be ſaid of a Blackſmith, He cheated J. S. in a Tire of Wheels, theſe N. Ar. 55 
Words are not actionable ; for it might be in the Price and not in the . ane 
Making of the Tire; and although it is a ſlander to ſay the Goods of a ol 
Manufacturer are ill made, it is not to ſay he ſells them too dear. 

An Action was brought by a Carpenter for theſe Words, He has charged Sir. 797. 
J. S. for forty Days Work, and received the Money for the Work that might Lancaſter and 
have been done in ten Days, and he is a Rogue for his Pains : But after a French. 
Verdict for the Plaintiff Judgment was arreſted. | 

An Action however lies for theſe Words of J. V. a Goldſmith, He fold 1 Rell. Abr.62. 
a Copper Chain for a Gold one; becauſe this is a Fraud in the ufual Courſe Peci's Caſe. 
of his Dealing. | 

So it does if it be ſaid of a Leatherſeller, He fold Lamb-skins for 1 Rell. Abr. 63. 
Shamots-Skins, = wag and 

: aſon. 


tl Ow 


ii 


— 


(C) Of Wozds Which become actionable by 


cg of the ſpecial Damage received from 
them. | 


LL Words, not in themſelves actionable, become fo if any Damage 
is received by reaſon of the Publiſhing them; but the ſpecial Damage, 
which is in this Cale the ſole Ground of the Action, muſt be ſec our. 
This being fo, it is eaſy to fee that, wherever there is auy Doubt whe- 
ther the Words are in themſelves actionable, the mott prudent Way is, if 
the Cale will warrant it, to alledge the ſpecial Damage. | 
If the Words are, I coil give my Mare a Peck of Malt, and let ber 1 Roll. Abr 5 
drink, and ſbe ſhall piſs as good Beer as J. S. a Brewer brews, and it be £57, and 
averred that by reaſon of the [peaking thele Words J. S. loit ſome Cuſtom- — 
ers, no Action lies; for as theſe Words, which plainly appcar :0 be ipoke 
in a jocoſe Way, are not actionable in themſelves the ſpecial Damage 
ſhould have been ſer out, it not being ſufficient to alledge Damage in to 
general a way, 
It is not actionable to ſay of every Perſon, He is an Heretick, or he is ex- 4 Co. 17. 4. 
communicated ; but if either of theſe Sets of Words are ſpoken of a Clergy- 
man, and it be averred that by reaſon thereof he loſt a certain Benefice to 
which he was about to be preſented, an Action lies. 


: No Action lies for ſaying of a ſingle Woman, F.S. did get her with 4 Co. 17. Da- 
Child, or ſhe had a Child by F. S. for this is only a charge of Incontinence, and 
and amounts to no more than a mere ſpiritual Defamation ; but if it be 9. 


alledged that, by reaſon of theſe Words, the Perſon of whom they were * 
poke loſt a Marriage it does. 


An Action lies for ſaying of a Woman, She is a burſten bellied Quean, Li. Rep. 193 


and her Guts hang down 10 ber Garters; it it be ſhewn that by reaſon thereot ? t and 
ſhe loſt a Marriage. a ! — Langford. 


If 


Cro. Ja. 323. If it be ſaid of J. S. he is a Whoremaſter, for be lay with Browns Wife, 
8 and and had to do with her againſt a Chair, no Action lies; but if it be alledged 
roſs. that, by reaſon of theſe Words, he Joſt a Marriage it does; for the Loſg 


1 Roll. Abr. 35. ; , 
pl. 10. 5 of Marriage is as great to a Man as to a Woman. 


Cro. Car. 269. 
Latch 218. 


Cro. Eliz 787. But wherever an Action is brought for Words, by reaſon of which a 
Holexwoed and T ofs of Marriage enſues, it muſt be alledged that a Treaty of Mar. 


8 * riage was on Foot with ſome particular Perſon, and that it was thereby 
Land, 1296. broke of. 

Latch 218. 

1 Rell. Abr. 36. It was found by a ſpecial Verdict, that the Defendant had preferred a 


Norman and Libel in the Spiritual Court againſt the Plaintiff, in which ſhe charged him 
Oy Mons. with coming often to her in the Night, under the Pretence of being a 
Suicor to her for Marriage, and lying with her, and getting her with Child, 
It was alſo found, that ſhe afterwards falſly and injuriouſly, at che Quarter. 
Seſſions, charged him with being the Father of a Child begotten upon her 
Body, by reaſon whereof all Perſons of good Credit, who had the Fear of 
God before their Eyes, did from that Time and ſtill do refuſe to ſuffer any 
of their Daughters, or Relations, to be joined with him in lawful Wedlock, 
The Court was of Opinion that no Action lay, becauſe it was not found 
by the Verdict that he loſt any particular Marriage; for the charge, that 
all Perſons of Credit refuted to let him marry into their Families, is too 


1 general. 
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4 1 Lev 261. In an Action for theſe Words of a ſingle Woman, She was with Child by 
| f 2” and J. 8. It was alledged that by reaſon thereof ſhe incurred the Diſpleaſure of | 
BY __ her Parents, and was in Danger of being turned out of Doors, It was held 
| | that no Action lies, there being here no Loſs of Marriage. 


| | | In this laſt Caſe, the Caſe of Medburſt and Balam, 1 Roll. Abr. 35. 

| where an Action had been held to lie for ſaying of a ſingle Woman, She is 
with Child, and hath taken Phyſick for it, by reaſon of which Words ſhe 
loſt her Reputation and the Friendſhip of her Neighbours, was denied to 


be law. 
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7. (D) Certain Circumſtances which are to be 
regarded in the ſpeaking Moꝛzds in them- 
ſelves actionable. 


F | 1. The Time when ſpoke, 


S the ſame Words are not always underſtood in the ſame Senſe, ſome 
which were once actionable may not now be ſo; and on the other 

| Hand an Action may now lie for others, which might formerly have been 
| ſpoke with Impunity. | = 
#| The Conſequence to an Agent of doing the ſame Thing may, at leaſt in 
4 the Eye of human Law, which in puniſhing any Action conſiders only bo# 
. far Society is thereby prejudiced, at different Periods of Time be ve!) 
different. An Act of Witchcraft, heretofore a capital Offence, is by a hate 

| Statute declared to be no Offence at all; and many Things are at this Di) 
Fi Felonies, which were formerly no more than Treſpaſſes. It follows that 3 


py " e 


1 Actions, for Words which import the charge of a Crime, depend entirely 
$ upon the State of the Law as to that Crime at the Time they were ſpoken. 
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Slander. 


The preſent Senſe and Import of Words is not only to be conſidered in 
ſuch Actions: But the Rule of conſtruing Words in themſelves actionable, 
which prevails at the Time of ſpeaking them, muſt alſo be attended to. 


In antient Times Actions upon the Caſe for Words were very rare, being 4 Co, 15. 


Stanbope and 

Blitb. 
Aſterwards, the Malice of Men encreaſing, ſuch Actions became ſo 8 Med. 24. 

numerous, that the _"_ in Conformity to a very ſenſible Maxim, Ma- Button and 


Heyward. 
4 Co. 15. 6. 
Ld. Raym. 


959+ 
As the Miſchief was nevertheleſs found to continue, it was at length 21 Fa. 4 16; 


ſcarce ever brought except the ſlander was great and of dangerous Con- 
ſequence. | 


litie hominum eſt obviandum, carried the Rule of conſtruing them in mitiori 
ſenſu very far. 


declared by a Statute, that wherever Words are in themſelves actionable 
the Plaintiff, unleſs the Jury give him Damages to the Amount of forty 
Shillings, ſhall recover no more Coits than Damages. 

Soon after this Statute Actions upon the Cale for Words began viſibly 
to decline; for, as the Judges for ſome Time a'lherecd to the Rule of Lean- 
ing as much as poſſible againſt them, the injured Party, inſtead of having 


Satisfaction, was frequently put to the great Expence of paying his own 
Colts. | 


This being perceived, ſuch a T.icentiouſneſs both in Speaking and 8 1. 24. 


Butt;n and 
Heyaward. 


„ O14. Raym. 
countenance theſe Actions. 4 


Writing prevailed, that it became neceſſary for the Judges, in Conformity 
to the tame Maxim on which the contrary Practice had been eſtabliſhed 


Of late Years the Practice has been to depart a good deal from the Rule 


959 


of conſtruing Words in mittori ſenſus; and, till forme ſtop is put to that 


Corruption of Principles and Diſſoluteneſs of Manners, which has diffuſed 


ictelt through all Ranks of People, it will perhaps be proper that it ſhould 
continue. 


2. The Place where. 


As ſome Words have a local Signification, ſuch are in themſelves 


actionable if ſpoke where this is underſtood, which in another Place would 
not be ſo. 


It it be ſaid of a Barriiter, He isa Daffidoton-Dily; theſe Words being Cart. 214. 


ſpoke in the North, where the Word Daffidown-Dilly means an Ambidexter, al and 
are actionable, | . 
So are the Words, Thou haſt flrained à Mare, if ſpoke in a County E 259. 
' om aſi - Coles and 
where the Word ſtrained ſigniſics carnally knew. . F wag 
So an Action lies for th:ſe Words, Thou art a healer of Felons, if ſpoke Heb. 126. 


in ſome Weſtern Parts; becauſe they are underſtood to mean à concealer of 
Felons. | 


So it does for ſaying of a Man in certain Northern Counties, He is main- 2 25 
ater an 
Franks. 


There is no need to explain the Meaning of theſe Words of local 1. Abr. 86. 


ſcworn; tor this Word there ſignifies perjured. | 


Signification by Averment, or Innuendo ; for the Judge, before whom the £6: 8. 


Cauſe is tried, is preſumed to underſtand the Meaning of all Engliſh Words, Cro.Eliz.250. 


or he may learn it from the Witneſſes. 


Vo I. IV. "9 9 | 3. The 
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3. The Language they are ſpoke in, 


1 Roll. 4br 74 Words in themſelves aftionable are not ſo when ſpoke in a Language not 
Jones and 


Daxwke s. 


Heb. 191. derſtood by ſome Perſon who hears them. 


Cro.Eliz. 855. But if the Meaning of the Words is underſtood by the Hearer, an Ac. 

Price and tion lies although they are ſpoke in a foreign Language; for the Conſe. 

23 quence is equally bad to the Party injured, as if they had been Zyglih 
Ln 


1 Rell. Abr. 9. If ſlanderous Words are ſpoke in the French Language, an Action lies 


Delaporte and for them. 
Cook. 


Hob. 126. So it does for calling a Man Idoner, which is a Feb Word, and means 
: being guilty of Perjury. 
1 Rell. Abr. It is not neceſſary to explain in the Pleadings what Words ſpoke in a 
86. fl. 5. foreign Language mean in Engliſh; for it is the Duty of the Judge, who 
Hob. 191. tries the Cauſe, to receive Information as to this from thoſe that know their 
Signification, 


4. The Occaſion of ſpeaking them. 


4 Co. 13, 14 The Occaſion of ſpeaking Words in themſelves actionable is much to be 
regarded; for ſenſus Verborum ſumendus ex cauſa dicendi. 
Cro. Fa. go. A Barriſter may in pleading his Client's Cauſe ſpeak Words for which, 
Brook and if ſpoke on another Occaſion, an Action would lie; for it is his Duty to 
75.3 J inforce every Thing he is informed of which is material for his Client, and 
37%, an Action would lie againſt him for not purſuing his Inſtructions: But if he 
ſpeaks any Thing ſlanderous which is not material to the Iſſue he is 
liable to an Action. 
In the Report of this Caſe, 1 Rell, Abr. 87. it is ſaid, that where an 
Advocate fays what is proper for his Client in Mitigation of Damages, it 
is excuſable although it be not preciſely material to the Point in Iflue ; and 
this Doctrine is confirmed by Hugh's Caſe, Hob. 328. Paſch. 18 Ja. 
Styles 462. Another Caſe ſubſequent ro both theſe goes ſtill farther, In this it is 
= . z. laid down, that no Action lies againſt a Counſellor for ſpeaking ſcandalous 
7 2. Words in detending his Client's Cauſe; for it is his Duty to ſpeak for his 
Client, and it ſhall be intended that he ſpoke according to his Inſtructions. 
Cro. Fa. gi. If a Parſon in preaching recites a Story from a Book, by reaſon of which 
>» vas ſome Perſon is flandered, unleſs it appears to be done maliciouſly, no Ac- 


1 Roll. Abr. 87. tion lies. 


5. The Deſign of the Speaker, 


Words in themſelves actionable are not ſo, when it appears manifeſtly 
2 the Speaker had no Intention to injure the Perſon of whom they were 
| ſpoke. f 
1 Lev. 82. It was held that no Action lies for theſe Words, I have heard J. S. ©! 
Crawford and hanged for ſtealing a Horſe; becauſe it appeared at the Trial that they were 
Middleton. ſpoke out of concern, and not with an Intent to flander. | 
Cro.Eliz.297. So if A. ſays to B. Nu are forſworn, and B. replies, Do you ſay I an 


1338 and perjur ed? and A. anſwers, Yes, no Action lies; for this Anlwer is rather 


drawn from 4. than ſpoke with deſign. 


: 80 


underſtood by any hearer; for they can be no ſlander, unleſs they are un- 


4 cas * A 45 IG 
* 


— 
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80 if the Words are, I will give ny Mare a Quarter of a Peck of Malt, 1 Rell. Abr 5 B. 
and let ber drink, and ſhe ſhall piſs as good Beer as J. S. a Brewer brews, no — and 
Action lies; for they plainly appear to be ſpoke in a jocoſe Way. ixit. 


E) Of Slander in a Courſe of Juſtice. 


O prevent Mens being deterred, by the Fear of Actions, from ſpeak- 
ing on all Occaſions what Juſtice requires, Words, in themſelves 
actionable, are not ſo when publiſhed in a Courſe of Juſtice, As theſe are 
however uſually upon Oath, an Indictment may if they are falſe be for 
the Perjury. 
No Action lies for a Complaint in a Courſe of Juſtice, although it would Cv. FA 247: 
for ſaying the ſame Thing on any extrajudicial Occaſion. | N and 
So no Action lies for ſlanderous Words contained in a Bill of Indictment; 3 Zn. 138. 
but it does for publiſhing the Contents of the Bill. Hare and 


Meller. 4 Co. 14. Cro. Eliz. 247. 1 Saund. 132. 


If A. ſays to B. I charge you with Felony, an Action lies; but if A, Roll. Abr. 43. 
charges B. with Felony before a Juſtice of Peace it does not; for if it did £49 and 


Thieves would often eſcape for want of being proſecuted. 1 


Cro. Flix. 248. 
So if J. S. exhibits Articles of the Peace againſt F. N. and J. N. being 1 Rell. Abr. 3 ;. 
in Court ſays, in the Hearing of the whole Court, There is not a Mord of on and 
Truth in thoſe Articles, and I will prove it by forty Witneſſes, no Action lies, apham. 


. although theſe Words amount to a charge of Perjury, becauſe they are ſaid 
by F. N. in Defence of himſelf, 
An Action does not lie againſt a Witneſs for ſlander in his Evidence, Ce. Blix 230. 
1 this being in a Courſe of Juſtice. Bucky and 
4 00d. 
Baut if a Witneſs ſpeaks ſlanderous Words which are not material to the Cre. El 248. 
Point in Iſſue, he is liable to an Action. 


If a Bailiff, having a Warrant to arreſt J. S. on a Writ iſſuing out of the Nl. Abr. 43. 
Court of Chancery, makes an Affidavit that he did arreſt him, and that he % and Red- 
= reſcued himſelf, and FS. is thereupon committed to the Fleet; although, C 0 
this Affidavit was falſe no Action lies, becauſe it was in a Courſe of Juſtice. ns 

Sa if J. S. has given in a Petition to the Houſe of Commons in which 1 Saund. 144. 
& Slander is contained, and after delivers printed Copies of the ſame to the Lake and 
Members of that Houſe, no Action lies; for it is agreeable to the Order X. 

J and Courſe of Parliament to deliver ſuch Petitions. 


So no Action lies for a charge in Articles of the Peace exhibited againſt 4 Co. 14. Cut- 


: any Perſon, notwithſtanding that the Charge is falſe, and he is by reaſon er and Dixon. 
thereof put to the Trouble and Ex 


| pence of entering into a Recogniſance 1 Ce. 15. 
elch for keeping the Peace. | 
wat WW 4. libels in the Spiritual Court againſt B. for Defamation, and produces 1 Rell. Abr. 38. 
s a Witneſs. Hereupon B. makes an Allegation in Writing, as the Lever and 
<4, A Co {{ f ch | '& a th C 0 . S Dabbinet. 
| Courte of that Court is, that C. who was perjured in a Cauſe between E. 
vet and F. at the Aſſizes at G. ought not to be received as a Witneſs. Al- 
{We fbough this Allegation is falſe, yet, as the Court had Juriſdiction in the 
I an original Matter, C. ſhall not have an Action againſt B. for, if he might, it 
ather Vould prevent the Detection of bad Witneſſes. | 
But if J. S. had heretofore, when that Court was in Being, charged 
NN ; Bod a2 5 ged 4 Co. 14. 
; 5 . with Felony or Piracy by a Bill in the Star-Chamber, an Action Buckley ard 
80 ould have lain; becauſe, as that Court had no Juriſdiction in ſuch Of- Mood. 
3 fences, 


* 
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* 
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fences, this could not with Propriety be called a Proceeding in a Courſe of 
uſtice, 

1 Roll. Abr. , From theſe Authorities it appears that no Action lies for the mere Falſity 

111, 112. of a Charge in a judicial Way: But, if it be accompanied with Malice, an 

i Ante Vel. 1. Action upon the Caſe in the Nature of a Writ of Conſpiracy lies; and it is 

N 61. highly reaſonable it ſhould, elſe bad Men, under the ſpecious Pretence of 

furthering Juſtice, would have it in their Power to publiſh with Impunity 


the vileſt Slanders, 


— 


— 


a | | 
[| (F) Of Moꝛds ſpoke in the paſt oz future 
, | Lenſe. 

| 

d 

, 


T7 is in general requiſite to the making Words actionable that they ſhould 
be ſpoke in the preſent Tenſe ; but an Action does ſometimes lie 
where they are in the paſt or future. The Diſtinction ſees to be, that 
where the Party, injured by the Charge imported by them, will receive the 
T1 ſame or nearly the ſame Damage from Words ſpoke in the paſt or future, as 
= if they had been in the preſent Tenſe, they are actionable; but where the 
A Conſequence of the Thing charged is at an End, or may never happen, 
N | they are not ſo. | 

f 1 Roll. Abr. 39. It is actionable to ſay of F. S. He was perjured, or be hath committed 


1 | 
"af Rayner and Perjury ; for a Man may at any Diltance of Time be proſecuted for 
| Grimſlone. Perjury. | 
2:8 1 Roll. Reg. Ss it is to ſay of any Perſon, I think in my Conſcience if he may have 
| q 838 his Will be will kill the King; for ſuch Words may be the Occaſion of a 
$$ an 45. 1 e | 
! | 222 Man's Ruin. 
if Latch 114. So it does for ſaying of a Tradeſman, He will within two Days become 4 
1 Hill's Caſe. Bantrupt; for it may ruin his Credit. 
| 1 Roll. Abr.49. | 
Sr. 1189. But no Action lies for ſaying a Man has had the Pox ; for it is pro- 
_ and hable he is cured, and then none will avoid his Company. 
1 Rell. Abr.48. 


1 Rell. Abr. 48. So none lies for ſaying of a Juſtice of Peace, He was a debauched Man, 
—_— and 214 was not fit to be a Juſtice of Peace; for he might formerly have been 
ill. debauched and unfit, but may not be ſo now. | 


— 


— 


(6) In what Senſe Wozds in themſelves 
aͤctionable muſt be affirmative. 


T HE Charge imported by Words muſt, in order to make them ac- 

| tionable in themſelves, be affirmative ; but it is not neceſſary that it 
be directly ſo; for if they amount, in any indirect Manner, to an affirmative 
Charge an Action lies for them. | 5 

Cro. Elia. 348. An Action lies for faying of J. S. I think or 1 dreamed he committed a 

Smith and certain Felony; for J. S. may by reaſon of this charge be arreſted on Sulpt- 

Hiſedeme. cion of Felony. | 


S0 


1 


—_—_— —_— 
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80 ie doth for theſe Words, I think in my Conſcience if J. S. might have Ce. Car. 407. 


his Will he would kill the King. 5 dan 8 


1 Roll. Abr 49. 

8o it does for theſe Words ſpoke by A. to B. If you had had your Deſerts Brownl. 3. 
»cu had been hanged for Felony ;, tor, although a Condition is annexed, they Harris and 
amount to a charge of Felony. dams. 

But if A. ſays to B. Thou deſerveſt to be hanged, or thou haſt done that for 1 Roll. Abr. 43. 
which thou deſerveſt to be hanged, no Action lies; for here is not, as in the _ and 
foregoing Caſe, a charge of a Fact, it being only a general Declaration of B. Wt. 6: 
the Opinion which A. entertains of B. = 

So theſe Words of a Woman are actionable, She had a Child, and if ſhe Ge. Elx 639. 
hath not a Child ſhe hath made it away , for they import an indirect Charge 9 
of Murder. 


1 Lev. 261. 
If it be ſaid, You are as great a Rogue as J. S. who ſtole Quilts, an Ac- Com. 267. 
tion lies; for, notwithſtanding that theſe are comparative Words, they ”_ and 
amount to an affirmative Charge that the Perſon of whom they are ſpoke 
did ſteal Quilts. Oe 
So it does for ſaying to J. N. You are as arrant a Thief as any in Ce. Ja. 687. 


— 


8 


Fofter and 
England. | Browning. 
So it does if the Words are, As ſure as Ged governs the World, and King Sia. 53. Dacy 
James this Kingdom, J. N. hath committed Treaſon. and Clinch. 
So it does for theſe Words, J. S. ſays I am a perjured Rogue, be is per- 1 Lev. 65. 
jured as well as J. | Orton and 
; Fuller. 
It is in general true that Slander muſt be expreſs, and cannot be im- Ce. Ja. 317. 
plied. . Leycroft and 
| | Dunker. 


But if the Words are, I now what I am, and I know what Snell is, 1 2 Lev. 150. 
never buggered a Mare, an Action lies; for the Implication is here fo 9% and 1 
ſtrong as to amount to an affirmative Charge of Buggery. ling. 

So if it be ſaid to the Plaintiff, You are @ Raſcal, you have forgot ſince Ld. Raym. 
vou lived in Black Bull-yard, there you could procure Broad Money for Gold, 1185. Sperd 
ond clip it when you had done, and then the Shears could go, theſe Words are _ 14 
actionable, gene 

Theſe Words do not indeed contain a direct Charge of Clipping, but 
they imply a charge of having been guilty of it; tor a bare Power to have 
done it was the fame in any other Place as in Black Bull-yard.. | 

It it be ſaid, ben wilt thou bring home the nine Sheep thou ſtoleſt from 1 Rell. Abr 48. 
J. N? theſe Words are actionable ; tor although ſpoke interrogatively they 2%, and 


5 - Thimblethoy p. 
amount to an affirmative Charge. C5, Fa. 568. 
So an Action lies for ſaying, Did you hear that J. S. is guilty of 12 Co. 134. 
Tr eaſon 3 | Earle Narth- 


| ampton's Caje. 

If A. the Wife of B. be aſked by C. Muy will you bang D? and ſhe ſays, 1 Rell. Air go. 
for breaking our Houſe in the Night, and ſtealing our Goods, theſe Words are Heywood and | 
actionable z for, notwithſtanding that it is by way of Anſwer to a Queſtion, Nayler. ; | 
here is an affirmative Charge. | 


An Action lies for ſaying I will prove, or I make no Doubt to prove that 1 Roll. Abr. 5c. 
J. S. has committed a certain Felony ;, for this, though indirectly ſpoke, is a 4 ebs and 


22 more vehement Affirmation than to ſay he has committed it. N 
ict Cro. Eliz 569. 
ive | So it lies for ſaying to A. Go tell B. be is a Thief. $f oe $a. 
| | Henadty's Caie. 
14 So it does for theſe Words, Zou brought Fire to ſet the Houſe which was Haien 123 
ſpi- burnt on Fire. Glaſier and 
Heliar. 
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1 Roll. Abr. 5o. Tt is actionable to ſay of a Man, He was whipped for ſtealing Sheep SY 

EP ard theſe Words are tantamount to the affirming he was convicted of that 
_ Crime. | 

Hob. 177. It has been held that no Action lies for ſaying of F. S. He is in Gaol for 

Steward and Florſe Realing ; ſince it may be the Caſe of a Man wha, is innocent to be 


7 7a. om ſuſpected and impriſoned. 


41 But in a much later Caſe theſe Words, I <vill bring J. S. to gaol for 
Crawford and ſtealing a Mare, were held to be actionable, as containing an indirect Charge 


Middieto, of Felony ; and the preceding Cale was denied to be Law, 
Mich. 14 Car. | | 


17 457.73. If A. ſays to B. One of us two are perjured, and it is not I; theſe Words 


Cre and are as much actionable as if A. had ſaid to B. you are perjured. 
Chambers. 


1 Rell. Abr. 0% An action lies for theſe Words, Ve will have them ſtand in the Piſn, 

Pell and Fel- and have their Ears for Perjury; for they amount to an Affirmation that te 

low. Perſons of whom they are ſpoke have been guilty of Perjury. 

1 Rell. A5. 41. So it docs for ſaying of J. S. He gave ten Pound to A. for forfwearing 

Faber Caſe. himſelf in Chancery; it being tantamount to a charge of Subornation of 
Perjury. 


(H) Of the Certainty required in them. 


T is in general neceſſary to the making Words actionable in themſelves, 
that the Charge contained in them be certain, and that the Perſon of 
whom they are ſpoken be delcribed with Certainty. ö 
1 Roll. Abr. 69. It is not actionable to ſay of a Man, He is no true Subject of the King ; 
Smith and for the Word 7/rue is of uncertain Signification, and none is ſo true a Sub- 
* ject as he ought to be. | 
1 Roll. 4br.69, So to call a Man rebel is not; for a Commiſſion of Rebellion may have 
_ iſſued againſt him from the Court of Chancery. 
aje. | 
Roll. Abr. 70. No Action lies for ſaying of F. S. He has ſtolen Furze; for it may mean 
Gibbert'; Caſe. Furze growing and is then only a Treſpaſs. 
15 Car.2.c.2. But the Perſon who cuts Furze having by a Statute ſince this Caſe been 
made liable to the Puniſhment of Whipping, an Action would now certainly 
lie for theſe Words. 
1 Roll. Abr. 40. If it be ſaid of a Man, He did forfewear me forty Shillings «worth of Tithes 
Bray and in Canterbury Court, no Action lies; it being uncertain what Court is 
Patridge. meant, and whether ic was a Court having Juriſdiction of Tithes. | 
Cre. Eliz.888, So no Action lies for ſaying, Thou getteſt thy living by fewearing and for- 


 Sranhope's fearing ;, for, as a Man may be intitled to the Fines ſer on Perjury, his 


Caſe. does not neceſſarily imply a charge of Perjury. 


1 Roll. Abr. 42. So if A. ſays to B. Thou art forfworn, and didſt take a falſe Oath at the 
Prichard and Aſſizes at Hertford, no Action lies; for it might be in a private Houſe and 
Smith. not in Court. 
Cro.Eliz.zoo, So none lies for ſaying of J. S. He hath delivered untruths upon Oath in bis 
Brown and Anſwer 10 a Bill in Chancery, the Charge being too uncertain ; for, as many 
Michell. Things in the Bill might not be material to the Matter in Queſtion, it & 
no Perjury if theſe are not truly anſwered. 

3 Leon. 231. So no Action lies for ſaying to any Perſon, Thou haſt forged my Hand, 
Ca. 313. unleſs it be ſaid 20 what ; for theſe Words being too general are uncertain. 


I 80 


__—_—— —_— 


So for ſaying to J. S. Thou haſt committed Burglary in breaking bis Houſe 1 Rell. Abr.71. 
and taking his Goods, no Action lies; it being uncertain, as no Perſon is —_ and 
named, whoſe Houſe and Goods are meant. 3 

If three Men have given Evidence at a Trial, and F. S. ſays to them, 1 Roll. Abr. 8 f. 
One of you three is perjured, neither of them ſhall have an Action againſt Brown's Ca/e. 
J. S. it being uncertain of whom theſe Words are ſpoke. 

So if it be ſaid, One of my Brothers is perjured, no Action lies by reaſon C9. Fa. 107. 


of the apparent Uncertainty which of the Brothers is meant. 4 poges and 
1/iman. 


(1) Where the want of Certainty is ſupplied, 


1, By the apparent Jntention of the Speaker. 


„ 84 44 Certainty in the Words in themſelves may, in general, 
be neceſſary to make them actionable, yet if, from the Whole of them 
taken together, or the Circumſtances which attend the ſpeaking them, it is 
apparent that a certain charge and a certain Perſon are intended by the 
Speaker they are ſo. 

If it be ſaid of a Woman, She lay with a Weaver in a Ditch, and his 1 Roll. Abr. G5. 
Breeches were down, and they were at it, theſe Words are actionable; for the Nele and 
obvious Meaning is that he had carnal Knowledge of her Body. ** 

So an Action lies for theſe Words of a Woman, She 7s a Whore, and hath Cre. Ja. 430. 
bad the Pox, and hath Holes one may turn his Finger in, Mr. Ring the Apo- Miller's Caſe. 
thecary gave her a Drink for it, take heed how you drink with her; the Great LOOT 00. 
WH Pox being here apparently intended. 
0 So it does for ſaying to F. S. Thou art a pockey Rogue, and the Pox 1 Roll. Abr.67. 


haunts thee twice a Near; becauſe no other than the Great Pox, which affects — Oy” 


thoſe infected with it more remarkably in the Spring and Fall, can here be 
meant. | | 
On a Motion in Arreſt of Judgment for theſe Words ſpoken of a Bar- Cre Car. 382. 
riſter, He is a Dunce, and will get little by the Law, it was inſiſted that P and 
although Dunce ſignifies a Man of flow Parts ſuch a one may have ſolid 78, . 
Judgment, and that the other Words mean only that he will not give him- 8 
ſelf the Trouble to practiſe the Law: But they were held to be actionable; 
for that Words are to be taken in their uſual Senſe; that Dunce in common 


riches 2 Underſtanding means one of dull Capacity, and not fit to be a Lawyer; 
++ i and on the other Words plainly intend that he will deſerve to get little by 
| che Law. 


It was objected in Arreſt of Judgment, that theſe Words, Thou art a Str. 142. 
Thief of every Thing, are not actionable; becauſe, as the ſtealing of ſome e and 
Things, as Fruit growing on Trees, is not Felony, a Man cannot be 3 
Thief of every Thing: But they were held to be ſo; and per Cur, it muſt 
be intended to mean he was a Thief of every Thing he could be a Thief of. 

So although no Action lies for ſaying of J. F. He is forſtworn, yet it 2 Bulf. 150. 
does for ſaying be is perjured; for this ſhall be intended to mean a falſe % 4 and 
Oath in a Court of Juſtice. 88 

If! it be alledged that in a Converſation between the Plaintiff and Defen- 1 Roll 46» 8;. 
: Cant the Defendant ſaid Thou art a Thief, an Action lies without averring Bi/b9p and ; 
| that the Words were ſpoke of or to the Plaintiff; for as they were ſpoke in Fix herbert 
a2 Converſation between the Plaintiff and Defendant, it cannot but be in- 


; tended that they were ſpoke to the Plaintiff, 


2. Þy 
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2. By Averment. 


The want of Certainty in the Words themſelves may alſo be ſupplied by 
Averment ; for as the Maxim is, Certum eſt quod certum reddi poteſt. 
Cro. Fa. 107, If theſe Words are ſpoke, My Brother is perjured, a Brother of the 
WWiſeman and Speaker may have an Action for them, with an Averment that they were 
of apy ſpoke of him, although it be not averred that the Speaker had no other 
e Brother, for it ſhall not be intended that he had. In this Caſe the true 
Diſtinction was taken, viz. that where the Words are in themſelves appa- 
rently uncertain, as if it had been ſaid one of my Brothers is perjured, no 
Averment can cure this; but, if as in the preſent Caſe ſome certain Perſon 
is intended, it may be aſcertained by Averment who this is. 
1 Roll. Abr. 76. So for theſe Words, That perjured Rogue and Villain Potter; any one of 
Potter and the Name of Potter, it being averred that they were ſpoke in a Converſa- 
Loved) tion concerning him, may have an Action for them. 
1 Rell. Abr. 8. So if the Words are, Captain Nelſon is a Thief, an Action lies for 
OD and Robert Nelſon, if it be averred that there was at the Time of ſpeaking them 
. a Colloquium concerning him, and that the Words were ſpoke of him ; nor 
is it neceſſary to aver that he is a Captain, or uſually called fo, it being ſuffi- 
ciently aſcertained of whom the Words were ſpoke. 
leg „ So if a Converſation be concerning ſix Defendants to a Bill in Chancery, 
2 e and it is faid, Theſe Defendants are thoſe who helped to murder J. S. every 
one of them, although no one is particularly named, may have an Action, 
with an Averment that at the Time of ſpeaking the Words there was ſuch 
a Converſation, and that he is one of the Defendants. 
Cre. Ja. 557. So if in ſpeaking of F. S. one of the King's Receivers, it is ſaid, Mr. 
rer Ng and Deceiver has deceived the King, theſe Words, if it be averred that there 
1 Rell, Abr.g 7, was a Colloquium of J. S. and that he was one of the King's Receivers, 
are actionable: And indeed if ſuch an Evaſion, as calling him Mr. Deceiver 
inſtead of Mr. Receiver, was ſuffered to excuſe Slander would often go 
unpuniſhed, 
_ a So for theſe Words, He that goeth before thee is perjured, an Action 
rib. lies; it being averred that only the Plaintiff was going before the Defendant 
at the Time the Words were ſpoke. | 
Co. Fa. 444 So if it be ſaid by F. S. to J. N. Thy Maſter Brown hath robbed me, one 
e and of the Name of Broten, if it be averred that the Words were ſpoke of 
1251 Ar yo. him, ſhall have an Action for them, although it is not averred that he was 
the Maſter of whom the Words were ſpoke; for it ſhall not be intended 
that J. N. had more than one Maſter of that Name. 
Cre. Ja. 241. In many of theſe Caſes a Colloquium is laid, and it was once held that, 
2 and where it does not appear from the Words themſelves of whom they were 
: 1 80. Poke, the Perſon who brings an Action for them muſt aver that they were 
Cre. Fa. 673. [poke in a Converſation concerning him: But it is now ſettled, that an 
Averment of the Words being ſpoke of the Plaintiff is ſufficient, without 
39 that at the Time of ſpeaking them there was a Colloquium of 
im. 


) In 


_—_— ——— . * * 8 . 


_ 
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(J In what Caſes uncertain Moꝛds are to 
be conſtrued in mitiori ſenſu. 


AIRES. ER Words will fairly bear a Senſe that is actionable and 

one that is not ſo, they are, in Compaſſion to Mens Infirmities, to 
be taken in the latter Senſe, This Rule, of conſtruing doubtful Words in 
mitiori ſenſu, does not only coincide with the general Tenderneſs of the 
Law, but it is alſo authorized by two expreſs Maxims thereof. 


Benignior ſenſus in generalibus & dubiis preferendus. 
Verba ſunt accipienda in mitiori ſenſu. 


If it be ſaid of F. N. He hath poiſoned J. S. Innuendo quendam J. S. ad- Cre. Ja. 343. 
tunc defunium, no Action lies. The adtunc here can relate only to the 1% and 
Time of the Declaration, and it not being averred that F. S. was dead at 2% 46777 
the Time of ſpeaking the Words, this ſhall not be intended; for a Man Hob. 6. 
may be poiſoned and ſurvive it. | 

So theſe Words, Sir Thomes Holt , ruck his Cook on the Head with a Cro. Fa. 184. 
Cleaver, and cleaved bis Head, the one Part lay on one Shoulder and another Heli and Af. 
Part on the other, were held not actionable, becauſe it was not averred that 3%, ,, 
the Cook was killed; for ſuch Wounds are not neceſſarily mortal. N 

So for theſe Words ſpoke of J. S. He did burn my Barn, no Action lies; 4 Ce. 20. 
for, by taking theſe Words in the milder Senſe, they may well mean "> ph 
Barn which had no Corn in it, nor was Parcel of a Manſion-houſe. : 

So no Action lies for ſaying Thou art a Corn-ſtealer, and haſt ſtolen my C0. Fa. 673. 
Corn off my Land; for it may mean Corn growing, and then is only a S,, and 


Ward. 
Treſpals. 1 Roll. Abr. 70. 


So no Action lies for theſe Words of an Innkeeper, He is a Maintainer Cr Eliz.746. 
of Thieves, and keepeth none but Thieves in his Houſe ; becauſe it is not ſaid Bl and 
he did it knowing them to be Thieves, and it is in that Caſe no Offence. #ridges. 

So none lies for ſaying of a Juſtice of Peace, He is a Bloodſucker , it Cro.Eliz.306. 


being uncertain what Blood is meant. Hilliard and 
Conflable. 


So for ſaying of a Tradeſman, Ile hath deceived me in a Reckoning, and 1 Roll Abr.62, 
his Debt-Book which he keepeth in his Shop is a falſe Debt-Book, I will make e and 
him aſhamed of his Calling, no Action lies; for the Debt- Book might have“ 
been kept, as is often the Caſe, by a Servant, and the Maſter might not be 
privy to the Overcharge if there was any. 


(L) Where they are not to be ſo conſtrued. 


B however agreeable it may be to the Rules of Law, that Words 1K. Abr. 7 1. 
ſnould be conſtrued in mitiori ſenſu, yet this is only to be done where oat mad on 
the natural Import of them is doubtful ; for, if in common Parlance or 1 . 
common Underſtanding Words are ſlanderous, a forced Conſtruction ſhall Sener and 
not, in order to make them bear a Senſe which is not ſo, be put upon He»/e. | 
them. 10 Mod. 196. 
If it be ſaid to a Woman, Thou haſt poiſoned thy Husband, theſe Words, Cre. Fa. 438. 
with an Averment that her Huſband is dead, are actionable ; for, although Gardener and 
it is poſſible ſhe might give him Poiſon by Miſtake, or that he might not 22#749n*. 
vor. IV. 6 N n. 
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die of ir, or that he might live a Year and Day after it, theſe are forced 
Conſtructions, the obvious Import of theſe Words being that it was a vo. 
luntary poiſoning of which he died. 
1 Roll. 4br.72. So it thefe Words are ſpoke to J. N. Thou haſt killed J. S. an Action 
Gardiner and lies; for, although it might be as an Executioner or by Accident, the more 
Spurdance. tural Import of theſe Words is that it was a felonious Killing. 
Cre. Car. 5 10. So an Action lies for faying of J. S. He is a Maraerer, although it is not 
Ceely and ſaid whom he murdered; for it is too foreign an Intendment, unlets this be 
Hoskins. ſhewn in the Pleadings, that theſe Words mean a murderer of Hares only. 
Cro. Ja. 158. So it docs for ſaying to J. N. You bave hired J. S. to commit Perjury be- 
Harris and fore my Lord of Wincheſter ; for theſe Words, although it be not alledged 
Dixon. that a Perjury was committed, nor that the Biſhop of Mincheſter was a 
Perſon betore whom it could be committed, ſhall be taken in the worſt 
Senſe. 
Cre. Fa. 166. So if theſe Words are ſpoke to J. S. You have ſtolen my Wood, an Action 
Lo and Spur- lies; for it cannot without a forced Conſtruction be taken to be Wood 
dance. growing. With this agrees the Verſe, Arbor dum creſcit lignum dum creſcer: 
Cro. Fa. 674. neſcit. 
Cre. Car. 27. So theſe Words if ſpoke to J. S. Thou didft violently upon the Highway 
Laurance and take my Purſe from me, and four Shillings and two Pence in it; and didi 
Woodward. threaten to cut me off in the midſt, but I was forced to run away 10 fave 
1 Roll. Abr. 74. Life, are actionable; for, although it is not ſaid that J. S. robbed him, or 
that he took his Purſe feloniouſly, theſe Words amount in common Under- 
ſtanding to the Deſcription of a Robbery. | 
Cro. Ja. 162. So an Action lies for faying of a Woman, I have had the Uſe of ber Body; 
Morriſon and for it ſhall not be intended that theſe Words mean the Uſe of her Body as a 
Cade. Phyſician, or that ſhe did fome bodily Labour for the Speaker, Ec. but 
as they mean in common Parlance, that he had carnal Copulation with her, 
1 Roll. Abr. So theſe Words of a Woman, She is a lewd Woman of her Body, and has 
66. Pl. 14. the Pox, are actionable; for thereby the Great Pox is plainly intended. 
4 Co. 15. But however it may appear from theſe Caſes, that a very foreign Intend- 
Stanhope and ment was not even formerly allowed in the Conſtruction of ſlanderous 
=_ ,, Words, yet the Rule of conſtruing them in mitiori ſenſu was, and with 
Button ang good Reaſon, carried very far: But of late Years it has been found neceſ- 
Heyward. lary, and the Practice has been, to countenance Actions for Words. 


6 Mod. 23. 


Id. Raym. 959. Ante 497. 


Hutt. 38. It has been heretofore held that no Action lies for theſe Words, J 
—— op 8 charge J. S. with Felony for taking Money out of my Pocket, becauſe theſe 


5 Lev. $12. Words do not neceſſarily imply a felonious Taking. | 
2 Ventr. 213. 


| Id. Raym. But in a modern Caſe it is laid down that an Action would lie for the 


3 Words, I charge J. S. with Felony in taking my Money cut of my Pocket, for 
6 Mo * 4754 it ſhall be intended to mean a felonious Taking; and per Holt Ch. J.“ It 
is not worth while to be very learned as to this Point; for, wherever 
« Words tend to ſlander a Man and to take away his Reputation, I ſhall be 

for ſupporting Actions for them for the Preſervation of Peace. I fe- 
member a Story told by Mr. Juſtice Twi/den, of a Man who had brought 

an Action for ſcandalous Words ſpoken of him, and the Plaintiff, being 

in Court when the Rule for arreſting the Judgment in this Action was 

made abſolute, declared in Court that, if he had thought he ſhould not 

% have recovered in his Action, he would have cut the Defendants 
Throat.“ | 

Str. 1130. So theſe Words, You did ſhut up my Siſter and murder her, and 1 ill 
River; and prove it, were, notwithſtanding a long String of old Caſes to the contratY 
om held to be actionable on a Writ of Error in the King's Bench, and the 
Judgment of the Common Pleas was affirmed, 00 Of 


—— . 


(M) Ok adjective Moꝛds. 


F Words are merely adjective, and import only the Charge of an Incli- 4 Co. 19. 
1 nation to do an Act, they are not in general actionable in themſelves ; Bitrridge's 
but wherever ſuch Words are ſpoken of a Man in his Profeſſion, Office, or C. 
Trade, or imply an Act done, they are ſo. 

An Action does not always lie for the Words ſeditious or thieviſh Knave ; Ce. Fa. 204. 
but it does for ſaying of a Clergyman he has made a ſeditions Sermon. Powell and 


Hatchins. 
4 Co. 19. Cre. Fa. 600. 


So an Action lies for ſaying of a Tradeſman, He is in a breaking Condi- Styles 425. 
tion; for Credit is of ſuch Importance to Men in Trade, that the ſaying Wi. ;y — p 
any Thing whereby it may be affected is a very great Injury to them. — 

So if theſe Words are ſpoke of a Tradeſman, He is a bankrupt Knave, , (, , 9. 
or he is a bankruptly Knave, an Action lies, Bittridge's 
Caſe. Sid. 103. 1 Lev. go. 


So if it be ſaid, I do accuſe J. S. of poiſoning his Aunt, theſe Words altho? 1 Roll. Abr. 
adjective are actionable; for they imply the Act of poiſoning to have been 49: * 8 
done. | 373. 

So an Action lies for theſe Words, He was whipped about Taunton Caſtle 1 Rell. Abr. go. 
for ſtealing Sheep ;, for it is not only thereby imported that there was the Act Curley and 


of Sheep-ſtealing, but alſo that the Party was convicted of it. Hill. 
So it lies for ſaying, Thou art a buggering Rogue, and I could hang thee ; Sid. 373. Cot- 
for theſe Words imply an Act. | lier and Bur- 


rel, 


In this laſt Caſe a Diſtinction is taken between Words merely adjective 
as zthieviſh, and Participles as thieving. The former are held not to be 
actionable, becauſe they import only an Inclination ; but the latter are held 
to imply an Act done and therefore to be actionable. 


Agreeably hereto the Words murdering Rogue have been held actionable C Car. 318. 
but the Words murderous Quean have been held not to be ſo. Green and 


Lincoln. 


1 Roll. Abr. 47. Pett's Caſe. 


The Diſtinction however between Words merely adjective and Parti- 9. Elix. 171. 
ciples has not always, even in the old Caſes, been adhered to; for it has been 22 and 
held that an Action lies for the Words traiterous Knave or traitorly Knave. Me tos 


| 1 Lev 90. 
In a very late Caſe theſe Words, Thou art a piliful Sheep-ſtealing Fellow, MS. Rep. Hil. 
were on a Motion, in the King's Bench, in arreſt of Judgment held to be 29 C. 2. Gar- 
actionable, becauſe a charge of Felony is thereby imported; and per Cur, ue, and At. 
the fame Nicety is not as heretofore obſerved in the conftruing Words, 


for the Rule now adhered to, by all the Courts, is ro underſtand them 
in their uſual and obvious Senſe. 


(N) Of 
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(N) Of Mods which impozt only an Jn- 
tent to do an act. 


F it is in the Power of every Man, by a proper Exertion of his Fa— 
culties, to correct vicious Habits, it is much more ſo to prevent 
the acquiring them; for although he may not be always able intirely to 
appel evil Thoughts and criminal Intentions, he certainly is to abſtain 
from the carrying them into act. For this Reaſon Words which imply 
only a naked Intention are not actionable ; but where they imply a criminal 
Act done, even if it is not the principal one intended to be done, they 
are fo, 
4 Co. 16. It is laid down, and ſaid to have been determined on great Deliberation, 
Eaton and that no Action lies for Words which only import the charge of a Purpoſe 
_ or Intent to commit a Crime, 
1 Rell. Abr. 51. So no Action lies for ſaying of J. S. He keepeth Men to rob me; here 
Lock and Lock. being only a naked Intention implied. 
1 Roll. Abr. 5 1. So none lies for theſe Words ſpoke to J. N. You would have killed me. 
Pott's Caſe. 
1 Rell. Abr g 1. But if the Words are, She would have cut ber Husband's Throat, and did 
Scot and Hil- attempt to do it, an Action lies; for, the Attempt being an act, theſe are 
liers. a great Slander, 
Id. Raym. So it does for ſaying to A. B. You are a Raſcal and a Villain, you have 
1185. Speed forgot fince you lived in Black Bull-yard, there you could procure Broad Money 
2 4 6a for Gold, and clip it when you had done, and then the Shears could go; for 
9 where the Power to do any Thing is by the Words confined to a particular 
Place, they imply that the Thing was done, the Power being the ſame in 
all Places, x 
— 710 So theſe Words ſpoken of J. N. are actionable, He would have rolted 
23 and the Houſe of J. S. if J. D. would have conſented unto it, he perſuaded J. D. 
unto it, and told him he would bring him where he ſhould have Money 
enough; for the Perſuaſion is an act. 


1 Rell. Abr. 50. So are theſe Words, J. N. lay in wait on Shooter's Hill 40 rob J. S. for 


Lock and Lock. here is an act; and it is alſo implied that the principal Act would have 
been perpetrated if F. S. had been met with. 


(O) Of Wozds in the Disjunctive. 


| Ly, T HEREV ER the Words publiſhed of any Perſon are in the Dil- 
| junctive, and Part of them are not actionable in themſelves, no 
Action lies. | 


Cro.Eliz.780. If it is ſaid to J. S. Thou baſt ſtolen my Mare; or didſt conſent to tht 


en. ſtealing of ber, no Action lies; becauſe the latter Words are not actionable. 
Cre. Ja. 530. So where theſe Words were ſpoke, Sparham did ſteal. 4 Mare, or elſe 
; an bam and Godwin is forſivorn; it was held, notwithſtanding an Averment that God- 
en win had ſworn no ſuch Thing, that theſe Words do not import a charge 
ſufficiently direct and affirmative to make them actionable. The Book does 
not indeed fay that the Judgment was founded on their being in the Dil- 

junctive; but that ſeems to be the beſt Reaſon for it. 
But wherever Words which are not in themſelves actionable are connected 
by a copulative with others that are ſo, an Action lies. if 

I 


are now Law; for it is held, in a Caſe in the fame Book and Page as the 


; If theſe Words are ſpoken of J. N. He did ſeal, and cozened ſeven Quar- Win. 45,102. 
ters of my Barley, they are actionable; notwithſtanding that the Words, he 22 and 


cozened ſeven Quarters of my Barley, would not alone have been fo. bilpot, 


(P) Ok repugnant Wozds, 


S the Ground of this Action is the Damage received by the Perſon of 

whom the Slander is publiſhed, it follows that wherever there is in 

the Words themſelves, or from what appears on the Record, ſuch a Re- 
pugnancy that no Damage can enſue by reaſon thereof no Action lies. 

It was formerly held that if a Feme Covert ſays to F. S. You have ſtolen 1 Roll. Abr. 
my Goods, theſe Words are not actionable; becauſe theſe Words, as a 74 6 5 1. 
Feme Covert who has no Goods can be robbed of none, are in themſelves 
repugnant. | 

So where a Huſband ſaid to a Woman, Thou haſt bewitched my Wife's Cro. Fa. Goo. 
Milk, it was held that no Action lies; for a Feme Covert can have no Martin and 
Milk of Kine; nay, the Caſe goes ſo far as to lay down that even the Milk 3 ___ 
of her Breaſts is not her own. td 
It was not amiſs to mention theſe two Caſes as Inſtances to illuſtrate Cre. Ja. 600. 
Part of the Rule as to repugnant Words: But it is doubtful whether they — — 
laſt, that ſuch Words as theſe in common Underſtanding amount to a charge 
of ſtealing the Husband's Goods; and further that if Words import a 
charge of Felony, it is immaterial whoſe the Goods were. 

In an Action for Words which import a charge of Murder, if it appears, 4 Ce. 16. 
by the Plaintiff's Declaration, that the Perſon whom he is ſaid to have Se and 
killed is living no Action lies. The Reaſon. given is, that it can be no 5 
ſcandal to ſay a Man has killed, nor he can never be proſecuted for killing, a 
Perſon who is not dede. e 

In another Caſe ſubſequent to this it was held upon a Writ of Error in Cre. Ja. 331. 
the Exchequer Chamber that no Action lies for theſe Words, Thou haſt Barten and 
or the Servant of J. S. unleſs it be alledged that ſome Servant of J. S. is _ 

9 

But by later Caſes it is now ſettled, that Words importing a charge of ! Vent. 112. 

having killed any Perſon are actionable, without averring that the Perſon is Phillips and 


dead, unleſs it appears from the Words themſelves or the Record that he is 8872 2 
not dead. 5 * 9. 
Co. Elix. 569, 
| | | - $23, 
This Diſtinction is founded in good Reaſon, there being in the one Caſe 

an apparent Repugnancy, in the other only a poſſible one. 


— 


as 14 


(O) Of repeating Wo:ds which another has 
been heard to ſay. 


T has been held that no Action lies for ſpeaking Words which the 1 R. 4-.64. 
Speaker has heard another ſay, provided that the Perfon heard to ſpeak Meg, and 


them is named, unleſs it be alledged that that other Perſon had not ſpoke Griffin. 
ſuch Words, 4 


Vor. IV. 60 It 
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Cre. Je. 164. If it is ſaid by A. that B. reported that he bas had the Uſe of the Body of 
2 aud C. no Action lies for C. againſt A. without an Averment that B. had made 

; no ſuch Report. VE . | 
Cro. Fa. 406. So if theſe Words are ſpoke by J. S. Pierſe did ſay that Lewis did ſay, 
Lewis and hat there is no Prince in England, in an Action, brought by Lewis, it muſt 


a 32 Rep. be averred that Pierſe never ſpake ſuch Words. 


444- 
3 Lev. 171. 


MS. Rep. Hit, But in a late Caſe, upon a Motion in Arreſt of Judgment, theſe Words, 

29 G. 2. Gar- Thou art a pitiful Sheep-ſtealing Fellow, and Farmer Parker told me ſo, were 

diner and At. held to be actionable, although it was not alledged that Farmer Parkey 

ICY did not tell the Speaker ſoz and by Denniſon Juſtice, Rider Ch. J. being 
abſent, as theſe Words which import a charge of Felony are actionable, it 
is not material whether Farmer Parker told him ſo or not. 


” 


4 _—_— _—_—_ 


(q) Of ſubſequent UWozds. 


1. Chere they are erplanatozy. 


A the Intention of a Speaker is to be collected from the whole of his 

Words, it muſt often happen that the Senſe of Part of them, which 
would have been actionable in themſelves, is ſo changed by ſubſequent 
Words as not to be ſo. | | 
When this is the Caſe the ſubſequent Words are, in the Language of the 
Books, ſaid to be explanatory. _ 

4 Co. 19. If the Words are, Maſter Brittridge is a perjured old Knave, and that is 

Brittridggs to be proved by a Stake parting the Land of J. S. and J. D. no Action lies for 


Cafe. them; for, although the precedent Words would have been actionable, 
their Meaning is ſo explained, by the ſubſequent ones, as to make it evident 
that a judicial Pergury was not intended. 

4 Co. 19. So for theſe Words ſpoke to J. S. Thou art a Thief, for thou haſt fulen 


Brittridges my Apples out of my Orchard, no Action lies; for by the latter Words this 

Caſe. appears to be no charge of Felony. 

1 Roll. Abr. 5 1. So none lies if it be ſaid to F. N. Thou art a Thief, for thou tookeſt my 

Mils Cafe. Beaſts by reaſon of an Execution, and I will hang thee ;, for, however the 
Speaker might be miſtaken as to the Nature of this Offence, it appears 
from the latter Words that here could be only a Treſpaſs. 

Cro. Fa. 674+ So for ſaying to A. B. Thou art a Thief, and haſt ſtolen my Euidence, no 

_ and Action lies; it appearing from the whole Words to be no Felony, 


Cre Fa. 666, So if F. S. ſays to J. N. Thou beft raviſhed a Woman, and I will male 
Ridges and thee ſtand in a white Sheet, theſe Words are not actionable ; for from the 


Miu. latter Words it is plain*that only Fornication, or Adultery, is meant by the 
Speaker. 5 


2. Where they are accumulatl ve. 


On the other Hand ſubſequent Words may render Words actionable, 
which in themſelves would not have been ſo. 


When this happens the ſubſequent Words are faid to be accumulative. 


Ball. Abr. 43. No Action lies for ſaying to J. S. Jeu are a Rogue : But if the Words 


2 are, Tou are a Rogue of Record, it does; for the latter Words amount 10 
a Fa , 


a charge of his having been convicted of ſome Crime. 2 
2 8 


K 
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So although no Action lies for theſe Words ſpoke to J. N. Thou art a Cre. Eliz 638. 
Rebel, if the Words are Thou art a Rebel, and all that keep thee Company **4ftone and 
are Rebels, and thou art not the Queen's Friend, it does; for the latter 1 4-6 
Words ſhew what kind of Rebel the Speaker intended. * 

So no Action lies if it is ſaid to A. B. Thou art ſorſtworn, but it does for 1 N, An: 
ſaying Thou art forſfworn, and I will ſet thee on the Pillory; for from the 50. #1. 46. 
latter Words it appears to be ſuch a forſwearing as A. B. may be ſet on 
the Pillory for. | | 

So if theſe Words are ſpoke to F. S. Thou art a clipper, and thy Neck 3 Lev. 166. 
ball pay for it, an Action lies; for the latter Words plainly ſhew that a L and 
1 clipper of Money is intended. | Micocke. 

It was formerly held that for theſe Words ſpoke to any Perſon, Thou art Cu Fa. 114. 
a Thief, for thou haſt ſtolen a Tree, no Action lay, becauſe the Word for was Minors and 
explanatory, and only ſhewed the reaſon of calling Thief; but that for theſe LH. 
Words, Thou art a Thief, and haſt ſtolen a Tree, an Action did lie, becauſe _ 7 n 
the Word and, which makes two diſtinct Sentences of the Words, is accu- Ceed Jin. 
mulative, or at leaſt does not explain or take off the Force of the former? 7a. 
Words which are actionable. 
hut afterwards, where it was ſaid to J. S. Thou art a Thief, and haſt ſtolen Heb. 33 1. 

E twenty Load of Furze, it was held that no Action lies; becauſe the Words C4 and Gi 

and and for when thus uſed do, according to the common Senſe and Ac- mn CR. 

ceptance of them, mean the ſame Thing. Eien 

N Since the Caſe of Clerk and Gilbert the Caſes have been uniform in ad- Ld. Raym. 

| hering to the Doctrine therein laid down, that the Words and and for are OW 
n IErce. 


; both explanatory. : Salk. 696. 
4 6 Med. 23. 


* 


n 


(Y Ok Pleadings in Slander 


in | 1. In general, 


s E two have ſpoke Words for which an Action lies, the Action againſt Cro. J. 647. 
| 1 chem muſt be ſeveral; for, as the Speaking of one is not the Speaking r p 
* | of the other, they cannot be charged jointly in an Action, | — 


another, 
Palm. . 
ears Dyer 0 
| Nor can two who are ſlandered by the ſame Words join in an Action Cre. Car. g 12. 
, 00 againſt the Publiſher of them; but each muſt bring a ſeparate Action. Smith and 
; : Cooker. 
: | | | Goldf. 76. 
make But if theſe Words are ſpoke of J. S. He did ſteal, and cozencd ſeven Win. 45, 102. 
the Quarters of my Barley, an Action lies notwithſtanding that the Word Crompton and 
y the I cozened, which is not actionable, is joined with the Word ſeal which T“ et. 
| bi... Styl. 112. 
It is declared by the Statute of Limitations, that all Actions upon the Ante Title 
| Caſe for Words ſhall be brought within two Years after the publiſhing {imitation of 
| _ : But it has been held that in ſome Caſes of Slander this Statute is" 
no Bar. | 
nable, 


Ia an Action for Words the Plaintiff declared for certain falſe* and ſcan- Cro. Elix 85 7. 
| Galcus Words of which the Tenor follows, and then the Declaration recites Carferd an 
ve. lome Words. It was held on a Motion in arreſt of Judgment that the INE. 
Words Action did not lie, becauſe, as the expreſs Words are not ſet out, ſome 


unt to which would perhaps have rendered the reſt not actionable might be omitted. 
* It is indeed in many Caſes ſufficient to plead a Deed or Record by way of 


Recital, 


gl 2 Slander. 


Recital, for in ſuch Caſes the Recital may be compared with the Deed or 

Record; but, if there is any Miſtake in thus reciting Words, no Recoutſe 

is to be had to any Thing by which it may be ſet right. 

3 Lev. 338. It was alledged that the Defendant ſpoke certain Words, and then the 

Cetteril and Declaration went on cumque etiam poſtea the Defendant ſpoke other Words, 

Matthews. A Verdict being found for the Plaintiff and entire Damages given, it was 

2 Lev. 193. inſiſted upon, in a Motion to arreſt the Judgment, that, as the latter Words 
are not by reaſon of the cumgue etiam ſufficiently affirmative and only by 
way of Recital, the Plaintiff ought not to recover, Several Caſes were cited 
where, in Treſpaſs and Battery, the Judgment had been arreſted, becauſe 
ic had only been alledged cum the Defendant committed ſuch a Treſpaſs or 
ſuch a Battery. Sed per Cur. this being an Action upon the Caſe, and the 
firſt Words being laid poſitively, the latter ſhall be intended to be fo. Be. 
ſides, cumque etiam (hall here be intended to mean the tame as porro more- 
over: For ſo theſe Words are explained in divers Dictionaries, and in that 
Senſe they are uſed by ſeveral Claſſick Authors. 

Dyer 75. Bra. If the Words found by the Verdict are not preciſely the ſame as thoſe 

giz and Warne- laid in the Declaration, yet if they agree in Subſtance an Action lies, 


ford. | 
1 Roll. Rep. 427. Cro. Ja. 407. 


Cro. Ja. 407 In an Action for theſe Words, If Sir John Sydenham might bave hit 
Sydenham and ũ he could kill the King, the Defendant pleaded that he ſpoke other 
— Rep. Words, abjque hoc that he ipoke the Words laid. The Jury found ſpecially 
427. that he ſpoke theſe Words, I think in my Conſcience, if Sir John Sydenham 
Dyer 75. might have his Will, he would kill the King; and the Queſtion was if the Va. 
riance berween the Words laid and the Words found was fatal ? The Court 
of King's Bench were of Opinion that, as the Words laid were actionable, 
and the Force of them not taken off but rather augmented by the others 
which are alſo found, it was not; and their Judgment for the Plaintiff was 
upon a Writ of Error brought in the Exchequer Chamber affirmed. 
Cre. Ja. 215. J. N. brought an Action for theſe Words thus laid, Zou have murdered 
Pritchard and I. S. innuendo J. S. modo defuntium ; and Judgment was for the Plaintiff, 
8 . Upon a Writ of Error in the Exchequer Chamber it was reverſed ; becauſe, 
1 Roll Abr. 77. as the Words modo defunftum can only relate ro the Time of the Declaration, 
Hob. 6. and it is not averred that J. S. was dead at the Time the Words are laid to 
| be ſpoke, there was no Ground of Action when the ſuit was commenced. 
52 392. In an Indictment it muſt be laid that the Defendant ſpoke the Words 
— charged falſo & malitioſe, becauſe that has been the uſual Form; but neither 
of theſe Technical Words is neceſſary in a Declaration in this Action. 
1 Kb. 273, Upon a Motion in Arreſt of Judgment it was objected to a Declaration, 
Metley and that it only alledged that the Defendant ſpoke hec fta falſa verba, whereas 
Gang. it ought to have alledged quod fifte & falſo dixit : But it was held to be 
well enough. 
. 3 A Writ of Error being brought, upon a Judgment in an Action for 
Ow, c Words, it was aſſigned for Error that the Words were not laid to be 
1 ſpoke maliciouſly: Sed per Cur. this is no Error, for ſuch Words are in 
themſelves malicious. 

Cre. Blix 861. It is ſufficient to alledge in a Declaration that the Defendant ſpoke the 
_— and Words palam & publice ; for the Words palam & publice imply that it 
was in præſentia et auditu aliorum. n 
2 Lev. 193. Where two Sets of Words are declared for, and only the firſt are laid to 
_ , and be ſpoken in præſentia & auditu quamplurimorum ; the preſentia & audits 

"= guamplurimorum of the firſt ſhall go to the ſecond. | 
Cro Flix. 486. If the Declaration alledges that the Words were ſpoken in praſeniis 
= — diverſorum it is well enough, although it is not alledged to be in audi; 

for, as the Words were ſpoken in præſentia, it ſhall be intended they were 


Ney 57. 
ola ſpoken in auditu diverſorum, 
As 


* 


„* 
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As the Senſe of Words is to be collected from the Conſideration of the 4 Ce. 13. 6. 
Whole of them, and all the Circumſtances which attended the ſpeaking of * @. 19.6. 
them, if any of theſe are omitted in the Declaration of the Plaintiff, the“ Car. 5 10. 
Defendant may, in pleading, avail himſelf of ſuch of them as he thinks it 
material for him to ſhew. 

In an Action for calling the Plaintiff a perjured Man, the Defendant 2 Breu. 49. 
pleaded in his Juſtification that the Plaintiff was perjured in a certain Cauſe, — _—_ 
and Judgment was for him. Another Action being brought by the Plaintiff "7 
for the ſame Words, the Defendant pleaded this Judgment, and it was held 
to be a good Plea, 

After a Judgment for the Defendant in an Action for theſe Words, 1 Lev. 248. 
He is a raſcally Alderman, a factious Alderman, a Lampooner, a ſecond Ac- Gardiner and 
tion was brought for the ſame Words, with an Averment that the Word Helvit. 
Lampooner means Libeller. Upon a Demurrer to a Plea, in which the 
former Judgment was pleaded in Bar, it was inſiſted that by this Explana- 
tion of the Word Lampooner it becomes a different Action. Sed per Cur. 

As the Plaintiff has been once barred in an Action for the ſame Words, he 
ſhall never intitle himſelf co another Action by any Explanation of one of 
thoſe Words. | 

If the Words as laid in the Declaration are not aQionable, no additional 85% 70. 
ones in a Replication can make them ſo ; for no Rejoinder can be to Words Aen. 
in a Replication, which were not contained in the Declaration or Plea, 

It is in general very dangerous for a Defendant to, demur in an Action 4 Co. 1 4. 4. 
upon the Caſe for Words ; tor he may, after taking the Chance of trying Def. Pl. 186, 
the Fact, avail himſelf of any Matter of Law in Arreſt of Judgment, 
which would have been good upon a Demurrer, 


2, (Uhere an Averment muſt be. 


In all Caſes, where there is not in the Words themſelves a ſufficient 
Ground of Action, the want of this muſt be cured by Averment, other- 
ways no Action lies. | 

It was heretofore doubted whether the want of Certainty in the Words CY. Fa. 241. 
themſelves, as to the Perſon of whom the Words for which an Action is Peaumond and 
brought were ſpoke, could be ſupplicd by any Averment without the Help 7, 

f 1 Roll. Abr. Bo. 
of a Colloquium: But it ſeems to be now ſettled, that an Averment that Cre. Ja. 673. 
the Words were ſpoken of the Plaintiff is ſufficient, although it is not al- Cro.Car. 358. 
ledged that there was, at the Time of ſpeaking them, a Colloquium concern- 
ing him. | 

3 there is an apparent Uncertainty in the Words themſelves no Ce. 7a. 107, 
Averment can cure this; but, wherever a certain Perſon is intended, it VN and 


. "= Wiſeman. 
may by Averment be aſcertained who this is. „. 


It three Men have given Evidence at a Trial, and F. . ſays to them, 1 Rell. Abr. 8 1. 
One of you three is perjured, no Action lies; for there is in theſe Words Prown's Caſe. 
ſuch an apparent Uncertainty as cannot be cured by Averment. n. 

But if a Converſation be concerning ſix Defendants to a Bill in Chancery, 1 Rell. Abr.75. 
and it is ſaid by J. S. Theſe Defendants are thoſe who helped to murder J. S. Foxcroft and 
every one of them, although no one is particularly named, may have an Lacy. 
Action, with an Averment that he is one of the Defendants concerning 
whom ſuch Converſation. was had, | | | 

So if theſe Words are ſpoke, That perjured Rogue and Villain Potter, 1 Rell. Abr 56. 
any one of the Name of Potter, if it is averred that they were ſpoken in a F’, and 
Converſation concerning him, may maintain an Action for them. ko 

It has been held that if the Perſon, of whom the Words are ſpoken, is in 
any one Reſpect well aſcertained, there is no need to remove by Averment 
every other Doubt, as to this Point, to which the Words may be liable. 
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1 Rell. Abr go. If it be ſaid to J. S. Go tell thy Landlord Hendey be is a Thief, an Action 
Hendey's Caſe, lies for one whoſe Name is Hendey, with an Averment that the Words were 
Mith. 10 Fa. ſpoke of him, nor is it neceffary for him to aver that he is the Landlord 
of FJ. S. | | 
Cre. Fa. 444. Fa if theſe Words are ſpoke by J. S. to J. N. Thy Maſter Brown bath 
Brown and - robbed me, one of the Name of Brown, if it be averred that theſe Words 
Low, Mich. vyere ſpoken of him, ſhall have an Action for them, although there is no 
g 71 . Averment that he was the Maſter of whom the Words were ſpoke; for it 
d. {hall not be intended that J. N. had more Maſters than one of that Name. 
The Doctrine of theſe two Caſes, which correſponds with what is laid 
down in Wiſeman and Wiſeman, Cro. Ja. 107. Hil. 3 Ja. is ſhaken by 
fome fubſequent Cafes. ; | 
Cre. Car.444. In one of theſe it is held that, if theſe Words are ſpoke to J. S. Thy 
Shlocomb's Caſe, Brother is perjured, it is not enough for the Party who brings an Action to 
Hil. 11 Car. aver that they were ſpoken of him, but he muſt. alſo aver that he is the 
Brother of J. S. | | 
1 Rell. Abr.84. In another Caſe it is laid down that, if it is ſaid to J. N. Your Son J. M. 
— s o__ ole my Hens, an Action brought by J. NM. the Younger, with an Aver- 
, + Car, ment that the Words were ſpoken of him, does not lie, becauſe it is not 
likewiſe averred that he is the Son of J. NM. to whom the Words were 
ſpoke. | | 
* in a ſtill later Caſe the former, which ſeems to be the better Opinion, 
is confirmed. | ; | 
1 Rell. Abr. 8 5. It was in this held that, if theſe Words are ſpoke, Captain Nelſon is 4 
Nelſon and Thief, an Action lies for Robert Nelſon, with an Averment that they were 
_ Tin. ſpoken in a Converſation concerning him, although it is not averred that he 
W Captain, or uſually called ſo. | | 
Cro. Ja. 187. No Action lies for theſe Words ſpoken of J. S. He is as great a Thief as 
Foſter and any in England, unleſs it be averred that there is a Thief in England. 


Browning. 

Hutt. 73. 

Cro. Fa. 331. So none lies, if it be faid to J. N. You are as bad as your Wife when ſhe 
Radcliff and ſtole my Cuſhion, without an Averment that the Felony here alluded to was 
Michael. committed, 

Com. 267. Up- So none lies for ſaying to J. S. You are as preat @ Rogue as J. N. who 


A and Pin. ſtole Quilts, except it is averred that J. M. did ſteal Quilts. 


Sid. 53. Dacy But if theſe Words are ſpoke to J. N. As fure as God governs the World, 
and Clinch. or King James this Kingdom, you are a Thief, an Action lies without averring 
that God governs the World, or King James this Kingdom; for Things fo 
apparent as theſe are need not be ſhewn. 
Ac 65. So where the Defendant had ſpoke theſe Words, J. S. ſays 1 am à per- 
Fate and ured Rogue, be is a perjured Rogue as well as I, J. S. ſhall have an Action 
although it is not averred that the Defendant was a perjured Rogue : For 
the Words as well as I amount to a Confeſſion of his having been ſo. 
Comb. 247. So if it be ſaid of J. MV. He robbed the Hockley Butcher, there is no 
— and Neceſſity to aver, in an Action brought by J. NM. that there was a Hockley 
an. Butcher, for the Words themſelves imply that there was one. 
1 Roll. Abr. It is not neceſſary to aver, what the Meaning of Words ſpoken in a 
86. pl.5. foreign Language is in Engliſh; for it is the Duty of the Judge, before 
Hob. 126, 191. Vhom the Cauſe is tried, to inform himſelf of this from thoſe who under- 
ſtand the Language. | 
1 Rell. Abr. So where Engliſh Words have a local Signification, it need not be averted 
86. p/.1. whit this is; for the Judges are preſumed to be conuſant of the Meaning 


Wo. 136. EM Engliſh Words, or they may learn it from the Witneſſes, 


3. Ol 
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3. Ok the Colloquium. 


The Colloquium is a Converſation which was had concerning the Plain- 
tiff, or ſomething that is made Part of the Caſe, at the Time the Words, 
for which an Action is brought, were ſpoke by the Defendant. 

The want of this is in ſome Caſes, where there is proper Averment, , Fa. 244; 
diſpenſed with; but in many Caſes an Action does not lie without alledging 227 
a Colloquium. Haſtings, 

| 1 Roll. Abr. 80. Cro. Ja. 673. Cro. Car. 378. 


No Action lies for Words ſpoken of a Perſon in Office, unleſs it be Cre. Ja. 557. 
averred, that at the Time of ſpeaking the Words there was a Colloquium of —_ and 
his Office; for the Diſgrace in Office is here the ſole Ground of the Action. 

So none lies for Words of a Man of a Profeſſion, unleſs a Colloquium S. 1138. 


: P Ib. 1169. 
of his Profeſſion is laid, Davis 84 


Miller. 

So it is not actionable to ſay of a Tradeſman, He is a Cheat, unleſs theſe 1% 40g. 
Words are alledged to be ſpoke of him in a Converſation concerning his . AS) 
Trade. Robery. 

2 Sannd. 307. Salk. 694. Id. Raym. 1417. Str. 696, 


But if it appears from the Words themſelves, that they do relate to the 


Office, Profeſſion, or Trade, of the Perſon of whom they are ſpoke, it is 


not neceſſary to alledge a Colloquium. 

If it be ſaid of J. S. a Phyſician, He is no Scholar, an Action lies, 1 Rell. Abr. 5 4. 
although no Colloquium is laid of his Profeſſion ; for, as no Man can be Cawdy and 
a good Phyſician unleſs he is a Scholar, theſe Words neceſſarily imply 1. 
ſlander in his Profeſſion. l : | 

So it does for theſe Words of a Tradeſman, Have à care of bim, do not 2 Lev. 62. 
deal with him, be is a Cheat, he bas cheated all the Farmers at E. and now Reeve and 
he is come to cheat at F. it being apparent from the Words themſelves that —_—_ 
they do relate to his Trade, 

So theſe Words, if ſpoke of a Man in Trade, He is a ferry pitiful Ld. Raym. 
Fellow, and compounded his Debts, are actionable without alledging a Collo- ee 4 
quium z for ſuch Words muſt greatly leſſen the Credit of a Tradeſman, and yg, 
be very prejudicial to him, | 

If it is alledged that the Colloquium was at a certain Place, and that Pain. 385. 
the Defendant ſpoke the Words laid, it is well enough, although it is not 741/97 and 
averred that he ſpoke them then there ; for it ſhall be intended that they . 
were ſpoke where the Colloquium was. | 

It is ſufficient to aver that the Words, for which the Action is brought, 1 Ke. 253. 
were ſpoke of the Plaintiff in a Colloquium with J. S. it not being neceſ- Motley and 
fary to aver that they were ſpoken in a Converſation concerning the Plaintiff, dg. 


4. Ok the Ale of the Innuendo. 


Nothing, which would otherways have been doubtful, can be reduced to 4 Co. 17. 
Certainty by an Innuendo; for the Uſe of this, which means no more than Jane, and 
the Word aforeſaid, is to point out what was before well aſcertained. Rana. 

So little Regard is, in an Action upon the Cafe for Slander, paid to Cre. Car.443- 
Words which only come in under an Innuendo, that no Iſſue can be taken Secomb's Ca/e. 
upon ſuch Words. 

If it is alledged that one of the Servants of J. S. (innuendo J. N. a Ser- 4 Ce. 17. 6. 
vant of J. S.) is a Thief, no Action lies; for, as it is not averred that theſe 
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Words were ſpoken of J. N. it ſhall not be collected from the Innuendo 
that he was the Perſon intended. 
4 Co. 20. So for theſe Words of F. N. He did burn my Barn, (innuendo a Bary 
Barhams wevith Corn in it) no Action lies; becauſe theſe Words taken in the milder 
. , Senſe, it not being Felony to burn a Barn that has no Corn in it, unleſs it is 
* # % Parcel of a Manſion-houſe, would not be actionable, and the Iunuendo ſhall 
not make them ſo. 
1 Roll. Abr., So no Action lies for ſaying of FJ. S. He hath forſworn himſelf, (innuendo 
82. pl.i. before the Juſtice of Aſſize); for theſe Words are not actionable in themſelves, 
and what is ſuppoſed by the Innuendo could not have been collected from 
them. | 
1 Rell. Abr.83. So where theſe Words were ſpoke to J. N. Thou (innuendo the Plaintiff) 
Burgeſs and art a Thief, no Action lies; for the want of Averment that they were ſpoken 
* of the Plaintiff ſhall not be ſupplied by an Innuendo. 

But on the other Hand, as the Iunuendo ſhall not ſupply any Defect in 
the Words themſelves, or the want of Averment, no Repugnancy therein 
contained ſhall vitiate, if the Words would without the Help of an Innuends 
have been actionable. | | 


Cro.Eliz 60g. An Action was brought for theſe Words ſpoken of F. S. He was per- 


1 Roll. Abr.83 there by the Plaintiff). It is impoſſible that what is contained in this Inn- 

: " endo can be true, becauſe, as a Man is not ſworn to ſuch a Bill, he cannot 
be perjured in exhibicing it; yet it was held that this Action did lie: Er 
per Cur?, As theſe Words are in themſelves actionable without it, the Innu- 
endo, being repugnant, is void, and ought not to be regarded. 


5. Mhat is a Juſtification of Mozds. 


In the Caſe of Slander for Words ſpoke, the Law, which conſiders that 
theſe may and frequently do proceed from ſudden Paſſion, allows the Truth 
of the Charge imported by them to be pleaded in Juſtification, 

1 Rell. Abr. 87. If an Action is brought for calling the Plaintiff a Thief, the Defendant 


Cuddingion may plead in his Juſtification that the Plaintiff has been guilty of a Theft. 
and Williams. 


Bro. Aion of So if the Words, for which an Action is brought are, J. S. is a perjured 
the Caſe 104. Man, the Deferdant may juſtify by pleading that J. S. was perjured in 3 
certain Caule, - 

But however the Tenderneſs of the Law may admit it to be a Juſtifici- 
tion of Words ſpoke, that the Charge therein contained is true, it admits of 
no ſuch Juſtification in the Caſe of written Slander, 

Ante Vol. 3. In an Action for publiſhing a Libel, upon Mr. Branley Recorder ol 

1 r Warwick, it was agreed by the whole Court, that, where Slander is in 

s /. Writing, the Truth of the Charge therein contained can no more be jut. 
fied in an Action upon the Caſe, brought by the injured Perſon, than in 
a criminal Proſecution at the Suit of the Crown. | 

Heb. 81. Cud- In an Action for theſe Words ſpoken of the Plaintiff, He is a Thief, the 

dington and Defendant pleaded that he had been guilty of ſtealing ſomething. It was 

** replied that after the Felony, and before the Speaking of the Words, tht 
Plaintiff had been pardoned by a general Pardon. Upon a Demurrer ths 
Replication was held to be good; becauſe the Guilt as well as Puniſhment 
is taken away by the Pardon. It was alſo laid down, that it makes no Dil. 
ference, in ſuch a Caſe, whether it was a general Pardon or a ſpecial one, ol 
which the Defendant might perhaps be ignorant; for that he is at his Peril i 
to take care how he ſpeaks Words which are ſlanderous. 

Raym. 23 But where the Plaintiff to a Plea of Juſtification replies a general Pardon, 

Harris's Cafe. it is incumbent upon him to ſhew, that he is not within any of the Exce 
tions therein contained, 


I A 


—— 
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An Action being brought for theſe Words, He flole Plate out of my Cre Car. 5: 
Chamber, the Defendant pleaded that he had loſt Plate out of his Chamber, w and 
and that, ſuſpecting the Plaintiff to have ſtolen it, he had ſpoke the Words. . 
This Plea was upon a Demurrer held to be ill; Ez per Cur, Suſpicion is 
not a ſufficient Juſtification for the ſpeaking ſuch Words. | 

Common Fame will juſtify the arreſting a Perſon on Suſpicion of having 1 Re/7. 4/r.44. 
committed a Felony, and charging him in a judicial Way wich being 5% and 


guil:y of it: But common Fame is no good Juſtification for ſuch a Charge % 


8 . "by Hieb. 82. 
in an extrajudicial Way, Cro. El 248. 
Hutt. 13. 


a. 
— 


The preciſe Words, and the whole of them, as laid in the Plaintiff's 
Declaration, mult be confeſſed and juſtified by the Detendant's Plea, other- 
ways it is no good Juſtification. 

If an Action is brought for theſe Words of the Plaintiff, He is a Traitor, Cro.Eliz.n 5. 
it is not a ſufficient Anſwer, for the Defendant to plead that he only ſpoke Big han 
the following Words, Such Things Trailers do, or any other Words than mo 1 1 
the very Words laid in the Declaration. * 

So it the Plaintiff declares that, whereas ſhe was of good Fame and Re- 9% 118 
putation, the Defendant ſpoke the following Words of her, She is a com- Starchy's Caſe. 
mon Whore, and the Defendant alledges by way of Juſtification that, at the 
Time oi ſpeaking the Words, ſhe was not of good Fame or Reputation, 
this rica is ill; for it is no Anſwer to the Charge contained in the Words, 
and only goes to what is laid by way of Inducement, which required no 
Anſwer. 

So it a Declaration charges the ſpeaking certain Words of the Plaintiff, 2 Rel! Rep. 
it is not a good Juſtification, for the Defendant to alledge that he heard 284. Scat 
another ſpeak the Words que eſt eadem ; for the preciſe Charge ought to be d. 
juſtified ; and beſides it can never be the fame Thing to {peak Words and 
to hear them ſpoke. 

So it theſe Words are laid to be ſpoke of J. S. He is a Thief, and hath , py Rep. 
ſtolen 201. or 4ol. and the Defendant pleads thac the Plaintiff did ſteal two 214. Mercer 
Pallets ; this is no good Juſtification, it being no Anſwer to the Charge. and Hi//den. 

So where in an Action for theſe Words, Thou haſt played the Thief, for Co Elia. 239, 
thou baſt ſtolen my Cloth and half a Yard of Velvet, the Defendant juſtified Jh, and 
the ſpeaking the following Words, Thou haſt ſtolen Part of the Velvet deli- Gittings. 
vered to you ; this Juſtification was held to be ill, becaule it only goes to 
Part of the Words laid in the Plaintiff's Declaration. 

So if the Words, for which an Action is brought, charge a Tradeſman Cre. Ja. 578. 

with being a Bankrupt upon the firſt Day of April 17 Fa. and the Deten- Vecher and 
dant pleads that the Plaintiff became a Bankrupt upon the firſt Day of 7%. 
April 15 Fa. and that therefore he ſpoke the Words, this Plea is not a 
good Bar; becauſe it is not alledged that the Plaintiff continued a Bank- 
rupt till the Time of ſpeaking the Words, for he might afterwards recover 
his Credit in Trade. 

But although it is not a good Juſtification unleſs all the preciſe Words, in 4 Co. 13. 6. 
the Declaration of the Plaintiff, are juſtified, yet the Defendant is not con- 14. 4. 19. 6. 
fined to do this only; for, if any other Words were ſpoke at the fame (“e. ©47-549- 
Time, or if any Circumſtances attended the ſpeaking them, by which the 
Force of thole laid would be taken away, he may in pleading avail him 
thereof. 

In an Action for ſaying to the Plaintiff, Jou are a murderer, the De- , Ce. 13. 6. 
fendant alledged that, in a Converſation with the Plaintiff concerning poach- 1 4. 4 Crom- 
ing, the Plaintiff confeſſed he had killed a great Number of Hares, and * Caſe. 
that thereupon the Defendant ſaid to him, I are à murderer, (innuendo a 
murderer of Hares). This Plea, which confeſſes and juſtifies the Words, was 
held to be a good Juſtification z for it would be unreaſonable, where this is 
done, to put the Defendant to the general Iſſue. 


4 Co. 13. 6b. 
14. 4. 


Vo I. IV. 6 Q- Be.. 
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Beſides that ſlanderous Words, publiſhed by ſpeaking, may always be 
juſtified if the Charge contained in them is true, they may in certain Caſes 


be juſtified where it is not ſo, 
Any Words which import the Charge of a Crime may, notwithſtanding 


8 the Falſity of them, be publiſhed, if they are publiſhed in a Courſe of 
Hob. 8 2. Juſtice, : 

Hutt. 113. 

1 Roll. Abr. 43. 4 Co. 14.6. 15. a. Ante 499. 


- 


Cre. Ja. 90 So a Barriſter may juſtify the ſpeaking Words, in pleading his Clients 
Brook and Cauſe, that are both falſe and ſlanderous, for which it ſpoken on another 


Mountague. 2 
t Roll. Abr. 85. Occaſion an Action would lie. 


Styles 462. 


Ante 498. | 
Cre.Eliz.230. So a Witneſs may juſtify the ſpeaking Slander, although it is falſe, in 


Buckley and giving his Evidence, this being done for the Furtherance of Juſtice. 


Mood. | 
Go. Ja-. So if a Parſon, without any Intent to ſlander, recites a Story in his 


8 Sermon which is falſe as well as ſlanderous, the doing this may be juſtified. 
ed It is unneceſſary to mention all the particular Inſtances, where the Fal. 
Th. 4 LA 3. ſity of ſlanderous Words docs not impede the Juſtification of them; for 
Cre. Car. io. it may in general be obſerved, that the Defendant, in order to explain or 
1 Lev. 82. take off the Force of the Words laid in the Plaintiff's Declaration, may in 

| his Juſtification ſhew any other Words which were ipoken at the ſame 

Time, or any Circumſtance which attended the ſpeaking them. 

gr. 1200. Heretofore the Truth of the Charge contained in the Words was allowed 
Under cb, to be given in Evidence, in Mitigation of Damages, on a Plea of Not 
and Parks, guilty: But at a Meeting of all the Judges, upon a Caſe in the Court of 
Common Pleas, it was agreed not to allow this to be done for the Time to 
come; becauſe, unleſs the Truth of the Words is pleaded by way of Juſti- 
fication, the Plaintiff cannot come prepared to defend himſelf as to that 


Point. 


(T) In what kind of Slander the Spiritual 
Court has PJurtsdiction. 


LTHOUGH no Action upon the Caſe for Words lies, unleſs the 

Words are in themſelves actionable, or ſome ſpecial Damage is re- 

ceived from them, yet the Party of whom they are publiſhed is not in all 

other Caſes without Redreſs ; for, wherever Words amount to a Spiritual 
Defamation, a Suit may be for them in the Eccleſiaſtical Courts. 

But no Words are conſidered as a Spiritual Defamation, unleſs they con- 

Salk. 692. tain a charge of ſome Offence which is puniſhable in the Eccleſiaſtical Courts. 


Coxiter and : 
Parſons. 2 Lev. 49. 2 Roll. Abr. 296. Sid. 393. Salk. 548. Str. 946. 


4 Ce. 20. 4. Tt follows that, if no Suit lies in the Spiritual Courts for the Offence 


1 Py 4, - Charged, none lies in thoſe Courts for Words which charge the Offence. 
od. 1 
208. | 


4 Co. 17. 2. A Suit may be in the Eccleſiaſtical Courts for ſaying of F. S. He is an 
Cre. Ja. 787. Heretick ; this Offence being puniſhable there. | 


1 It 


is an 
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It has been held, that a Suit may be in the Spiritual Courts for ſaying of 3 Lev. 17. 
a Clergyman, He preacheth nothing but Lies and Malice; becauſe this, which ©724m and 
is a ſlander to an Eccleſiaſtick in the Diſcharge of his Duty, is fit to * 
tried there. 

In a ſubſequent Caſe, where a Libel was in a Spiritual Court for theſe 11 ad. 1 40, 
Words ſpoken of a Clergyman, He is an impudent ignorant Blockhead, his 208. Clark 
Spiritual Advice is not fit to be followed, be is not fit to adminiſter the Sacra- and Prince. 
ment, it was inſiſted upon, in ſhewing Cauſe againſt a Rule for a Prohibi- Salk. 692. 
tion, that theſe Words reflected upon him in his Profeſſion, and the Autho- 
rity of the preceding Caſe was relied upon. Sed per Holt Ch. J. Theſe 
Words do indeed reflect upon a Clergyman in his Profeſſion, but they do 
not charge him with any Thing that is puniſhable in the Spiritual Courts 
and a Prohibition was granted. 

A Suit may be in the Spiritual Courts for ſaying of F. S. He is a Pander; 2 Roll. Abr. 
for this, which is a Word of known Signification, is a Spiritual Defama- 295. Lewes 


ton. | and Whitley. 
So it may for ſaying of a Woman, She is a Baud; becauſe a Bawd is Cre. Car. 229. 
| puniſhable in the Eccleſiaſtical Courts. 5 , 
| h % . 
n Bb. 261. 
So it may for theſe Words ſpoken of J. N. He is an Adulterer; for the, þ,,,, 300. 
Offence of Adultery is puniſhable in the Spiritual Courts. | 3 Lev. 18. 
So it may for ſaying of J. S. He is a Whoremaſter ;, Fornication being 9% 692. 
puniſhable in the Eccleſiaſtical Courts. Smith and 


Wood. Cro. Fa. 323. 3 Lev. 350. 


In ſome old Caſes it is held, that to ſay of a Woman She is a Whore it Cre. Car. 111. 
is no Spiritual Defamation ; for that, unleſs ſhe is at the ſame Time * — 4 
charged with ſome Act of Incontinence, theſe Words are to be conſidered 1 


Car. 
as only Words of heat. Sid, 433. 


But in the Caſe of Mellet and Herbert, which is ſaid to have been de- Sd. 404. Mel- 
termined on a View of all the Precedents, it is laid down, that a Suit may 4%½ and Her- 


be in the Spiritual Courts for calling a Woman More. 3 * 0 
, ar. 2. 
. F ; . 
A few Years after it was again determined, and upon great Conſideration , , 63. 


after two Arguments at the Bar, that if theſe Words are ſpoke of a Bernif and 

Woman, She is a Whore, it is a Spiritual Defamation, and that, as ſuch Pele, Trin. 

Words make her liable to ſuffer publick Penance for Incontinence, they 24 Cer. 2. 

ought not to be conſidered as Words of heat only. Fe. 
The Doctrine of the two laſt Caſes has been frequently recogniſed, and SA. 696. 

it is now ſettled, that the calling a Woman hore is a Defamation, tor which Gr ves and 


a Suit may be in the Eccleſiaſtical Courts. Blanchett. 
3 Lev. 193. 

: 5 . 5 Salk. 693. 
A Suit may likewiſe be in the Spiritual Courts for any other Words, ca,:4. 498. 


which are tantamount to the calling a Woman Whore, as well as for the PI aud 
expreſs Word Whore. Smith. 
Str. 471,545 


If it is faid of J. S. He is a Cuckold, he cannot bring a Suit in an Eccle- 5, 66 


ſiaſtical Court for theſe Words, unleſs his Wife joins in it; for only ſhe is 79/e- ard 


thereby defamed. Davis. 


But if theſe Words are ſpoke of a married Man, He is a Wittal, the $44 692. 
Huſband may alone have a Suit in a Spiritual Court; for theſe Words imply S and 
his conſenting, or at leaſt his being privy, to the Adultery of his Wife. Hod. 

The Wife may ſue in an Eccleſiaſtical Court without the Huſband, 2 Rell. Abe. 
although he cannot without her, for any Words which import a charge of 298. Aan 
her having been guilty of Adultery; becauſe ſhe alone is liable to do pub- d, Men: 
lick Penance for this Offence, | . 


Ir 


— 
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3 Lev. 119. Tr has been held that if A. ſays to B. the Son of C. You are a Sen of 

Vincent and Mpore, the Son or Mother may either of them have a Suit in a Spiritual 

Aly. Court for theſe Words. 

11 Med. 113. But in a ſubſequent Caſe it was determined, that only the Mother can 

Hoskins and bring a Suit, in an Eccleſiaſtical Court, for Words ſpoken of her Son, 

Lee. which amount to the calling him @ Baſtard ; becauſe ſuch Words are not 
defamatory to the Son. 


(O) Where a Pzohibition will lie. 


1. Tf attonable Wlows are coupled with ſuch as are a mere 
| | Spiritual Dekamation. 


4 Co. 20. > In the Juriſdiction of Spiritual Courts extends only to ſuch Words as 
Palmer and are a mere Spiritual Defamation, wherever any, for which an Action 
__ . 3, upon the Caſe would lie, are coupled with theſe, a Prohibition lies for the 
53. Whole Words. It would be vexatious, and therefore the injured Party is 
Comb. 391. not allowed to proceed in both Spiritual and Temporal Courts for Words 
Cartb. 213. ſpoken at the ſame Time; and if he means to have Satisfaction for the 
Damage received from them, this is no where to be had but in the latter, 
the Proceedings in the former being pro ſalute anime only, 

12 Mod 248. If a Suit is inſtituted in a Spiritual Court for theſe Words ſpoken of a 
Whitfield and Woman, She is a pockey Whore, a Prohibition lies; for as the Words 
COS amount to a charge of her having the Great Pox as well as being a Where, 
, an Action will lie for them. 
Sid:404. Mel. So a Prohibition lies to a Suit for ſaying of a Woman, She is a N lum 

tet and Her- and a Thief. | 


bert. 


: ö 1 2 Roll. Abr. 293. Lad. Raym. 809. 


iy Salk. 552. So it does if it is ſaid of a Woman, She is 4 Whore, and keeps 6 
N | Galizard and Þ -,./ -beuſe. | 

K '\ | Rigault. 

is | 2 Roll. br. Although only ſuch Words as are a mere Spiritual Defamation are con- 
T4 295. Butler tained in the Libel exhibited in a Spiritual Court, yet if it is ſuggeſted 
bl and Bartlett. to a Temporal Court that other Words, for which an Action will lie, 
| it | were ſpoken with theſe a Prohibition lies, 

4 | | 

| 

id 2. Where any Tempozal Damage is received from them. 


| A Prohibition alſo lies, wherever it is diſcloſed to a Temporal Court, 
. having Power to grant the Writ of Prohibition, that the Defamation, which 
| | would ocherways have been determinable in the Spiritual Court, is mixcd 
by + with ſomething for which an Action upon the Caſe will lie. 
| 4 Co. 20. A Servant of the Abbot of St. Albans had, purſuant to Directions given 


183 > war ad him by his Maſter, prevailed upon a married Woman to come to him at 
i! | "I his Chambers. As ſoon as the Abbot was alone with her, he began to find 
bi! | fault with the Meaneſs of her Dreſs, The Woman replied, that her Drels 
Th was as good as her Husband could afford to buy her. Upon this he tols 


her, well knowing what Women ſet their Hearts upon, that, if ſhe would 

1 ſubmit to his Will, ſhe ſhould go as well dreſſed as any Woman in the 

| Pariſh. As ſhe would not comply with his Propoſal, he, after ſome At 
| | | tempts to lie with her by Force, which did not ſucceed, locked her UP 
oy i! | 2 iN 
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of — 
ual in his Apartment, hoping at another Time to accompliſh his Deſign. The 
Huſband, being informed of all this, talked publickly of the Abbot's Beha- 
can viour to his Wife, and threatned to bring an Action at Law for the falſe 
on, Impriſonment of her. Hereupon the Abbot, intending to add Oppreſſion to 
not the Injury already done the Huſband, ſued the poor Man in the Spiritual 
Court for ſaying he had ſollicited his Wife's Chaſtity. This whole Matter 
being diſcloſed to the Court a Prohibition was granted; the Court being of 
_ Opinion that, as the Defamation was in this Caſe mixed with the Aſſault 
upon and Impriſonment of the Wife, for which an Action would lie, it was 
not proper, although no Action was in fact brought, to be tried in the Spi- 
ritual Court. 
A Prohibition lies to a Suit in a Spiritual Court for calling a Woman Sid. 214. Boys 
I/hore, who has a Right to enjoy an Eſtate ſhe is in the Poſſeſſion of fo and Boys. 
ere long as ſhe lives Chaſt ; for, as ſhe may by Reaſon thereof be brought into! ; 9 7.4. 
Danger of loſing the ſame, an Action would lie. e 
So if a Suit be for ſaying of a Woman, in London, She is a Whore, or She 1 Rell. Abr 36. 
is a Baud, a Prohibition lies; becauſe, as by the Cuſtom of that City a Whore Haſſell and 
2 0 or Bawd is liable to be carted, an Action lies for theſe Words. Cooper. 
ion Comb. 138. 
the It was formerly held, that no Prohibition lies to a Suit in an Eccleſiaſ- Larw. 1039. 
1 . tical Court for any Words, ſpoken of a Woman in London, which amount Heulen and 
vr to a Charge of Incontinence for that only the expreſs Word Mhore is within C 
#4 the Cuſtom. % % | | 8 888 
But it has been ſince determined that the Word Strumpet is within the 97.5 5 5. Cooke 
of a Cuſtom, and that a Prohibition lies to a Suit for theſe Words ſpoken of a and Yingfeld. 
_ Woman, She is a Strumpet, | t. 
hore, So a Prohibition lies to a Suit for calling a Woman's Huſband Cuckold in Str. 471. Vi. 
7 London; for, as this is tantamount to the calling her Wbore, it is within nd orth 
the Cuſtom. S: $45 
So if a Suit be for ſaying of J. S. a Clergyman He is an Heretick, by reaſon 4 Co. 17. a. 
of which he loſes fome Benefice he was about to be preſented to, a Pro- 
| hibition lies; for the Loſs of the Benefice is a temporal Damage. 
eps 6 So a Prohibition lies to a Suit for ſaying of a Woman She had a Baſtard 1 Rell. Abr.34. 
by J. S. if on the Account of thoſe Words ſhe loſes a Marriage with J. VN. dre * 
2 becauſe the proper Way of having Satisfaction for the Loſs of Marriage is r 6. 3. 
gelle by an Action. Cro Fa. 162. 
ill lic, So it does to a Suit for ſaying of J. S. He is, a Whoremaſter, by reaſon of 1 Rell. 4br.35. 
which Words he loſes a Marriage with A. D. for the Loſs of Marriage is Ne and 
as great to a Man as to a Woman 2 72 a 
422. Latch 118. Co. . 
8 But if a Suit has been in a Spiritual Court for a mere Spiritual Defama- 4 Co. 21. 8. 
Court, tion, and the Defendant, who has agreed to commute the Puniſhment, to 
Which which he was ſentenced, by paying a Sum of Money to the Party injured by 
' mixed the Words, refuſes to do this, no Prohibition lies to a Suit inſtituted in that 
Court for compelling him to pay the Money agreed upon. | 
18 given 
Ap : 
boys 3. Where the Offence charged is not puniſhable in the Ec- 
r Dre | cleſiaſtical Court. | 
he told | ; 1 : 
e woll As only ſuch Words, for the Statute de circumſpecte agatis mentions no 


zn the others, as import the Charge of an Offence which is puniſhable in the Spi- 


Lt ritual Court, amount to a Spiritual Defamation, a Prohibition lies whenever - 
her vp 2 Eccleſiaſtical Court entertains a Suit for any Words that do not amount 
u do this. The Prohibition is in this Caſe founded upon that general Power, 
| which the King's ſuperior Temporal Courts have, to reſtrain all other Courts, 
Vor. IV. 6 R Spiritual 
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Le. Spiritual Defamation, and a Prohibition went to a Suit inſtituted for 


Slander. 


822 . 
5 Spititual as well as Temporal, from proceeding in a Matter that is not within 
their Juriſdiction. | 
2 Lev. 49- If a Suit is entertained in a Spiritual Court for ſaying of a Miniſter 17; 


Newman and ig a Fool, an Aſs, or a Gooſe, a Prohibition lies; theſe being Words of Heat 
Ringerly. and not puniſhable in that Court. 


Sat 692. So if a Suit is for theſe Words ſpoken of a Clergyman, He is a Dunce and a 
Coxiter and Blockbead, I wonder the Biſhop would ordain ſuch a Fellow, he deſerves to haye 
Parſons. bis Gown pulled over bis Ears, a Prohibition lies; for a Parſon is no more pu- 


l Eons 140: niſhable in that Court, becauſe he is a Dunce and a Blockhead, than another 

m_y Man. It being inſiſted upon in this Caſe that a Miniſter may be deprived 
tor want of Learning, Roll. Ch. J. anſwered, if that is the Plaintiff's Caſe, 
he muſt bring an Action at Law, Deprivation being a Temporal Damage, 


$:r.946. 2% So where a Suit was for ſpeaking theſe Words to a Clergyman, You are 
grave and an old Rogue and a Raſcal and a contemptible Fellow, and hated and deſpiſed by 
Bovey. every Body, a Prohibition was granted; for theſe Words are no Spiritual De 

famation. 2 | 
Salk. 548. So a Prohibition lies to a Suit for ſaying of J. S. He is a Knare, 
Hawkinss becauſe thele Words do not make him liable to any Eccleſiaſtical 


Caſe | 
4% A5. Cenſure. 


296. 
Sid. 293. | 

RP OE. theſe Words ſpoken of J. N. He is as great à Rogue as ever was 
Hoſkins and banged, and deſerves hanging more than Doctor Pims, were held to be no 


them. | 
2 Roll. Abr. So a Prohibition lies to a Suit for calling any Perſon Drunkard ; becauſe 
296. Hanes Prunkenneſs is not conuſable in a Spiritual Court. 
and Poynter, 
2 Rell. 4br. So where a Suit was for the Word Quean ſpoken of a Woman, a Prohibi- 
296. Black- tion went; for it is not well known what is intended by the Word Quran, 
Saw and and it is beſides only a Word of anger. N 


Steve n. 


Smuggling 


ling 


Smuggling. 


MUGGLING is the clandeſtine bringing on Shore, or carrying 
Jon the Shore, any Goods, Wares or Merchandizes, contrary to 

W. 

This Offence is productive of various Miſchiefs to Society. The 
publick Revenue is thereby leſſened ; the fair Trader injured ; the Nation 
impoveriſhed ; rival and perhaps hoſtile States enriched; and the Perſons 
guilty of this Offence, being hardned by a Courſe of Diſobedience to and 
Defiance of Law, become at laſt ſo abandoned and daring, as not to heſitate 
at committing the greateſt Outrages, 

It muſt be the Wiſh, and ought to be the Endeavour, of all the Friends 
to Britain, that many of the preſent high Duties ſhould be lowered. This 
would be an immenſe Benefit to Trade in general; and it would, by re- 
moving in Part the Temptation, put ſome Stop to the Practice of Smug- 


pling, which all the ſevere and ſanguinary Laws made againſt it have been 


carce found to do. In the mean Time it is not only their Duty, but it 
highly concerns all Men of Property, and every Lover of Peace and Ocder, 
to co-operate in diſcountenancing this Offence, and carrying the Laws made 
againſt it into Execution, 


Under this Title it may be proper to give an Account, 


(A) Df the Cuſtoms in general. 
(B) Of the Ozigin of the Cuſtoms. 
(C) Of the ancient State of the Cuſtoms, 


1. Of the Duties upon Wool, Wool-fells, and 
Leather, | 

2. Of the Duty of Tonnage. 

3. Of that of Poundage. 


D) Of theſpreſent State of the Cuſtoms, 
1. Of the Duty of Tonnage, 


2. Of that of Poundage. 
3. Of the Duties to which Aliens are liable, 


(E) Ot pꝛohibited Goods, 


7 1 (F) Of 


Smuggüng. 
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(F) Df the Penalties and Fozkeitures incurred by Perſons 
guilty of this Offence oz illicit P2atices which have a na- 
tural Tendency thereto. 


1. From Ships at Sea. | 

2. By the Shipping or unſhipping Goods at any Port, 
Member or Wharf, not lawfully appointed for theſe 
Purpoſes. 

3. From Ships in Port inwards Bound. 

4. To Ships in Port outwards Bound. 
From or to coaſting Veſſels in Port. 

6. In the Caſe of Certificate and prohibited Goods, 

7. In divers. other Caſes, 


(G) Df the cozpozal Puniſhments to which Perſons guflty 
of this Offence o2 Pꝛactices thereto tending are table, 


1. Impriſonment. 
2. Whipping. 

3. Tranſportation. 
4. Death. 


(A) Of the Cuſtoms in general. 


S one and that the moſt conſiderable Part of this Offence conſiſts in 
the clandeſtinely bringing on Shore, or carrying from the Shore, 
Goods, Wares or Merchandizes, without paying the Cuſtoms or Duties, 
which by Law ought to be paid on the Importation or Exportation of 
the ſame, ir cannot. be improper to premiſe ſome Account of the 

Cuſtoms, | g 
Under the Word Cuſtoms, both according to its ancient and modem 
Signification, is comprized every Duty which is to be paid at a Port, upon 
the Account of importing or exporting any Goods, Wares or Met- 

chandizes. | 

Such Duties were perhaps at firſt impoſed, for the enabling the Crown 
to make and maintain commodious and fate Ports and Harbours, and to keep 
up a Fleet for the Protection of the Ships of Merchants againſt Enemis 
and Pirates. As theſe Services were of a permanent Nature, it was fi 
that the Duties appropriated for defraying the . Expence of them ſhould 
| be fo alſo; and it appears from the Practice of early Times that ths 
(a) Rot. Pat. was the Caſe. The firſt (a) Grant of any Cuſtom now extant was made iv 
2 * . the King and his Heirs; and before this Grant mention is made of (+) af. 
Ret. Fin. 3 F. cient Cuſtoms as being due and having been conſtantly paid. It may all 
1. „ 244 be concluded from the Fact of their having been paid for a Series of Years, 
2 Ia. 59. without any new Demand of the Crown or Grant from the People, that the 


( wo is Impoſition of ancient Duties was for a Continuance. From the Length d 


ft. 5. J. 6. Time theſe had been paid, in which they differed from other Aids, ih 
being paid on the Occaſion of ſome Emergency ceaſed therewith, they p& 
haps obtained the Name of cuſtomary Payments, or Cuſtoms, and all Dutis 


collected at a Port on Goods imported or exported have been ſince 6 
called, 
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(B) Ok the Oꝛigin of the Cuſtoms, 


T has been a much altercated Queſtion, whether a Power of impoſing 
Cuſtoms was heretofore veſted in the Crown, or whether this Power was 
always veſted in Parliament ? 

The Maintainers of the former Opinion diſtinguiſh between Subſidies and Dyer 43. 6. 
Cuſtoms. The former it is ſaid were always aſſeſſed by Parliament; but it is 165. 4. 
inſiſted that the latter are due to the Crown, of common Right, for Leave Dav. 9. a.6. 
given to export or import any Commodities; for the Intereſt the King has 
in the Sea as being Guardian thereof, and Maintainer of its Ports and Har- 
bours; and for the Protection given, by his Ships, to the Ships of Mer- 
chants againſt Enemies and Pirates. 

The following Authorities have alſo been relied upon in Support of this 
Doctrine. 

A Patent having been granted by Edw. 6. to a Merchant Alien, that he Pyer 92. 4 


might import or export Goods to a certain Degree, paying to the King, his 1. 


Heirs and Succeſſors, ſo much and no more as an Engliſbd Merchant was to 
pay, it was the Opinion of all the Juſtices, in the Exchequer Chamber, 
that this Patent remained good for the old Cuſtoms, wherein the King had 

an Inheritance by his Prerogative; and was only void as to the Subſidy 
upon Goods cuſtomable, which by the Statute of Tonnage and other 
Statutes are granted for his Life only. | 


A Queſtion ariſing if a new Impoſition laid by Queen Mary upon Clothes Dyeri6;. 4. b. 
was legal? the Judges being conſulted were of Opinion, that Engliſh Mer- Mich. 1 KA. 


chants do. not pay, by the common Law, any Cuſtom for any Wares or 
Merchandizes, except Wool, Wool-fells, and Leather. 
A Judgment was given in the Exchequer, in an Information, againſt 2 K. 62. 


German Ciol, tor a Duty of forty Shillings per Ton, fer by Queen Mary upon P 1 Ez: 


all Wines of the Growth of France, brought into this Realm, 
The Executors of Smith, a Cuſtomer, were charged in an Information for 2 Taff. 63. 


Money received by their Teſtator, on account of an Impoſition of three ,. 38, 39+ 


Shillings and four Pence, fer by Queen Elizabeth under her Privy Signer, 2 
upon every hundred Weight of Allom made in the Pope's Dominions ; 
and Judgment was given againſt them. | 

In an Information againſt 7obn Bale, for a Duty laid by the Crown upon 2 7»/. 63. 


Currans imported, Judgment was for the King. Paſch. 4 Ja. 
Writs were iſſued for charging Ports, Towns, Cities, and Counties re- 16C. 1. c. 14. 


ſpectively, to provide certain Ships for his Majeſty's Service, and Proceſs H<mf4er's 
went againſt particular Perſons who refuſed to pay the Sums charged upon “?“ 
them, by way of Contribution to this Service. A Scire facias being iflued 
upon ſuch a Writ againſt 7 Hampden Eſq; he appeared and demurred to 

the Proceedings upon it. After divers folemn Arguments, in the Exchequer 
Chamber, it was agreed by the Majority of the twelve Judges, that he 
ſhould be charged with the Sum ſo aſſeſſed upon him. The main Grounds 

and Reaſons for this Judgment were, that when the whole Kingdom is 

in Danger, the King might, by Writs under the Great Seal, command all 

the Subjects of this his Kingdom, at their Charge, to provide and furnith 
ſuch a Number of Ships, with Men, Victuals and Proviſions, and for ſuch a 


Time as he ſhall think it neceſſary for the Safety of the Kingdom; and that 


by Law the King might in Caſe of Refractorineſs compel the doing thereof; 
and that the King is the ſole Judge both of the Danger, and when and how 
the ſame is to be prevented. 

It is certainly very proper for many Reaſons that Merchants ſhould 
pay Cuſtoms, bur it by no Means follows, that thefe ſhould be impoſed 
at the Diſcretion, or arbitrary Will, tor whatever ſceming Difference there 
may be there is no real one betwixt theſe two Things, of the reigning 

£3 8 3 6 8 Prince. 


526 Smuggling. 


Prince. The King may with as much Propriety be ſaid to be Guardian of 
the Land as of the Sea; and if ſo, there is as much Reaſon for him to 
impoſe Taxes, at his Pleaſure, for the Defence of the one as of the other. 
A Power to do this would, beſides making a Parliament in a great Mea- 
ſure uſeleſs, make all Property inſecure; for it would then depend entirely 
upon the Will of one Man, how much ot this every other Man ſhould be 
{uffered to enjoy. | | 

If the Circumſtances of the Times, when ſome of the Judgments cited 
were given, be conſidered, they will be found to have but little Weight; and 
it is notorious, that no one Thing contributed lo much to the Troubles which 
ſoon after aroſe, and at Length ended in the Death of the unfortunate Prince 
then on the Throne, as the laſt in favour of Ship-money did. 

Initead however of merely defending the contrary Opinion, and being 
contented with repelling the Force of theſe Authorities, it is better in ſo con- 
ſticucional a Point to act offenſively, and endeavour to ſhow, by Authorities 
of much greater Weight as well as more ancient, that by the Engliſh Con- 
ſtirution the Right of impoſing Cuſtoms wa; originally in Parliament. 
But before I attempt to do this, I ſhall take Notice of a Miſtake as to 
this Point of Lord Chief Juſtice Coke's, by which a very great Man ſeems to 

. have been miſled. | 
Vaugh 161. After mentioning ſome Caſes, in which it had been held, that certain 
Cuſtoms were due at the common Law and not originally granted by Parlia- 
ment, Vaughan Chief Juſtice ads, “ this was in thoſe ſeveral Reigns the 
„Opinion of all the Judges of the Times, whence we may learn how fal- 
e lible cven the Opinion of all the Judges is, when the Matter to be reſol- 
« ved mult be cleared by Searchers not common, and depends not u 
„ Things vulgarly known by Readers of the Year Books; for ſince theſe 
„Opinions it is known, that theſe Cuſtoms, called the Antique Cuſtume, 
„V ere granted to King Edward the Flt in the third Year of his Reign as 
* a new Thing, and were no Duty belonging to the Crown at common 


„ Law.” 
Rot. Pat. He goes on to cite a Patent of Edward the Firſt, which runs thus, 
m 1 5 Cum prelati, Magnates, et tota cummunitas Mercatorum regni noſtri nobis con- 


Ret. Fin. 3 E. ceſſerint quandam novam Conſuetucinem de Lanis, Pellibus, et Coriis tam in Ar- 

1. m. 24. glia, quam in Hib-rnia, el Wallia, reguum nofirum exeuntibus, in perpetuum 

2 Infl. 59. Nobis et heredivus noftris capiendam, ficut in forina inde proviſa et communiter 
conceſſa plenius continetur. From the Date of this Patent he obſerves, that 
the Grant alluded to muſt have been by the Statute of Firlt Weſtminſter, be- 
cauſe no other Statute had been made in the Reign of this Prince antecedent 
to the Time it is dated. In order to account for its not being now a Part of 
that Statute, he ſuppoſes that the Grant was annexed thereto by way of Ri- 
der, and afterwards caſually loſt from the Roll. Having thus aſcertained 
the Time of this Grant, he concludes that the Cuſtoms upon Wool, Wool 
fells, and Leather, called from their great Antiquity Aniiqu.e Cuſtumæ, were 
not due at the common Law, but were granted by the Statute of Firſt 
Weſtminſter. 

By comparing what is here ſaid with 2 IAſt. 59. it will evidently appear, 
that the Opinion of Vaughan was too haſtily formed from Coke's Comment 
upon this Patent. It is ſcarce poſſible to be otherways, for a Man of his ſound 
Judgment, and acute diſcerament muſt, upon the leaſt looking into the 
Matter, have ſeen that theſe Cuſtoms exiſted long before. 


Magn. Ch. It is plain from Magna Charta that ſome Cuſtoms were then due, and 
c. 30. ſuch as are therein called Old ones, N | 


i E. z. „. 5. The very Words, quandam Novam Conſuetudinem de Lanis, pellibus, 4 
. 6. Coriis, in that Patent, imply that there was before an old Cuſtom upon theſe 
very Things; and by the Statute de Scaccario the Manner of accounting by the 


Collectors of the Cuſtoms upon Wool is aſcertained, Thi 
. This 


ts. Akt tilitc. —— — 
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This falſe Foundation being removed, the next Buſineſs is to attempt the 
Diſcovery of that true and ſolid one upon which the Poſition contended 
for, that the Origin of Cuſtoms was with the Conſent of Parliament, is 
built. 


But in Order to trace out the Origin of Cuſtoms, which are Taxes of a 


particular Kind, it will be neceſſary to conſider the Origin of Taxes in 


general, 


In that very ancient Record, de modo tenendi Parliamentum tempore Regis 2 Toft. 533. 
Edw, Filii Ethelredi, are theſe Words, debent auxilia peti in pleno Par- 
liamento. | 
As the Saxon Laws were by this Prince Edward, ſirnamed the Confeſſor, 
collected into a Body, it is very probable that this Method of granting Aids 
in full Parliament was agreable to ancient Practice. 


In the Laws of this ſame Prince, which were after confirmed by William Lamb. dePriſe. 


the Conqueror, are theſe Words, Debet etiam Rex omnia rite facere in Regno, fat OE 142. 
et per judicium procerum regni. | | TD 12 
If all Things ought to be done by the King rightly in the Kingdom, and Oi. 
with the Approbation of the great Men of the Realm, ſurely a Thing of ſo 
much Conſequence as the impoſing of Taxes ought to be fo done. 
Upon the Conqueſt of England, which happened ſoon after the Death of Lamb. de Prije. 
Edward the Confeſſor, Feudal Tenures were introduced. The Fifty-ſecond 4170, 


Law of William the Firſt, the Terms of which are abſolutely feudal, runs * 


thus. Statuimus ut omnes Liberi Homines fadere et ſacramento affirment, quod 


infra et extra univerſum regnum Angliæ, quod olim vocabatur regnum Brilanniæ, 
Willielmo Regi ſuo Domino fideles eſſe volunt, terras et honores illius fidelitate 
ubique ſervare cum eo, et contra inimicos et aliegenas defendere. 

However this Prince might think it prudent to ſet up a Claim of another 
Sort to the Engliſh Crown, it has uſually been underſtood that his beſt Title 
was founded in Conqueſt, If this was fo, the Concurrence of Parliament in 
this Introduction of the feudal Law proves ſtrongly, that by the Conſtitu- 
tion then eſtabliſhed no change which affected Property could be made with- 
out it; for if a Power to make any had been in the reigning Prince, it would 
in all Probability have been exerciſed at this Juncture. : 

It may be objected that, although the Conſtitution did not allow the 
reigning Prince to make ſo great an Alteration in Property as was done by 
introducing the feudal Law, it does not neceſſarily follow that he had not 
the Power to make ſome leſſer Alterations therein, by the impoſing of 
Taxes without Aſſent of Parliament. If this Law ſtood ſingle, the Objec- 
tion, which has Weight in it, would deſerve a very particular Conſideration 
but it is not now neceſſary to give an Anſwer thereto, the Objection itſelf 
being entirely removed by the Fifty-fifth Law of this Prince, 

The Words of this are, Volumus etiam ac firmiter præcipimus et concedi- Lamb. de Priſe. 
mus, ut onnes liberi homines, totius Monarchiæ regni noſtri prædicti babeant, Ang' Leg.170- 
el teneant terras ſuas, et poſſeſſiones ſuas bene et in pace, liberas ab omni exac- © C. 55. 
tione injuſta, et ab omni TALLAGI10, ita quod nibil ab eis exigatur vel ca- 
pialur, niſi ſervitium ſuum liberum, quod De jure nobis facere debent et facere 
tenentur, et prout Statutum eſt eis, et illis a Nobis datum et conceſſum Jure bæ- 
reditario in perpetuum per Commune Concilium lotius regni noſtri preditt, 

As the Words per commune concilium are not therein, it has been doubted 
by ſome if the Parliament did concur in the Fifty-ſecond Law juſt now men- 
tioned, It is plain from this laſt Law that one Introductive of the feudal 
Law had been conſented to by Parliament, and as no other excepr the 
Fifty-ſecond by which this was introduced is now extant, the Probability is 
that it was done by that. But it makes no Diſſerence whether the feudal 
Law was introduced by the Fifty-ſecond Law or ſome other made in this 
Prince's Reign; for if it was done by any one to which the Parliament con- 
ſented, it is enough for the preſent Purpoſe, which is only to ſhow that it 
was not done without ſuch Conſent, 


By 
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By this Law it is alſo declared, that nothing ſhould be demanded or 
taken from the People, except ſuch Services as of Right appertained to 
feudal Tenure, and particularly that they ſhould be free from all unjuſt 
Exaction and from ail Tallage. | 

(a)Speln Ci. The Word (a) Tallage, which is derived from the French Word Tailler to 
2 Inſt. 531. cut of Part of a Thing, is ſo general a Word, that it includes all Subſidies, 
532.7 Taxes, and Impoſitions whatſoever. Now is it to be imagined, that, unleſs 
the People had by their Conſtitution a Right to be free from the Demand 
of Taxes of every kind, this ſhould be granted them by a Conqueror? Such 
a Prince may, for the Sake of making himſelf ſecure, think it proper to con- 
firm their ancient Privileges to his Subjects; but it is ſcarce to be hoped that 
he ſhould confer any new ones upon them. | 
Cuſt. de Norm. By the Introduction of feudal Tenures inferior Lords, and the King as 
& 35- ſupreme Lord, acquired a Right to ſome Aids incident thereto. Theſe 
ur 1 75 were an Aid for making the Lord's eldeſt Son a Knight, another for the 
. Marriage of his eldeſt Daughter, and a Third for the Ranſom of his Perſon 
when taken Priſoner. | | 
Mad. Hift. Not content with theſe, inferior Lords took of their Tenants an Aid to 
Exch. 428. enable them to pay their Fines to the King, and another to enable them 
to pay their Debts ; nay it became a Queſtion in the Reign of Henry the 
Second, whether Lords might not demand an Aid whenever they engaged 
in any Military Expedition? | 
Mad. Hiſt. While inferior Lords thus oppreſſed their Tenants, under the Pretext of 
Exch. 419, demanding Aids, the King in his Turn required from them divers Aids to 
420, 42T- which they were not liable by Tenure. This was at Length carried to ſuch 
a Pitch that the King did, upon the Occaſion of any War, aſſeſs what Sum 
he pleaſed upon every Knight's Fee. Theſe Exactions gave ſuch univerſal 
Diſſatisfaction, and became ſo intolerable, that the People in the Reign of 
John flew to Arms, and, being ſucceſsful againſt that Prince, compelled him 
to ſign the Great Charter. 
Matt. Paris By a Clauſe in this, the People were reſtored to the Privilege of not 
257. being taxed without Conſent of Parliament, which they had enjoyed under 
their Saxon Monarchs, and which, except as to the Aids incidental ro feudal 
Tenure, had been recognized by the Conqueror. It runs thus. AN 
Scutagium del Auxilium ponam in regno noſtro niſi per Commune Concilium regu 
noſtri, niſi ad Corpus noſtrum redimendum, et ad primogenitum filium noſtrun 
militem facienaum, et ad filiam primogenitam ſemel maritandam, et ad hec nan 
fiet niſi rationabile Auxilium; et ad habendum commune Concilium regni d. 
Auxilio Aſſidendo, aliter quam in tribus Caſibus prediftis, ſummoneri facies 


Archiepiſcopos, &c. 
| W:/iminſier, By this Clauſe even the Aids incident to Tenure were to be reaſonable, and 
c. 38. by the Statute of Firſt Weſtminſter two of theſe were aſcertained. The Third 


for the Ranſom of the King's or Lord's Perſon was in its Nature ſo uncertan, 
that no Price for this could be ſettled. The aſcertaining as far as it could be 
done of theſe Aids, in which the King had clearly a Right of Inheritance 
ſupreme Lord, ſhews how contrary it was to the Genius of the Exgliſb Con. 
ſtirution, to have any Thing of this Kind depend on the arbitrary Will df 
the reigning Prince. | | 

Under the Pretence that this Charter was extorted from John, while be 
was under Dureſs, no regard was paid to it by him, or his Son Hem) 
the Third; and in the Charter made in the Reign of this laſt Prince ths 
Clauſe was omitted. During the Reign of Henry, and for ſome Part 9 
that of Edward the Firſt his Succeſſor, the Method of aſlſeſſing Aids at the 
arbitrary Will of the Prince was revived : But it occaſioned ſo much Diſcon- We 
tent, that in the Twen:y-fifth Year of his Reign he confirmed the Charter d 
his Father, and added ſome Chapters, which effectually ſupplied the Pla We 
of the Clauſe that had been omitted. | 90 8 
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By one Chapter in this it is declared, “that no Aids, Taſks or Priſes, Conf. Chart. 
« ſhall henceforth, upon any Occaſion, be ſet or collected but with the com- 25 F. 1: 6. 6. 
«© mon Aſſent of the whole Realm, and for the common Good thereof, ſave 
« and except the ancient Aids and Priſes due and accuſtomed.” 
By another after reciting, that divers People of the Realm had before « 5: 
Time given Aids, towards the Wars and other Buſineſſes, of their own good 
Will, it is declared, “that the ſame ſhall not be drawn into a Cuſtom.” 
It is probable that this recital was more calculated to throw a Veil over 
ſome late Tranſactions, than to repreſent the real Truth of the Caſe ; but 
however this was, 1t concludes either Way againſt the Power of the Crown 
to demand ſuch Aids. 
Not many Years after this Prince impoſed a Tallage upon Cities, Towns 2 1. 532: 
and Boroughs, without the Aſſent of Parliament. The Pretence for fo do- 
ing ſeems to have been, that the Exemption from Aids, Taſks and Prizes, 
extended only to real Eſtates; for a Demand having, about the ſame 
Time, been made of an Aid from all Freeholders poſſeſſed of twenty 
Pounds a Year, they refuſed to pay it, becauſe it had not, as was required 
by the laſt mentioned Statute, been granted in Parliament. The Pay- 
ment of this Tallage, and Demand of this Aid, occaſioned great Murmur- 
ings and Diſcontents amongſt the People. To prevent the ill Conſequences 
thereof, and to quiet their Minds for the Future, the Statute de Tallagio nou 
concedendo was made in the Thirty-fourth Year of his Reign. 
By this it was declared, © that no Tallage or Aid ſhall be impoſed or le- 34 Ew. 1; 
„ vied, by us or our Heirs, in our Realm, without the good Will and A-. 4: c 1- 
„ ſent of the Archbiſhops, Biſhops, Earls, Barons, Knights, Burgeſſes, 
and other Freemen of the Land.“ No Words can be fuller, more abſo— 
lute, or more explicit, than theſe are; but it ought in particular to be re- 
membred that the Word Tallage, beſides being the moſt comprehenſive 
Word that could have been made Ule of, is the very Word uſed in the 
Fifty- fifth Law of Villiam the Firſt, 


Upon the whole it appears almoſt beyond Doubt, that the various Strug- 


ot gles of the People were not to amend the Conſtitution in this Point; but 
er to deliver themſelves from the Encroachments made at different Times there- 
ial WF in, They obtained no more from John when he was in their Power; they 
ww obtained no more at any Time ſince; they obtained no more at this Time; 


than not to be taxed without the Aſſent of Parliament. This they had a 
Right to, for it was Part of the Conſtitution, and had by the Conqueror, 
when in the Plenitude of his Power, been allowed ſo to be. 

If this is ſo, that the Origin of all Taxes ought by the Conſtitution to 
be with the Aſſent of Parliament, it follows that there never could have 
been in the Crown a Power of impoſing Cuſtoms, which are one Species of 
Taxes. Beſides the general Reaſons, which hold for the People's having re- 
ſerved to themſelves, by their Original Compact, the Privilege of not being 
taxed in any Caſe without the Aſſent of Parliament, there are ſome part- 
cular ones for their having done it in this. As nothing is of more Conle- 
quence to any People, and more eſpecially to the Inhabitants of an Iſland, 
than the Promotion of foreign Trade, it highly concerned them to take Care | 
that this ſhould not be loaded with improper or exceſſive Duties, If as it | | 
has been (a) obſerved, the Practice of the moſt early Times was to impoſe (a) 4: ; 24 
them for a Continuance, it was more neceſſary that Cuſtoms ſhould be well 
conſidered of in Parliament, before they were impoſed, than that other 
Taxes which were to laſt but a ſhort Time ſhould. 

It was not only fir, for theſe and other Reaſons, that the People ſhould | 
at all Times have reſerved to themſelves this Privilege: But chere is a Cir- l 
cumſtance which ſtrongly evinces that they in fact did ſo. This is, that the | 
Right of impoſing Cuſtoms was given up even by ſome Princes, who aſſerted | 
a Claim to that of impoſing other Taxes, ' 

Vol. IV. | 6 I When | f 
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When Henry the Third ſigned the Great Charter, it is plain from its be- 
ing therein omitted, that he would not agree to the Clauſe that John 
had agreed to, by which no Aids, except thoſe due by Tenure, were to be 
impoſed without the Aſſent of Parliament. It is however provided by this 
Charter (a) ** that all Merchants, if they were not openly prohibited be- 
fore, ſhall have their ſafe and ſure Conduct, ro depart out of England, to 
come into England, to tarry in, and go through England, as well b 
% Land or by Water, to buy and fell without any Manner of evil Tolts, 


by the old and rightful Cuſtoms.” 


25 Ed. 1. 
J. 1. c. 7. 


It ſeems pretty clear that by evil Tolts, as here oppoſed to old and right. 
ful Cuſtoms, is meant Duties not impoſed by Parliament; but if any Doubt 
remained as to the Meaning of theſe Words it is removed by a ſubſequent 
Statute. | 

The Words of this are “ and for ſo much as the greater Part of the 
„ Commonalty of the Realm find themſelves fore grieved with the evil 
„ Tolt of Wool, that is to ſay, of forty Pence for every Sack of Wool, 
e and have made Petition to us to releaſe the ſame, we ar their Requeſts 
& have clearly releaſed ir, and have granted that we hail not rake ſuch 
„ Things without their common Aſſent and good Will, ſaving to us and 


our Heirs the Cuſtoms of Wools, Wool-fells, and Leather, before granted 
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25 Ed. 1. 
1 


(6b) 25 Ed. i. 
(c) 34 Ed. 1. 
fl. 4- 


4 Inſt. 29. 


„by the Commonalty aforeſaid.“ | | 

In the printed Statutes the Words quarante ſoudz, in this Statute, are 
tranſlated forty Shillings. This does not ſeem to be a uit ! ranſlation, 
and it is very improbable fo large a Duty ſhould at that Time have been 


impoſed upon Wool. The Quantity of middling Wool, equal to what was 


anciently called a Sack, is not at this Day worth above nine Pounds ; and 
if the Difference between the preſent comparative Value of Money and the 
Value of ir at that Time be conſidered, it will be found that ſuch a Duty 
was then the whole Worth or nearly ſo of a Sack of Wool. 

If from theſe two Statutes conſidered together, it appears that, by evil 
Tolts, ſuch as are impoſed without the Aﬀent of Parliament are intended, it 
follows that Henry the Third, who would not give up the Right of impoling 
other Aids, has by the Great Charter admitted, that no Cuſtoms are rightful 
except they are impoſed with ſuch Aſſent. 

From a Patent of Edward the Firit, it is evident, that a Grant of a new 
Cuſtom upon Wools, Wool-tells, and Leather had been made to this Prince 
in Parliament. 

It was more then twenty Years after the Date of this Patent, before he 


gave up by the Statute called Confirmatio Chartarum the Right of impoſing 


Aids; and in the mean Time it is certain that he did in fact exerciſe it. 
Can any other good Realon be atligned for his accepting a Grant, which 
amounted ro a Confeſſion that without it he could not have impoſed this 
Cuſtom, ſo many. Years before he gave up the Right of impoſing, Aids, 
than his being perſuaded that he had not ſo good a Right to impoſe Cuſtoms, 
as he had to impoſe other Aids ? | je 

Whether what has been ſaid is ſufficient, to ſhow that the Origin of Cuſ- 
toms was with Aſſent of Parliament, muſt be ſubmitted to the Readers 
Judgment; but this is certain, that if the People had not before the Pri- 
vilege of being exempt from all Cuſtoms not ſo aſſented to, this was fully 
granted them by the two Statutes of Edward the Firſt, () called Confirmatio 
Chartarum, and (c) De Tallagio non concedendo. 15 


It is not neceſſary, to the preſent Queſtion, to ſhow by how many ſub- 


ſequent Statutes this Privilege has been confirmed : But I ſhall juſt men- 
tion what happened in the Reign of Edward the Third; becauſe it was 
an Inſtance of laudable Jealouſy in the People, and will at all Times be 
worthy of Imitation, | 

About this Time a great Part of the Wool grown in England was ma- 


nuf actured into Cloth, Hereupon a Queſtion aroſe, whether a COR, in 
1 | ro- 


iin 8 8 8 


2 
lt. et. * 
2 — — 

— ——— 


Smuggling. 631 


Proportion to the Quantity of Wool therein uſed, ſhould be paid upon 
the Exportation of ſuch Woollen Cloth? It was refolved that, as the 
Wool was by the Labour of Man changed into another Sort of Merchandize, 
none ought to be paid; and therewith the King, as it appeareth by the Re- 
cords in the Exchequer, held himſelf ſatisfied. | 

It appears from the Original. De Scaccario, that by a Statute, not in Dag 
print, made in the Twenty-firlt Year of this Prince's Reign, a Cuſtom was fg F. f. 

ranted him upon Woollen Cloth exported; and the Reaſon of granting it R. by 2's 

is faid to be, Quia Fam magna pars Leng regni noſtri in eodem regno pannifi- 4 Inft. 30. 
citur, de qua Cuſtuma aliqua non eft ſoluta, per quod proficuum quod De Cuſtumis 
et ſubfidiis Lanarum, ft extra regnum ducerentur, percipere debemus, multum 
diminuitur, Sc. 

The Remark of Coke Chief Juſtice upon theſe Tranſactions is a very pro- 4 1%. 30. 
per one. If in any Cale the King might, by his Prerogative, have ſet an 
* Impoſition, he might have ſet one in this, for that, as it appeareth 
„by the Record, by making of Cloth the King loſt his. Cuſtoms of 


« Wool.” | 


(C) Ok the ancient State of the Cuſtoms. 


1, The Cuſtoms at Wool, 'UWool-frils, and Leather. 


F does not appear, from any Records now extant, at what Time they 4 ip. 29. 
were firlt impoſed, but it ſeems clear that the Cuſtoms on Wool, Wool- Dyer 165. 
tells, and Leather, are the moſt ancient of all the Cuſtoms ; for no mention | 
is made in the Records of the moſt early Times of any other. 

The Statute De Scaccario, in directing how Collectors of the Cuſtoms 51 H. 3. fl. 5. 
ſhall account, does indeed ſay they ſhall account for every other Charge in 27/6. 


Ship whereof Cuſtom is due; but nothing is therein particularly mentioned 


but Wool. 
From a Patent of Edward the Firſt it appears that a Grant was made in Ror. Paz. . 
the third Year of his Reign, to him and his Heirs, of a Cuſtom De /acco 3 E. 1. m1. 


Lane dimid. Marc. De 300 pellibus dimid. Marc. et de laſto corii xiii. |. 4 4 Loa 2 5 


ri, 4. 2 Inſt. 59. 
Some Years after the Merchant Strangers, in Conſideration of ſome Pri- Clart. Merca- 
vileges and Immunities, granted to this Prince and his Heirs de quolibet hui Kot. 
ſacco Lane 40 d. de incremento ultra cuſtumam antiquam dimid. Marc. que pri- Ct. 3 1 . u. 
; | af n. 44. 
us fuerit perſoluta, et fic pro laſto Cortorum dimid. Marc. et de trecentis pel- , jj 59. 
libus lanatis 40 d. ultra certum illud, quod et antiqua Cuſtuma fuerit, prius 
datum. x : 
As this Charter ſpeaks only of theſe Commodities being, at the Time it 
was made, liable to the Cuſtom granted to this Prince 1n the third Year of 


| his Reign, it may very well be concluded, that all the old Cuſtoms upon 


them ceaſed from the Time of that Grant. * 
From this Time the Diſtinction met with in the Books of Antiqua Cuſtuma 2 Ieſt. 59. 

and Neva Cuſtuma ſeems alſo to have begun, that granted before to this Der 165; 

Prince being called Antiqua Cuſtuma, and this now granted by the Merchant 

Strangers Cuſiuma Nova; and ſometimes one is called Magna Cuſiuma, the 

other Parva Cuſtuma. 

In the Time of Edward the Third the Woollen Manufactures were fo Orig. De Sac 
eſtabliſhed in England, that great Part of the Wool grown was made into 24 £4 3. 
Cloth. Tn order to make amends to the Crown tor the Loſs of Cul. 7h 1 wh 
tom of Wool, hereby ſuſtained, a Duty was granted upon Woollen Clothes, 7 ,Þ f 
exported, | Thea 


— — ——_—_ —— 
——— 
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c. 1. The Duties upon Wool and Wool, fells, after having been often varied, 
by a are now at End; the Exportation of them being prohibited by divers 


13 14 C. Statutes. 
2. c. 18. 70 
8 V. z. c. 28. 9 10 z. c. 40. 


1 Eliz. c. 10. The Exportation of Leather was once alſo prolubited, Liberty has indeed 
12 C. 2. c. 4. been ſince given to export it; but inſtead of reviving the old Duty it was 


E made ſubject to the general Duty of Poundage. 
11012 * 3. The Duty upon Woollen Cloths, after having undergone various Changes, 
c. 20. was likewiſe in the Reign of William the Third entirely taken off, and with 


this all theſe ancient Duties ended. 


(2) Ok the Duty of Tonnage. 


2 Iaſt. 59. The Duty upon Wines imported is alſo very ancient, for as long ago 
Rot. Pal. as the Reign of Henry the Third it was accounted for, by the King's Butler, 


40 H. 3. under the Name of Prifage. 288 
Flet. lib. Ho For this Duty the Practice anciently was to take two Tuns of Wine from 
CE. 22. ot. 


arg . Ship having twenty Tuns or more on Board, one before the Maſt the 
8 Jos other behind it, paying twenty Shillings for each Ton ; and 1t was called 


M's certa priſa and reta priſa. 


2Bulfr. 254. 
Dawis 8. 6. 4 Infl. 30. 


4 Nb. 30. This Duty, becauſe the Wine was taken for the King's Uſe, was called 
and ſtill retains the Name of Priſage. 

Chart. Merc. By the Charta Mercatoria Merchant Strangers granted a Duty of two Shil- 

31 E. 1. lings per Ton, to the King and his Heirs, for Wines imported by them: 

- Bui , But they were to be exempt from the Duty of Priſage to which the Znglyb 

2 Inf. 8 Merchants ſtill continued liable. 


4 Inf. 30. This Duty paid by the Merchant Strangers, from its being received by the 

3 c. 12. King's Butler, obtained the Name of Butlerage, and has ever ſince been ſo 

Lo called. 

4 Inf. 32. In the fixth Year of the Reign of Richard the Second, a Duty of two 

Dav. 11. a. Shillings per Ton upon all Wines imported was granted to that Prince, but 
it was only to continue for two Years. 

The Duty hereby granted was called Tonnage, and all Duties ſince 
impoſed upon Wines have been ſo called. 

2 Infl. 32. It appears from divers Records that the Duty of Tonnage was afterwards 
ſometimes one Shilling and fix Pence per Ton; ſometimes two Shillings; 
and ſometimes three Shillings; and that it was not granted for Life, but 
for a particular Occaſion, or tor one or more Years, and Conditions as to the 
Application of it were frequently annexed to the Grant, 

Rot. Parl. In the third Year of Henry the Fifth a Duty of three Shillings per Ton 

3 H. 5. u. 50. was granted during his Life. 

31 H.6.c.8. Atter the Death of this Prince the Cuſtom of granting the Duty of 
Tonnage for a few Years only was revived, it not being granted t0 
his Succeſſor Henry the Sixth for Life till the Thirty-firſt Year of his 
Reign. 

Ret. Parl. It was afterwards granted to Edward the Fourth, Henry the Seventh, 

4 E. 4. Henry the Eighth, Queen Mary, Queen Elizabeth, and James the Firlt, for 

1 N 3* their reſpective Lives, and to all of them except Edward the Fourth, in the 

1 H. ) firſt Year of their ſeveral Reigns. 

Rot. Parl. 

1 fl. 8. 6 H. 8. c. 14. 1 E. G. c. 13. 1 Mars c. 18. 1 Ex. c. 19. 1 Fa. c. 33. 


] 
| 


No 
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No Duty of Tonnage was granted to Charles the Firſt till the ſixteenth 16 C. 1. e. 8. 
Year of his Reign; and it was then only granted for very ſhort Spaces of 12, 22, 25, 
Time. 29, 31, 36. 


3. Df that of Poundage, 


The Duty of Poundage is ſo called from its being paid at the Rate of ſo 
much in the Pound, | 

The firſt Account we have of this is a Duty of three Pence in the Fot. Chart. 
Pound, granted to Edward the Firſt, upon the Goods of all Merchant 3! E. 1% 4 


ö | $7 J. 3. , 2. 
Strangers imported. c. 26. 
2 Infl. 59. 


In the Forty-ſeventh Year of the Reign of Edward the Third another 4 A/. 32. 
Duty was impoſed of fix Pence in the Pound. This was to be paid for all RC, Part: 


Goods exported and imported, except Wools, Wool-fells, Leather, and 17.3. 14. 


Dav. 10. 6. 
Winesz and Engliſh Merchants as well as Merchant Strangers were made yt 


ſubject to it. | 1 | 

In the fourteenth Year of the Reign of Richard the Second this Duty was Rot. Parl. 
raiſed to one Shilling in the Pound; but ic was three Years after reduced 14 F 2.272. 

. 17R.2.n.12. 
again to ſix Pence. 

It was raiſed to eight Pence in the ſecond Year of the Reign of Henry Rot. Parl. 
the Fourth; and in the fourth Year of this Prince's Reign to one 2 H. 4. 1. 9. 
Shilling, | Coda 

From this Time to the ninth Year of Milliam the Third it continued at 4 INA. 32. 


one Shilling in the Pound, 12 C. 2. c. 4. 


Ever ſince the fixth Year of the Reign of Richard the Second, except in Rot. Parl. 
a very few Iaſtances, this Duty has been comprized in the ſame Grant with 6 K. 2. 3. 13. 
that of Tonnage 3 and has been granted in the ſame Manner, upon Condi- 4 . 32. 
tion, for Years, or for Lite, as that was, 
Herecofore Credit was given to a Merchant's Papers for the Value of his 27 E. 3. fl. z: 
Goods that were ſubje& to this Duty; nor was he obliged to ſwear to this, © 26. 
unleſs he neglected to produce a Bill of Lading. 
Frauds being afterwards diſcovered, a Power was given to the Officers of 12 E. 4. c. 3. 
tae Cuſtoms to open and meaſure Goods, in order to come at the true Va- 
lue ; but no Oath was ſtill enjoined. 
This Practice of our Anceſtors in not having recourſe to an Oath in 
Caſes of the Cuſtoms, where Knowledge of the Thing could in any other 
way be come at, is ſurely worthy of Imitation. Many conſiderate Men 
have long been of Opinion, that the introducing ſo many Cuſtom-houſe 
Oaths has not been of any Uſe even to prevent Frauds in the Revenue; 
for that, alchough a few may be conſcientious on ſuch Occaſions, more is 
loſt by relying upon Oaths, and of Courle not examining ſo ſtrictly, than is 
thereby ſaved. If this be fo, it is high Time that many of them ſhould 
be laid aſide; for nothing has perhaps ſo much contributed to take off that 


. Peverential Awe which ought to be had for an Oath, and conſequently to 


open the - Sluices of Perjury that have ſo deluged this Land, as theſe 
have. | | 
The Method of aſcertaining the Value of Goods, ſubje& to this Duty, 4 I». 33; 
by a Book of Rates was practiſed in the Time of James the Firſt, and in 
ſome of the preceding Reigns 


Vor. IV. 6 U (D) Df 
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(D) Of the p2eſent State ok the Cuſtoms, 


ND ER this Head no more is intended, than to give a general Ac- 
count of the preſent State of the Cuſtoms. To give a particular Ac- 
count of the various Duties, impoſed by divers Statutes on the different Sorts 
of Goods, would be tedious, unentertaining, and foreign to the Deſign of 
this Work. It would too be unneceſſary; for this has been already done 
with great Care and Accuracy by Mr. Crouch and Mr. Saxby : In whoſe 
Books, profeſſedly wrote upon the Subject, ſuch as defire to have a complete 
View of any Branch of this Part of the Revenue will meet with Satisfaction. 
Much the greateſt Part of the Duties, at this Day payable, are comprized 
under the Denomination of Tonnage or Poundage. 
Very ſoon after the Reſtoration the Practice of granting a Subſidy of 
theſe Duties to the Crown for Life was revived; and hus been cver fince 
continued. 
In Proceſs of Time divers other Subſidies of Tonnage and Poundage 
were granted: But, of all that are now paid, only that called the furcher 
Sabſidy, which was firſt granted in the Reign of William the Third, is 
granted to his preſent Majeſty for Life, the reſt being appropriated to 
other Purpoſes. 
By the 6 Anne, c. 26. par. 17. It is enacted, © that all and every Act of 
Parliament made in England, and in force there, touching and concerning 
any Cuſtom or Subſidies there, which are not contrary to, or inconſiſtent 
with, the Articles of the Union of the two Kingdoms of England and 
Scotland, or any of them, ſhall extend to Scotland.” 


1. Ok the Duty of Tonnage, 
The ancient Duty of Priſage upon Wines imported by Engliſt Mer- 


chants ſtill continues. | | 

It has been often held in the Court of Exchequer, for the Sake of pre- 
venting Frauds in this Duty, that ſingle Priſage ſhall be paid for nine 
Ton and a Half of Wine, and double Priſage for nineteen Ton, although 
S$1ri&ti Juris none was to be paid for leſs than ten Ton. Where only nine 
Ton has been imported, Priſage has been rarely allowed without a Proof of 
Fraud; and where leſs than nine Ton it is never paid. 

By a Charter granted to the City of London in the firſt Year of the 
Reign of Edward the Third, the Citizens are exempted from the Duty. of 
Priſage. The Words of it are et quod de Vinis Ipſorum Civium nulla Priſa 
hat per aliquem Miniſtrum noſtrum vel hæredum Noſtrorum ſeu allerius, contra 
eorum voluutalem; viz. de uno Dolo ante Malum et alio dolo retro Malum, nec 
aliquo alio Modo, ſed inde perpetuo fint Quieli. Ros | 

But the Conſtruction of this Charter has been, that the Exception ex. 
tends only to ſuch Citizens as are Inhabitants of that City, and to ſuch 
Wines as are imported in the Port of London, except a Ship is by Strels of 
Weather driven into any other Port. | 
_ Heretofore the Duty of Tonnage upon all Wines imported was the ſame: 
But in all the modern Acts this is different upon Wines of different Sorts; 
and there is in general a much larger Duty paid in the Port of London 
than in the out Ports, b 

The different Subſidies of Tonnage upon Wine are, from the Time or 
Manner of their being granted, thus diſtinguiſhed. 

That granted by the 12 C. c. 4. is called the old Subſidy. 

That granted by the 9 & 10 W. 3, c. 23. is called the further _— f 

ES at 


- 


by this Statute. 


be ſubject to the Subſidy of Tonnage impoſed by the 9 & 10 /. 3? After 


That granted by the 2 Anne, c. 9. is called the one third Subſidy. 

That granted by the 3 Anne, c. 5. is called the two thirds Subſidy, ; 

That granted by the 18 C. 2. c. 9. is called the Subſidy of one thouſand 
ſeven hundred and forty-tour. 


Every one of theſe Subſidies was at firſt granted for a Time; but the 


ſeveral Acts, by which they were impoſed, have been from Time to Time 
continuzd; and are all now in force. 


Beſides all theſe Subſidies, to which Wines in general are liable, other 
Duties are impoled on divers Sorts of Wines by particular Acts of Par- 
lament, | 

Before the Reſtoration only Wines were liable to this Duty; but ſince that 1 
Time divers other Liquors are, by particular Acts of Parliament, made ſub- | | 


ject ro a Duty of Tonnage, | | 


By 12 C. 2. c. 4. par. 15. It is provided “ that the Priſage of Wines, or Priſage Wines 
% Prize Wines, ſha!) not be charged with the Payment of any Cuſtom, exempt from 
« Subſidy, or Sum of Money, impoſed upon Wines by this Act.“ Duties, 
But by 1 Fa. 2. c. 3. par. 6. It is enacted © that no Merchant ſhall be Priſage Wines 11 
charged with any Duty, impoſed by this Act, for the Priſage of Wine made liable to | 
« he 1mp-r's; but that it thall be received, and taken, from the Perſon who Duty. 


„ hath or enjoyeth the Benefit of the faid Priſage Wine.” 


As the 9 & 10 V. 3. c. 23. by which another Subſidy was granted upon " 
Wines, is quice ſilent as to Priſage Wines, the Conſtruction thereupon | | br 
has been, that ſuch are chargeable with the Duty of Tonnage impoled | M1 


In an Action of Aſſump/t for 500 Pounds received to the Plaintiff's Uſe, it Sai. 617. 
was found by a ſpecial Verdict, that the Defendant claimed the Duty of P and 
Priſage of all Wines imported under a Grant from Charles the Firſt, and that S. 
by virtue of this Grant, he was to hold the ſaid Priſage diſcharged of all 
Aids and Taxes; and the Queſtion made was, whether the Grantce ſhould 


— — — — 
— ] mY 


Judgment for the Grantee, a Writ of Error was brought in the Exchequer 
Chamber, Ic was inſiſted for the Grantee, that this was an ancient Royal 
Revenue ; that if the Crown now held it the Queen could not pay a Duty 
out of her own Priſage; and that the Grantee, who claimed under the | 
Crown, ought to have che ſame Exemption, and the rather becauſe it was | | 4 
granted with an Immunity from Aids and Taxes. On the other Side it was 1 


admitted, that no Duty could have been paid, if Priſage had remained in | li 
the Crown, by reaſon of the Unity of Poſſeſſion, it being abſurd that the br 
Queen ſhould be chargeable with a Duty to herſelf: But it was ſaid that the 4 


Duty revives, when Priſage comes to a Subject who may pay the Duty to 
the Crown 3 and that the Clauſe of Immunity could only extend to the | 
Tonnage then in Being, and not to what might be granted in a future | 
Reign. By Trevor and ſeven other Judges it was reſolved, that immediately = L 
upon Importation this Duty of Tonnage attached upon the Wine; and that 

the Grantee receives whatever Part he takes for Priſage charged with the 
Duty: And the Judgment was reverſed, 


2. Of the Duty of Poundage. 


By the 12 C. 2. c. 4. par. 1. It is enacted © that a Subſidy called Poun- The old Sub- 
dige, that is to ſay, of all Manner of Goods and Merchandizes of every ſidy on Goods | 
** l\lerchant, Natural born Subject, Denizen and Alien, to be carried out . png ns | 
of this Realm, or any your Majeſty's Dominions to the ſame belopg- . | 
ing, or to be brought into the ſame, by way of Merchandize, of the | l 
Value of every twenty Shillings of the fame Goods and Merchandizes, h 
according to the ſeveral and particular Rates and Values of the ſame | 
Goods and Merchandizes, as the ſame are particularly and reſpectively 


& rated | f 


Smuggling. 


Duties to be 
paid as rated 
in a Book of 
Rates. 


— — 


de rated and valued in a Book of Rates herein after mentioned, and referred 
« ynto, twelve Pence, and ſo after that Rate, except and foreprized, out of 


this Grant of Subſidy of Poundage, all Manner of Woollen Cloths, made 


« or wrought or to be made or wrought within this Realm of England, 
« commonly called old Draperies, and all Wines before limited to pay 
« Subſidies of Tonnage, and all Manner of Fiſh, Engliſb taken and brought 
« by Englih Bottoms into this Realm, and all Manner of freſh Fiſh and 
« Beſtial that ſhall come into this your Realm, and all other Goods and 
« Merchandizes which in the ſaid Book of Rates are mentioned to be 
„ Cuſtom free.“ | 

By par. 6, It is enacted, that the Rates intended by this Act ſhall be 
ce the Rates mentioned and expreſſed in one Book of Rates, intituled, he 
« Rates of Merchandize, as they are rated and agreed on by the Commons 
« Houſe of Parliament, ſet down and expreſſed in this Book, to be paid according 
«to the Tenor of the Att of Tonnage and Poundage, and ſubſcribed with the 
% Hand of Sir Harbottle Grimſtone, Bart. Speaker of the Houſe of Commons, 
« which ſaid Book of Rates compoled and agreed upon by your Majeſty's 
„ ſaid Commons, and alſo every Article, Rule, and Clauſe, therein con- 
e tained, ſhall be and remain as effectual to all Intents and Purpoſes as if 
ce the ſame were included particularly in the Body of this preſent Act.“ 


The Value of In this Book of Rates compoled according to theſe Directions, it is pro- 
Goods no! ra. vided “ that if there ſhall happen to be brought in or carried out of this 


ted to be al... Realm, any Goods liable to the Payment of Cuſtoms or Subſidies, which 


certained by 
Oath of the 
Importer. 


The further 
Subſidy on 
Goods im- 
poited. 


Excepted 
Goods. 


either are omitted in this Book, or are not now uſed to be brought in 
© or carried out, or by reaſon of the great Diverſity of the Value of ſome 
« Goods could not be rated; that in ſuch Caſe, every Cuſtomer or Collector 
e for the Time being, ſhall levy the ſaid Cuſtom and Subſidy of Poundage, 
ce according to the Value or Price of ſuch Goods, to be affirmed upon the 
« Oath of the Merchant in the Preſence of the Cuſtomer, Collector, 
„ Comptroller and Surveyor, or any two of them.“ 

By the 9 @ 10 W. 3. c. 23. par. 4. It is enacted © that one further 
„ Subſidy called Poundage, that is to ſay, of all Manner of Goods and 
« Merchandizes of every Merchant, Natural born Subject, Denizen or 
Alien, to be imported or brought into this Realm, or any of his Ma- 
« jeſty's Dominions to the ſame belonging, by way of Merchandize, of the 
« Value of every twenty Shillings of the ſame Goods and Merchandizes, 
according to the ſeveral and particular Rates and Values of the ſame 
Goods and Merchandizes, as the ſame are particularly and reſpeCtively 
rated and valued in the Book of Rates referred to by the 12 C. 2. 6. 4. 
“ and fo after that Rate; and if there ſhall happen to be brought into 

this Realm any Goods liable to the Payment of Subſidy by this Ack 
granted, which are not particularly rated in the ſaid Book of Rates, every 
Cultomer or Collector for the Time being ſhall levy the Subſidy by this 
Act granted, according to the Value or Price of ſuch Goods, to be al- 
„ firmed upon the Oath of the Merchant.“ | | 
In this Act beſides all the Things excepted in the 12 C. 2. c. 4. all 
Goods and Merchandizes uſed in dying are excepted ; and by par. 5. it is 
enacted “that all Drugs, chargeable by this Act, which ſhall be imported 
directly from the Place of their Growth in Engliſo built Shipping, and 

all Spicery, except Pepper, which ſhall be imported directly from the 
Place of its Growth in Englih built Shipping, ſhall be rated to pay b) 
this Act one third Part of what is charged. in the ſaid Book of Rates and 
no more; and that this Act ſhall not extend to charge Linen or wrought 
* Silks imported, with the additional Duty of one Moiety of the Rate 


cc 


cc 


mentioned in the ſaid Book of Rates; or to charge Tobacco of the Eu. 


gui Plantations with the additional Duty of one Peny per Pound, over and : 
above the Sublidy mentioned in the ſaid Book of Rates.” R ; 
1 


cc 


— 
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By the 2 Anne, c. 9. par. 1. It is enacted, “ that one other Subſidy, called The one third 
« Poundage, of all Manner of Goods and Merchandizes to be imported or Dy - 
« brought into this Realm, or any of her Majeſty's Dominions to the fame ,,,...q. 

« belonging, by way of Merchandize, that is to ſay, one third Part of 
&« ſuch or the like ſeveral and reſpective Duties, as by an Act of the ninth 
« Year of the Reign of William the Third are impoſed, or payable, for or 
« upon the ſame Goods and Merchandizes reſpectively, except the ſaid 
Goods and other Merchandizes as by the ſaid Act are exempted from the 
C Payment of the Subſidy thereby granted.“ 

By the zd of Anne, c. 5. par. 1. It is enacted, “that one other Subſidy, The two 

&«. called Poundage, of all Manner of Goods and Merchandizes ro be im- rears 2 
<« ported or brought into this Realm, or any of her Majeſty's Dominions to is. 
« the ſame belonging, by way of Merchandize, that is to ſay, two third 
« Parts of ſuch or the like feveral and reſpective Duties, as by the Act of 
ce the ninth Year of the Reign of William the Third were granted, and are 
« payable for and upon the lame Goods and Merchandizes reſpectively, ex- 
e cept Tobacco and ſuch Currans as ſhall be imported in Eugliſb built Ship- 
% ping, navigated according to the Laws now in Force, and Sugar from 
% the Englib Plantations, and ſuch Goods and other Merchandizes as by 
de the ſaid Act are exempted from the Payment of the Subſidy thereby 
granted.“ 

Beſides that no Goods, Wares, or Merchandizes exported, were made All Duties on 
liable to any of the Subſidies impoſed by theſe Acts, except the old Sub- the e 
fidy, and ſome liable to this had been by divers Acts exempted therefrom, 9 5.4% pro- 
it is enacted by the 8 G. 1. c. 15. par. 7. that, for the further Encourage- duct or Manu- 

ment of the Britih Manufactures, from and after the Twenty-fifth Day faQuretoceale, 
of March one thouſand ſeven hundred and twenty-two, the ſeveral and 
reſpective Subſidies and other Duties whatſoever, payable to his Majeſty, 
his Heirs or Succeſſors, by any Law now in force, upon the Exportation 
« of any Goods or Merchandizes of the Product or Manufacture of Great 
« Britain ſhall ceaſe, deternine, and be no longer due or payable for fo 

much of the ſaid Goods or Manufactures as ſhall from thenceforth be 
* exported.” 

But by par. 8. It is provided, “that this Act or any Thing herein con- Some Goods 
© tained ſhall not extend, or be conſtrued to extend, to determine, alter or 1 
« leſſen, the ſeveral or reſpective Subſidies of Poundage, or other Duties, ;, eu ang 
* payable upon the Exportation of Allom, Lead, Lead Ore, Tin, Lea- tend. 
„ther canned, Copperas, Coals, Wool, Cards, white Woollen Cloths, 

Lapis Calaminaris, Skins of all Sorts, Glew, Coney Hair or Wool, Hares 
* Wool, Hairs of all Sorts, Horſes, and Litharge of Lead, any Thing 
herein contained to the contrary notwithſtanding,” | : 

By the 11G. 1. c. 7, After reciting, that it had been provided in the TheProvifſions 

Book of Rates referred to by an Act of the twelfth Year of the Reign of ler rating 


King Charles the Second, that if there ſhould be brought into this Realm g R 


6 4 
cc 
cc 


cc 


any Goods liable to the Payment of Cuſtom or Subſidy, which either were ing to nech | 


omitted in the ſaid Book, or were not then uſed to be brought in, or by of the Impor- 
reaion of the great Diverſity of the Value of ſome Goods could not be ra- ter repealed. 
ted; that in ſuch Caſe every Cuſtomer or Collector for the Time being ſhould 
levy the Subſidy of Poundage granted by that Act, according to the Value 
and Price of ſuch Goods, to be affirmed upon the Oath of the Merchant 
in che Preſence of the Cuſtomer, Collector, Comptroller and Surveyor, or 
any wo of them, and that in all the ſubſequent Acts, by which a Subſidy 
of Poundage or Duties upon particular Goods had been impoſed, the like 
Proviſion as to all Goods thereto liable, not rated in the ſaid Book of Rates, 
was made; and that it had been found by Experience, that the Value of 
the ſeveral Sorts of Goods, uſually imported and not rated in the faid 
Book of Rates, which are ſworn to or affirmed by the Importers, accord- 
ing to which the ſaid Subſidies and other Dutics are to be paid, have been 
Vo I. IV. 6 X 


very 
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very unequal, ſome Perſons greatly undervaluing the ſame, to the Detriment 


of che Revenue, and Diſcouragement of the fair Traders, it is enacted; 
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that the ſeveral Proviſions and Clauſes, contained in the ſaid recited Acts 
and Book of Rates before mentioned, for aſcertaining the Value of Goods 
or Merchandizes imported according to the Oaths or Affirmations of the 
Importers, ſo far as the fame relate to the particular Goods and Merchan- 
dizes mentioned, and expreſſed, in a certain Book of Rates herein after 
mentioned and referred unto, ſhall, from and after the Twenty- fifth Day 
of March one thouſand ſeven hundred and twenty-hve, be and are hereby 
repealed and made void.” 0 

By par. 2. It is enacted, * that in lieu of the ſaid former Rates and Du- 
ties ad Valorem repealed by this Act, there ſhall be payable and paid for 
the ſaid old Subſidy, the ſeveral Rates and Duties mentioned and ex- 
preſſed in one Book of Rates, intituled, An additional Book of Hates of 
Goods and Merchandizes uſually imporied, and not par:icularly rated in the 
Book of Rates, referred to in the At of Tonnage ana Poundage made in the 
twelfth Year of the Reign of King Charles the Second, with Rules, Orders, 
and Regulations ſig ned by the Right Honourable Spencer Compton, Ef , 
Speaker of the Honourable Houſe of Commons, the ſaid Rates and Duties to 
be paid upon Importation of the ſail Gs and Meichandizes retpec- 
tively, into any Port or Place within this Kingdom, and ſo in Propor- 
tion for any greater or leſſer Quantity; which ſaid laſt mentioned Book 
of Rates, compoled and agreed upon by your Majeſty's faid Commons, 
and every Article, Rule, and Clauſe therein contained, ſhall be and re- 
main, during the Continuance of the faid Act of Tonnage and Pound- 
age, of full force, and ſhall be put in Execution as fully and effectually, 
to all Inten:s and Purpoſes, as if the ſame were particularly inſerted in 
this preſent Act.” 5 

By par. 3. It is enacted, * that in all Caſes where any of the ſaid Goods 
or Merchandizes, mentioned in the ſaid Book of Rates, are by Law ſub- 
ject or able to any of the Subſidies or Duties, according to the re- 
ſpective Values ſer thereon for the ſaid old Subſidy, or in Proportion 


„ thercio, the fame ſhall be paid proportionally according to the parti- 


cular Value ſet thereon, in the ſaid Book of Rates laſt mentioned, for the 
old Subfidy aforclaid, and not according to the Oath or Affirmation of 


the Importerz any Thing in the reſpective Acts which granted the faid 


Duties, or in any other Act, to the contrary notwichſtanding,” 


The Value of By Par. 7. After reciting, that it may happen, that ſeveral Goods and 
Goods unrated Merchandizes may be imporied, which are omitted to be rated in either of 
in either Book the ſaid Books of Rates, it is enacted, ** that in ſuch Caſe, the Value and 


of Rates to be «« 
aſcertained by ,, 
Oath of the 
luwporter. 


cc 
cc 
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Price of ſuch Goods, and Merchandizes, 'ſhall be aſcertained by the Oath 
or Affirmation of the Merchant, in the Preſence of the Cuſtomer, Col- 
lector, Comp roller, and Surveyor, or any two of them, and the old 
Subſidy, or other Duties which are payable in Proportion to the ſaid old 
Subſidy, ſhall be paid according to ſuch Value and Price.“ | 

By par. 8. It is enacted, “that, for the better preventing Frauds to the 
Revenue, and that all Merchants may be upon a more equal Foot 1n 


„ Trade, it ſhall and may be lawful for the Collector and Comptroller, or 


other proper Officers of the Cuſtoms, to open, view, and examine ſuch 
Goods and Merchandizes paying Duty ad Valorem, and compare the 
ſame with the Value and Price thereof ſo ſworn to or affumed; and if 
upon ſuch View and Examination, it ſhall appear that ſuch. Goods and 
Merchandizes are not valued, by ſuch Oath or Affirmation, according to 
the true Value and Price thereot, according to the true Intent or Mean- 
ing of this or any other Act or Acts of Parliament, that then, and in 
ſuch Cafe, the Importer or Proprietor ſhall, on Demand made in writing 
by the Cuſtomer, or Collector, and Comptroller of the Port, where ſuch 


Goods and Merchandizes are entered, deliver, or caule to be delivered, 
I a 
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« all ſuch Goods and Merchandizes into his Majeſty's Warehouſe, at the 
« Port of Importation, for the Benefit of the Crown; and upon ſuch Deli- 
« very, the Cuſtomer or Collector of ſuch Port, with the Privity of the 
„ Comptroller, ſhall, out of any Money in his Hands, ariſing by Coſtoms 
« gr other Duties belonging to the Crown, pay to fuch Importer or Pro- 
« prietor the Value of ſuch Goods or Merchandizes, ſo {worn to or af— 
&« firmed for the ſaid old Subſidy as aforeſaid, together with an Addition of 
& the Cuſtoms and other Duties paid for ſuch Goods, and of ten Pounds 
& per Centum over and above the Value thereof, taking a Receipt for the 
« {ime from ſuch Importer or Proprietor in full Satisfaction for the ſaid 
« Goods, as if they had been regularly fold ; and the reſpectiue Commil- 
e ſioners of the Cuſtoms ſhall cauſe the ſaid Goods to be fairly and pub- 
« lickly fold for the bett Advantage, and out of the Produce thereof the 
« Money, ſo paid or advanced as aforelaid, ſhall be repaid to ſuch Col- 
<« lector, to be replaced to ſuch Funds from whence he borrowed the fame, 
« and the Overplus, if any, ſhall be paid into his Majeſty's Exchequer to- 
« wards the Sinking Fund; any Law, Cuſtom, or Uſage to the contrary 
* in any wiſe notwithſtanding,” 

By the 21 G. 2. c. 2. par. 1, It is enacted, © that, over and above all The Subſidy 
« Subſidies of Tonnage and Poundage, and over and above all additional of 1747, on | 
« Duties, Impoſitions, and other Duties whatſoever, by any other Act or ©9995 im- | l 
&« Acts of Parliament, or otherwiſe howſocver already due and payable, rs. | 
e or which ought to be paid to his Majeſty, his Heirs or Succeſſors, for 
or upon any Goods or Merchandizes which, from and after the firſt 
% Day of March which ſhall be in the Year of our Lord one thouſand ſeven 
„ hundred and forty-ſeven, ſhall be imported or brought into the Kingdom 
| « of Great Britain, one further Subſidy of Poundage, of twelve Pence in the 
| Pound, ſhall be paid to his Majeſty, his Heirs and Succeſſors, upon all 
„Manner of Goods and Merchandizes, to be imported or brought into 


WF _ < this Realm, or any of his Majeſty's Dominions to the ſame belonging, | 
| * © by the Importer of ſuch Goods or Merchandizes, before the Landing if 
8 | thereof, according to the ſeveral particular Rates and Values of the ſame 
« Goods and Merchandizes, as the fame are now particularly and reſpective- 
4 ly rated and valued, in the reſpective Books of Rates referred to by the 
7 Acts of the twelfth Year of the Reign of King Charles the Second, and | 
f the eleventh Year of the Reign of his late Majeſty or by any other Act _ 
d or Acts of Parliament; or which do now pay any Duty ad Valorem.” ; | 
By par. 4. It is provided, “that nothing in this Act contained ſhall ex- 1 
id * tend, or be conſtrued to extend, to any Goods or Merchandizes, which 1 
of were or are now allowed, by the ſaid Act of the twelfth: Year of the Reign 1 
xd W © of King Charles the Second, or any other Act or Acts of Parliament, to _-Þ 
ch be imported Duty free, nor to any prohibited Goods or Merchandizes | 1 
l- © which may be imported by the united Eaſt India Company.“ | 
id WU Many Sorts of Goods, Wares and Merchandizes, beſides being ſubject to 4 
old all theſe Subſidies of Poundage, are alſo liable to particular Duties impoſed b 
by divers Acts of Parliament. 
the Goods coming, or brought into this Realm, as Wreck are not liable to Vaugh. 166, 
mn any Cuſtom, becauſe they are not brought into the Kingdom by any of the 167, 168. 
or King's natural born Subjects, nor by any Stranger, but by the Wind and % fd and | | 
= Sea; for ſuch Goods want a Proprietor until the Law appoints one. f on _ Bp a 
the 5 | . 2. e. 4. | 


: : 1 

Ina Trover for 14 Shirts, a Night Gown and Cap, a Caſe was made for % z. 

the Opinion of the Court. It was ſtated that the Plaintiff arrived at Dover Chapman and 

from France, and brought the Goods with him as his own wearing Apparel, Lamb. 

and not as Merchandize, or for Sale; and that the Defendant ſeized them | 
for Nonpayment of Duty. Upon arguing this Matter the Court inclined | 

| ſtrongly for the Plaintiff; but a further Argument was ordered. At another 

* Day che Attorney General came into Court, and ſaid, that it being ſtated with 5 | 
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negative Words, that the Goods were not imported as Merthandize, it was too 
hard for him to maintain, but if it had ſtood only upon the Words that he 
did not bring them in for Sale, he would have conteſted it. 


3. Of the Duties to which Allens are liable. 


Aliens are ſubject to ſome Duties, which are not paid by Natural born 
Subjects, or Perſons naturalized by Act of Parliament. 

By the 11 . 7. c. 14. It is enacted, * that all Merchant Strangers, and 
others that be made Denizens by the King's Letters Patent, or otherwiſe, 
e ſhall pay ſuch Cuſtoms and Subſidies, for their Goods and Merchandize 
e inwards and outwards, as they ſhould have paid if ſuch Letters Patents 
had never been made.“ 

The Practice of impoſing extraordinary Duties upon Aliens is very 
ancient, 

By the Charta Mercatoria Aliens were to pay a higher Duty upon Wool, 
Wool-fells, and Leather, than Natural born Subjects; and they were alſo 
to pay a Duty of three Pence in the Pound for all other Goods except Wines, 
from which theſe laſt were exempted. 

In the Reign of Edward the Third, the Subſidy of Tonnage was to be 
ſix Shillings per Ton on the Wines of Aliens, whereas that of Engliſh Mer. 
chants was only Half that Sum; and the Subſidy of Poundage was two 
Shillings upon their Goods, while theſe laſt paid only one Shilling in the 
Pound. 

The Duties upon Wool, Wool-fells, and Leather, paid by Aliens being here- 
tofore, to diſtinguiſh them from the larger ones paid by Engliſb Merchants, 
called parvæ Cuſtumæ, all extraordinary Duties at this Day paid by Aliens 


are accounted jor by the Name of petty Cuſtoms. 


12 C. 2.0. 4. 


1. 1. 


By the Act granting the old Subſidy, Aliens are to pay upon ſome Sorts of 
Wines one third, upon others one fourth, and upon others one fifth more 
Duty than is paid by E&ngliþ Merchants. 

By par. 1. of the ſame Act it was enacted, © that of every twenty Shil- 
ce lings Value of any of the Native Commodities of this Realm, or Manu- 
« factures wrought of any ſuch Commodities, to be carried out of this 
« Realm by every Merchant Alien, according to the Value thereof in the 
& Book of Rates herein after referred to expreſſed, twelve Pence in the Pound 
e ſhall be paid over and above the Subſidy of twelve Pence in the Pound 


to be paid by Exgliſi Merchants, 


By the ſaid Book of Rates, Art. 12. it is ordered, © that the Merchant 
% Strangers, who according to the Rates and Values in this Book containe! 
e do pay double Subſidy for Lead, Tynn, and Woollen Cloth, ſhall all 
« pay double Cuſtom for Native Manufactures of Wool or Part Wool; 
* and the ſaid Strangers are to pay for all other Goods as well inwards » 
« outwards, rated to the Subſidy of Poundage, three Pence in the Pound, 
« or any other Duty payable by Charta Mercatoria, beſides the ſud 
« Subſidy. Poe of 

As the Duty of two Shillings per Ton, called Butlerage is payable h 
Charta Mercatoria for all Wines of Merchant Strangers imported, it 5 
although not therein expreſly mentioned, continued by this Article. 

But by the 25 C. 2. c. 6. par, 1. It is enacted, © that ſo much and ſud 
« Clauſes only of the ſaid Statute, of the twelfth Year of our Sovere9 
„Lord the King that now is, and of the twelfth Article of the fl 
« Byok of Rates, and of Charta Mercatoria therein mentioned, and i 
« other Clauſes contained in any other Act or Statutes of this Real"Þþ 
„ whatſoever, as do any ways concern any Cuſtom or Subſidy upon 
„ of the Native Commodities of this Kingdom, except Coals, or Mai 
* factures wrought or made in this Kingdom, or Town of * 0 

14 cli. 
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« Tweed, to be exported out of this Realm, payable by any Merchant Alien 
« made Denizen, or other Stranger or Alien, over and above the Cuſtom 
e and Subſidy payable by his Majeſty's Natural born Subjects, and no more, 


a are only to pay the ſame Duty of Poundage as Natural born Subjects. . 
By the 12 C. 2. c. 18. par. 9. It is enacted, * that, for preventing the Divers Goods, 
d « oreat Frauds daily uſed in colouring and concealing of Aliens Goods, all if not import- 
Gy « Wines of the Growth of France or Germany, which ſhall be imported * wn 2 
5 « into England, Ireland, Wales, or Town of Berwick upon Tweed, in any Alien . 
v other Ship or Veſſel than which doth truly and without Fraud belong to 
« England, Ireland, Wales, or Town of Berwick upon Tweed, and is navi- 
iy « gated with the Mariners thereof as in this Act is before directed, and all 
| « Sorts of Maſts, Timber or Boards, as alfo all. foreign Salt, Pitch, Tar, 
=y « Rofin, Hemp, Flax, Raiſins, Figs, Prunes, Olive Oils, all Sorts of 
lo « Corn or Grain, Sugar, Pot Aſhes, Spirits, commonly called Brandy 
wy « Wine or Aqua Vite, Wines of the Growth of Spain, the Iſlands of | 
« the Canaries or Portugal, Madera or Weſtern Iſlands ; and all the Goods | 
1 e of the Growth, Production, or Manufacture of Muſcovy or Riſſſa, which | 
err „ ſhall be imported into any the Places aforeſaid, in any other than ſuch 
__ „ ſhipping and ſo navigated ; and all Currans and Turky Commodities which l 
the & ſhall be imported into any the Places aforeſaid, in any other than Engli/h | 
& built Ships and navigated as aforeſaid, ſhall be deemed Aliens Goods and 
Re e pay all Strangers Cuſtoms and Duties.“ 
oy By par. 10. It is enacted, * that, for the preventing all Frauds which Every Foreigu 
lens „ may be uſed in colouring or buying foreign Ships, no foreign built Ship unleſs 
1 WM Ship or Veſſel whatſoever ſhall be deemed or paſs as a Ship to England, ſold bona fide 
0 % Ireland, Wales, or the Town of Berwick upon Tweed, or any of them be- 5 OE _—_ | 
— “ longing, or enjoy the Privilege of ſuch Ship or Veſſel, until ſuch Time as den 
N « he or they claiming the ſaid Ship or Veſſel to be theirs, ſhall make ap- 
Shit « pear to the chief Officer or Officers of the Cuſtoms, in the Port next to 
lan. * the Place of his or their Abode, that he or they are not Aliens, and 
f thi « {hall have taken an Oach before ſuch chief Officer or Officers, who are | 
n the hereby authorized io adminiſter the ſame, that ſuch Ship or Veilel was | 
Pound % bona fide, and without Fraud, by bim or them bought for a valuable Confi- | 
Pound * dcration, expreſſing the fame, as allo the Time, Place and Perfons from | 
| * whom it was bought, and who are his Part Owners, if he have any, | 
chan « all which Pat Owners ſhall be liable to take the ſame Oath, before the | 
maine & chief Officer or Officers of the Cuſtoms, in the Port next to the Place of 4 
al all © his or cheir Abode; and that no Foreigner directly or indirectly hath 0 
Wool; * any Part, Inccreſt, or Share therein, and that upon ſuch Oath he or they ; 
yards 3 * ſhall receive a Certificaſe, under the Hand and Scal of the ſaid chief Of- | 
Poet = © ficer or Officers, whereby ſuch Ship or Veſſel may for the future pals and | 
he fall « be deemed as a Ship belonging to the ſaid Port, and enjoy the Privileges 
= © of ſuch Ship or Veſſel.“ | 
able h Soon after by the 13 @ 14 C. 2. c. 11. par. 6. It was enacted, * that, for All foreign 
1, 1 * * the better encicale of Shipping and Navigation, the Collectors, and other b hg 1 
| Officers of his Majeſty's Cuſtoms, in all the Ports of Engl ud, ſhall make a 2445 Veß⸗ _ 
and ſuc 2 © true and perfect Liſt, atteſted under their Hands, of all foreign built Sips Alien Duties. | 
over belonging to their reſpective Ports, for which Certificates have bzen made 
the ſu * according to the Directions of an Act, paſſed in the twelfch Year of the 
| 2 Reign of King Charles the Second, intituled, An Af for the encreaſing | 
is Read « % encouraging of Shipping and Navigation, and tranſmit the ſame into his l 
apon 1] « Majeſty's Court of Exchequer, on or before the Month of December in the G 
pr Mail # © Year of our Lord one thouſand fix hundred and ſixty-two, there to re- 
wick . main upon Record: And that no foreign Ship, that is to ſay, not built 
„ J . 6 "ot 
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4 in any of his Majeſty's Dominions of Aa, Africa, or America, or other 
« than ſuch as ſhall bona fide be bought, before the firſt Day of Oclober one 
« thouſand fix hundred and ſixty- two next enſuing, and cxpreſly named in 
ce the ſaid Liſt, ſhall enjoy the Privilege of a Ship belonging to England 
* or Ireland, although owned or manned by Engliſh, except only ſuch Ships 
« 25 ſhall be taken at Sea by Letters of Mark or Repriſal, and Condemna- 
tion made in the Court of Admiralty as lawful Prize, but all ſuch Ships ſhall 
« be deemed as Aliens Ships, and be liable to all Duties that Aliens Ships 


« are liable to by virtue of the ſaid Act for the increaſing and encouraging 
of Shipping and Navigation.“ 


(E) Df pꝛohibited Goods. 


A S this Offence conſiſts alſo in the clandeſtinely bringing on Shore, or 
carrying from the Shore, any Goods, Wares, or Merchandizes, which 
are by Law prohibited to be ſo brought on Shore or carried from the Shore, 
it will be proper to give a general Account of the Goods that are ſo pro- 
hibited. 


The Exportation of ſome Goods, as for Inſtance Wool, is prohibited 


entirely. 


In like Manner the Importation of foreign Embroidery, and divers other 
Goods, is entirely prohibited. | 

The ſuffering foreign Manufactures to be worn in this Kingdom muſt, 
by exhauſting the Treaſure thereof, and depriving the Poor of Employment, 
be very detrimental z but it may be for the Benefit of Trade to ſuffer ſuch 
to be imported, provided that they be again exported, Upon this Princi- 
ple divers Manufactures of Pegſia, China, or Eaſt India are allowed to be 
imported; but it is by Law ordained, that they ſhall be depoſited in ſuch 
Warehouſes as are approved of by the proper Officers of the Cuſtoms, and 
that none of them ſhall be taken thereout, until ſufficient Security is given, 
that the ſame ſhall be exported to foreign Parts, and not landed again in 
this Kingdom. | 1 

For the Encouragement of Trade and Navigation, the Perſon exporting 
foreign Goods is, in many Caſes, intitled to a Drawback of Part of the 
Duties paid on the Imporcation of the ſame. | 

As one of the Requiſites, neceſſary to the entitling an Exporter of fo- 
reign Goods to this Drawback, is a Certificate from the proper Officer of 
the Cuſtoms, of the due Entry of ſuch Goods, and Payment, or giving Se- 
curity for the Payment of the Duties on Importation, ſuch Goods are 
called Certificate Goods, Fe 

So great Improvements have been made in Agriculture, that the Corn, 
uſually produced in this Kingdom, is more than ſufficient for the Uſe of the 
Inhabitants. It follows that the Exportation of Corn muſt, in general, be 


vaſtly advantagious to the whole Nation, as well as to the Land Ownets. 


To promote this, and that it may be ſent to foreign Markets as cheap 4 
the Corn of other Countries, it has by the Legiſlature been thought proper, 


to allow a Bounty on the Exportation of divers Sorts of Grain, when they 


do not exceed certain Prices. 


In many Cafes, for the Sake of encouraging domeſtick Manufactures, 
an Allowance or Premium is granted on the Exportation thereof, This 
is not only done when they are made of foreign Materials, that have paid 
Duties on Importation, as in the Caſe of wrought Silks, but alſo when the) 
are made of native Materials, as Starch and ſome other Manfactures are. 


n 


[ 
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In all theſe Inftances, and in every other, where any Allowance, 
Bounty, Premium or Drawback is paid, or any Debenture made out for the 
Payment of either of them, upon the Shipping of any Goods, Wares, or 
Merchandizes for Exportation, the relanding of the ſame is, in order to 
prevent the Loſs which the Revenue would thereby ſuſtain, and the Injury 
which would be done to fair Traders, prohibited; and a Bond is uſually en- 
tered into by the Exporter, with Condition that they ſhall be carried into 


Parts beyond the Seas, and not landed again in this Kingdom, 


F) Of the Penalties and Foꝛkeitures incur- 
red by Perſons guilty of this Offence oz 
illicit Pꝛactices Which ha ve a natural Ten⸗ 
dency thereto. | | 


S the Act of Smuggling is not complete unleſs ſome Goods, Wares, 

or Merchandizes, are clandeſtinely brought on Shore or carried from 
the Shore contrary to Law, a Perſon may be guilty of many Practices, 
which have a direct Tendency thereto, without being guilty of this 
Offence. | 

For the Sake of preventing, or putting a Stop to, theſe Practices Penalties, 
Forfeitures, and Puniſhments, are inflicted by divers Statutes ; and indeed it 
would be to no Purpoſe, in ſuch a Caſe as this, to make Proviſions againſt 
the End, without providing at the ſame Time againſt the Means of accom- 
pliſhing it. 

In treating of the Penalties and Forfeitures, ro which Perſons guilty of 

this Offence, or illicit Practices that have a natural Tendency thereto, are lia- 
ble, it is not meant to deſcribe the various ones, which are by Law inflicted 
in the Caſe of every particular Sort of Goods. This would be going into a 
very large Field; and it will ſufficiently anſwer the preſent Deſign, to give 
an Account of Penalties and Forteitures in general Caſes. 
- The Rule adhered to, by molt of the Acts of Parliament, in diſpoſing of 
the Money ariſing by Penalties and Fortcitures, for Offences againſt the 
Laws concerning the Cuſtoms, 1s, that one Moiety thereof ſhall be ro the 
Uſe of his Majeſty his Heirs and Succeſſors, the other to the Uſe of ſuch 
Perſon or Perſons who ſhall ſeize, inform, ſue, or proſecute for the ſame, 
by Action, Bill, Plaint, or Information, in any of the Courts of Record*ar 
Weſtminſter, or in the Court of Exchequer in Scotland : But in ſome Caſes, 
the Application of thele is otherways directed in the Acts of Parliament by 
which they are ordained. 


1. From Ships at Sea. 


By the 5 G. 1. c. 11. par. 8. After reciting, that divers Ships and Veſ- No Ship of 


| els, of the Burthen of fifty Tons or under, laden. with cullomable and pro- fifty Tons or 


hibited Goods, pretending to be bound for foreign Parts, do frequently lie under "ig 
hovering on the Coaſts of this Kingdom, with Intention to run the ſame 8 4 
privately on Shore as Opportunity offers, to the great Diminution and Loſs 

of the Revenue, and Ruin of fair Traders; and by Reaſon of the ſaid 

Veſſels ſo hovering, frequent Opportunities are found for carrying on the 


clandeſtine Trade of exporting Wool, and other Staple Commodities of this 


| Kingdom prohibited to be exported, it is enacted, © that where any Ship 


8 or 
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or Veſſel, of the Burthen of fifty Tons or under, laden with cuſtomable 
« or prohibited Goods, ſhall be found hovering upon the Coaſts of this 
„ Kingdom, within the Limits of any Port, and not proceeding on her 
% Voyage to foreign Parts, or to ſome other Port of this Kingdom, Wind 
« and Weather permitting, it ſhall be lawful for any Officer of his Majeſty's 
* Cuſtoms to go on Board every ſuch Ship or Veſſel, and to take an Ac- 
* count of the Lading, and to demand and take Security from the Maſter, 
or other Perſon having the Charge of ſuch Ship or Veſſel, by his Bond, to 
be entered into to his Majeſty, his Heirs and Succeſſors, in ſuch Sum as 
„ ſhall be Treble the Value of the foreign Goods then on Board, with 
„ Condition that ſuch Ship or Veſlel, as ſoon as Wind and Weather and 
the State and Condition of ſuch Ship or Veſſel doth permit, ſhall proceed 
regularly on her Voyage, and land ſuch foreign Goods ar fome fore 
„ Port or Ports; and if fuch Maſter, or other Perſon having the Charge 
* of ſuch Ship or Veſſel, ſhall refuſe to enter into ſuch Bond, or having 
entered into it ſhall not proceed regularly on her Voyage, as ſoon as 
«© Wind and Weather and the State and Condition of ſuch Ship or Veſſel ſhall 
permit, unleſs ſuffered to make a longer Stay, by the Collector or other 
& principal Officer of the Port where ſuch Ship or Veſſel ſhall be, not ex- 
e ceeding twenty Days, then and in either of the ſaid Caſes, all the foreign 
Goods ſo on Board ſhall and may, by any Officer of the Cuſtoms. by the 
Direction of the Collector or other principal Officer, be brought on Shore 
« and ſecured, and in caſe the ſaid Goods are cuſtomable, the Cuſtoms and 
other Duties thall be paid for the fame; and if Wool, or any prohibited 
„ Goods, or any Goods liable to Forfeiture, are found on Board ſuch 
Ship or Veſlel, the ſame are hereby declared ſubject to Forfeiture, and 
* the Officers of the Cuſtoms may proſecute the lame, as allo the Ship or 
«© Veſſel, in caſe ſhe ſhall be liable ro Condemnation.” 

By par. 11. So much of this Act, as relates to the hovering of Ships or 
Veſlels of fifty Tons or under, was to have Continuance for three Years, 
from the Twenty-fiftth Day of March one thouſand teven hundred and 
nineceen, and from thence to the End of the then next Scſſion of Parlia- 
ment, and no longer. | 

But it has been from Time to "Time continued, and by the 27 G. 2. 7, 18, 
par. 4. is continued to the Twenty-ninth Day of September one thouſand 
leven hundred and ſixty, and from thence to the End of the then next 
Seſſion of Parliament. ä 

No Ship of By 6G. 1. c. 21. par. 31. After reciting, that, by an Act of the laſt 
fifty Tons or Seſſion of Parliament, a Remedy was provided againſt Ships or Veſſels, of 
er to hover fifty Tons or under, which lie hovering on the Coatt within the Limits of the 
Lana ara Ports of this Kingdom, and whereas ſuch Ships or Veſſels, to elude the In- 
8 tent of that Law, do lie at Anchor, or hover on the Coalt as near the faid 

Limits as may be, it is enacted, “ that it any Ship or Veſlcl, of the Burthen 
of fifty Tons or under, being in Part or fully laden with Brandy, ſhall 
* be found at Anchor, or hovering within two Leagues of the Shore, 
* and not proceeding on her Voyage, Wind and Weather permitting, it 
ſhall and may be lawful to and for the Commander of any of his Ma- 
jeſty's Ships of War, Frigates, or armed Sloops, appointed for the Guard 
of the Coaſts, or to and for the Commander of any Yacht, Smack, 
«Sloop, or other Boat, in the Service of his Majeſty's Cuſtotns, or to and 
* for any Officer of his Majeſty's Cuſtoms, to compel the Mailer, or other 
„ Perſon having the Charge of ſuch Ship or Veſſel, to come into Port; 
e and it is hereby declared, that ſuch Maſter or other Perſon as aforeſaid, 
as likewiſe ſuch Ship or, Veſſel, and the Brandy wherewith ſuch Ship 
or Veſlel is laden in Part or in Whole, ſhall be ſubje& to the ſame Rules, 
7 Regulations, Penalties, and Forfeitures, as ſuch Cargoes, Ships or Veſſels, 
| and the Maſters or others taking Charge thereof, which hover within 


* the Limits of any Port of this Kingdom, are by the faid Act ſubject _ 
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By par. 33. It is enacted, “ that, for the preventing Diſputes that may 'l be Rute for 
&« ariſe concering the Admeaſurement of Ships hovering on the Coaſt, the OY 
« following Rule ſhall be obſerved therein, that is to ſay, take the Leogth prong 
« of the Keel within Board, ſo much as ſhe treads on the Ground, and the þ 
« Breadth within Board by the Midſhip Beam, from Plank to Plank, an 
« Halt the Breadth for the Depth, then multiply the Length by the 
„ Breadth, and that Product by the Depth, and divide the whole by 
« Ninety-four, the Quotient ſhall give the true Contents of the Tonnage ; 
« according to which Rule, the Tonnage of all ſuch Ships or Veſſels ſhall 
« be meaſured and aſcertained, any Law, Cuſtom or Ulage to the contrary 
in any wiſe notwithſtanding,” 

By 9 C. 2. c. 35. par. 23, Aſter reciting, that foreign Goods are fre- ForeignGoods 
quently taken out of Ships at Sea, without the Limits of any Port, with netto de taken 


- : : 1 in or put out of 
Intent to be fraudulently landed in this Kingdom, it, is enacted, “ that it ee e e. 


D a Ship at Sca 
« any foreign Goods ſhall, by any Ship, Boat or Veſſel whatſoever, be if within — 
&* taken in at Sea, or put out of any Ship or Veſſel whatſoever, within Leagues of the 
« the Diſtance of four Leagues from any of the Coaſts of this Kingdom, Cobalts. 
„ whether the ſame be within or without the Limits of any of the Ports 
e thereof, without Payment of the Cuſtoms, or other Duties payable for 
ce the ſame, unleſs in Cale of Neceſlity, or for ſome other lawful Reaſon, 
« of which the Maſter, or other Perſon having Charge of ſuch Ship, Vel- 
« ſel, or Boat, fo taking in the ſame, ſhall give immediate Notice to, and 
&« make Proof before, the chief Officer of the Cuſtoms of the firſt Port of 
te this Kingdom where he ſhall arrive, ſuch Goods ſhall be forfeited ; and 
« the Maſter, or other Perſon having Charge of ſuch Ship, Veſltl, or Boar, 


« fo taking in the ſame, and all Perſons who ſhall be aiding, aſſiſting, or 
„ otherwiſe concerned in the unſhipping or receiving the ſaid Goods, thall 


“ forfeit treble the Value thereof z and the Ships, Boats, and Veſſels, into 
e which the ſaid Goods ſhall be taken, ſhall be forfeited, any Ship, Boar, 
*« or Veſſel, ſo to be forfeited, not exceeding the Burthen of one hundred 
« Tons; and the Maſter, Purſer, or other Perſon having Charge of ſuch 
Ship or Veſſel, out of which ſuch Goods ſhall be taken, unleſs in Caſe of 
« Neceſlity, or for other lawful Reaſon, of which Notice ſhall be given and 
Proof made as aforeſaid, ſhall alſo forfeit treble the Value of the Goods 
„ ſo unſhipped.” 

By the 5G. 1. c. 11, par. 3. it is enacted, © that in Caſe any foreign ForeignGoods 
« Goods, Wares, or Merchandizes, ſhall by any Collier, fhſher Boat, or not to betaken 
cc N 0 . 1 i I: in at Sca by 

other coaſting Veſſel, or Boat, be taken in at S-a, or out of any Ship or coating Vei⸗ 
% Veſſel whatſoever, in order to be landed, or put into any other Ship, ſels. 
« Veſſel, or Boar, within the Limits of any Port, without Payment of the 
«© Cuſtoms, and other Duties payable for the ſame, ſuch Goods, Wares and 
«© Mcerchandizes, ſhall be forieited 3 and the Matter of ſuch Collier, liſher 
« Boar, or other coaſting Veſſel or Boat, ſhall fortcit treble the Value of 
e ſuch Goods, unleſs in Cale of Neceſſity, of which ſuch Maſter ſhall im- 
„ midiately give Notice to, and make Proof before, the chief Officers of the 
Cuſtoms of the firſt Port of this Kingdom where he ſhall arrive; and 
* the Maſter, Purſer, or other Perſon taking Charge of ſuch Ship or Veſſel, 

* out of which ſuch Goods ſhall be taken at Sea, unleſs in Caſe of Necel- 

* ſity as aforeſaid, ſhall forfeit treble the Value of ſuch Goods to 
unſhipped.” | 

By par. 11. So much of this Act, as relates to the taking in of forcign 

Goods at Sea, was to have Continuance for three Years, from the Twenty- 

fifth Day of March one thouſand ſeven hundred and ninctcen, and from 

thence to the End of the then next Scfſion of Parliament, and no longer. 

But ic has been fromm Time to Time continued, and by the 27 C. 2. . 18. 
par, 4. is continued to the Twenty-ninth Day ol September one thouſand 
ſeven hundred and ſixty, and from thence to the End of the then next 
Seſſion of Parliament. 
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Members and by an Act of Parliament, of the firſt Year of Queen Elizaveth, it is or- 


11 


2. By the Shipping oz unſhipping Goods at any Poxt, 
Member oz CUharf, not lawkully appointed fo2 theſe 
Purpoſes. 


Goods to be Heretofore Goods could only be ſhipped and unſhipped in the great Ports, 

ſhipped and for by 4 H. 4. c. 20, it was enacted, that all Manner of Merchandize, 

_ — entering into the Realm of England, or going out of the ſame, ſhall be 

2 Ports. ** charged and diſcharged in the great Ports of the Sea, and not in Creeks 
or ſmall Arrivals, upon pain to forfeit all the Merchandize ſo charged or 
e diſcharged to our Lord the King, except Veſiels arriving in ſuch little 
Cteeks and Arrivals, by Coertion of Tempeſt of the Sea,” 

The great Ports of England, which are at other Times called the ancient 
or head Ports, are London, Ipſwich, Yarmouth, Lynn, Baſton, Hull, New. 
caſtle, Berwick, Carliſle, Cheſter, Milford, Cardiff, Glouceſter, Briſtol, Bridg- 
water, Plymouth, Exeter, Poole, Southampton, Chicheſter, and Sandwich. 

Other Ports, But by the 13 & 14 Car. 2. c. 11, par. 14. After reciting, that whereas 


322 1 dained, that no Goods ſhall be ſhipped on Board, or diſcharged from, any 
e ppp; Ship or Veſſel, but from or upon tome ſuch open Place, Key or Whart, 
” except the Port of Hull, as her Highneſs her Heirs and Succeſſors ſhould 
therefore appoint, by virtue of her Highneſles Commiſſion, within the Port 
of London, and in all Ports, Crecks, Havens and Roads; and whereas, not- 
withilanding the ſaid Act, there are ſome Ports, Creeks, and Places, where 
Cuſtomers, Collectors, Comptrollers, and Searchers, and their Servants, had 
then Time out of Mind been reſident, to which no ſuch Commiſſions were 
ſent, nor any Place, Key, or Wharf appointed, as by the ſaid Act is di- 
rected ; and whereas alſo, fince that Time, by reaſon of the Alteration of 
Rivers, Streams, Channels and Sands, ſome Places then appointed are be- 
come untir, and others more convenient, for the diſcharging and ſhipping of 
Goods, Wares, and Merchandize ; it is enacted, “ that the King's Majeſty 
* may from Time to Time, by his Highneſſes Commiſſion or Commiſſions 
* out of his Court of Exchequer, appoint all ſuch further Places, Ports, 
Members and Creeks, except the Town of Tull, as ſhall be lawtal for the 
* Landing and diſcharging, Lading or Shipping, of any Goods within 
„ the Kingdom of England, Dominion of Wales, or Town and Port of 
& Berwick upon Tweed, and to what ancient and head Ports reſpectively ſuch 
Places, Members and Crecks, ſhall appertain ; and where any ſuch Mem- 
« ber, Place, or Creek, ſhall fo as aforeſaid be appointed, the Cuſtomer, 
«© Collector, Comptroller and Searcher, of the head Port ſhall, by them- 
« ſelves or their ſufficient Deputy or Deputies, Servant or Servants, reſide 
« and inhabit, for the entering, clearing and paſſing Shipping, and dif- 
e charging of Ships, Goods and Merchandige : And, by virtue of the afore- 
« ſaid Commiſſion or Commiſſions, may likewiſe ſer down and appoint the 
% Extents and Limits of every Port, Haven, or Creek, within his Majeſty's 
« Kingdom of England, Dominion of Wales, and Town and Port of Ber- 
% wick, whereby the Extents, Limits and Privileges, of every Port, Haven 
<« or Creek, may be aſcertained and known; and it ſhall not be lawful for 
e any Perion whatſoever to lade or put, or to cauſe to be laden or pul, 
from any Key, Wharf or other Place on the Land, into any Ship, Vel- 
< ſel, Lighter, Boat or Bottom, any Goods, Wares, or Merchandize 
e whatſoever, Fiſh taken by his. Majeſty's Subjects, Sea Coal, Stone and 
<« Beſtials only excepted, to be tranſported into any Place of the Parts be- 
«© yond the Seas, or carried by I and into the Realm of Scotland; or to di- 
« charge or lay on Land, or to cauſe to be diſcharged or laid on Land 
out of any Boat, Lighter, Ship, Veſſel or Bottom, being not in Leak 


or Wreck, any Goods, Wares, or Merchandize whatſoever, Fiſh * 
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« by his Majeſty's Subjects, Beſtials and Salt only excepted, to be brought 


from any of the Parts beyond the Sea, or by Land from the Realm of 
Scotland, but only upon ſuch open Place, Key or Wharf, as his Majeſty 

ſhall from Time to Time, by virtue of ſuch Commiſſion or Commil- 

ſions as aforeſaid, appoint in the Port of London and the Members and 
Liberties thereof, or in any other Port, Place, Member or Creek, within 

the Kingdom of England, Dominion of Wales, and Town and Port of 
Berwick, without ſpecial Leave firſt had from the CommiſFoners and Of- 

ficers of his Majeſty's Cuſtoms, upon the Penalty of the Forfeiture of 

all ſuch Goods, Wares and Merchandize.” 

By 6 Ann. c. 26. par. 18. It is enacted, © that, for the better and more New Ports, 
effectual aſcertaining the Ports, Members, Creeks, and Havens in Scot- Members and 
land, where goods have been or may be exported and imported, and 333 
the ſeveral Keys, Wharfs, and other Places, where oe ſame may be in er 
put on Board any Veſſel for Tranſportation, or be unladen upon Impor- 

tation, the Queen's Majeſty, her Heirs and Succeſſors, ſhall and may 

from Time to Time, by Commiſſion or Commiſſions out of the Court 

of Exchequer in Scotland, appoint all ſuch further Places, Ports, Mem- 

bers, and Creeks in Scot/and, as ſhall be lawful for the Landing and 
diſcharging, lading or ſhipping, of any Goods, Wares, or Merchandizes in 

Scotiand, and to what ancient and head Ports reſpectively ſuch Places, 
Members and Creeks, ſhall reſpectively appertain; after which Appoint- 

ment ſo made, the faid Ports, Members and Creeks, ſo appointed, 

ſhall be ſubject to and under ſuch Regulations, as the like Ports, Mem- 

bers and Creeks, appointed in England for Exportation or Importation 

there, are or ought to be by the Laws of England.“ 


3. From Ships in Po2t inwards Bound. 


By the 13 & 14 C. 2. c. 11. par. 2. It is enacted, © that no Ship or An Entry to 
Veſſel, arriving from the Parts beyond the Seas, ſhall be above threy nn - ay 
Days coming, from Graveſend, to the Place of her Diſcharge within the ry Skip nes 
River of Thames, without touching or ſtaying at any Wharf, Key, or as convenient- 
Place adjoining to either Shore, between Graveſend and Cheſters Key, un- ly can be after 


leſs apparently hindred by conttary Winds, Draught of Water, or other ber Arrivals 


<« juſt Impediment, to be allowed by fuch Perſon or Perſons as are or ſhall 


be appointed for managing the Cuſtoms, the Collectors inwards, or other 
principal Officers of the Cuſtoms; and then or before the Maſter, or 
Purſer, of ſuch Ship or Veſſel ſhall make a juſt and true Entry, upon 
Oath, of the Burthen, Contents, and Lading of every ſuch Ship and Vel- 
fel, with the particular Marks, Numbers, Qualities and Contents, of every 
Parcel of Goods therein laden, to the beſt of his Knowledge; alſo where 
and in what Port ſhe took in her Lading, of what Country built, how 


manned, who was Maſter during the Voyage, and who are Owners there- 


of; and in all Outports or Members to come directly up to the Place 

of unlading, as the Condition of the Port requires and will admir, and 

make Entries as aforeſaid, upon the Penalty of the Forfeiture of one 

hundred Pounds.” | | ; 

By par. 3. It is enacted, © that no Captain, Maſter, Purſer, or other a, account to 
Perſon taking Charge of a Ship, or Veſſel of War, wherein any Goods, be given of all 
Wares, or Merchandizes ſhall be brought from the Parts beyond the Seas, Merchandize 
or out of the Realm of Scotland, ſhall put on Board any Lighter, Boat or = {cd 
Bottom, or lay on Land, or ſuffer to be put into any Lighter, Boat or 4 1 Sebbork 
Bottom, or to be laid on land, out of any Ship or Veſſel as aforeſaid, 

any Goods, Wares, or Merchandizes whattoever, before ſuch Captain, 

Maſter, Purſer, or other Perſon taking Charge of the Ship, or Merchant 

Goods, for that Voyage as aforeſaid, ſhall have ſignified in Writing, under 


„ -his 
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his Hand, unto the Perſon or Perſons which are or ſhall be appointed for 
* managing the Cuſtoms, the Cuſtomer, or Collector and Comptroller 
% inwards, of the Port where he arriveth, the Names of every Merchant, 
* or Lader of any Goods on Board the ſaid Ship or Veſſcl, together with 
„ the Number and Marks, and the Quantity and Quality, of every Parcel 
** of Goods, to the beſt of his Knowledge, and ſhall have anſwered, upon 
* his corporal Oath, to ſuch Queſtions concerning ſuch Goods, as ſhall be 
* publickly adminiſtered to him in the open Cuſtom-houſe, by ſuch Per- 
* {on or Perſons which are or ſhall be appointed for the managing of the 
* Cuſtoms, Cuſtomer, or Collector and Comptroller, or their Deputies, 
© and ſhall be liable to all Searches, and other Rules, which Merchant Shi 
are ſubject unto by the Uſage of his Majeſty's Cuſtom-houſe, Victualling 
Bills and entering excepted, upon Pain to forfeit one hundred Pounds.“ 
An Officer oo The Proviſions made by this Clauſe are now at an End, it having been 
any of his enacted by the 22 G. 2. c. 33. par. 2, art, 18, © that if any Captain, 
Majeity's „ Commander, or other Officer, of any of his Majeſty's Ships or Veſſels, 
Ships taking « ſhall receive on Board, or permit to be received on Board, tuch Ship or 
ere, Im. Veſſel any Goods or Merchandize, other than for the ſole Uſe of the 
portation to ** Ship or Veſſel, except Gold, - Silver, or Jewels, and except the Goods 
be caſhiered. “and Merchandizes belonging to any Merchant, or other Ship or Veſſel, 


which may be ſhipwrecked or in imminent Danger of being ſhipwrecked, 
either on the high Seas, or in any Creek, Port or Harbour, in order to 
the preſerving them for their proper Owners, and except ſuch Goods or 
Merchandizes as he ſhall, at any Time, be ordered to take and receive on 
Board by Order of the Lord High Admiral of Great Britain, or the 
Commiſſioners ſor executing the Office of Lord High Admiral for the 
Time being, every Perlon fo offending, being convicted thereof by the 
Sentence of the Court Martial, ſhall be caſhiered, and be for ever after- 
wards rendered incapable to ſerve in any Place or Office in the Naval 
Service of his Majeſty, his Heirs and Succefſors.”? * 

And by par. 24. after reciting, that, by an Act for the more effectual 


fuppreiting of Piracy, it is amongſt other Things enacted, that the ſaid 
Captain, Commander, or other Officer of the ſaid Ship or Veſſel of War, 
and all and every the Owners and Proprietors ↄf ſuch Goods and Merchan- 
dizes, put on Board ſuch Ship or Veſſel of War as aforeſaid, ſhall loſe, for- 


on Board for fait and pay the Value of all and every fuch Goods and Merchandizes, o put 
Importation. on Board as aloreſaid, it is enacted, © ;hat it ary Captain, Commander, 
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or other Officer, ot any of his Majcſty's Ships or Veſſels, ſhall receive on 
Board, or permit or ſulier to be received on Board, ſuch Ship or Veſſel 
any Goods or Merchandizes, con'rary to the true Intent and Meaning of 
the eighteenth Article in this Act betore mentioned, and hereby enacied, 
every ſuch Captain, Commander, or other Officer, ſhall, for every ſuch 
Olfence, over and above any Puniſhment inflicted by this Act, forfeit and 
pay the Value of all and every ſuch Goods and Merchandizes, fo received, 
or permitted or ſuffered to be received, on Board as aforeſaid, or the Sum 
of five hundred Pounds of lawful Money of Great Britazn, at the Election 
of the Informer, or Perſon who ſhall tue for the ſame, ſo that no more 
than one of theſe Penalties or Forfeitures ſhall be ſued for, or recovered, 
by virtue of this, and the ſaid in Part recited Act, or either of them, 
againſt the ſame Perſon for one and the fame Offence.” - 

By 13 & 14 C. 2. c. 11, par. 22. it is evacted, © that no Ship, Vel- 
ſel or Boat, appointed and employed urdinarily for the Carriage of Let- 
ters and Pacquets, ſhall, unleſs it be in ſuch Caſes as ſhall be allowed by 
the Perſon or Perſons which are or ſhall be appointed to manage his Ma- 


or Pacquets, ** jeſty's Cuſtoms, Cuſtomer, or Collector and Comptroller, in.port any 
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Goods and Merchandizes from the Parts beyond the Seas, upon the Pe- 
nalty of the Forfeiture of one hundred Pounds, to be paid by the 


Malter of the ſaid Veſſel or Boat, with the Loſs of his Place; _ 
I « 5 


——. 


_ 2 


5 Amuggling. 549 


Goods and Merchandize that ſhall be found on Board any ſuch Ship, Veſ- 
« ſe], or other Boat, ſhall be forfeited,” 

By par. 4. It is enacted, © that the Perſon or Perſons which are or ſhall Officers may 
« be- appointed for managing the Cuſtoms, and the Officers of the Cul- go on Board 
« toms, and their Deputies, are hereby authorized and enabled to go and Ships inwards 
« enter on Board any Ship or Veſlel, as well Ships of War as Merchant und; and 


; . h . . remain there 
« Ships, inwards bound, and from thence to bring on Shore, into his Ma- in they are 


e jeſty's Storehouſe, all ſmall Parcels of fine Goods, or other Goods, which cleared. Pack- 


&« ſhall be found in Cabbins, Cheſts, Trunks, or other ſmall Package, or age of Goods 
« in any private or ſecret Place, in or out of the Hold of the Ship or Veſ- e * 
« ſel, which may occaſion a juſt Suſpicion that they were intended to be 
« fraudulently carried away, and all other Sorts of Goods whatſoever, for 

ce which the Duties of Tonnage or Poundage were not paid, or compounded 

« for, within twenty Days after the firſt Entry of the Ship, to be put and 

« remain in the Storehouſe aforeſaid, until his Majeſty's Duties thereupon ;, 
ce be juſtly ſatisfied, unleſs the Perſon or Perſons which are or ſhall be ap- 
pointed for managing the Cuſtoms, and Officers of the Cuſtoms, ſhall 

« ſee juſt Cauſe to allow a longer Time; and that the ſaid Perſon or Per- 

« ſons which are or ſhall be appointed for the managing of the Cuſtoms, 

« and the Officers of the Cuſtoms, and their Deputies, may freely ſtay and 

c remain on Board, until all the Goods are delivered and diſcharged out of 

ec the ſaid Ship or Veſſel: and if any Maſter, Purler, or Boatſwain, or 

« other taking Charge in any Ship or Veſſel, or any other Perſon what- 

<« ſoever, ſhall ſuffer any Truſs, Bale, Pack, Fardel, Caſk, or other Package, 

ce to be opened on Board the ſaid Ship or Veſſel, and the Goods therein to 

« be imbezilled, carried away, or put into any other Form or Package, 
after the Ship comes into the Port of her Diſcharge, in every ſuch Cafe 

<« the ſaid Maſter, Purſer, Boatſwain, or others, ſhall forfeit the Sum of 

& one hundred Pounds.“ 

This Act could only extend to the Duties of Tonnage and Poundage im- 4 /. & N. 
poſed by 12 C. 2. c. 4. and ſuch other Duties as were pay able at the Time c 7 4. 
it was made; but it may be once for all obſerved, that, whenever a ſubſequent 9 & 10 V. 
Act of Parliament is made, for impoſing a further Duty of Tonnage or v5 * 
Poundage in general, or a further Duty upon any particular Sort of Merchan- /. 1 2. 
dize, it is conſtantly provided, that all the Clauſes, Powers, Directions, Pe- 21 G. 2. c. 2. 
nalties, Forfeitures, Matters, and Things whatſoever, contained in any Law or 3: and ma- 
Statute then in Force, for the raiſing, levying, ſecuring, collecting, anſwering, "7 PI TO 
and paying the former Duties, ſhall be applied, practiſed, and put in Execution, 
for raiſing, levying, ſecuring, collecting, anſwering and paying, the Duty by 
ſuch Act granted, as fully and effectually, and to all Intents and Purpoſes, as 
if all and every the ſaid Clauſes, Powers, Directions, Penaltics, and Forfei- 
cures, were particularly repeated, and again enacted in the Body of ſuch Act. 

By the 12 C. 2. c. 4. par. 2. It is enacted, * that if any Goods or Mer- No Goods to 

% chandize ſhall be brought from the Parts beyond the Seas, into any Port, be unſhipped 
% Place, or Creek of this Realm, or other your Majeſty's Dominions, and till che Duties 
* unſhipped, to be laid on Land, the Subſidy, Cuſtoms, and other Duties“ * 
% due, or to be due, for the ſame, not being paid or lawfully tendered to 
the Collector thereof, or his Deputy, nor agreed with for the ſame in the 
* Cuſtom-houle, according to the true Intent and Meaning of this Act, 
all the ſaid Goods and Merchandizes whatſoever ſhall be forfeited.“ 

By 13 & 14C. 2. c. 11. par. 7. It is enacted “ that if any Goods or No Goods to 
* Merchandize ſhall be laden, or taken, from and out of any Ship, or be unſhipped 

« Veſſel, coming in and arriving from foreign Parts, into any Bark, Hoy, *'*9%t 2 


D T Warrant, and 
Lighter, Barge, Boat, or Wherry, without a Warrant, and the Pre- the p;efcnce 


* ſence of one or more Officers of the Cuſtoms, ſuch Bark, Hoy, Lighter, of an Officer. 
« Barge, Boat, or Wherry, ſhall be forfeited, and the Maſter, Purſer, 
„ Boarſwain, or other Mariner of any Ship inwards bound, knowing and 
* conſenting thereunto, ſhall forfeit the Value of the Goods fo unſhipped.” 
Vor. IV. | 7 A By 
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By the 8 Anne, c. 7. . 17, It is enacted, “ that if any Sort of Goods 
whatſoever, liable to the Payment of Duties, ſhall be unſhipped, with 
Intention to be laid on Land, Cuſtoms and other Duties not being firſt 
paid or ſecured, or if any prohibited Goods whatſoever ſhall be imported 
into any Part of Great Britain, then not only the ſaid uncuſtomed and 
prohibited Goods ſhall be forfeited, but alſo the Perſons, who ſhall be 
aſſiſting, or otherwiſe concerned, in the unſhipping the ſaid uncuſtomed 
or prohibited Goods, ſhall forfeit treble the Value thereof, together with 
the Veſſels and Boats made uſe of for landing the aforeſaid Goods.” 

By the 13 & 14C. 2. c. 11. par. 7. It is enacted, © that if any Whar- 
finger or Keeper of any Wharf, Crane or Key, or their Servants, or any 
of them, ſhall take up or land, or knowingly ſuffer to be taken up or 
landed, at any of their ſaid Wharfs, Cranes or Keys, any Goods, Wares, 
or Merchandizes prohibited, or whereof any Cuſtom, Subſidy or other 
Duties are due and payable, without the Preſence of ſome of the Officers 
of the Cuſtoms thereunto appointed, or at the Hours and Times not ap- 
pointed by Law, except in the port of Hull, as in the Statute of the firſt 
Year of Queen Elizabeth Chapter the Eleventh is excepted, all and every 
ſuch Wharfinger, and Keeper of ſuch Wharf, Crane or Key, ſhall forfeit 
the Sum of one hundred Pounds.” 

By 1 Eliz. c. 11. par. 2. It is enacted, *©* that it ſhall not be lawful, for 
any Perſon or Perſons whatſoever, to take up, diſcharge, and lay on 
Land, or cauſe or procure to be taken up or diſcharged, out of any 
Lighter, Ship, Crayer, Veſſel, or Bottom, not being in a Leak or 
Wreck, and laid upon Land, any Goods, Wares, or Merchandizes what- 
ſoever, Fiſh taken by any of your Highneſſes Subjects, and Salt only ex- 
cepted, to be brought from any the Parts beyond the Seas, or the Realm 
of Scotland, but only in the Day Light, that is to ſay, from the firſt 
of March until the laſt of September, betwixt Sun-riſing and Sun-ſetting, 
and from the laſt of September until the firſt Day of March, between the 
Hours of ſeven in the Morning and four in the Afternoon, upon Pain of 
Forfeiture of all ſuch Goods, Wares, and Merchandizes.” 

By 13 &9 14 C. 2. par. 2 1. It is enacted, “ that all foreign Goods or Mer- 
chandizes, which, by the Perſon or Perſons which are or ſhall be appointed 
for the managing the Cuſtoms, and the Cuſtomer, Collector and Comp- 
troller, ſhall be permitted to be landed and taken up by Bills at Sight, 
Bills at View or Sufferance, ſhall be landed at the moſt convenient Keys or 
Wharfs, where the ſaid Perſon or Perſons, Cuſtomer, or Collector or Comp- 
troller ſhall appoint, and not elſewhere, and there, or in his Majeſty's Store- 
houſe, at the Election of the ſaid Perſon or Perſons and Officers, ſhall be 
meaſured, weighed and numbered, by and in the Preſence of the Officery 
to be thereunto particularly appointed; which ſaid Officers ſo appointed 
ſhall perfect the Entry, and thereunto ſubſcribe their Names, and the 
next Day following ſhall give Account, and make Report, of every reſpec- 
tive Entry ſo perfected, to the Perſon or Perſons or Officers aforeſaid, 


without reaſonable Cauſe to be allowed by the ſaid Perſon or Perſons or 
Officers, or, in default thereof, ſhall forfeit the Sum of one hundred 


Pounds.” 
By par. 5. It is enacted, © that if, after the clearing of any Ship or Vel- 
ſel, by the Perſon or Perſons which are or ſhall be appointed for mana- 
ging the Cuſtoms, or any their Deputies, and diſcharging the Watchmen 
or Tideſmen from attending thereon, there ſhall be found, on Board 
ſuch Ship or Veſſel, any Goods, Wares or Merchandizes, which have 
been concealed from the Knowledge of the ſaid Perſon or Perſons which 
are or ſhall be appointed for the managing of the Cuſtoms, and for which 
the Cuſtom, Subſidy, and other Duties, due upon the Importation there- 
of, have not been paid, then the Maſter, Purſer, or other Perſon L 
; „Charge 
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& Charge of ſuch Ship or Veſſel, ſhall forfeit the Sum of one hundred 
« Pounds.” 

By the 5 C. r. c. 11. par. 4. After reciting, that in Ships from foreign Goods not re- 
Parts Goods are often found, at clearing ſuch Ships, concealed in falſe Bulk- ported found 
heads, between the Linings and falſe Knees, or in concealed Lockers, in 3 
order to their being landed without Payment of Duties, ſo that it is almoſt * 9388 
impoſſible for Officers of the Cuſtoms to diſcover them without having ſome 
previous Information, it is enacted, “that all Goods not reported, and 
&« found after clearing the Ship by the proper Officer or Officers of the Cuſ- 

& toms, ſhall be liable to Forfeiture.” jr 

By par. 11. So much of this Act, as relates to Goods not reported and 
found after clearing the Ship, was to have Continuance for three Years, 
from the T'wenty-fifth Day of March one thouſand ſeven hundred and 
nineteen, and from thence to the End of the then next Seſſion of Par- 
liament. 

But it has been from Time to Time continued, and by the 27 G. 2. C. 18. 
par. 4. is continued to the Twenty-ninth Day of September one thouſand 
ſeven hundred and ſixty, and from thence to the End of the then next 
Seſſion of Parliament. | 

By the 9 G. 2. c. 35. par. 27. After reciting, that in Ships from foreign Goods found 
Parts Goods are often concealed, in falſe Bulk-heads, between the Linings concealedaftter 
and falſe Knees, or in concealed Lockers, or in the Ballaſt, or falſe Package the Maſter's 
and other Places, which the Officers cannot eaſily find out or diſcover, in 1 * — 
order to their being landed without Payment of Duties, and ſuch Goods are Nlaſer e tors 
not liable by Law to Forfeiture, unleſs the ſame are found after clearing the feit the treble 
Ship by the proper Officer or Officers of the Cuſtoms, it is enacted, © chat Value. 

„ all Goods which ſhall be found concealed as aforeſaid, or concealed in any 
« other Place, on Board any Ship or Veſſel, at any Time after the Maſter 


„thereof ſhall have made his Report at the Cuſtomhouſe, and which ſhall 


not be comprized or mentioned in the ſaid Report, ſhall and may be 
« ſeized and proſecuted by any Officer or Officers of the Cuſtoms ; and 
“ the Maſter, Purſer, or other Perſon having the Charge or Command of 
ſuch Ship or Veſſel, in caſe it can be made appear that he was any ways 


s conſenting or privy to ſuch Fraud or Concealment, ſhall forfeit treble the 
Value of the Goods ſo found.“ 


4. To Ships in Pozt outwards Bgund, 


By the 13 C14 C. 2. c. 11. par. 3. It is enatted, © that no Captain, d 1 
Maſter, Purſer, or any other Perſon taking Charge of any Ship or Veſſel, . 
bound for the Parts beyond the Seas, or into the Kingdom of Scotland, ſhipped till the 
whether the ſame Ship or Veſſel ſhall have Commiſſion from, or belong Shipis entered. 
unto, the King's Majeſty that now is, his Heirs or Succeſſors, or ſhall A 3 
belong to, or have Commiſſion from, any foreign Prince or State, or xe r * 
<* otherwiſe, ſhall take in, or ſuffer to be taken into or laden aboard any on Board a 
„ ſuch Ship or Veſſel, any Engliſb Goods, Wares or Merchandize, to be Ship outwards 
exported into the Parts beyond the Sea, or into the Kingdom of Scotland, bound. 

until ſuch Captain, Maſter, Purſer, or other Perſon aforeſaid, ſhall have 

entered ſuch Ship or Ships in the Book of the Commiſſioners, Cuſtomer, or 

Collector and Comptroller outwards, of ſuch Port where he ſhall load or 

take in Goods, together with the Name of ſuch Captain or Maſter, the 

Burthen of ſuch Ship or Veſſel, the Number of Gans and Ammunition 

ſhe carries, and to what Port or Place ſhe intends to pals or fail ; and be- 

fore he or they ſhall depart, with his or their Ship or Veſſel, out of ſuch 

Port or Place, ſhall bring and deliver, unto the Perſon or Perſons which 

are or ſhall be appointed for managing the Cuſtoms, the Cuſtomer, or 


L Collector 
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Collector and Comptroller, of ſuch Port or Place, a Content in Writing, 

e under his or their Hands, of the Names of every Merchant, and other 

« Perſon or Perſons, that ſhall have laden, or put on Board any ſuch Ship or 

% Veſſel, any Goods or Merchandize, together with the Marks and Num- 

& bers of ſuch Goods and Merchandize, and ſhall likewiſe publickly in the 

open Cuſtomhouſe, upon his corporal Oath, to the beſt of his Knowledge, 

« have anſwered to ſuch Queſtion or Queſtions, as ſhall be demanded of 

* him by the ſaid Perſon or Perſons which are or ſhall be appointed for 

* managing the Cuſtoms, the Cuſtomer, or Collector and Comptroller, or 

their Deputies, concerning ſuch Goods and Merchandize, as ſhall be 

* aboard ſuch Ship or Veſſel, upon pain of Forfeiture of one hundred 

; „ Pounds.” | 

TN ry * The Proviſions in this Clauſe, as to Officers of Ships or Veſſels belonging 
Goods on to his Majeſty, are now at an End; for all ſuch Officers are abſolutely pro- 
Board for Ex- hibited, from taking any Goods or Merchandize except Gold, Silver, and 


portation. ewels, on Board for Exportation. 
Ante 548. J : | — 


Veſſels ap- By the 13 C14 C. 2. c. 11. par. 22, It is enacted, * that no Ship, 
e to car- «© Veſſel or Boat, appointed, and ordinarily imployed for the Carriage of 
3 Letters and Pacquets, ſhall, unleſs it be in ſuch Caſes as ſhall be allowed 
to export by the Perſon or Perſons which are or ſhall be appointed for the mana- 
Goods. * ging of the Cuſtoms, Cuſtomer, or Collector and Comptroller, export 
* any Goods or Merchandize into the Parts beyond the Seas, upon the Pe- 
e nalty of the Forfeiture of one hundred Pounds, to be paid by the Maſter 
& of the ſaid Veſſel or Boat, with the Loſs of his Place; and all Goods 
* and Merchandize that ſhall be found on Board any ſuch Ship, Veſſel or 
© Boat, ſhall be forfeited.” 
Officers may By par. 4. It is enacted, that the Perſon or Perſons which are or ſhall 
2 _ ebe appointed for the managing the Cuſtoms, and Officers of his Majeſty's 
dn „ Cuſtoms, and their Deputics, are hereby authorized and enabled, to go 
and enter on Board any Ship or Veſſel outwards bound, as well Ships of 
„War as Merchant Ships, and from thence to bring on Shore all Goods 
prohibited or uncuſtomed, except Jewels.“ 
At whatHours By the 1 Eliz. c. 11. par. 2. It is enacted, * that it ſhall not be lawful, 
in the Day to or for any Perſon or Perſons whatſoever, to lade or put, or cauſe to 
Goods may be «© be laden or put, off from any Wharf, Key, or other Place on the Land, 
into any Ship, Veſſel, Crayer, Lighter, or Bottom, any Goods, Wares, 
e or Merchandizes whatſoever, Fiſh taken by your Highneſſes Subjects only 
c excepted, to be tranſported into any Place of the Parts beyond the Seas, 
ce or into the Realm of Scotland, but only in the Day Light, that is to ſay, 
ce from the firſt of March until the laſt of September, between Sun-riſing and 
« Sun-ſetting, and from the laſt of September until the firſt of March, be- 
„ tween the Hours of ſeven in the Morning and four in the Afternoon, 
« upon Pain of Forfeiture of all ſuch Goods, Wares, and Merchan- 
e die. 
No Goods to By the 13 & 14 C. 2. c. 11. par. 7. It is enacted, © that if any Whar- 
98 “ finger, or Keeper of any Wharf, Crane or Key, or their Servants, or any 
re ibaa of them, ſhall ſhip off, or ſuffer to be Water born, at or from any of 
of an Officer, ©* their ſaid Wharfs, Cranes or Keys, any Goods, Wares, or Merchandizes 
e prohibited, or whereof any Cuſtom, Subſidy, or other Duties, are due 
« and payable, without the Preſence of ſome of the Officers of the Cul- 
e toms thereunto appointed, or at Hours and Times not appointed by Lax, 
ce except in the Port of Hull, as in the Statute of the firſt Year of Queen 
Elizabeth Chapter the Eleventh is excepted, all and every ſuch Whar- 
e finger and Kerper of ſuch Wharf, Crane or Key, ſhall forfeit the Sum 
of one hundred Pounds.” OE 


Wharf. 


By 
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By the ſame Par. it is enacted, that if any Goods or Merchan- No Goods to 
„ dize ſhall be laden, or taken in from the Shore, into any Bark, Hoy, Fe yy 
% Lighter, Barge, Wherry or Boat, to be carried on Board any Ship or 3 ad 
« Veſſel outwards bound for the Parts beyond the Seas, without a Warrant, the Preſence 
« and the Preſence of one or more Officers of the Cuſtoms, ſuch Bark, Hoy, of an Officer. 
« Lighter, Barge, Wherry or Boat, ſhall be forfeited.” | 

By the 12 C. 2. c. 4. par. 3. It is enacted, “that if any Goods or Mer- No Goods to 
& chandize ſha!l be ſhipped, or put into any Boat of Veſſel, to the Intent = 22 ny 
* to be carried into the Parts beyond the Seas, the Subſidy, Cuſtom, and — 9 
& other Duties due or to be due for the ſame, not paid or lawfully tendered 
to the Collector thereof or his Deputy, nor agreed with for the ſame in 
the Cuſtomhonſe, according to the true Intent and Meaning of this Act, 
all the ſaid Goods and Merchandizes whatſoever ſhall be forfeited.” 

By the 12 G. 1, c. 28. par. 18. After reciting, that great Quantities of Afl Goods 
Goods and Merchandizes, on which conſiderable Duties are due and payable ſhipped with- 
to his Majeſty, and divers Sorts of Goods prohibired to be exported, are by — " Pre- 
evil diſpoſed Perſons frequently ſhipped for Parts beyond the Seas, without Gfgees 8 
the Preſence of the proper Officer of the Cuſtoms, to the great Prejudice feited. 
of the Revenue and all fair Traders, it is enacted, “ that if any ſuch Goods 
« or Merchandizes ſhall be ſhipped for Parts beyond the Seas, without a 
& Warrant, or without the Preſence of an Officer of the Cuſtoms appointed 
4 for that Purpoſe, all ſuch Goods and Merchandizes, or the Value thercof, 
<* ſhall be forfeited.” 

By the 13 & 14 C. 2. c. 11. par. 9. It is enacted, “that if any Goods, The double 
« Wares or Merchandize, for which the Duties of Subſidy or Cuſtom are — 2 
« due and payable, ſhall be ſecretly conveyed on Board any Ship or Veſſel, — 10 0 
& before the Cuſtom and Subſidy thereof be duly anſwered and paid, and forfeited. 

c ſhall eſcape the Diſcovery thereof by the Officers of the Cuſtoms or 
« others, and be carried into the Parts beyond the Seas, in ſuch Caſe the 
«« Owners or Proprietors of ſuch Goods, Wares or Merchandizes, or other 
« Perſon or Perſons, who ſhall have ſo ſhipped, or cauſed the ſame to be fo 
« ſhipped and tranſported, ſhall forfeit the double Value of the Goods, com- 
„ puted according to the Book of Rates, except for Coal which, ſo ſecretly 
* exported as aforeſaid, ſhall pay double the Cuſtom and Duty due and pay- 


able for the ſame.” 


5. From oz by coaſting Uciſels in Pozt. 


Coaſting Veſſels are not only ſubject to ſach general Rules and Regulations 
as other Ships inwards and outwards bound are; but they are alſo ſubject to 
fome particular ones. 

By the 13 & 14 C. 2. c. 11. par. 7. It is enacted, that if any Goods, No Goods ta 
* Wares, or Merchandizes, ſhall be ſhipped, or put on Board, to be car- be ſhipped to 
<« ried forth to the open Sea, from any Port, Creek or Member, in the 3 
* Kingdom of Exgland, Dominion of Wales, or Port and Town of Berwick, ichout a Suf. 
to be landed at any other Place of this Realm, without a Sufferance or ferance, 
„ Warrant firſt had and obtained, from the Perſon or Perſons which are or 
* ſhall be appointed for the managing the Cuſtoms, and Officers of the 
* Cuſtoms, all ſuch Wares and Merchandizes ſhall be forfeited.“ | | 
By the ſame par. It is enacted, © that the Maſter of every Ship or Veſ- Goods entered 
&« ſel, that ſhall lade or take in any Goods, Wares or Merchandizes, in to be carried 


| any Port, Member or Creek, within the Kingdom of England, Domi- coaftwibe ot 


% nion of Hales, or Town and Port of Berwick, ro be landed or diſchar- hE ary 
<** ged in ſome other Port, Member or Creek, of this Realm, ſhall before Seas. 
the Ship or Veſſel be removed or carried out of the Port, where he 
*© ſhall take in his Lading, take out a Cocquet or Cocquets, and become 
* bound to the King's Majeſty with good Security, in the Value of the 

Vo L. IV. 7 B * Goods, 
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Goods, Wares, and Merchandizes aforeſaid, for Delivery and Diſcharge 


thereof in the Place or Port for which the ſame ſhall be entered, or in 


„ ſome other Port or Place within this Realm, and, the Dangers and Ac- 
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By the 8G. 1. c. 18. par. 18. After reciting, that foreign Goods ate 
frequently taken in at Sea by Maſters of coaſting Veſſels, who privately 
land the ſame, to the Prejudice of the Revenue, and the Encouragement 
Preſence of an Of the foul Traders, it is enacted, that if any Goods brought, or coming. 
into any Port within the Kingdom of Great Britain, from any other Port 
„ within the ſaid Kingdom, by Coaſt Cocquer, Tranſire, Let-paſs, 0. 
Certificate, in any Ship or Veſſel, ſhall be unſhipped, to be landed ot 


cidents of the Seas excepted, to return a Certificate, within ſix Months 
after the Date of uch Cocquet or Cocquets, under the Hands and Seals 
of his Majeſty's Officers, ſigned alſo by the Perſon or ſome one of the 
Perſons which are or ſhall be appointed for managing the Cuſtoms, or 
their Deputy or Deputies, in every the reſpective Ports, Members or 
Creeks, where the ſame ſhall be landed and diſcharged, to his Majeſty's 
Officers of the Cuſtoms, to whom ſuch Security haih been given as 
aforeſaid, that ſuch Goods, Wares, and Merchandizes, were there landed 
and diſcharged accordingly, upon the Penalty of che Forfeiture of the Bond 
and Security aforcſaid.” 

By par. 8. It is enacted, “that if any Officer of any Port, Member or 
Creek, ſhall grant or make any falſe Certificate of any Goods or Mer- 
chandizes, which ſhould have been landed out of any Ship or Veſſel, 
ſuch Officer ſhall forfeit the Sum of fifty Pounds, and ſhall moreover 
loſe his Employment, and be incapable of ſerving his Majcſty in any 
Place or Truſt concerning his Cuſtoms.” 

By the ſame par. It is enacted, © that if any Perſon whatſoever ſhall 
counterfeit, raſe or falſify, any Cocquer, Ceruficate or Return, Tranſire, 
Ler-paſs, or any other Cuſtomhouſe Warrant, he ſhall forfeit one hun- 
dred Pounds; and the Cocquet, Certificate or return, ſhall be invalid and 
of none Effect.” 

By the 9 C. t. c. 21, pay. 8. After reciting, that Frauds are many Times 


committed, under the Pretence of carrying foreign Goods or Merchan«iizes 
coa{twiſe, by Maſters of coaſting Veſſels, who take in ſuch Goods at ſome 
Place other than the Port from whence it was certified, to the Prejudice 
of 


the Revenue and the Encouragement of the foul Traders, 1t is enacted, 
that if any foreign Goods or Merchandizes ſhall be taken on Board any 
coaſting Veſſel, in any Port or Place of this Kingdom, other than the 
Port or Place from whence ſuch Goods ſhall be certified, the ſaid Goods, 
and double the Value thereof, ſhall be forfeited, and the Maſter of the 
ſaid Veſſel ſhall forfeit the Value of the ſaid Goods.“ 

By the 9 G. 2. c. 35. par. 29. It is enacted, * that it ſhall and may be 
lawful to and for any Officer or Officers of the Cultoms, producing his 
or their Warrant or Deputation, or Warrants or Deputations, if required, 
to go on Board and enter into any coaſting Ship or Veſſel, which ſhall be 
within the Limits of any of the Ports of this Kingdom, and to rummage 
and ſearch the Cabbin, and all other Parts, of all ſuch coaſting Ships or 
Veſſels, for prohibited and uncuſtomed Goods, and ſuch Officer and Of- 
ficers 1s and are hereby authorized and impowered to ftay and remain on 
Board all ſuch Ships and Veſſels, during the whole Time that the ſame 
ſhall continue within the Limits of any ſuch Port as aforeſaid ; and, if 
any Perſon or Perſons whatſoever ſhall obſtruct, oppoſe, moleſt, lett, or 
hinder, any Officer or Officers of the Cuſtoms, in going and remaining on. 
Board any ſuch coaſting Ship or Veſſel, or in the entering and ſearching 
the Cabbin, or any other Part thereof, every ſuch Perſon or Perſons ſhall 
for every ſuch Offence forfeit the Sum of one hundred Pounds.” 


put on Shore, before ſuch Cocquet, Tranſire, Let-paſs, or Certificate 
thall be delivered to the Cuſtomer, or Collector and Comptroller, fe 
I | | « Por 


Smuggling. ; 


« Port or Place of her Arrival, and Warrant of Sufferance made and given 
« from ſuch Cuſtomer, Collector and Comptroller, for the landing and diſ- 
« charging thereof, the Maſter, Purſer, Boatſwain, or other Mariner 
« taking Charge of ſuch Ship or Veſſel, out of which the Goods ſhall be 
ö « landed or put on Shore, knowing and conſenting thereunto, ſhall forfeit 
« the Value of the Goods ſo unſhipped; and if any Goods of foreign 
, « Growth, Production, or Manufacture, coming coaſtwiſe as aforcſaid, 
r << ſhall he landed without the Preſcnce of an Officer of the Cuſtoms, ſuch 
$ foreign Goods, or the Value thereof, ſhall be forfeited, any Law, Cuſtom, 
O « or Uſage to the contrary notwithſtanding,” 

d By par. 27. This Act was to have Continuance for two Years, from the 
Twency-fifth Day of March one thouſand ſeven hundred and twenty-two, 
and rom thence to the End of the then next Seſſion of Parliament. 

But it has been continued from Time to Time, and by the 27 G. 2. c. 18, 
par. 5. is continued, except the Clauſes obliging all Ships and Veſſels to 
perform Quarentine, to the Twenty-ninth Day of September one thouſand 
ſeven hundred and ſixty, and from thence to the End of the next Seſſion 
of Parliament. 


6. In the Caſe of Certificate and p2ohibited Goods. 


By the 12 G. 1. c. 28. par. 17. It is enacted, © that, for the better pre- All Goods in- 
e venting Frauds, in the entring for Exportation of any Goods whereon there titled to a 
is a Drawback, Bounty, or Premium, or of Goods prohibited to be 3 -_ 
8 . ounty, and 
worn or uſed here, to the Prejudice of the Revenue, it ſhall and may be 1 ,l;pjred 
lawtul to and for any Searcher, or other proper Officer of the Cuſtoms, Goods, may be 
after the Entry of any of the ſaid Goods, and before and after the ſhip- examined to 
ping thereof, to open and ſtrictly examine any Bale, Cheſt, Truſs or other { if right en- 
Package, to ſee if the Goods are right entered; and if on ſuch Examina- ed. 
tion the ſame ſhall be found to be right entered, the Searcher or other 
„Officer ſhall, at his own Charge, cauſe the ſame to be repacked, which 
| the Charge ſhall be allowed to ſuch Officer by the Commiſſioners of the Cuſ- 
© toms if they think it reaſonable : But in Caſe the Officer ſhall, on Exami- 
y be nation, fi d ſuch Goods to be leſs in Quantity or Value than 1s expreſſed 
in the Exporter's Indorſement upon his Entry, or any that ſhall be entered 
© under a wrong Denomination, whereby his Majeſty would have been de- 
all be „ frauded, all ſuch Goods may be ſeized and ſhall be forfeited, and the 


mage WW © Owner or Merchant ſhall loſe the Benefit of receiving the Drawback or 
ips Of WW © Bounty for ſuch Goods, and the Value thereof.“ | 
d O- By the 8 Are, c. 13. par. 16. After reciting, that it hath been found Alt Certificate 
un on by Experience, that great Quantities of foreign Goods, after they have been Goods reland- 
; ſame E ſhipped for Exportation, have been privately relanded ; and that the Reme- ed, and the 
nd, if dies already provided by Law have not been ſufficient, to obviate a Practice _ 
ett, O' ſo very prejudicial to the Revenue and all fair Traders, it is enacted, “ that oh ff war 
110g on. 5 if any foreign Goods contained or ſpecified in any Certificate, whereupon to be forſeited- 
\rching any Drawback is to be made, or whereupon any Debenture is to be made 
as ſhall forth for any ſuch Drawback, ſhall not be really and Zona fide ſhipped 

| and exported, the Danger of the Seas and Enemies excepted, or ſhall be 
ods ae We © landed again in any Part of Great Britain, unleſs in Caſe of Diſtreſs to 


rivatel We © fave the Goods from periſhing, which ſhall be preſently made known 
gement to the Perſon or Perſons which are or ſhall be appointed to manage 
coming! B © the Cuſtoms, or principal Officers of the Port, then not only ſuch Cer- 
her Pott WR © tificare Goods ſhall be forfeited, but alſo the Perſon or Perfons, being 
pals, © the Exporters or any others, who ſhall bring back, or cauſe or procure 
nded 0 B* © ſuch Certificate Goods, or any Part of them, to be relanded in any Part 
ertifcae BR © of Great Britain, or be aſſiſting or otherwiſe concerned in unſhipping the 
„ of WE * fame, or by whoſe Privity, Knowledge, or Direction, the ſaid Goods or 
« Port | | * any 
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« any Part thereof ſhall be ſo relanded, ſhall forfeit double the Amount 
® of the ſaid Drawback for ſuch Goods, together with the Veſſels or Boats 
* made uſe of in the landing or conveying the ſame.” | 

By the 5 G. c. 11. par. ö. After reciting, that the Remedies provided by 
Law, to prevent the relanding Goods N to be worn in this King- 
dom, and foreign Goods ſhipped out for Parts beyond the Seas, have been 
inſufficient to put a Stop thereto, it is enacted, “ that if any ſuch Goods 
„ ſhall be unſhipped or put on Shore, unleſs in Caſe of Diſtreſs to fave the 
Ship from periſhing, or in the Preſence of an Officer of the Cuſtorns, the 
& ſ\id Goods ſhall be forfeited; and if the Maſter; Purſer, or other Per- 
& ſon taking Care of any Ship, wherein the ſaid Goods ſhall be laden, ſhall 
« ſuffer of permit any of the faid Goods to be landed or unſhipped, unlels 
& a5 aforefaid, the faid Maſter, Purſer, or other Perſon taking Care of ſuch 
i Ship, hall forfeit the Value of the Goods fo unſhipped or landed.“ 

And by par. 7. After reciting, that Perſons concerned in carrying on ſuch 
fraudulent Practices, do frequently cauſe the Package of ſuch Goods to be 
opened on Board the Ship, during the Time ſhe continues in Port, whereby 
they have a better Opportunity to reland the ſaid Goods, it is enacted, 
* that if the Package of any ſuch Goods ſhall, with the Privity or Conſent 


of the Maſter, Purſer, or other Perſon taking Care of ſuch Ship or Vel- 


ce ſe], be opened on Board any Ship or Veſſel, or put into any other Form 
* or Package, during the Time the ſaid Ship or Veſſel remains in Port, 
* without Leave of one or more of the principal Officers of the Port, the 
% ſaid Maſter, Purſer, or other Perſon taking Care of ſuch Ship or Vel- 
„ ſe], ſhall forfeit one hundred Pounds.” 

By par. 11. Both theſe Clauſes are only to have Continuance for three 
Years, from the twenty-fifth Day of March one thouſand ſeven hundred and 
nineteen, and from thence to the End of the then next Seſſion of Parliament. 

But they have been ſince continued from Time to Time, and by the 27 
G. 2. c. 18. par. 4. are continued to the twenty-ninth Day of September one 
thoufand feven hundred and ſixty, and from thence to the End of the then 
next Seſſion of Parliament. 

It may in general be obſerved, that in the Caſe of Manufactures prohi- 
bired to be worn, and in other Caſes where there is a Drawback, Bounty, 
or Præmium, on the Exportation of any Goods or Manufactures, a Bond is 
directed to be taken, with Condition for the Exporting of ſuch Goods or 
Manufactures, and that the fame ſhall not be relanded in any Part of Great 
Britain. Wherever this is the Caſe; beſides all other Penalties and Fortei- 


tures, the Penalty of ſuch Bond is forfeited, if fuch Goods and Manufactures 
are relanded, 


7. In divers other Caſes, 


By par. 19. It is enated, ** that if any of the Officers, or Perſons ap- 
" er, to manage the Cuſtoms, Searchers, Waiters, or other Perſon or 
e Perſons whatſoever, deputed and appointed by or under them or any of 
“them, or any other Authority whatſoever, and employed in or about the 
« Affairs of the Cuſtoms and Subſidies, ſhall directly or indirectly take of 
«© receive any Bribe, Recompence, or Reward, in any Kind whatſoever, 
to connive at any falſe Entry of any Goods or Merchandize, whereby the 

« King's Majeſty, his Heirs, or Succeſſors, ſhall be defrauded or hindered 
„ in or of his Cuſtoms or Subſidies, or other Sums of Money, or Goods, 
* prohibited to be exported or imported, be ſuffered to . by Way of 
Importation or Exportation, the Perſon or Perſons fo offending ſhall for- 
feit the Sum of one hundred Pounds, and be for ever afterwards inca- 
pable of any Office or Employment under the King's Majeſty, his Heirs 

* and Succeſſors, or any Authority derived from them; as alla the Met- 
** chant, Mariner, or other Perſon, or Perſons whatſgever, who 1 
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" or pay any ſuch Bribe, Recompence, or Reward, as aforeſaid, ſhall for- 


e feit the Sum of fifty Pounds.“ 


By the 9 G. 2. c. 35. par. 24. It is enacted, © that if any Perſon or Penalty on of. 

“ Perſons whatſoever ſhall offer any Bribe, Recompence, or Reward whart- fering a Bribe 
« ſoever, to any Officer or Officers of the Cuſtoms, to connive at or permit — ** 
e any cuſtomable, or prohibited Goods, to be run on Shore, or to connive at toms. 
« any falſe or ſhort Entry of any ſuch Goods, or to do any other Act 
« whereby his Majeſty might be defrauded in his Revenue, every ſuch Per- 
« ſon and Perſons ſhall, for every ſuch Offence, whether the ſame Offer 
& ſhall be accepted or not, forfeit the Sum of fifty Pounds.“ 

By the 8 G. 1. c. 18. par. 3. After reciting, that many Frauds are com- Boats not to 

mitted, to the Prejudice of the Revenue, in the clandeſtine Running of be rowed er 
Goods imported, and in the relanding of Certificate Goods, as well as in ex- 3 OT. 
porting Wool, and the Coin of this Kingdom, by Watermen and others in 
Boars, Wherries, Pinnaces, Barges, and Gallies, which are ſometimes rowed 
with ſix, eight, or twelve Oars, built on Purpoſe for the Smuggling Trade, - 
and, in Caſe of their being purſued by the Officers, do make their Eſcape, 
which may alſo be a Means of bringing in the Infection, it is enacted, 
« that if any Boat, Wherry, Pinnace, Barge, or Gally, rowing, or made or 
« built to row, with more than four Oars, ſhall be found upon the Water, 
« or in any Bargehouſe, Workhouſe, Shed, or other Place, within any of 
« the Counties of Middleſex, Surrey, Kent, or Eſjex, or in the River Thames, 
« either above or below Landen Pridge, or within the Limits of the Ports 
« of London, Sandwich, or Iffwich, or the Members or Creeks to them or 
« either of them reſpectively belonging, ſuch Boar, Wherry, Pinnace, Barge, 
% or Galley, with all her Tackle and Furniture, or the Value thereof, ſhall 
<« be forfeited, and ſhall and may be ſciſed by any Officer or Officers of the 
« Cuſtoms ;- and the Owner or Owners thereot, and any Perſon uſing or 
« rowing in ſuch Boat, Wherry, Pinnace, Barge, or Galley, ſhall alſo forfeit 
« the Sum of forty Pound.” 


But by par. 4. It is provided, “ that this Act ſhall not extend, or be Some Boats of 
conſtrued to extend, to any Barge or Galley belonging to, or to belong more than 
to, his Majeſty, or the Royal Family, or any of them, or to any Long- oa 8 _ 
« Boar, Yawl, or Pinnace, belonging to, and uſed in the Service of, any 46 an 
„Merchant Ship, or Veſſel, or to ſuch Boat, Wherry, Pinnace, Barge, or 

“ Galley, as ſhall be licenſed by the Lord High Admiral, or Commiſſioners 

for executing the Office of Lord High Admiral, or the major Part of the 

« ſame Commiſſioners for the Time being.“ 

By the 4 W.& M. c. 15. /. 14. After reciting, that it is found by Ex- A Penalty 
perience, that great Quantities of Goods are daily imported from foreign upon Inſurers - 
Parts, in a fraudulent and clandeſtine Manner, without paying the Cuſtoms for the Deli- 
and Duties due and payable to their Majeſties, and the ſame hath of late been . 
much increaſed and promoted by ill Men, who, notwithſtanding the Laws r pay- 
already made, do undertake as Inſurers, or otherwiſe, to deliver ſuch Goods ing the Cu{- 
ſo clandeſtinely imported, at their Charge and Hazard, into the Houſes, toms, or of 
Warehouſes, and Poſſeſſions, of the Owners thereof, it is enacted, “ that all 13 
and every Perſon or Perſons whatſoever, who, by way of Inſurance or 
otherwiſe, ſhall undertake or agree to deliver any Goods or Merchandizes, 

* to be imported from Parts beyond the Seas, at any Port or Place within 
* this Kingdom of England, Dominion of Wales, or Town of Berwick, 

without paying the Cuſtoms due and payable for the ſame at ſuch Im- 

portation, or any prohibited Goods whatſoever, or, in purſuance of ſuch 
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Agreement, ſhall deliver, or cauſe or procure to be delivered, any pro- 


** hibited Goods, or ſhall deliver, or cauſe or procure to be delivered, any 
Goods or Merchandizes whatſoever, without paying ſuch Cuſtoms and 
Duties as aforeſaid, knowing thereo!, and all and every their Aiders, 
* Abettors, and Aſſiſtants, ſhall, for every ſuch Offence, forfeit the Sum 
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„ of five hundred Pounds, over and above all other Forfeitures to which 
<« they are already liable by any Act already in Force.“ 
A Penalty alſo And by par. 15. It is enacted, that all and every Perſon or Perſons 
upon the Per- ** whatſoever, who ſhall agree to pay any Sum or Sums of Money for the 
lon ſo inſured. c jnſuring, or conveying, any Goods or Merchandizes that ſhall be fo im- 
e ported, without paying the Cuſtoms and Duties due and payable at the 
« Importation thereof, or of any prohibited Goods whatſoever, or ſhall 
ce receive or take ſuch prohibited Goods into his or their Houſe or Ware. 
e houſe, or other Place on Land, or ſuch other Goods, before ſuch Cuſ- 
*« toms or Duties are paid, knowing thereof, ſhall, for every ſuch Offence, 
<« forfeit the like Sum of five hundred Pounds.“ 
Perſons carry- By the 9 G. 2. c. 35. par. 21. It is enacted, © that all Watermen, Car- 
* oak or men, Porters, or other Perſons whatſoever, employed in carrying any 
klandellinely “ Goods, Wares, or Merchandizes, prohibited, run, or clandeſtinely im- 
imported, to ©* ported, upon whom, or in whole Cuſtody, the ſame ſhall be found or 
forfeit treble ( ſeized, knowing the fame Goods to be prohibited, or to have been clan- 
the Value. « geſtinely run or imported without Payment of thc Cuſtoms, and who 
, ſhall be thereof lawfully convicted, upon his, her, or their Appearance, 
ce or Default, upon the Oath or Oaths of one or more credible Witnels or 
“ Witneſſes, or by the Confeſſion of the Party before one or more Juſtice 
&* or Juſtices of the Peace of the County, Diviſion, or Liberty, where ſuch 
« OFtence ſhall be committed, or the Offender found, which Oxrh ſuch 
« Juſtice or Juſtices are hereby required to adminiſter, ſhal! forfeit treble 

ce the Value of all ſuch Goods.“ : 
Penalty upon By the 8 G. 1. c. 18. par. 10. It is enacted, * that if any Perſon or Per- 
all Perſons re- © ſons ſhall receive or buy, any Goods, Wares, or Merchandizes, clan- 
prays oor v4 &« deſtinely run or imported. before the fame ſha!! have been legally con- 
imported. „ demned, knowing the ſame to be ſo clandeſtinely run or imported, and 
„ ſhall be thereof lawfully convicted, upon his, her or their Appearance, or 
Default, upon the Oath or Oaths of one or more credible Witneſs or 
«© Witneſſes, or by the Confeſſion of the Party, before one or more Juſtice 
or Jultices of the Peace of the County, Diviſion, or Liberty, where ſuch 
“ Oſtence ſhall be committed, or the Offender found, which Oath ſuch 
juſtice or Juſtices of the Peace are hereby required to adminiſter, the 
* Perſon ſo convicted ſhall forfeit the Sum of twenty Pounds,” . 
By par. 27. This Clauſe was to have Continuance for the Space of two 
Years, from the twenty-fifth Day of March one thouſand ſeven hundred and 
twenty-two, and from thence to the End of the then next Seſſion of Par- 
liament, and no longer. 
But it has been from Time to Time continued, and by the 27 G. 2. 7. 
18. par. g. is continued till the Twenty-ninth Day of September one thou- 
ſand ſeven hundred and ſixty, and from thence to the End of the then next 

Seſſion of Parliament. | EY, | 
Concealers of By 11 G. 1, c. 30. par. 16, It is enacted, © that if any Perſon or Perſons 
run or prohi- “ whatſoever, ſhall knowingly harbour, keep, or conceal, or ſhall know- 
. 83 „ ingly permit or ſuffer to be harboured, kept, or concealed, any prohi- 
Ne * bited Goods, or any run Goods, Wares, or Merchandizes whattoever, 
and treble he which are liable to any Duty or Duties of the Cuſtoms, the Party or Par- 
Value thereof. ©* ties offending therein, whether he, ſhe, or they, have or have not, or do 
* or do not claim or pretend to have, any Property or Intereſt in ſuch 
* Goods, Wares, or Merchandizes, ſo harboured, kept, or concealed, ſhall, 
for every ſuch Offence, forfeit ſuch Goods, Warcs, and Merchandizes, 
and treble the Value thereof.” 

Penalty upon By par. 18 & 19 it is enacted, © that if any Perſon or Perſons what- 
Heap? < ſoever, ſhall offer, or expoſe, to Sale any prohibited Goods, Wares, or 
Nn „ Merchandizes whatſoever, or any which actually have been, or ſhall, by 
Goods run, or. the Party or Parties offering or expoſing the ſame to Sale, be pretended 


2 lo „ to have been run, all ſuch Goods, Wares, and Merchandizes, gente 
to be. ». | (e 
2 ** With 


* 
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« with the Package whatſoever including and containing the ſame, ſhall be 


“ forfeited, and ſhall or may be ſeized by the Party or Parties to whom the 
* ſame ſhall be ſo offered or expoſed to Sale; and the Perſon or Perſons, 


« ſo offering or expoſing ſuch prohibited or run Goods, Wares, and Mer- 
& chandizes to Sale, ſhall alſo forfeit the treble Value thereof.” 


By par. 20 & 21. It is enacted, * that all prohibited or run Goods, penalty upon 


% Wares, or Merchandizes whatſoever, fo, or as ſuch, bought by any Per- Perſons buy- 
* ſon or Perſons whatſoever, together with the Package containing the in ſuch 


“ ſame ſhall be forfeited, and ſhall or may be ſeized, and taken from the 


Goods. 


% Buyer or Buyers thereof, by the Seller or Sellers thereof; and the Perſon 
&* or Perſons who ſhall buy any ſuch prohibited or run Goods, Wares or 
„ Merchandizes, or which by the Scller, at the Time of felling thereof, 
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* ture of ſuch Certificate Goods, every Perſon or Perſons, 
any Certificate Goods ſhall come knowingly, after the unſhipping thereof, hof Hands 


* ſhall be pretended to be either prohibited or run, ſhall alſo forteit treble 


the Value thereof.” 


But by par. 21. It is declared, © that it is not meant or intended by this The treble 

Act, that as well the Party or Parties buying, as alſo the Party or Parties Value not to 
ſelling, or offering or expofing to Sale, ſuch Goods, Wares, or Merchan- 
dizes as aforeſaid, ſhall, in any Caſe or Caſes, both and each of them re- 
ſpectively forfeit, or be proſecuted, for the treble Value of one and the 
ſame identical Parcel or Parcels of fuch Goods, Wares or Merchandizes, 
but that the Party or Parties, whether Buyer or Seller of, or offering or 
expoling to Sale, ſuch Goods, Wares or Merchandizes, who with Effect 
ſhall firſt proſecute the other of the ſaid Parties for ſuch the treble Value of 
ſuch 7462 of Wares or Merchandizes, ſhall, in every ſuch Caſe or Cafes, 
be and 1s hereby declared diſcharged, and acquitted of and from the like 
Forfeiture, or being proſecuted, for or on Account of the treble Value 
of ſuch Goods, Wares and Merchandizes, for and on Account whereof 
the other Party or Parties ſhall be proſecuted with Effect.“ 


both Buyer 
and Seller. 


By the 8 Anne, c. 7. par. 17, It is enacted, “that, beſides the Forfei- Penalty upon 


ture of ſuch Goods, all Perſons, to whoſe Hands any prohibited or un- the Perſon to 
cuſtomed Goods ſhall knowingly come, after the unſhipping thereof, ſhall 3 
forfeit treble the Value thereof, together with all Horſes, and other Cattle Pore 


a : - un Goods 
and Carriages whatſoever, made uſe of in the Removing, Carriage, or hall come. 


Conveyance, of any of the aforeſaid Goods.” 
By the 8 Anne, c. 13. par. 16. It is enacted, * that, beſides the Forfei- Penalty upon 
to whoſe Hands the Perſon to 


ſhall forfeit double the Amount of the Drawback for ſuch Goods, toge- — 
ther with all the Horſes, or other Cattle and Carriages whatſoever, made come. 

uſe of in the Removing, Carriage, or Conveyance, of the ſame.” _ | 
By the 9 G. 2. c. 35. par. 30. It is enacted, * that if any Perſon or Per- Penalty upon 
ſons, who keep or ſhall keep any Tavern, Ale-houſe, Victualling-houſe, 2 
or other Houle, where Ale, Wine, Brandy, or other ſtrong Liquors, being © | 
ſhall be fold by Retale, ſhall knowingly receive, harbour or entertain, Smuggler. 
any Perſon or Perſons againſt whom any Capias or other Proceſs of- Ar- | 
reft ſhall have iſſued, for having beat, abuſed, or obſtructed any Officer 

or Officers of the Cuſtoms in the Execution of their Office, or for any 

Offence or Offences that are or ſhall be committed againſt any of the 

Laws, now in being, for preventing Frauds in Relation to the Revenues 

of the Cuſtoms, or for any Crime or Crimes whatſoever that ſhall be 
committed or done in prejudice of the ſaid Revenue, and to which Capzas 

or other Proceſs the Sheriff, or other Officer having Execution of the faid 

Proceſs, thall have returned, that ſuch Perſon or Perſons cannot be found, 

and which Perſon or Perſons ſhall not have appeared to the ſaid Procels, 

or ſtall knowingly harbour, receive or entertain, any Perſon or Perſons, 

who having been in Priſon for any of the ſaid Offences ſhall have eſca- 

ped, or who ſhall have been convicted for the ſame, and ſhall fly from 


Juſtice, ſhall forfeit one hundred Pounds, and be rendered incapable of 


having 


be forfeited by 


amd ** 


560 Smuggling. 


having a Licence for keeping any Tavern, Ale-houſe, or Victualling- 
houſe, or ſelling Wine, Ale, Brandy, or other ſtrong Liquors, by retale 
* for the future.“ 

But by par. 31. It is provided, that no Perſon ſhall ſuffer any D_ 
or Diſability for ſuch receiving, harbouring or entertaining, unleis public 
Notice ſhall have been given, ſix Days before in two ſucceeding Gazettes, 
of the abſconding of the Perſon or Perſons who ſhall be ſo received, 
harboured or entertained, and alſo by Writing to be fixed to the Door of 
the Pariſh Church, where ſuch Perſon or Perſons laſt dwelt before his 
abſconding.“ | 


Penalty on the By the 19 G. 2. c. 34. par. 6. It is enacted, © that if any Officer or 
Hundred oz. | Officers of his Majeſty's Revenue, or other Perſons being employed in 
NN the ſeizing, or conveying, or ſecuring any Wool, or Goods, forfeited on 
ſtruted, or Account of their being prohibited or uncuſtomed Goods, or in endea- 
Goods ieized . vouring to apprehend any Offender againſt this Act, ſhall be beat, wound- 
are reſcued. «© eq, maimed, or killed by any Offender againſt this Act, or the ſaid 
Wool, or other Goods, ſhall be reſcued by Perſons ſo armed as in this 
Act before mentioned, in all ſuch Caſes reſpectively, the Inhabitants of 
every Rape or Lath, in ſuch Counties as are divided into Rapes and Laths, 
and in every other County the Inhabitants of every hundred, where ſuch 
Facts ſhall be committed, within that Part of Great Britain called England, 
ſhall make full Satisfaction and Amends for all the Damages, which ſuch 
Officers or Perſons ſhall reſpectively ſuffer, by ſuch beating, wounding, 
and maiming reſpectively, and by the Loſs of ſuch Goods ſo ſeized and 
received, and ſhall alſo pay the Sum of one hundred Pounds, for each 
Perſon ſo killed, to the Executors or Adminiſtrators of ſuch Officers or 
Perſons fo killed as aforeſaid; and that ſuch reſpective Officers and other 
Perſons, and their ſaid Executors and Adminiſtrators, ſhall be and are 
hereby enabled to ſue for and recover ſuch their Damages, ſo as the Sum 
to be recovered for ſuch beating, wounding, or maiming, ſhall not ex- 
ceed forty Pounds, nor for the Loſs of the Goods two hundred Pounds, 
againſt the Inhabitants of the ſaid Rape or Lath, in ſuch Counties as are 
divided into Rapes or Laths, and in every other County the Inhabi- 
tants of every hundred, who by this Act ſhall be made liable to anſwer 
all or any Part thereof.” 


: But by par. 8. It is provided, “ that where any Offender ſhall be appre- 

hended and convicted of ſuch Offence, within the Space of ſix Calendar 
Months after the Offence is committed, no Hundred, Rape, or. Lath, or 
any Inhabitant thereof, ſhall be in any wiſe ſubje& to make any Satisfac- 


tion for ſuch Damages, or to pay the ſaid one hundred Pounds to the 
Executors or Adminiſtrators of ſuch killed Perſon.” 


— 


tl 


(G) Of the cozpozal Puniſhments to which 
Perſons guilty of this Offence oz Pzactices 
thereto tending are Uable. 


1. Impziſonment. 


For *forcibly D Y the 13 £9 14 C. 2. c. 11. par. 6. It is enacted, « that if any Officer 
9 20 or Officers of the Cuſtoms ſhall be, by any Perſon or Perſons, armed 
— r © with Club, or any Manner of Weapon, forcibly hindred, affronted, abu- 


Aſſſtant. ** ſed, beaten or wounded, either on Board any Sbip or Veſſel, or . 
6 1 s 
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« the Land or Water, in the due Execution of their Office, all and every 
« Perſon or Perſons fo reſiſting, affronting, abuſing, or wounding the ſaid 
« Officer or Officers, or their Deputies, or ſuch as ſhall act in their Aid or 
 « Aſſiſtance, ſhall by the next Juſtice of Peace, or other Magiſtrate, be 
« committed to Priſon, there to remain till the next Quarter-Seffions ; and 
« the Juſtices of Peace of the ſaid Quarter-Seſſions are hereby impowered 
<« to puniſh the Offender by Fine, not exceeding one hundred Pounds, and 
„ the Offender is to remain in Priſon till he be diſcharged, by order of 
* the Exchequer, both of the Fine and of the Impriſonment, or diſcover 
„ the Perſon that ſet him on Work, to the End that he may be legally 
« proceeded againſt,” | 

By par. 8. It is enacted, © that if any Officer of any Port, Member or of Officet ſot 
“ Creek, ſhall grant or make any falſe Certificate of any Goods or Mer- making a falſs 
« chandizes, which ſhould have been landed out of any Ship or Veſſel, Certificate. 

„ ſuch Officer ſhall ſuffer one Year's Impriſonment without Bail or Main- 
„prize, and be further liable co ſuch corporal Puniſhment as the Court of 
« Exchequer ſhall think fit.“ 

By the 5G. 1. c. 11. par. 7. It is enacted, that if any Maſter, Purſer, Of Maſter 
« or other Perſon, taking Charge of any Ship or Veſſel, ſhall permit or * = 
« ſuffer any Goods prohibited to be worn in this Kingdom, or any foreign edited * 
Goods ſhipped out for Parts beyond the Seas, to be unſhipped or landed, Certificate 
or the Package of any ſuch Goods to be opened, or put into any other Goods to be 
« Form, during the Time the ſaid Ship or Veſſel remain in Port, without vpened in 
Leave of one or more of the principal Officers of the Port, ſuch Maſter, . 

« Purſer, or other Perſon: ſhall, beſides being ſubje& to the Forfeiture of 
e one hundred Pounds, ſuffer ſix Months Impriſonment without Bail or 
«© Mainprize.” e | 

By 6G. 1. c. 21. par. 32. After reciting, that illegal Importations and Of Maſtet fot 
Exportations cannot be carried on by Ships or Veſſels, if the Maſters or offering pro- 
Commanders thereof do take due Care to prevent the ſame, it is enacted, bug or 
6 that if the Maſter, Purſer, or other Perſon taking Charge of any Ship or many he 
« Veſſel, ſhall ſuffer any uncuſtomed or prohibited Goods, to be put out of ſhipped or un- 
* the ſaid Ship or Veſſel into any Hoy, Lighter, Boat or Bottom, to be ſhipped. 

% laid on Land, or ſhall ſuffer any Wool, Wool-fclls, Mortlings, Short- 
e lings, Yarn made of Wool, Wool-flocks, Fullers-Earth, Fulling- Clay, 

« or Tobacco-Pipe-Clay, to be put on Board ſuch Ship or Veſſel, to be 
“carried to Parts beyond the Seas, he or they ſo offending, being convict- 
© ed thereof, ſhall, beſides the Penaliics and Forfcitures to which they will 
„be liable by any Law now in being, ſuffer ſix Months Impriſonment 
„ without Bail or Mainprize.” 

By the 8 G. 1. c. 18. par. 10. After directing, that any Perſon or Per- Por receiving 
ſons, convicted of knowingly receiving or buying any run Goods, before tun Goods. 
the ſame ſhall have been lawfully condemned, ſhall be liable to a Diſtreſs for te 558. 
the Penalty of twenty Pounds, it is enacted, “that, for want of ſuch Dif- 
<« treſs, every ſuch Offender ſhall be committed to Priſon, without Bail or 
* Mainprize for the Space of three Months,” 


2. Uhipping. 


By the 9 G. 2. c. 35. par. 18. It is enacted, “that, upon Information of a Perfon 
* to be given upon Oath, before one or more Juſtices of the Peace in any lurking upon 
County, - City. or Liberty whatſoever, that any Perſon. or Perſons are or à ny Coaſt or 
„ ſhall be lurking, waiting, or loitering, within five Miles from the Sea Rübe 
** Coaſt, or from any navigable River, and that there is reaſon to ſuſpect, tn 
* that they wait with Intent to be aiding and affiſting in the running, 
* landing, or carrying away, any prohibited or uncuſtomed Goodc's, it ſhall 
** and may be lawful, to and for every ſuch Juſtice and Juſtices, to caſe all 
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Such Perſon to 
have Time to 
make his In- 
nocence ap- 


Pear. 


Of Perſons 
carrying pro- 
hibited or run 
Goods. 
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Of Perſons to 
the Number 
of eight forci- 
bly obſtructing 
an Officer, 
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other Perſons whatſoever, convicted of carrying any Goods or Merchandizes' 


ſuch Perſons to come and be brought before him and them, and to 
grant his, or their Warrant or Warrants for the apprehending ſuch 
Offender, and bringing him or them before any of the ſaid Juſtices of 
the Peace, and if ſuch Perſons ſhall not give a ſatisfactory Account of 
themſelves, and their Callings and Employments, or otherwiſe make it 
appear, to the Satisfaction of ſuch Juſtice or Juſtices, that they are not to 
be employed, or concerned in, or to be aiding or aſſiſting in, the carrying 
on any fraudulent or clandeſtine Trade, or unlawful Buſineſs or Occupa- 
tion, and are not at ſuch Place as aforeſaid with Intent to carry on the 


+ ſaid clandeſtine Practices, then every ſuch Perſon, who ſhall not give ſuch 


Account and Satisfaction to ſuch Juſtice or Juſtices, ſhall be committed 
to the Houſe of Correction, there to be whipt, and kept to hard Labour 


for any Time, which ſuch Juſtice or Juſtices ſhall in his or their Diſere- 
* tion think meer, not exceeding one Month.” 


But by par. 19. It is provided, “that if any ſuch Perſon, ſo brought 
before ſuch Juſtice or Juſtices, ſhall deſire Time for the making it ap- 


pear, that he or they is or are not concerned in any of the faid fraudu- 


lent or clandeſtine Practices, ſuch Perſon or Perſons ſhall not be puniſh- 
ed by whipping or other Correction; but that then and in every ſuch 


Caſe, it ſhall and may be lawful, to and for every ſuch Juſtice and Juſ- 


tices, to commit ſuch Perſon and Perſons to the common Gaol, there 
to remain and continue, until he or they ſhall give ſuch Account of him 
or themſelves, or make Proof of the Matters aforeſaid, to the Satisfac- 
tion of ſuch Juſtice or Juſtices, or until ſuch Perſon or Perſons ſhall give 
and find good and ſufficient Security, to the Approbation and Satisfaction 


of the ſaid Juſtice or Juſtices, not to be guilty of any of the ſaid Offen- 


ces, or fraudulent, clandeſtine, or indirect Practices.“ | 
By par. 21. After direCting, that all Watermen, Carmen, Porters, and 


knowing the ſame to be prohibited or run, ſhall be liable to a Diſtreſs for 
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inflicted by Law, on ſuch who ſhall forcibly hinder Officers of the Cuſtoms 
in the due performance of their Duty, has proved inſufficient, it is enacted, 
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the Penalty of treble the Value of ſuch Goods, it is enadted, * that , for 


want of ſuch Diſtreſs, every ſuch Offender ſhall be committed to the 
Houſe of Correction, there to be whipt, and kept to hard Labour for 
any Time, which the Juſtice or Juſtices of the Peace, committing him 


or her, ſhall in his or their Diſcretion judge meet, not exceeding three 


Months.” : 


3- Tranipo:tation. 
By 6 G. 1. c. 21. par. 34, After reciting, that the Puniſhment already 


that if any Officer or Officers of the Cuſtoms be forcibly hindred, 
wounded, or beaten, in the due Execution of their Office, by any 
Perſons armed with Club, or any Manner of Weapon, tumultuouſly 
aſſembled in the Day or Night, to the Number of eight or more Perſons, 
all and every Perſon or Perſons fo hindring, wounding, or beating the 
ſaid Officer or Officers, or ſuch as ſhall act in their aid or Aſſiſtance, 
being convicted thereof, ſhall, by order of the Court, before whom ſuch 
Offender or Offenders ſhall be convicted, be tranſported to ſome of his 
Majeſty's Colonies and Plantations in America, for ſuch Term as the 
Court ſhall think fit, not exceeding ſeven Years, in the ſame Manner as, 
by an Act made in the fourth Year of his preſent Majeſty's Reign, inti- 
tuled, An Af for the further preventing Robbery, &c. the Offenders 


therein mentioned are to be tranſported to the ſaid Colonies and 
Plantations.” 
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By the 8 G. 1. c. 18. par. 6. It is enacted, „that all and every Perſon Of Perſons 

& and Perſons, who ſhall be found paſſing, knowingly and willingly, with * ors 
&« any foreign Goods or Commodities landed from any Ship or Veſlel, 3 
« without the due Entry and Payment of the Duties by Law charged with uncuſ. 
6 thereon, in his, her or their Cuſtody, from any of the Coaſts of this King- tomed Gocds4 
« dom, or within the Space of twenty Miles of any of the ſaid Coaſts, and ſhall 

« be more than five Perſons in Company; or ſhall carry any offenſive Arms 
or Weapons; or wear any Vizard, Maſk, or other Diſguiſe, when paſ— 

&« ſing with ſuch Goods or Commodities as aforeſaid ; or ſhall forcibly hinder 

« or reſiſt any Officers of the Cuſtoms in the ſeizing or ſecuring any Sorts 

« or Kinds of run Goods or Commodities, ſhall be deemed and taken to be 

„Runners of foreign Goods and Commodities, within the Meaning of this 

« preſent Act, and, being convicted of or for any of the ſaid Offences, for 

* which he, ſhe or they ſo convicted are by this preſent Act declared to be 

% deemed, and taken to be Runners of foreign Goods and Commodities, 

4 ſhall be adjudged guilty of Felony, and ſhall, for ſuch his, her or their 
Offence, be tranſported as a Felon to ſome one of his Majeſty's Colonies 
or Plantations in America, there to remain for the Space of ſeven Years, 
in the ſame Manner as Felons are appointed to be tranſporied by an Act | 
made in the fourth Year of his Majeſty's Reign, intituled, An a for 1 
« the further preventing Robbery, Cc. and by another Act made in the 48 
„ ſixth Year of his Majeſty's Reign, intituled, An AF for the further pre- | 
&« venting Robbery, Cc. | 

By the 9 G. 2. c. 35. por. 10. After reciting, that divers diſſolute and Of three of 

diſorderly Perſons frequently appear in great Gangs near the Sea Coaſts, more Ferlons 
and the Shores of navigable Rivers, and in and about Towns and Villages e ae 
adjacent thereto, and in divers other Parts of this Kingdom, carrying Fire ine running of 
Arms, and other offenſive Weapons, to the great Terror of his Majeſty's Goods. 
Subjects, and the Hindrance of the Civil Officers, and the Officers of the 
Cuſtoms and Exciſe, in the Execution and Diſcharge of their Duty, and 
during their Abode there commit great Spoil and Devaſtation to the Eſtates 
thereabouts, in order to be aiding and aſſiſting in the clandeſtine running, 
landing, or carrying away, prohibited and uncuſtomed Goods, and to rel- 
cue the ſame, after Seizure, from the Officers of the Cuſtoms and Exciſe, 


—— — — 
— ow — 


— 2 
* yn + _ — 2 Mr own 
— —e— A”... - 
<5 oy — — — — - as 
- - _— — — 5 
Ne 2 — 


— — — — 
———— 


and to watch for Opportunities for that Purpoſe; and that ſeveral Officers of 
- the Revenue, and other their Aſſiſtants, have been wounded, maiined, aud 
ſome of them murdered, in the Execution of their Office, and great Quan- 
tities of run Goods have been reſcued after Seizure, and Sheriffs, and other 
Civil Officers, have been forcibly hindered from the Execution of Proceſs, 
it is enacted, ** that, upon Information to be given on Oath, before any 
| * one or more of his Majeſty*s Juſtices of the Peace in any County, City, 
ly or Liberty whatſoever, that any Perſons, to the Number of three or 
NS * more, are or have, after the twenty-fourth Day of June in the Year of 
d, our Lord one thouſand ſeven hundred and thirry-fix, been aſſembled for 
d, * any of the Purpolcs aforeſaid, and are or have been armed with Fire | 
ny Arms, or other offenſive Weapons, ſuch Juſtice or Juſtices of the Peace | 
ſly = © ſhall and may grant his or their Warrant, to the Conſtables, Head- | 
ns RE © boroughs, and other Peace Officers whatſoever, or any of them, re- 


* (iſtance, as many of his Majeſty's Subjects as may be thought neceſſary, 
* for the apprehending all and every Perſon and Perſons, againſt whom 

* ſuch Information ſhall be given as aforeſaid, and ſuch Juſtice or Juſtices 

** ſhall and may, if upon due Examination he (hall find Cauſe, commit all i 
and every or any of the ſaid Perſon and Perſons to the next County Gao], ö 
(there to remain without Bail or Mainprize, until he, ſhe, or they, ſhnall mt 
be diſcharged by due Courſe of Law; and all and every ſuch Perſon and | 
= Perſons, upon due Proof of his, her, or their being aſſembled, and i 
armed as aforcſaid, in order to be aiding and aſſiſting in the clandeſtine 


* running 


the WW © quiring ſuch Officer and Officers reſpectively, to take to his and their Af- | N 
&; | 
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« running, landing, or carrying away, prohibited or uncuſtomed Goods, 
« and upon Conviction of and for ſuch Offence, ſhall be adjudged guilty of 
* Felony, and ſhall be tranſported as a Felon to ſome or one of his Ma- 
« jeſty's Colonies, or Plantations in America, there to remain for ſeven 
«- Ton.” 
Soo" 6466 The Defendant being indicted on this Act, it was found by a Special 
The King and Verdict, that there were above three in Company, and that all the others 
Fletcher. had Fire Arms, but that the Defendant had only a common Horſewhip. 
Upon Argument, the Court ſtrongly inclined, that he was not guilty, for 
the Act makes the being armed a material Circumſtance in each Man's 
Caſe, and thoſe Acts are to be taken ſtrictly. They did not however de. 
termine it upon the firſt Argument; but gave Mr. Attorney General Time 
to conſider of it. He, upon Conference with Mr. Solicitor General, de- 
clined to argue ity and the Priſoner had Judgment, and was diſcharged, 
For forcibly By 9 G. 2. c. 35. par. 28. After reciting, that the Puniſhment, to 
obſtructing an which ſuch Perſons, as ſhall forcibly obſtruct or hinder any Officer of the 
org oP Cuſtoms, being on Board any Ship, Boat, or Veſſel, within the Limits of 
vp board. any Port of this Kingdom, are liable by Law, hath proved inſufficient, it 
is enacted, *©* that if any Officer or Officers of the Cuſtoms, being on Board 
any Ship, Boat, or Veſſel, within the Limits of any of the Ports of this 
% Kingdom, ſhall be forcibly hindered, oppoſed, obſtructed, wounded, or 
e beaten, in the due Execution of his or their Office or Duty, by any Per- 
e ſon or Perſons whatſoever, either in the Day or Night, all and every 
„ Perſon and Perſons, ſo forcibly hindering, oppoſing, obſtructing, wound- 
<* ing, or beating, the ſaid Officer or Officers in the Execution of his ar 
ce their Office, and all ſuch as ſhall act in their Aid or Aſſiſtance, being con- 
e victed thereof, ſhall by Order of the Court, before whom ſuch Offender 
U ä * or Offenders ſhall be convicted, be tranſported to ſome of his Majeſty's 
'Y | „ Colonies or Plantations in America, for Ech Term as ſuch Court ſhall 
* think fir, not exceeding ſeven Years.” | | 
For harbour- By the 19 C. 2. c. 34. par. 3. It is enacted, © that all and every Perſon 
ing Perſons at. «© and Perſons who ſhall, after the Time appointed for the Surrender of 
OY n. any Perſon or Perſons, charged upon Oath with any of the Offences be- 
9. e. 34 4 fore mentioned in this Act, ſhall be expired, harbour, receive, conceal, 
aid, aber, or ſuccour, ſuch Perſon or Perſons; knowing him to hay 
been ſo charged, and to have been required to ſurrender him or themſelves 
* by ſuch Order or Orders as by that is directed to be made, and not to have 
&* ſurrendered him or themſelves purſuant to ſuch Order or Orders, being 
& proſecuted for the ſame wi:hin one Year after the Offence committed, 
„ and lawfully convicted thereof, ſhall be guilty of Felony, and ſhall be 
„ tranſported as a Felon or Felons to ſome or one of his Majeſty's Co 
lonies or Plantations in America, there to remain for the Space of ſeye 
8 | 


| 
| | 4. Death. | 
h II Perſons li- By the 9 G. 2. c. 25. All Perſons are indemnified for, and diſchargil { 
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ble to be traaſ. from, all Penalties, Forfeitures, Indictments, Outlawries, Convictions and 
ported are af- 


* or king he Judgments, except in a few Caſes therein mentioned, incurred, had d 1 
W .. Benefit of the given, or that may ariſe or accrue for or by Reaſon or Means of Offencs lh 
# Indemnity againſt the Cuſtoms, committed before the Twenty-ſeventh Day of 4" 
a guilty of the in the Year of our Lord one thouſand ſeven hundred and thirty-ſix. BY 

lame Offences. But by par. 7. It is provided, © that if any Perſon or Perſons, who ha 
e been guilty of any Offence or Offences, for which ſuch Perſon or Peru 

« 1s or are, by any Law or Statute now in Being, liable to be tranſports 

* as a Felon or Felons, ſhall for any of the ſaid Offences take or rec: 

the Benefit of this preſent Act, and ſhall afterwards be guilty of , 


commit any of the ſaid Offences, for which he, ſhe or they is or are "i 


„ 1121-8 ; 
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again indemnified for all Offences againſt the Cuſtoms, except as therein is 
excepted, committed before the firſt Day of May in the Year of our Lord 
one thouſand ſeven hundred and forty-five z and there is in this the ſame 
Proviſion, that all 'who, being liable to be tranſported, ſhould take the Be- 
nefit of this Act, and be again guilty of ihe ſame Offence, ſhall ſuffer Death 
as in Caſes of Felony without Benefit of Clergy. 

By the 19 G. 2. c. 34. par. 1. After reciting, that divers diſſolute Per- 1 Perſons to 
ſons have aſſociated themſelves, and entered into Confederacies to ſupport one the Number of 
another, and have appeared in great Gangs in divers Parts of the Kingdom, chte aſſembie 
carrying Fire Arms or other offenſive Weapons, and when ſo aſſembled have pager ere 
been aiding and aſſiſting in running, landing, or carrying away, prohibited gye Weapons, 
or uncuſtomed Goods, or Goods liable to Duties of Excile z or in the illegal 
relanding of any Goods or Merchandizes, which have been ſhipped or ex- 
ported upon Debenture or Certificate; or in reſcuing the ſame after Seizure 


y or in obſtructing the Officers of the Revenue in the Execution of their Of- 
l fice, to the great Diſcouragement of the fair Trader, and the Loſs of the 
or publick Revenue; and that ſeveral Officers of the Revenue, and their Aſ- 
n- ſiſtants, have been wounded, maimed, and ſome of them killed, when in 
er the Execution of their Office, or otherwiſe, by the ſaid diſſolute Perſons, fo 
y's aſſociated and aſſembled as aforeſaid, to the great Terror of his Majeſty's 
all peaceable Subjects, in Defiance of the Laws, and to the utter Subverſion of 


all civil Authority and Power whatſoever, it is enacted, That if any Per- 


ſon % ſons, to the Number of three or more, ſhall, from and after the twenty- 
of « fourth Day of July in the Year of our Lord one thouſand ſeven hundred 
be- e and forty- ſix be afſembled, in order to be aiding and aſſiſting in the illegal 
eal, « Exportation of Wool, or other Goods prohibited to be exported, or the 
dae carrying of Wool, or other ſuch Goods, in order to ſuch Exportation; or 
vez e in the running, landing, or carrying away prohibited or uncuſtomed 
have © Goods, or Goods liable to pay any Duties, which have not been paid or 
eing « ſecured; or in the illegal relanding of any Goods whatſoever, which have 
reed, been ſhipped or exported upon Debenture or Certificate; or in reſcuing or 
| be te taking away the ſame, after Seizure, from any Officer or Officers of the 


« Cuſtoms or Exciſe, or other his Majeſty's Revenue, or other Perſon or 
« Perſons employed by him or them, or aſſiſting him or them, or from the 
% Place where they ſhall be lodged by him or them; or in reſcuing any 
« Perſon, who ſhall be apprehended for any of the Offences made Felony by 
« this or any other Act relating to the Revenues of the Cuſtoms or Excil: ; 
or in the preventing the apprehending of any Perſon, who ſhall he guilty 
„of any ſuch Offence; or in caſe any Perſons, to the Number of three or 
% more, ſo armed as aforeſaid, ſhall, after the ſaid twenty-fourth Day of 
% July, be fo aiding or aſſiſting; or if any Perſon ſhall, after the ſaid twen- 
« ty-fourth Day of Fuly, have his Face blacked, or wear any Vizard, Maſk, 
or other Diſguiſe, when paſſing with ſuch Goods; or ſhall forcibly hinder, 
s obſtruct, aſſault, oppoſe or reſiſt, any of the Officers of the Cuſtoms or 
* Exciſe, or other his Majeſty's Revenue, in the ſeizing and ſecuring any 
% ſuch Goods; or if any Perſon or Perſons, after the ſaid twenty- fourth Day 
% of Fuly, ſhall maim or dangerouſly wound any Officer of the Cuſtoms or 
« Exciſe, or any other his Majeſty's Revenue, in his attemping to go on 
board any Ship or Veſſel, within the Limits of any of the Ports of this 
Kingdom; or ſhoot at, maim, or dangerouſly wound him, when on 
Vor. IV. 7 E * board 
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If Perſons 
charged with 
ſuch Offences 
do not fur- 
render them- 
ſelves. 


board ſuch Ship or Veſſel, and in the due Execution of his Office or Duty, 
then every Perſon ſo offending, being thereof lawfully convicted, ſhall be 
adjudged guilty of Felony, and ſhall ſuffer Death as in Caſes of Felony 
without Benefic of Clergy.” 

By par. 2. For the more eaſy and ſpeedy bringing of the Offenders againſt 


this Act to Juſtice, it is enacted, That, if any Perſon or Perſons ſhall be 


cc 


co 


charged with being guilty. of any of the Offences aforeſaid, before any 
one or more of his Majeſty's Juſtices of Peace, or before one of the 
Juſtices of his Majeſty's Court of King's Bench, it the Offence be com- 
mitted in England, or before the Lord Juſtice General, or one of the 
Lords of Juſticiary, or any one or more of his Majeſty's Juſtices of Peace in 
Scotland, if the Offence be committed in Scotland, by Information of one 
or more credible Perſon or Perſons, upon Oath, by him or them to be 
ſubſcribed, ſuch Juſtice of the Peace or Juſtice of the King's Bench, or 
Lord Juſtice General, or Lord Juſtice Clerk, or Lord of Juſticiary re- 
ſpectively, before whom ſuch Intormation ſhall be made as aforeſaid, ſhall 
forthwith certify under his Hand and Seal, and return ſuch Information to 
one of the principal Secretaries of Srate of his Majeſty, his Heirs or 
Succeſſors, who is hereby required to lay the ſame, as loon as conveniently 
can be, before his Majeſty, his Heirs or Succeſfors, in his or their Privy 
Council; whereupon it ſhall and may be lawful for his Majeſty, his Heirs 
or Succeſſors, to make his or their Order, in his or their ſaid Privy 
Council, thereby requiring and commanding ſuch Offender or Offenders 
to ſurrender him or themſelves, within the Space of forty Days after the 
Publication thereof in the London Gazette, to the Lord Chief Juſtice, or 
any other of his Majcſty's Juſtices of the Court of King's Bench, or to 
any one of his Majeſty's Juſtices of the Peace, if the Offence be com- 
mitted in England; or to any of the Lords of Juſticiary, ot to any of his 
Majeſty's Juttices of the Peace in Scotland, it rhe Offence be committed 
in Scotland; who is hereby required, upon ſuch Offender or Offenders 
ſurrendering him or themſelves, to commit him or them without Bail or 
Mainprize to the County Gaol, or to the Gaol or Priſon of the Place 
where he or they ſhall fo ſurrender, to the End that he or they may be 
forth coming, to anſwer the Otfence or Offences, wherewith he or they 
ſhall ſtand charged according to due Courſe of Law; which Order the 
Clerks of his Majclty's Privy Council ſhall cauſe to be forthwith printed 
and publiſhed in the to ſucceſſive London Gazettes, and to be forthwith 
tranſmitted to the Sheriff of the County where the Offence ſhall be com- 
mitted, who ſhall, within fourteen Days atter the Receipt thereof, cauſe 
the ſame to be proclaimed, between the Hours of ten in the Morning 
and two in the Afternoon, in the Market Places, upon the reſpective 
Market Days, of two Marker Towns in the ſame County, near to the 
Place where ſuch Offence ſhall have been committed; and a true Copy 
of ſuch Order ſhall be affixed upon ſome publick Place in fuch Market 
Towns; and in caſe ſuch Offender or Ottenders ſhall not ſurrender him 
or themſelves, purſuant to ſuch Order of his Majeſty, his Heirs or Suc- 
ceſſors, to be made in Council as aforeſaid, he or they ſo neglecting ot 
refuſing to ſurrender him or themſelves as aforeſaid, or eſcaping after ſuch 
ſurrender, ſhall, from the Day appointed for his or their ſurrender 3s 
aforeſaid, be adjudged, deemed, and taken to be, convicted and attainted 
of Felony, and ſhall ſuffer Pains of Death as in Caſes of a Perſon con- 
victed and attainted by Verdict and Judgment of Felony without Benefit 
of Clergy; and it ſhall be lawful to and for the Court of King's Bench, t 
the Juſtices of Oyer and Terminer, or general Gaol Delivery, for the 
County or Place where ſuch Perſon ſhall be, to avoid Execution againſt 
ſuch Offender and Offenders, in ſuch Manner as if he or they had beef 
convicted and attainted in the ſaid Court of King's Bench, or before ſuch 
Juſtices of Oyer and Terminer, or general Gaol Delivery reren 


Smuggling. 


By par, 17. This Act was to have Continuance for the Space of ſeven 
Years, and from thence to the End of the next Scſſion of Parliament. 

But by the 26 C. 2. par, 1. it is enacted, © Thar, ſo much of this Act, 
« as relates to the further Puniſhment of Perſons going armed, or diſ- 
« oviſed, in Defiance of the Laws of the Cuſtoms and Exciſe, ſhall be 
e further continued until the twenty-fourth Day of June one thouſand 


ce ſeven hundred and fifty- eight, and from thence to the End of the then 


« next Seſſion of Parliament.“ 


Harvey, who had been committed for not ſurrendering himſelf agreeably 
to the Directions of this Act, being brought up by a Habeas Corpus, it was 
agreed by the Court, upon due Deliberation and Conſultation, that a Suggeſ- 
tion ſhould be entered upon the Rolls: And by Lee Ch. J. it is neceſſary 
that all the Facts ſhould, in this Caſe, appear to the Court upon Record; 
it not being like the Caſe of an Attainder by Act of Parliament, where the 
Facts are ſettled, the Perſon named, and the only Queſtion is if the Priſoner 
be the identical Perſon attainted ? | 

In a Suggeſtion entered by the Attorney General, it was, amongſt other Facts 
to bring the Priſoner within this Act, averred, that he had been guilty of the 
Offence provided againſt by this Act at Benacre in the County of Suffolk ; 
and that the Sheriff did, within fourteen Days after the Receipt of the Or- 
der of Council, cauſe the ſame to be proclaimed, between the Hours of 


ten in the Morning and two in the Afternoon, in the reſpective Market 


Places, upon the reſpective Market Days, of two Market Towns, (but nei- 
ther of them was named in the Suggeſtion) in the County of Suffolk, the ſaid 
two Market Towns being near to the Place where the ſaid Offence was 
charged to have been commitred. | 

Ford, who was of Counſel for the Priſoner, objected to the two Market 
Towns not being named in the Suggeſtion ; but it being ruled thar, if the 
Priſoner had any Objection to the Suggeſtion, he muſt demur to it, he 
gave up his Objection and prayed Time to plead till next Term. 

As to this the Opinion of the Court was that the Priſoner ought to 
plead Inſtanter as is done in Indictments; and by Faſter, J. if this Court 
ſhould give a Term to plead in, it will be expected that Juſtices of Gaol 
Delivery, to whom the ſame Power is given by this Act as 1s given to this 
Court, ſhould give Time till the next Aſſizes. 

Hereupon the Priſoner denied all the Facts he was charged with; 
and the Attorney General affirmed them, joined Iſſue, and prayed a 

ury. 
a Ford deſired to have a Copy of the Suggeſtion; but the Court, who 


told him he might hear it read again, refuled to grant this. 


A Venire was awarded; and it was agreed Per Cur. that the Proceedings 
in this Caſe ſhould be in the fame Manner as in Gaol Delivery, 

In the next Term the Priſoner was brought to the Bar; and a Jury ſworn 
well and truly to try the ſeveral Iſſues joined between our Sovereign Lord 
the King and Jobn Harvey, and a true Verdict to give according to the 
Evidence. | | 

After Divers of the Facts averred had been proved, the Underſheriff of 
Suffolk proved the proclaiming the Order of Council at [pſwich, a Market 
Town, where the Priſoner was accuſtomed to come frequently ; but he ſaid 
that there were eight other Market Towns nearer to Benacre than Tp wich, 
It was alſo proved, that the ſaid Order was proclaimed at Leoftoff, a Mar- 
ket Town within five Miles of Benacre; and at Hadley another Market 
Town in which the Priſoner lived. | | 

To this Evidence Fird demurred ; and ſaid this was not a Proclamarion 
within the Meaning of the Act, which ſays, that the Proclamation ſhall 
ſhall be made in two Market Towns near the Place where the Offence 
was commiteed. Now Hadley is forty-two Miles diſtant from thence, 
and Ipſwich thirty-three z and it appears, from the Evidence of the 


Under- 


MS. Rep. 
Rex and Har- 
vey, Eaſter 
20 C. 2, 
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Underſheriff, that there are ſeveral Market Towns much nearer to 
Benacre. 

The Counſel for the Crown anſwered, that the Word near is in this, as 
in many other Acts of Parliament, directory only; that the Intention of 
the Act is nothing more than that the Proclamation ſhould, at the Diſcre- 
tion of the Sheriff, be made where the Party is moſt likely to hear of it; 
and that this Intention has in the preſent Caſe been fully complied with, 
If by the Word near had been meant a Place than which none is nearer, 
the Legiſlature would not have made Uſe of this Word, but of the Word 
next; which might for ſeveral Reaſons have been inconvenient, and ſeems 
with Deſign to have been avoided, This is a Matter of Fact of which the 
Jury are the proper Judges. 

Ford in Reply faid, that although near was not intended to mean the 
ſame Thing as the Word next, it by no means follows that Towns at the 
Diſtance ot forty Miles are near; and eſpecially if, as in this Caſe, there 
are eight Market Towns nearer; and that this was not a Matter proper to 
be left to the Jury. | | 

Lee, Ch. J. If this Man has been guilty of any Offence within this Act, 
he was not under a Neceſſity of ſurrendering himſelf upon theſe Procla- 
mations. | 

Wright, J. All the Directions in this Act are very expreſs, and nothing is 
left to Diſcretion ; it would be of dangerous Conſequence to leave Matters of 
this Sort to the Diſcretion of a Sheriff, and then enquire if he had ated 
fraudulently or not. 

Denniſon, J. No Rule of Law is more certain, than that in Capital Caſe; 
the Words of an Act of Parliament ought to be ſtrictly complied with. In 
the Caſe of the King and Fletcher a Smuggler, before ſmuggling was made a 
Capital Offence, it was held that an Act which creates a new Felony muſt 
always be conſtrued literally and ſtrictly. I agree that this Act does not in- 


tend to fix it at the very next Market Town; but it plainly intends it ſhould 
be near the Place where the Offence was committed, and not at the Di- 


ſtance of thirty or forty Miles. | | 


Foſter, J. The Underſheriff in this Caſe ſeems to have acted uprightly, 
and with a good Intention: But the Act has not in fact been complied with; 
for, although the Word near does not import the ſame rigid Exactneſs as the 
Word next, it certainly excludes the Diſtance of thirty or forty Miles, when 
there are ſo many Market Tows which are much nearer. 

The Jury were directed by the Court, with Conſent of Counſcl on both 
Sides, to find all the Iſſues for the Crown, except that in which it was aver- 


red, that the Proclamation was made in two Market Towns near the Place 


where the Offence was committed, and to find that for the Defendant. 
Afterwards the Priſoner was, at the Prayer of the Attorney General, 


remanded to be tried for the principal Offence. 


Sodomy, 


569 


Sodomy. 


ODOMY, fo called from the Prevalence of this Vice in the City 
of Sodom, is an unnatural Copulation betwixt two human Creatures, 
or betwixt an human and a brute Creature, | 
The Word Buggery, by which Name this Offence is alſo known, 
is derived from the Halian Word Bugiare, which ſignifies io pierce a Hole 
through. 
If any Crime deſerves to be puniſhed in a more exemplary Manner, this 
does. Other Offences are prejudicial to Society; but this ſtrikes at the Be- 
ing thereof: For it is ſeldom known that Perſons, who have been once 
guilty of ſo unnatural an Abuſe of the generative Faculties, are afterwards 
inſtrumental in the Propagation of their Species. 
From that Indifference to Women, ſo remarkable in Men of this depraved 
Appetite, it may fairly be concluded, that they are curſed, by Heaven, 
with an Inſenſibility to the moſt exquiſite, and moſt exſtatick Pleaſure, which 
human Nature is, in the preſent State, capable of enjoying. | 
It ſeems a very juſt Puniſhment, that ſuch Wretches ſhould be deprived 
of all Taſte for an Enjoyment, upon which they did not ſet a proper Value; 
and the Continuation of ſo impious a Diſpoſition, that might have tranſmit- 
ted to their Iſſue, is thereby prevented. 
By the Levitical Law not only the Man or Woman, guilty of Beaſtia- Paß. Law of 
lity, was to ſuffer Death; but the Beaſt was alſo put to Death. This is not Nature and 
; ſuppoſed to have been done becauſe the Beaſt had offended, but for the fol- Nan, B. 3. 
; | lowing Reaſons; that the ſeeing ſuch a Beaſt might not incite in ſome other“ 3“ 75. 
d | Perſon the like foul Paſſion; that the Beaſt ſhould not, by remaining alive 
i WK Keep up the ſcandalous Remembrance of the human Offender, who had 
ſuffered ; and that the Beaſt might nor, as is often the Caſe, bring forth ſome 
Monſter, the Sight of which would be offenſive and hateful to all good Men. 
A fourth Reaſon, and perhaps a better one than any of thele, is added in a 
Note upon the Paſſage, This is, that the divine Author of the Levitical 
Law, to make Mankind ſenſible how deteſtable this Crime is to him, would 
„5 have every thing deſtroyed, which had any way contributed to the com- 
miſſion thereof. ä 
The Copulation of Aſſes with Mares, by which Mules are produced, is 7;4, 
ſaid, by St. Ambroſe, to be forbidden, not on the Account of any Guilt 
the Beaſts contract by ſuch Practices, but becauſe Men are forbidden to pro- 
cure ſuch unnatural Mixture. 


It will here be proper to ſhow, 


(A) Chat conſtitutes this Offence. 
(B) In what Manner it is to be puniſhed, 


Vol. IV. 7 F (A) Chat 
Ys | 


Sodomp. 


1 Hawk. 6. 


Inſt. 59. 
U. Il b. c 
670. 


3 Inſt. 59. 


1 H. H. P. C. 


670. 


3 Inſt. 59. 
1 H. H. P. C. 


670. 


(A) What conſtitutes this Otfence. 


T is ſaid, and in a Book of good Authority, that, as every Indictment 
i for this Offence muſt contain the Words Rem Veneream habuit et carna- 
liter cognovit, Emiſſion as well as Penetration muſt be proved; and that the 
Former is prima facie Evidence of the Latter. 

Wherever there is a Penetration, the Probability is that there is alſo an 
Emiſſion; but the former may be without the Latter: And it may be eaſily 
conceived, that it would in many Caſes be very difficult if not impoſſible 
to prove an Emiſſion where it has in fact been, It is very true that Emiſ- 
ſion is in ſome Caſes Evidence of Penetration; but it muſt be allowed that 
the one may be, and frequently is, without the other. It ſeems then, with 
Deference to ſo great an Authority, a little ſtrange to make any Fact 
eſſential to a Crime, of which the more ſubſtantial Part may be committed 
without it; and it is perhaps unreaſonable to rely upon the Proof of that 
ſubordinate Fact as Evidence of the principal one, when the one may very 
well exiſt without the other. | | 


Beſides that the Reaſon of the Thing and the Neceſſity of the Caſe 


' ſpeak ſtrongly againſt what is advanced by Mr. Serjeant Hawkins, it is laid 


down by thoſe two great Lawyers Coke and Hale, that the leaſt Penetration 
maketh a Buggery, although there be no Emiſſio ſeminis. 


The Paticnt as well as the Agent is guilty of Felony, unleſs he be within 
the Age of Diſcretion. 


Although this Offence can be committed by one Perſon only; yet if 
any other is preſent abetting and aiding to do the Act, he is alſo a principal, 


An Acceſſary may be in this Crime, both before and after the Com- 
miſſion thereof. 


8 


Britt. Lib. 1. 
c. 9. 

Flet. Lib. 6. 
. 5. 

Mirr. c. 4. 
J. 14. 


3 Inſt. 58. 


25 H. 8. c. 6. 


5 Eliz. c. 17. 


(B) In what Manner it is to be puniſhed, 


CONS ancient Authors agree that the Puniſhment for this Offence was 
Death; but they differ as to the Mode of inflicting it. 
According to Britton a Sodomite was to be burnt. 


In Fleta it is ſaid, pecorantes et ſodomite in terra vivi confodiantur. 


With this laſt agrees the Mirror; and it is added, iſint que Memoire ſeont 
reſtraine, pur le grand abomination del fait. | 


About the Time of Richard the Firſt, the Practice was to hang a Man and 
drown a Woman guilty of this Offence. 
As the Law now ſtands, it is Felony without Benefit of Clergy ; and the 


1 is, as in other Felonies, to be hanged by the Neck till the Party 
is dead. 


Soldiers. 


ni 


nd 


he 
rty 


1 


— 


8 _— 
* 
r=" * 4. — tes 8 8 4 * . * + 4. n 


| 


Soldiers. 


SOLDIER, ſo called from the German Word Sold or Sould, 

which ſignifies a Stipend, is a Man hired for Pay to ſerve in 

War. 

The antient Method of retaining Soldiers was thus. A Knight 1 ,. 71. a: 

or Eſquire of the County, who had Revenues, Farmers and Tenants, would 

covenant with the King, by Indenture inrolled in the Exchequer, to ſerve 

him, for ſuch a Term, with ſo many Men, eſpecially named in a Liſt, in 

his War. 

There are Regulations concerning Soldiers in divers ancient Statutes; but 18 H. 6. 
as theſe were adapted to the way of retaining Soldiers juſt now mentioned, © * Rs 
which has for many Years been diſuſed, it would be miſpending Time to; "LAN 5. 
give an Account of them. 2& 3 E. 6. 
e. 3. 4& FP. & N. e. 3. 


The Regulations as to Soldiers, at this Time obſerved, depend upon a 
few Modern Acts of Parliament, and principally upon one, which is from 
Year to Year paſſed, intituled, An A for puniſhing Mutiny and Deſertion ; 
and for the better Payment of the Army and their Quarters. 


Such of theſe, as are of more general Uſe to be known, ſhall be treated of 
in the following Order, 


(A) Of inliſting Men. 
(B) In what Caſes Soldiers are free from Arreſt. 
(C) Ok the quartering of Soldiers. 


(D) Pow Carriages fo2 the Aſe of his Majeſty's Fozces ate 
to be furniſhed, 


(E) Ok Delertion. 


(F) Ok the Puniſhments to which Sldiers are liable by 
martial Law. 


| a of the Civil Puniſhments to which Soldiers are 
table. 


(II) Of the Liberty given to diſcharged Soldiers of ererci- 
ſing Trades. 


(1) Ok divers Things not properly reducible under any of 
the kozegoing Heads. 
| I 


(A) Of 
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672 Soldiers. 
(A) Ok inliſting Men. 
A Verk in. * the 30 G. 2. c. 6. par. 69. it is enacted, That when and as often 
liting may as any Perſon or Perſons ſhall be inliſted as a Soldier or Soldiers in 


diſſent within ““ 
twenty four e 


Hours. 
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his Majeſty's Land Service, he or they ſhall, within four Days, but not 
ſooner than twenty-four Hours, after ſuch inliſting reſpectively, be car- 
ried before the next Juſtice of the Peace of any County, Riding, City 
or Place, or chief Magiſtrate of any City or Town Corporate, not being 
an Officer of the Army, and before ſuch Juſtice or chief Magiſtrate, he 
or they ſhall be at Liberty to declare his or their Diſſent to ſuch inliſting; 
and upon ſuch Declaration, and returning the inliſting Money, and alſo 
each Perſon fo diſſenting paying the Sum of twenty Shillings for the 
Charges expended or laid out upon him, ſuch Perſon or Perſons fo in- 
liſted ſhall be forthwith diſcharged and ſet at Liberty, in the Preſence of 
ſuch Juſtice or chief Magiſtrate; but if ſuch Perſon or Perſons ſhall re- 
fuſe or neglect, within the Space of twenty-four Hours, to return and 
pay ſuch Money as aforeſaid, he or they ſhall be deemed and taken to 
be inliſted, as if he or they had given his or their Aſſent thereto before 
ſuch Juſtice or chief Magiſtrate z or if ſuch Perſon or Perſons ſhall de- 
clare his or their having voluntarily inliſted himſelf or themſelves, then 
ſuch Juſtice or chief Magiſtrate ſhall, and he is hereby required iorthwith 
to, certify under his Hand, that ſuch Perſon or Perſons is or are duly inliſt- 
ed, letting forth the Place of the Birth, Age and Calling, of him or them 
reſpectively, if known, and that the ſecond and ſixth Sections of the Ar- 
ticles of War, againſt Mutiny and Deſertion, were read to him or them, 
and that he or they had taken the Oath mentioned in the faid Articles of 
War; and if any ſuch Perſon or Perſons, ſo to be certified as duly in- 
lifted, ſhall refuſe to take the faid Oath of Fidelity before the ſaid Juſtice 
or chiet Magiſtrate, it ſhall and may be lawful for ſuch Officer, from 
whom he has received ſuch Money as aforeſaid, to detain and confine 
ſuch Perſon or Perſons, until he or they ſhall take the Oaih before re- 
quired ; and every military Officer, that ſhall a& contrary hereto, or 
offend herein, ſhall incur the. like Penalty and Forfeiture, as 1s by this 
Act to be inflicted upon any Officer for making a falſe and untrue 
Muſter.” 


The ſecond Section of the Articles of War, which is to be read to an 


inliſted Man, contains the following Articles. f 
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Art. 1. *< Whatſocver Officer or Soldier ſhall preſume to uſe traiterous 
or diſreſpectful Words againſt the ſacred Perſon of his Majelty, his 
Royal Highneſs the Prince of Wales, or any of the Royal Family; if 
a commiſſioned Officer, he ſhall be caſhiered; if a Non-commiſſioned Oi- 
ficer or Soldier, he ſhall ſuffer ſuch Puniſhment, as ſhall be inflicted 
upon him by the Sentence of a Court-martial. | 

Art. 2. Any Officer or Soldier, who ſhall behave himſelf with Con- 
tempt or Diſreſpect towards the General, or other Commander in chief 
of our Forces, or ſhall ſpeak Words tending to his Hurt or Diſhonour, 
ſhall be puniſhed, according to the Nature of his Offence, by the Judg- 
ment of a Court- martial. 

Art. 3. Any Officer or Soldier, who ſhall begin, excite, cauſe ot 
Join, in any Mutiny or Deſertion, in the Troop, Company or Regi- 
ment, to which he belongs, or in any other Troop or Company, 1n our 
Service, or on any Party, Poſt, Detachment or Guard, on any Pretence 
whatfoever, {hall ſuffer Death, or ſuch other Puniſhment as by a Court- 
martial ſhall be inflicted.” | 
Art. 4. © Any Officer, Non-commiſſioned Officer or Soldier, wh", 
being preſcat at any Mutiny or Sedition, does not uſe his utmoſt En: 
& deayours 


* — to 
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« deavours to ſuppreſs the iame, or, coming to the Knowledge of any Mu- 
de tiny, or intended Muriny, does not without Delay give Information there- 
« of to his commanding Officer, ſhall be puniſhed by a Court- martial with 
« Death, or otherwiſe, according to the Nature of his Offence,” 

Art. 5. ** Any Officer or Soldier, who ſhall ſtrike his ſuperior Officer, or 
ce offer to draw, or ſhall lift up any Weapon, or offer any Violence againſt 
« him, being in the Execution of his Office, on any Pretence whatſoever; 
« or ſhall diſobey any lawful Command of his ſuperior Officer, ſhall ſuffer 
« Death or ſuch other Puniſhment as ſhall, according to the Nature of his 
« Offence, be inflicted upon him by the Sentence of a Court-martial.” 

The ſixth Section of the Articles of War, which is allo to be read to an 
inliſted Man, contains the following Articles. 

Art. 1. All Officers and Soldiers, who, having received Pay, or having 
<« been duly inliſted in our Service, ſhall be convicted of having deſerted the 
„ ſame, ſhall ſuffer Death, or ſuch other Puniſhment as by a Court-martial 
e ſhall be inflicted.” 

Art. 2. Any Non-coramiſſioned Officer or Soldier, who ſhall, without 
« Leave from his commanding Officer, abſent himſelf from his Troop or 
« Company, or from any Detachment with which he ſhall be commanded, 

ſhall, upon being convicted thereof, be puniſhed, according to the Nature 
of his Offence, at the Diſcretion of a Court-martial.” 

Art. 3. ** No Non-commiſſioned Officer or Soldier ſhall inliſt himſelf in 


cc 
cc 


<« any other Regiment, Troop or Company, without a regular Diſcharge 
from the Regiment, Troop or Company, in which he laſt ſerved, on the 
Penalty of being reputed a Deſerter, and ſuffering accordingly. And in 
« Caſe any Officer ſhall knowingly receive and entertain ſuch Non-commil- 
| ; &« ſioned Officer or Soldier, or ſhall not, after his being diſcovered to be a 
WE © Dcſerter, immediately confine him, and give Notice thereof to the Cor 
7 7 « in which he laſt ſerved, he the ſaid Officer ſo offending ſhall by a Court- 
ö „ martial be caſhiered.” 
m Art. 4. Whatſoever Officer or Soldier ſhall be convicted of having 
_ l cc adviſed, or perſuaded, any other Officer or Soldier to deſert our Service, 
e. © ſhall ſuffer ſuch Puniſhment as ſhall be inflicted upon him by the Sen- 
*. 3 * tence of a Couri-martial,” 
is 3 Oath, which is to be adminiſtred to an inliſted Man, is in theſe 
ords. 
"we | I ſwear to be true to our Sovereign King George, and to ſerve him 
in * honeſtly and faithfully, in Defence of his Perſon, Crown and Dignity, 


« againſt all his Enemies and Oppoſers whatſoever : And to obſerve and 
e obey his Majeſty's Orders, and the Orders of the Generals and Officers 
&« ſet over me by his Majeſty.“ 

By the 30 G. 2. c. *1. intituled, An Ad for the Regulation of his Ma. The fame Re- 
Jjeſty's Marine Forces while on Shore, the ſame Proviſions are made as to the gulations made 
inliſting Men to ſerve as Marines, as in the Paragraph now cited are made — -c "nag 
for the inliſting Men to ſerve as Soldiers; and it may once for all be ob- IG 
ſerved, that the lame Regulations, as to their being free from Arreſts, their 
Quarters, their being ſubject to military Puniſhments, and many other 
Things, are made by this Act for Marines, as are made by the Mutiny 
Act for 8 Idiers. | 


By 30 G.2. c. 6. par, 70. it is enacted, © That if any Perfon or Perſons A Perſon ab. 


a „ ſhall receive the inliſting Money from any Officer, knowing it to be ſuch, ſconding after 
ger d and ſhall abſcond, or refuſe to go before ſuch Juſtice or chief Magiſtrate r e 
Xe" V in order to declare his Aſſent or Diſſent as aforeſaid, ſuch Perl. en de 
not A „ UC crlon OT be deemed im 


--nce Perſons ſhall be deemed and taken to be inliſted, to all Intents and Pur- liſted. 
Us 4 ** poles whatſoever, and ſhall and may be proceeded againſt, as if he or the 


An” had taken the Oath directed by the ſaid Articles of War, to be taken — 
8 * fore ſuch Juſtice or chief Magiſtrate.” | 
; En Vote | 7 G Parker 
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574 Soldiers. 


MS. Rep. Parker an Apprentice, who had inliſted without the Conſent of his 
Rex and Par- Maſter, being brought up by a Habeas Corpus, the Court of King's Bench 


510. ordered him to be diſcharged. 


— 
— — 


(B) In what Caſes Soldiers are free from 


Arreſt, 


A Soldier wal B 30 G. 2. c. 6. par. 64. In order to prevent, as far as may be, any 
ing as Volun- unjuſt or fraudulent Arreſts that may be made upon Soldiers, whereby 
teer not to be his Majeſty and the Publick may be deprived of their Service, it is enacted, 
rag was 8 „ That no Perſon whatſoever, who is or ſhall be liſted, or ſhall liſt and 
2 Debt of enter himſelf as a Volunteer in his Majeſty's Service, as a Soldier, either 
ten Pound. in the Kingdom of Great Britain or Ireland, or in Jerſey, Guernſey, Al 
C derney or Sark, or the Iſlands thereto belonging, or in any of his 
e jeſty's Plantations, during the Continuance of this Act, ſhall be liable to 
e betaken out of his Majeſty's Service by any Proceſs or Execution whatſoever, 
&* other than for ſome criminal Matter, unleſs for a real Debt or other juſt 
«© Cauſe of Action, and unleſs, before the taking out of ſuch Proceſs or 
Execution, not being for a criminal Matter, the Plaintiff or Plaintiffs 
« therein, or ſome other Perſon or Perſons on his or their Behalf, ſhall 
make Affidavit before one or more Judge or Judges of the Court of Re- 
cord, or other Court, out of which ſuch Proceſs or Execution ſhall iſſue, 
or before ſome Perſon authorized to take Affidavits in ſuch Court, that to 
„ his or their Knowledge the original Sum, juſtly due. and owing to the 
&* Plaintiff or Plaintiffs from the Defendant or Defendants, in the Action, 
or Cauſe of Action, on which Proceſs ſhall iſſue, or the original Debt for 
&« which ſuch Execution ſhall be iſſued out, amounts to the Value of ten 
& Pounds at leaſt, over and above all Coſts of Suit in the ſame Action, or 
in any other Action on which the ſame ſhall be grounded; a Memoran- 
dum of which Oath ſhall be marked on the Back of ſuch Proceſs, for 
* which Oath or Memorandum no fee ſhall be taken; and if any Perſon 
„ ſhall nevertheleſs be arreſted contrary to the Intent of this Act, it ſhall 
and may be lawful for one or more Judge or Judges of ſuch Court, upon 
* Complaint thereof made by the Party himſelf, or by any his ſuperior 
«© Officer, to examine into the ſame by Oath of the Parties or otherwiſe, 
and, by Warrant under his or their Hands and Seals, to diſcharge ſuch 
Soldier, ſo arreſted contrary to the Intent of this Act, without paying 
* any Fee or Fees, upon due Proof made before him or them, that ſuch 
Soldier, ſo arreſted, was legally liſted as a Soldier in his Majeſty's Service, 
and arreſted contrary to the Intent of this Act, and alſo to award to the 
Party ſo complaining ſuch Coſts, as ſuch Judge or Judges ſhall think rea- 
* ſonable: For the Recovery whereof, he ſhall have the like Remedy that 
the Perſon who takes out the ſaid Execution might have had for his Coſts, 
or the Plaintiff in the like Action might have had for the Recovery of 
< his Coſts, in caſe Judgment had been given for him with Coſts againſt the 
* Defendant in the ſaid Action.“ 
But Execution But by par. 65. To the End that honeſt Creditors, who aim only at the 
may be had Recovery of juſt Debts due to them from Perſons entered into, and liſted 
am in, his Majeſty's Service, may not be hindered from ſuing for the ſame, 
Soldier. but on the contrary may be afliſted and forwarded in their Suits ; and in- 
ſtead of an Arreſt, which may at once hurt the Service, and Occaſion a 
great Expence and Delay to themſelves, may be enabled to proceed in 2 
more ſpeedy and cheap Method, it is enacted, That it ſhall and oy * 
1 85 | «© lawfu 
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| voluntarily lifts himſelf ſhall not be taken out of his Majeſty's Service by any Pro- 
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« Jawful to or for any Plaintiff or Plaintiffs, upon Notice firſt given in Wri- 
« ting of the Cauſe of Action to ſuch Perſon or Porſons fo liſted, or left at 
« his or their laſt Place of Reſidence before ſuch liſting, to file a common 
« Appearance in any Action to be brought for or upon Account of any 
« Debt whatſoever, ſo as to entitie ſuch Plaintiff to proceed therein to 
« Judgment or Outlawry, and to have an Execution thereupon, other than 
« againſt the Body or Bodies of him or them ſo liſted as aforeſaid, this Act, 
« or any Thing herein, or any former Law or Statute to the contrary not- 
« withſtanding.” 
This Exemption from being arreſted, except for criminal Matter or a Debt 
of ten Pound, extended formerly only to Volunteers. But by the 30 G. 2. Impreſſed Sol- 
c. 8. par. 20. it is enacted, That the Commiſſioners, preſent at a Meet- dier not to be 
ing for liſting Soldiers as in this Act is before directed, ſhall cauſe er 
&* ſecond and ſixth Sections of the Articles of War, againſt Mutiny and De- latter. 
&« ſertion, to be read to the Men impreſſed by virtue of this Act, and from 
« and after the reading the ſaid Articles of War, every Man ſo imprei- 
e ſed ſhall be deemed a liſted Soldier to all Intents and Purpoſes, and ſhall 
„not be liable to be taken out of his Majeſty's Service by any Procels, 
other than for ſome criminal Matter.“ | 
To a Latitat iſſued to arreſt a Man, the Sheriff returned that he was liſted Ld. Raym. 
according to the Act of the 4 & 5 Anne, c. 10. et ea Occaſione capere non e Mit. 
poſſum. It was hereupon inſiſted that the Sheriff ought to have arreſted the 4 Caf 
Defendant, and that then he might have been diſcharged by a Judge, on com- 
mon Bail, if he was regularly liſted, but that the Sheriff was not to take 
upon him to determine as to the Regularity of his being liſted. The Court 
upon Conſideration held this to be a good Return, and that, as this Act 
worked by way of Superſedeas to any Proceſs to be iſſued againſt Perſons 
liſted, the Sheriff, if he ſhould arreſt ſuch a Perſon, would be liable to an 
Action for falſe Impriſonment. It appears from the Clauſe, by which the 
Plaintiff is enabled to file common Bail and proceed to Judgment againſt 
the Defendant, that it is not the Intention of the Act that a Soldier ſhould 
be liable to be arreſted and diſcharged on common Bail. If the Man was 
not regularly liſted, the Plaintiff has his Remedy by Action againſt the She- 
riff for a falſe Return. | 
A Soldier being in Cuſtody on a Writ De Excommunicats Capiendo, for *, Mes. 191. 
Non-payment of Coſts in a Suit for Tithes in a Court Chriſtian, he was or- 1. 7 Anne: 
dered by the Court of King's Bench to be diſcharged as being within the 
Reaſon of the Mutiny Act. 


But as the Words in this Act were, at that Time, that any Perſon who 11 Med. 234. 
Maſcall and 

Dawys, Trin. 
8 Anne. ibid, 


ceſs whatſoever, it was formerly held, by the Court of King's Bench, that 


only meſne Proceſs was intended, and that a Soldier might be taken in Exe- 252. 


cution : It appears however from what fell from Holl, Ch. J. that the Court 
of Common Pleas had been of a contrary Opinion. 

To remove all Doubt as to this, the Words now conſtantly inſerted in 39 G. 2. 6. 6. 
the Mutiny Act are hat no Perſon liſted as a Volunteer. in his Majeſty's Ser 6s. 
vice, as a Soldier, ſhall be liable to be taken out of his Majeſty's Service by any 
Proceſs or Execution whatſoever, other than for ſome criminal Matter unleſs 
for a real Debt, Sc. | 

The Conſtruction however once was, that, if more than ten Pound had 1 Harne 
been recovered by a Judgment for Damages and Coſts, in an Action for 311. Niche 
a Debt under ten Pound, and a ſecond Action is brought upon this Judg- * 1 #5 
ment, a Soldier ſhall not be diſcharged upon common Bail; the Court being n 
ot Opinion that, as the Debt, which they were to conſider, was the Sum 


f recovered by the Judgment, the Defendant ought to be held to ſpectal 


Bail. 30 f. 2. c. 6, 


hut the Law is now otherwiſe; for in the laſt Mutiny Act and in all the“ Es. 
5 Mutiny Acts for ſome Years paſt it has been provided, hat the origi- 


nal 
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nal Debt, for which Execution ſhall be iſſued, muſt amount to ten Pounds at 
leaſt, over and above all Coſts of Suit in the ſame Action, or in any other 
Attion, on which the ſame ſhall be grounded. 

Wt 8 A Trooper, who liſted on the ſixteenth Day of May, was arreſted on 

Forms, io the nineteenth. Upon a Motion to diſcharge him on common Bail, it was 

Mad. 346. faid for the Plaintiff, that, as the Affidavit only went to his learning to 
ride, this is not doing Duty as the Act requires, but is only to qualify him- 
ſelf for the doing Duty. Per Cur? : It is doing Duty, he receives his Pay, 
and muſt be diſcharged on common Bail. 


Str. 7. Upon a Motion to diſcharge a Gunner in the Train of Artillery on com- 
1 1 mon Bail, it was inſiſted for the Plaintiff, that a Gunner receives one Shilling 
th, 1 


Met 246, Day for his Pay, that he is appointed by Warrant, and that he is in 
the Nature of a Commiſſion Officer, To this it was anſwered, that a 
Gunner is liſted as common Soldiers are, and that he is liable to all the 
Penalties in the Mutiny Act, to which common Soldiers are liable. Per 
Cur”: We are informed that a Gunner is within the Deſcription of a 
common Soldier, the extraordinary Pay is only in Conſideration of the Skill 

requiſite in his Place. He was diſcharged upon common Bail. 


MS. Reb. The Defendant a Life-Guard Man having been arreſted, by a Capias 
Methuen and ad ſatlisfaciendum, in order to obtain his Liberty paid a Sum of Money. 
Martin, Mich. x 


27 G. 2. in the K. B. 


On ſhewing Cauſe againſt a Rule why the faid Money ſhould not be 
repayed, it was inſiſted for the Plaintiff, that a Life-Guard Man is not to be 
conſidered as an inliſted Soldier, for that, ſo far from receiving any in- 
liſting Money, he uſually gives ſixty Guineas or more for his Place. The 
Propriety of the preſent Application was alſo objected to, becauſe it was not 
for the obtaining of Liberty, but to have Money repaid, which this Court 
has in no Inſtance ordered to be done. 

Wright, Juſtice, Lee, Ch. J. being abſent: The giving Money is not ne- 
ceſſary to an inliſt ing. As he was forced to pay Money for his Liberty, the 
preſent Application to this Court is very proper. 

It was ordered to ſtand over, till an Enquiry could be made in what Man- 
ner this Man was inliſted? Afterwards in the ſame Term, a Certificate be- 
ing produced that he was inliſted as a private Soldier, and that the Ar- 
ticles of War were read to him, the Rule was made abſolute, | 

1 Barn. 311. An Out-penſioner of Chelſea College having been arreſted, a Queſtion a- 

Bowler and roſe, whether he was intitled to his Dilcharge as a Soldier in his Ma- 

Orwes, jeſty's Service? The Court held he was not; being under no military 
Diſcipline, and only ſubject to the Controul of the Commiſſioners, 


() Of the quartering of Soldiers. 


Y the 30 G. 2. c. 6. par, 22. After reciting, that whereas by the Peli. 
be quartered I) ion of Right, in the third Year of King Charles the Firſt, it is enacted 
Nie and declared, that the People of this Land are not by the Laws to be bur- 
3 private thened with the ſojourning of Soldiers againſt their Wills; and by a Clauſe 
Houſes. in an Act of Parliament, made in the one and thirtieth Year of the Reign of 

King Charles the Second, it is declared and enacted, that no Officer, 
Civil or Military, nor other Perſon whatſoever, ſhould from thenceſorth 
preſume to place, quarter or billet, any Soldier or Soldiers upon any Subject 
or Inhabitant of this Realm, of any Degree, Qualify or Profeſſion whatſo⸗ 
ever, without his Conſent; and that it ſhall and may be lawful Ot 
ubject, 


Soldiers may 


— 
— — — — — 
* 
Ag roam tu. . 


Subject, Sojourner or Inhabitant, to refule to quarter any Soldier or Sol- 
diers, notwithſtanding any Demand or Warrant, or Billeting whatſoever : 
But foraſmuch as at this Time, and during the Continuance of this Act, 
there is and may be Occaſion for the marching and quartering of Regi- 
ments, Troops and Companies, in ſeveral Parts of this Kingdom, it is en— 
acted, „that for and during the Continuance of this Act, and no longer, it 
& ſhall and may be lawful to and for the Conſtables, Tythingmen, Head- 
& boroughs, and other chief Officers and Magiſtrates of Cities, Towns and 
Villages, and other Places, wichin gland, Wales, and the Town of Berwick 
« ion Trzeed; and in their Default or Abſence, for any one Juſtice of the 
% Peace inhabiting in or near any ſuch City, Town, Village or Place, and 
« for no others; and ſuch Conſtables, and other chief Magiſtrates as afore- 
* ſaid, are hereby required to quarter and biliet the Officers and Soldiers, 
in his Majeſty's Service, in Inns, Livery-Stables, Ale-houſes, Victual- 
ling Houſes, and the Houſes of Sellers of Wine by Retale, to be drank in 
the own Houſes or Places thereunto belonging, and all Houſes of Per- 
ſons felling Brandy, Strong Waters, Cyder or Metheglin, by Retale, to 
be drank in Houles, other than and except the Houſe or Houſes of any 
Diftillers, who keep Houſes or Places of diſtilling Brandy or Strong Wa- 
ters, and tie Houle of any Shopkeeper, whoſe principal Dealings ſhall 
be more in other Goods and Merchandizes, than in Brandy or Strong 
Waters, ſo as ſuch Diſtillers or Shopkeepers do not permit or ſuffer tip- 
pling, in his or their Houſes, and in no other, and in no private Houle 
whatever; nor ſhall any more Billets at any Time be ordered, than there 
are effective Soldiers preſent to be quartered.” | 
By the fame Par. it is enacted, ** That if any Conſtable, Tythingman, 4 Magiſtrate 
or ſuch like Officer, or Magiſtrate, as aforeſaid, ſhall preſume to quarter or Conttable, 
or billet any Officer or Soldier in any private Houſe, without the Conſent quarteringSol- 
of the Owner or Occupier, in ſuch Caſe, ſuch Owner or Occupier ſhall e e 
have his or their Remedy at Law, againſt ſuch Magiſtrate or Officer, to an Action. 
for the Damage that ſuch Owner or Occupier ſhall thereby ſuſtain.” 
In an Action of Treſpaſs againſt a Conſtable, for quartering a Dragoon Salt. 387. 
upon the Plaintiff, it was found by a ſpecial Verdict, that the Plaintiff kept Park5ur/? and 
a Houſe at Epſom, and let Lodgings to ſuch as came there for the Benefit of 7% Cath, 
the Air and Waters, that he dreſſed Meat for his Lodgers at four Pence per Li Rm. 
Joint, ſold them Small Beer at two Pence per Mugg, and alſo found them 479. 
S:able Room, Hay, and other Things for Horſes, at ſuch and ſuch Rates. P,. 580. 
Judgment was in this Caſe for the Plaintiff; and by lot, Ch. J. this Caſe 
is ſo plain that there is no Occaſion for giving Reaſons, 
By the 30 C. 2. c. 6. par. 22. it is enacted, © That if any military Of. Penalty on a 
ficer ſhall take upon him to quarter Soldiers otherwiſe than is limited and Military Ot- 
allowed by this Act, or ſhall uſe or offer any Menace or Compulſion ne 13 
4 g Soldiers 

to or upon any Mayors, Conſtables, or civil Officers, before mentioned, contrary to 
tending to deter and diſcourage any of them from performing any Part this Act. 
of their Duty hereby required, or appointed, ſuch military Officer ſhall, 
* for every ſuch Offence, being thereof convicted, before any two or more 
of the next Juſtices of the Peace of the County, by the Oath of two 
credible Witneſſes, be deemed and taken to be zpſo facto caſhiered, and 
ſhall be utterly diſabled to have or hold any military Employment within 
this Kingdom, or in his Majeſty's Service; provided the ſaid Conviction 
be affirmed at the next Quarter- Seſſions of the Peace of the ſaid County, 
and a Certificate thereof be tranſmitted to the Judge Advocate, who 13 
hereby required to certify the ſame to the next Court-marctial.” 

By par. 46. it is cnacted, * That if any Officer, military or civil, by this Soldiers 
Act authorized to quarter Soldiers in any Houſcs hereby appointed for policy "a 
that Purpoſe, ſhall at any Time, during the Continuance of this Act . 
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** quarter the Wives, Children, or Men or Maid Servants, of any Officer be quartered 
* or Soldier in any ſuch Houles, againſt the Conſent of the Owners, the without Con. 
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e Shillings, upon Complaint and Proof made thereof to the next Juſtice 
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cc 


In what Man- 


upon ſuch other Perſon or Perſons, as they ſhall ſee Cauſe ; and ſuch 


Party offending, if an Officer of the Army, ſhall upon Complaint and 
Proof thereof made to the Commander in chief of the Army, or 
Judge Advocate, be %% facto caſhiered; and if a Conſtable, Tything- 
man, or other civil Officer, he ſhall forfeit to the Party aggrieved twenty 


of Peace, to be levied by Warrant of ſuch Juſtice, by Diſtreſs and Sale 
of his Goods,.“ 

By par. 22. it is enacted, * That in caſe any Perſon ſhall find himſelf 
aggrieved, in that ſuch Conſtable, Tythingman or Headborough, chiet 
Officer or Magiſtrate, ſuch chief Officer or Magiſtrate not being a Juſtice 
of the Peace, has quartered or billeted in his Houſe a greater Number 
of Soldiers than he ought to bear in Proportion to his Neighbours, and 
ſhall complain thereot to one or more Juſtice or Juſtices of the Peace 
of the Diviſion, City or Liberty, where ſuch Soldiers are quartered ; 
or in caſe ſuch chief Officer or Magiſtrate ſhall be a Juſtice of the 
Peace, then on Complaint made to two or more Juſtices of the Peace 
of tuch Diviſion, City or Liberty, ſuch Juſtices reſpectively ſhall 
have, and have hereby, Power to relieve ſuch Perſon, by ordering 
ſuch and ſo many of the Soldiers to be removed, and quartered 


other Perſon or Perſons ſhall be obliged to receive ſuch Soldiers ac- 
cordingly.” 

By par. 23. it is enacted, © That no Juſtice or Juſtices of the Peace, 
having or executing any military Office or Commiſſion in that Part of 
Great Britain called England, (hall or may, during the Continuance of 


this Act, directly or _— be concerned in the quartering, billeting 


or appointing any Quarters ſor, any Soldier or Soldiers in the Regiment, 
Troop or Company, under the immediate Command or Commands of 
ſuch Juſtice or Juſtices, according to the Diſpoſition made for quartering 

of any Soldier or Soldiers by Virtue of this Act; but that all Warrants, 
Acts, Matters or Things, executed or appointed by ſuch Juſtice or Juſtices 

of the Peace, for or concerning the ſame, ſhall be void, any Thing 

in this Act to the contrary notwithſtanding,” 

By par. 26. it is enacted, That if any Officer ſhall take, or cauſe to 

be taken, or knowingly ſuffer to be taken, any Money of any Perſon 

for excuſing the quartering of Officers or Soldiers, or any of them, in 

any Houle allowed by this Act, every ſuch Officer ſhall be caſhiered, 

2 be incapable of ſerving in any military Employment what- WF 
oever.” | : 
By par. 28. After reciting, that ſome Doubts have ariſen, whether con- 


ner Officers manding Officers of any Regiment, Troop or Company, may exchange 
may — any Men or Horſes quartered in any Town or Place, with another Man 


Men or Horles 


in their Quar- Or Horſe quartered in the fame Town or Place, for the Benefit of the Ser- 


ers vice, it is enacted, ** that ſuch exchange as above mentioned may be made 


cc 


by ſuch commanding Officers reſpectively, provided the Number of 


» 
« 4 
— e . b. . * a — 


* Men and Horſes do not exceed the Number at that Time billeted on 
* ſuch Houſe or Houſes; and the Conſtables, Tythingmen, Headboroughs, 
and other chief Officers and Magiſtrates of the Cities, Towns and Vil- 
% lages, or other Places, where any Regiment, Troop or Company, ſhall 
* be quartered, are hereby required to billet ſuch Men and Horſes hereby 
exchanged accordingly,” 
Penalty on a By par. 66. it is enacted, “ That if any High Conſtable, Conſtable, 
Conſtable for ** Bedel, or other Officer or Perſon whatſoever, who, by Virtue or Colour 
not quartering ** of this Act, ſhall quarter or billet, or be employed in quartering or 
3 3 * billetting, any Officers or Soldiers, ſhall neglect or refuſe, for the Space 
by: * 4 ** of two Hours, to quarter or billet ſuch Officers or Soldiers, when there. 
vartering ** unto required, in ſuch Manner as is by this Act directed, provided 
chem. ** ſufficient Notice be given before the Arriyal of ſuch Troops; or ſhall 
2 rfecelve 
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receive, demand, contract, or agree for any Sum or Sums of Money, 

or any Reward whatſoever, for or on Account of excuſing, or in order 

to excuſe, any Perſon or Perſons whatſoever from quartering or receiving 

into his, her or their, Houſe or Houles, any ſuch Officer or Soldier, and ſhall 

be thereof convicted, before any one or more Juſtice or Juſtices of Peace 

of the County, City or Liberty, within which ſuch Ottence® ſhall be 
commit:ed, either by his own Confeſſion, or by the Oath of one or more 

credible Witneſs or Witneſſes, which Oath the ſaid Juſtice or Juſtices is 

and are hereby impowered to adminiſter, every ſuch High Conſtabla, 

Conſtable, Bedel, or other Officer or Perſon ſo offending, ſhall forfeit, 

for every luch Offence, the Sum of five Pounds, or any Sum of Money not 

exceeding five Pounds, nor leſs than forty Shillings, as the ſaid Juſtice or 

Juſtices, betore whom the Matter ſhall be heard, ſhall in his or their Diſcre- 

tion think fit, to be levied by Diſtreſs and Sale of the Goods of the Per- 

fon offending, by Warrant under the Hand and Seal, or Hands and Seals, 

of ſuch Juſtice or Juſtices, before whom fuch Offender ſhall be convicted, 

or one or more of them, to be directed to any other Conſtable within 

the County, City or Liberty, or to any of the Overſeers of the Poor of 

the Pariſh, where the Offender ſhall dwell; the ſaid Sum of five Pounds, 

or the ſaid Sum not exceeding five Pounds, nor leſs than forty Shillings, 

when levied, ro be paid to the Overſeer of the Poor of the Pariſh 

wherein the Offence ſhall be committed, or to ſome one of them, for the 

Uſe of the Poor of the ſaid Pariſh.” | 

By par. 67. it is enacted, © That it ſhall and may be lawful to A Juſtice may 
and for any one or more Juſtice or Juſtices of the Peace, within their requite an Ac: 
reſpective Counties, Cities or Liberties, by Warrant or Order under pay * 
his or their Hand and Seal, or Hands and Seals, at any Time or r 
Times, during the Continuance of this Act, to require and Command 

any High Conſtable, Conſtable, Bedel, or other Officer, who ſhall quar- 

ter or billet any Soldiers in purſuance of this Act, to give an Account in 

Writing, unto the ſaid Juſtice or Juſtices requiring the ſame, of the 

Number of Officers or Soldiers who ſhall be quartered or billeted by 

them, and alſo the Names of the Houſekcepers or Perſons upon whom 

every ſuch Officer or Soldier ſhall be quartered or billeted, together with 

an Account of the Street or Place where every ſuch Houſe-keeper dwells, 

and the Signs, if any, belonging to their Houſes; to the Ead it may 

appear, to the ſaid Juſtice or Jultices, where ſuch Officers and Soldiers are 

quartered and billeted, and that he or they may be thereby the better 

enabled to prevent, or puniſh, all Abuſes in the quartering or billeting of 

chem | 

By par. 24. it is enacted, © That the Officers and Soldiers, ſo quartered Ogicers and 
and billeted as aforeſaid, ſhall be received and furniſhed wich Diet and Soldiers to be 
Small Beer by the Owners of the Inns, Livery Stables, Alehouſes, Vic- furniſhed with 
cualling-houſes, and other Houſes in which they are allowed to be quar- OR NE 
tered and billeted by this Act, paying and allowing for the ſame the Quarters, 
ſeveral Rates, herein after mentioned to be payable, out of the Subſiſtence 

Money for Diet and Small Beer.“ 

But by par. 25. it is provided,“ That in caſe any Innholder, or other what may be 
Perſon, on whom any Non-commiſſion Officers, or Soldiers, ſhall be allowed Soldi- 
quartered by Virtue of this Act, except on a March, or employed in re- ers in the 
cruiting, and likewiſe except the Recruits by them raiſed, for the Space Kom of fur- 


of ſeven Days at moſt, for ſuch Non-commiſſon Officers and Soldiers 20g 0 
who are recruiting, and Recruits by them raifed, ſhall be deſirous to fur- 
niſh ſuch Non-commiſſion Officers or Soldiers with Candles, Vinegar 
and Salt, and with either Small Beer or Cyder, not exceeding five Pints 
for each Man per Diem, gratis, and allow to ſuch Non-commiſſion Of- 
ficers or Soldiers the Uſe of Fire, and the ncceſſary Utenſils for dreſ- 


« ſing 


for them. 
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e ſing and eating their Meat, and ſhall give Notice of ſuch his Deſire 
© to the commanding Officer, and ſhall furniſh and allow the ſame ac- 
&* cordingly; then and in ſuch Caſe, the Non-commiſſion Officers and Sol- 
& diers ſo quartered ſhall provide their own Victuals.“ 


Penalty on a By par. 66. it is enacted, That if any Victualler, or any other Perſon, 
Perion pray oo? e liable by this Act to have any Officer or Soldier quartered or billeted on 
2 Teide * him or her, ſhall refuſe to receive or victual any ſuch Officer or Soldier, fo 


quarteredupon ©© quartered or billeted upon him or her as aforeſaid; or ſhall refuſe to 


him. &* furniſh or allow, according to the Directions of this Act, the ſeve— 

© ral Things herein before reſpectively directed to be furniſhed or al- 
lowed to Non-commiſſion Officers or Soldiers, ſo quartered or billeted 
on him or her as aforeſaid ; or ſhall negle& or refuſe to furniſh good and 
ſufficient Hay and Straw for each Horſe, ſo quartered or billeted on him or 
her as aforeſaid, at the Rate herein before mentioned, and ſhall be there- 
of convicted, before one or more Juſtice or Juſtices of the Peace of the 
County, City or Liberty, within which ſuch Offence ſhall be committed, 
& either by his own Confeſſion, or by the Oath of one or more credible 
* Witneſs or Witneſſes, which Oath the faid Juſtice or Juſtices is and are 
hereby impowered to adminiſter, every Perſon ſo offending ſhall forfeit, 
* for every ſuch Offence, the Sum of five Pounds, or any Sum of Money 


© not exceeding five Pounds, nor leſs than forty Shillings, as the ſaid Juſtice | 


or Juſtices, before whom the Matter ſhall be heard, ſhall in his or their 
© Diſcretion think fit, to be levied by Diſtreſs and Sale of the Goods of 
v the Perſon offending, by Warrant under the Hand and Seal, or under 
* the Hands and Seals, of ſuch Juſtice or Juſtices, before whom ſuch 
*« Offender ſhall be convicted, or one or more of them, to be directed 
to any Conſtable within the County, City or Liberty, or to any of 
the Overſeers of the Poor of the Pariſh, where the Offender ſhall 
„ dwell; the ſaid Sum of five Pounds, or the ſaid Sum not exceeding 
** five Pounds, nor leſs than forty Shillings, when levied, to be paid to 
„the Overſeers of the Poor of the Pariſh, wherein the Offence ſhall be 
5 mor os or to ſome one of them, for the Uſe of the Poor of the faid 
ariſh.“ | | 

2 In an Action of Treſpaſs againſt two Juſtices of the Peace, who had 
Chebury and iſſued a Warrant for levying the Penalty upon the Plaintiff, for not receiving 
another, Bucks, a Soldier billeted upon him; the Caſe appeared from the Evidence to be thus. 
Lent Afizes A Shopkeeper, who alſo dealt in Spirituous Liquors, in order to intitle himſelf 
1775 to a Licence for ſelling Spirituous Liquors by Retale, had a Licence as a 
Victualler. For the Sake of obtaining this laſt Licence ſome Beer was laid 
in by him, of which an Account was taken by the Exciſe Officer, as 1s 
done of the Stock of a Victualler; but he never fold any of this, nor 
acted in any Manner as a Victualler, nor ſuffered Spirituous Liquors to be 

drank in his Houſe, 

In this Caſe there was a Nonſuit for want of producing the Warrant oi 
the two Juſtices; but Fofter, J. who tried the Cauſe, ſaid he ſhould upon 
the Merits have been of Opinion, that the Plaintiff was not liable to have 
Soldters quartered upon him. : 


Officer recei- By par. 33. that the Quarters of Officers and Soldiers in Great Britain, 
7 me, 2 and in Zerſey, Guernſey, Alderney, and Sark, and the Iſlands thereun:0 
5 bes belonging, may hereafter be duly paid and ſatisfied, and his Majeſty" 
due whereSol- Duties of Exciſe be better anſwered, it is enacted, ** That every Officer, to 
diers are quar- ** whom it belongs to receive, or that does actually receive, the Pay ot 
te red at certain © Sybſjſtence Money, either for a whole Regiment, or particular Troops ot 
nan reg Companies, or otherwiſe, ſhall immediately, upon each Receipt of every 
of the Payma- · Particular Sum, which ſhall from Time to Time be paid, returned, ot 
ſter of the Ar- come to his or their Hands, on Account of Pay or Subſiſtence, give pub- 
my is to do it. © lick Notice thereof to all Perſons keeping Inns, or other Places, where 


6& Officers 
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te Officers or Soldiers are quartered by Virtue of this Act; and ſhall appoint 
&« the ſaid Inn-keepers, and others, to repair to his or their Quarters at 
« ſuch Times as they ſhall appoint, for the Diſtribution and Payment of 
« the ſaid Pay or Subſiſtence Money to the Officers or Soldiers, which ſhall 
« be within four Days at the furtheſt after the Receipt of the ſame as afore- 
« ſaid: And the ſaid Inn-keepers and others ſhall then and there acquaint 
« ſuch Officer or Officers with the Accounts or Debts, if any ſhall be, be- 


e tween them and the Officers and Soldiers ſo quartered in their reſpec- 


_ © «« tive Houſes; which Accounts the faid Officer or Officers are hereby re- 


| Fe nd inte x "rin 
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« quired to accept of, and immediately pay the fame, before any Part of 
« the ſaid Pay or Subſiſtence Money be diſtributed either to the Officers or 
« Soldiers: Provided the ſaid Accounts exceed not, for one Commiſſion 
« Officer of Horſe, being under the Degree of a Captain, for ſuch Officer's 
« Diet and Small Beer per Diem two Shillings; nor for one Commiſſion Of- 
ce ficer of Dragoons, being under the Degree of a Captain, for ſuch Officer's 
« Diet and Small Beer per Diem one Shilling; nor for one Commiſſion Officer 
ce of Foot, being under the Degree of a Captain, for ſuch Office's Diet and 
« Small Beer per Diem one Shilling; and if ſuch Officer ſhall have a Hor ſe or 
« Horſes, for each ſuch Horſe or Horſes for their Hay and Straw per Diem, 
« fix Pence; nor for one Light Horſemar's Diet and Small Beer per Diem 
« fix Pence, and Hay and Straw for his Horſe per Diem fix Pence; nor for 
« one Dragoon's Diet and Small Beer per Diem ſix Pence, and Hay and 
“ Straw for his Horſe per Diem ſix Pence; nor for one Foot Soldier's Diet 
« and Small Beer per Diem four Pence: And if the Officer or Officers, as 
« aforeſaid, ſhall not give Notice, as aforeſaid, and ſhall not immediately, 
« upon producing ſuch Account ſtated, ſatisfy, content and pay, the ſame, 
« upon Complaint and Oath made thereof by any two Witneſſes, at the 
« next Quarter-Seſſions for the County or City where ſuch Quarters were, 
« which Oath the Juſtices of the Peace at ſuch Seſſions are hereby autho- 
ce rized and required to adminiſter, the Paymaſter or Paymaſters of his Ma- 
« jeſty's Guards and Garriſons are hereby required and authorized, upon 


c Certificate of the ſaid Juſtices, before whom ſuch Oath was made, of the 


« Sums due upon ſuch Accounts, and the Perſons to whom the ſame is 


c owing, to pay and ſatisfy the ſaid Sums out of the Arrears due to the ſaid 


« Officer or Officers, upon Penalty that ſuch Paymaſter or Paymaſters ſhall 
« forfeit their reſpective Place or Places of Paymiaſter or Paymaſters, and 
« be diſcharged from holding the ſame for the future; and in caſe there ſhall 
« be no Arrears due to the ſaid Officer or Officers, then the ſaid Paymaſter 
« or Paymaſters are hereby authorized and required to deduct the Sums he 
« or they ſhall pay, purſuant to the Certificate of the ſaid Juſtices, out 
c of the next Pay or Subſiſtence Money of the Regiment to which ſuch 
4 Officer or Officers ſhall belong; and ſuch Officer or Officers ſhall, for 
te every ſuch Offence, or for neglecting to give Notice of the Receipt of 

ſuch Pay or Subſiſtence Money as aforeſaid, be deemed or taken, and 
ce are hereby declared ipſo facto caſhiered. And where it ſhall happen, 
< that the Subſiſtence Money due to any Officer or Soldier ſhall, by Occa- 

ſion of any Accident, not be paid to ſuch Officer or Soldier, or ſuch 
Officer or Soldier ſhall neglect to pay the ſame, ſo that Quarters cannot 
be or are not paid, as this Act directs; and where any Horſe, Foot or 


“% Dragoons, ſhall be upon their March, ſo that no Subſiſtence can then 


be remitted to them, to make Payment as this Act directs, or the 


„ ſhall neglect to pay the ſame; in every ſuch Caſe it is hereby further 
<* enacted, that every ſuch Officer ſhall, before his or their Departure out 


Jof their Quarters, where ſuch Regiment, Troop or Company, ſhall re- 


* main for any Time whatſoever, make up the Accounts, as this Act 
e directs, with every Perſon with whom ſuch Regiment, Troop or Com- 
** pany, have quartered, and ſign a Certificate thereof, and give the ſaid 


Certificate by him ſo ſigned to the Party to whom ſuch Money is due, 
Vor. IV. 73 with 


« with the Name of ſuch Regiment, Troop or Company, to which he or 
de they ſhall belong; to the End the ſaid Certificate may be forthwith 
« tranſmitted to the Paymaſter of his Majeſty's Guards and Garriſons, 
« who is hereby required immediately to make Payment thereof to the Per- 
„ ſon or Perſons to whom ſuch Monies ſhall be due, to the End the 
« ſame may be applied to ſuch Regiment, Troop or Company, reſpective- 
« ly, under Pain as is in this Act before directed for Non-payment of 
* Quarters,” 
Officers and By par. 30. it is enacted, That it ſhall and may be lawful to quarter 
Soldiers to be « Officers and Soldiers in Scotland, in ſuch and the like Places and Houſes as 
er; „they might have been quartered in, by the Laws in Force in Scotland, at 
they were *© the Time of the Union; and that the Poſſeſſors of ſuch Houſes ſhall 
uartered be-. only be liable to furniſh the ſaid Officers and Soldiers quartered there, as 
foretheUnion. « by the ſaid Laws in Force at the Time of the Union was provided; and 
that no Officer ſhall be obliged to pay for his Lodging, where he ſhall 
ebe regularly billeted, except in the Suburbs of Edinburgh.” 
Soldiers to be By the 8 C. 2. c. 30. par. 1, After reciting, that by the ancient common 
removed, if Law of this Land. all Elections ought to be free; and that by an Act paſſed 
y_ in the third Year of the Reign of King Edward the Firſt, of famous Me- 
an Election for mory, it is commanded, upon great Forfeiture, that no Man by Force of 
a Member of Arms, nor by Malice or Menacing, ſhall diſturb any to make free Elec- 
Parliament is tion; and that the Freedom of Elections, of Members to ſerve in Parlia- 
to be made. ment, is of the utmoſt Conſequence to the Preſervation of the Rights and 
Liberties of this Kingdom; and that it hath been the Uſage and Practice 
to cauſe any Regiment, Troop or Company, or any Number of Soldiers, 
which hath been quarcered in any City, Borough, Town or Place, where 
any Election of Members to ſerve in Parliament hath been appointed to 
be made, to remove and continue out of the fame during the Time of ſuch 
Election, except in ſuch particular Cales as are herein after ſpecified, to the 
End that the faid Uſage and Practice may be ſettled and eſtabliſhed for the 
future, it is enacted, ** That when and as often as any Election of any Peer 
or Peers to repreſent the Peers of Scotland in Parliament, or of any Mem- 
ber or Members to ſerve in Parliament, ſhall be appointed to be made, 
the Secretary at War for the Time being, or in caſe there ſhall be no 
„Secretary at War, then ſuch Perſon who ſhall officiate in the Place of 
«© the Secretary at War, ſhall and is hereby required, at ſome convenient 
Time before the Day appointed for ſuch Election, to iſſue and ſend forth 
1 proper Orders, in Writing, for the Removal of every ſuch Regiment, 
*© Troop or Company, or other Number of Soldiers, as ſhall be quartered 
or dilleted in any ſuch City, Borough, Town or Place, where ſuch Elec- 
„tion ſhall be appointed to be made, our of every ſuch City, Borough, 
* Town or Place, one Day at the leaſt before the Day appointed for ſuch 
Election, to the Diſtance of two or more Miles from ſuch City, Bo- 
* rough, Town or Place, and not to make any nearer Approach to ſuch 
City, Borough, Town or Place, as aforeſaid, until one Day at the leaſt 
after the Poll, to be taken at ſuch Election, ſhall be ended and the Poll 
* Books cloſed.” 
penalty ona By par. 2. it is enacted, © That in caſe the Secretary at War for the 
Secretary at Time being, or ſuch Perſon who ſhall officiate in the Place of the Secre- 
Warnotremo- « tary at War, ſhall negle& or omit to iſſue or ſend forth ſuch Orders as 
bog Bain « aforeſaid, according to the true Intent and Meaning of this Act, and ſhall 
Io ee be thereof lawfully convicted, upon any Indictment to be preſented at 
the next Aſſizes, or Seſſions of Oyer and Terminer, to be held for the 
County where ſuch Offence ſhall be committed, or on an Information to 
be exhibited in the Court of King's Bench, within ſix Months after ſuch 
** Ottence committed, ſuch Secretary at War, or Perſon who ſhall ofhciate 
in the Place of the Secretary of War, ſhall for ſuch Offence be diſcharged 
*+* trom their ſaid reſpective Offices, and ſhall from thenceforth by ol 4 
dla 
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&« diſabled, and made incapable to hold any Office or Employment, civil or 
„ military, in his Majeſty's Service,” 
But by par. 5. it is provided, “ That the Secretary at War, or ſuch The Secretary 
Perſon who ſhall officiate in the Place of the Secretary at War, ſhall not at War is not 
« be liable to any Forfeiture or Incapacity for not ſending ſuch Order, as to incur the 
te aforeſaid, upon any Election to be made of a Member to ſerve in Patlia- 1 
« ment, on a Vacancy of any Scat there, unleſs Notice, of the making out of the iſſuing 
any new Writ for ſuch Election, ſhall be given to him by the Clerk of of the Wric. 
the Crown in Chancery, or other Officer making out any new Writ for 
ſuch Election, which Notice he is hereby directed and required to give 
with all convenient Speed after the making out the ſaid Writ.” 
By par. 3. it is provided, That nothing in this Act contained ſhall ex- This AR is 
«© tend, or be conftrued to extend, to the City and Liberty of eminſter, not to extend 
ot the Borough of Scuthwark, for or in Reſpect of the Guards of his e . gs” 
« Majeſty, his Heirs or Succeſſors, nor to any City, Borough, Town or . 
« Place, where his Majeſty, his Heirs or Succeſſors, or any of his Royal mily rendes, 
« Family, ſhall happen to be or reſide at the Time of any ſuch Election as nor to any 
« aforeſaid, tor or in Reſpect of ſuch Number of Troops or Soldiers only, Garron. 
de as ſhall be attendant as Guards to his Majeſty, his Heirs or Succeſſors, or 
e to ſuch other Perſon of the Royal Family as is aforeſaid ; nor to any 

Caſtle, Fort or fortified Place, where any Garriſon is uſually kept, for 
or in Reſpect of ſuch Number of Troops or Soldiers only, whereot ſuch 
„ Garriſon is compoled.” 
By par. 4. it is provided, That nothing in this Act ſhall extend, or be Nor to any 
conſtrued to extend, to any Officer or Soldier, who ſhall have a Right to Soldier, who 
Vote at any ſuch Election as aforeſaid, but that every ſuch Officer and has, 4 Right 
Soldier may freely, and without Interruption, attend and give his Vote at 1 


i | 7 | EleQion, 
ſuch Election, any Thing herein before contained to the contrary not- n 
e withſtanding.” | | 
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D) how Carriages fo2 the Uſe of his Ma- 
jeſty's Foꝛces are to be furniſhed. 


P Y the 30 6. 2. c. 6. par. 40. it. is enacted, “That for the better and Juſtices to or- 
more regular Proviſion of Carriages for his Majeſty's Forces, in their der Conſtables 
Marches, or for their Arms, Clothes and Accoutrements, in England, te Provide 
Wales, and the Town of Berwick upon Trveed, all Juſtices of the Peace, Tg: 
within their ſeveral Counties, Ridings, Diviſions, Shires, Liberties and 
Precincts, being duly required thereunto by an Order from his Majeſty, 
or the General of his Forces, or the Maſter General, or Lieutenant Ge- 
neral of his Majeſty's Ordinance, ſhall, as often as ſuch Order is brought 
and ſhewn unto one or more of them, by the Quarter Maſter, Adjutant 
or other Officer, of the Regiment, Detachment, Troop or Company, to 
ordered to march, iſſue out his or their Warrants to the Conſtables or 
Petty Conſtables of the Diviſion, Riding, Cicy, Liberty, Hundred and 
Precinct, from, through, near or to which ſuch Regiment, Detachment, 
Troop or Company, thall be ordered to march, requiring them to make 
ſuch Proviſion tor Carriages, with able Men to drive the ſame, as is men- 
tioned in the ſaid Warrant, allowing them ſufficient Time to do the 
lame, that the neighbouring Parts may not always bear the Burthen 
and in caſe ſufficient Carriages cannot be provided within any ſuch Li- 
berty, Diviſion or Precinct, then the next Juſtice or Juſtices of the 


County, Riding or Diviſion, ſhall, upon ſuch Order as aforeſaid, being 
1 brought 
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Carriages to be 
provided in 
Scotland, as 
they were pro- 
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the Union. 


Penalty on an 


& 


Officer forcing << 
a Carriageto go cc 
more than one ,, 


Day's Journey, : 


or ſuffering 


Women and © 


others to ride, 


cc 


or demanding ,, 


Saddle Horſes 
to be provided. 
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obliged to car- cc 


ry more than ,, 


twenty hun- 
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cc 
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brought and ſhewn to one or more of them, by any of the Officers afore- 
ſaid, iſſue his or their Warrants to the Conſtables or Petty Conſtables of 
ſuch next County, Riding, Liberty, Diviſion or Precinct, for the Pur- 
poſes aforeſaid, ro make good ſuch Deficiency: And the aforeſaid Officer 
or Officers, who, by Virtue of the aforeſaid Warrant from the Juſtices 
of the Peace, are to demand the Carriage or Carriages, therein mentioned, 
of the Conſtable or Petty Conſtables to whom the Warrant is directed, is 
and are hereby required, at the ſame Time, to pay down in Hand to the 
ſaid Conſtable or Petty Conſtable, for the Uſe of the Perſon who ſhall 
provide ſuch Carriages and Men, the Sum of one Shilling tor every Mile 
any Waggon with five Horſes ſhall travel; and the Sum of one Shilling 
for every Mile any Wain with ſix Oxen, or four Oxen and two Horſes, 
ſhall travel; and the Sum of nine Pence for every Mile any Cart with 
four Horſes ſhall travel; and ſo in Proportion for leſs Carriages; for 
which reſpective Sums ſo received, the ſaid Conſtable or Petty Conſtable 
is hereby required to give a Receipt, in Writing, to the Perſon or Perſons 
paying the ſame: And ſuch Conſtable or Petty Conſtable ſhall order and 
appoint ſuch Perſon or Perſons, having Carriages within their reſpective 
Liberties, as they ſhall think proper, to provide and furniſh ſuch Carriages 
and Men accordingly.” | | 
By par. 45. it is enacted, That the Carriages for the Services of the 
Forces, from Time to Time quartered or marchi':g in Srotland, ſhall 
be provided in like Manner, and at the Rates, and the Furniſher of 
ſuch Carriages ſhall be paid, as was directed by the Law in Force in 
Scotland at the Time of the Union.” 

By par. 40. it is enacted, That if any military Officer or Officers, 
for the Uſe of whoſe Troop or Company the Carriages were provided, 
ſhall force and conſtrain any Waggon, Wain, Cart or Carriage, to travel 
more than one Day's Journey; or ſhall not diſcharge the ſame in due 
Time for their Return home ; or ſhall ſuffer any Soldier or Servant, ex- 
cept ſuch as are ſick, or any Woman, to ride on the Waggon, Wain, 
Cart or Carriage as aforeſaid ; or ſhall force any Conſtable or Petty Con- 
ſtables, by Threatnings or menacing Words, to provide Saddle Horſes 
for themſelves or Servants; or ſhall force Horſes from the Owners, by 
themſelves, Servants or Soldiers; every ſuch Officer, for every ſuch Ot- 
fence, ſhall forfeit the Sum of five Pounds; Proof thereof being made 
upon Oath, before two of his Majeſty's Juſtices of the Peace of the ſame 
County or Riding, who are to certify the ſame to the Paymaſter General, 
or other reſpective Paymaſter of his Majeſty's Forces, who is hereby re- 
quired to pay the aforeſaid Sum of five Pounds, according to the Order 
and Appointment under the Hands and Seals of the aforeſaid Juſtices of 
the Peace of the ſame County or Riding.” | 

By par. 44. it is enacted, That no Waggon, Wain, Cart or Carriage, 
impreſſed by the Authority of this Act, ſhall be liable or obliged, by Vir- 
tue of this Act, to carry above twenty hundred Weight, any Thing in 
this Act contained to the contrary notwithſtanding,” _ 

By par. 41. it is enacted, That if any High Conſtable, or Petty Con- 
ſtable, ſhall wilfully negle& or refuſe to execute ſuch Warrants of the 
Juſtices of the Peace, as ſhall be directed unto them for providing Car- 
riages as aforeſaid; or if any Perſon or Perſons, appointed by ſuch High 
Conſtable or Petty Conſtable to provide or furniſh any Carriage and Man, 
ſhall refuſe or neglect to provide the ſame ; or any other Perſon or Pe- 


s ſons whatſoever ſhall wilfully do any Act or Thing, whereby the Execu- 
ſtructing the 
providing of 0 


tion of the ſaid Warrants ſhall be hindered or fruſtrated; every ſuch 
Conſtable, or other Perſon or Perſons, ſo offending ſhall, for every ſuch 
Offence, forfeit any Sum not. exceeding forty Shillings, nor leſs than 
twenty Shillings, to the Uſe of the Poor of the Pariſh where any ſuch 


Offence ſhall be committed: And all and every ſuch Offence and —_ 
: | (e 


—— 


Scotland. | 
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6 ſhall and may be enquired of, heard and fully determined, by two of his 

« Majeſty's Juſtices of, the Peace, dwelling in or near the Place where ſuch 

« Offence ſhall be committed, who have hereby Power to cauſe the ſaid 

* Penalty to be levied by Diſtreſs and Sale of the Offenders Goods.” | 
By par. 42. After reciting, that the reſpective Sums of Money, by this If the Sum or- 

Act appointed to be paid to the Conſtable, by the Officers demanding ſuch dered to be 

Carriages, are not, in many Caſes, ſufficient to anſwer the Charge and Ex- paid by the 

pence of providing the ſame, in ſo much that the ſaid Conſtable is fre- —_— 

quently at great Charges, over and above, what is received by him of the ent to defray 

ſaid Officers, to the great Burthen of the Townſhip of which he is Conſta- the Expence of 

ble, or elſe the Perſons performing ſuch Carriages are grievouſly oppreſſed : Carriages, the 

For Remedy whereof, and that the ſaid Overplus Charge may be born by nary 3 

each County or Riding, at the general Charge of ſuch County or Riding, 22 

it is enacted, “ That the Treaſurer or Treaſurers of each reſpective County Treaſury. 

« or Riding ſhall, without Fee or Reward, pay. unto ſuch Conſtable all 

c and every ſuch reaſonable Sum or Sums of Money, ſo by him paid or 

laid out for ſuch Carrjages, over and above what was, or ought to have 

<« been, paid by the Officer requiring ſuch Carriages, out of the publick 

« Stock of ſuch County or Riding, according to ſuch Rates, Orders, Rules 


and Directions, as the ſaid Juſtices of the Peace, in their Quarter-Seſ- 


* ſions aſſembled, within their reſpective Juriſdictions, ſhall from Time to 

„ Time, during the Continuance of this Act, make, direct and appoint, 

« which Orders ſhall be made without Fee or Reward, Regard being 

<« always had to the Seaſon of the Year, and the Length and Condition of 

« the Ways by and through which ſuch Carriages are to travel.“ | | 
The Court granted a Mandamus on, the 1 G. 1. c. 34. directed to the Se. 42. 

Juſtices of the Peace, to allow the Defendants, being Conſtables, their Re and Hunt 

extraordinary Charges in providing Carriages on the late Expedition into 2 285 x 
It ſeems as if the Treaſurer of the County refuſed to pay this Money S. 93. 

to the Conſtables; for, more than Year after, another Mandamus was Hunt Caſe, 

granted by the Court, directed to the Juſtices of Peace, for them to compel — ds 

the Treaſurer of the County to reimburſe a Conſtable, of the Name of Hunt, 

the extraordinary Charges he had been at in providing Carriages on the 

Expedition into Scotland. | | 


(E) Ok Deſertion; 


XY the G. 1. ft. 2. c. 47. Par. 1. After reciting, that a pernicious and Penalty on any 
dangerous Practice has been induſtriouſly carried on in theſe Kingdoms Perſon perſua- 
of Great Britain and Ireland, by Papiſts and other evil diſpoſed Perſons, ding a Soldier 
diſaffected to his Majeſty's Title and Government, under falſe and ground- be deſert. 
leſs Pretences, to delude his good Subjects, who had engaged themſelves as 
Soldiers in the Service of his Majeſty and their Country, and to prevail with 
then by corrupt and indirect Means to deſert the ſame, oftentimes in 
order to procure their Aſſiſtance for a Popiſh Pretender, the avowed Enem 
of the Proteſtant Religion and the Laws and Liberties of theſe Kingdoms; 
for which Purpoſes the ſaid Papiſts and other evil diſpoſed Perſons have, 
with great Diligence, frequented the publick Houſes, and other Places, 
where the Taid Soldiers uſed to reſort, or are quartered, and, by Enter- 
tainments, ſeditious Speeches and vain Promiſes, have often ſeduced his 
Majeſty's ſaid Subjects from their Duty and Allegiance, it is enacted, 
That if any Perſon or Perſons whatſoever, other than ſuch as are br 
* ſhall be inliſted as Soldiers, againſt whom ſufficient Remedy is already 
Vo L. IV. 7 K © provided 
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provided by Law, ſhall, by Words or other Means whatſoever, directly 
* or indirectly, perſuade or procure any Soldier or Soldiers in the Service 
„ of his Majeſty, his Heirs or Succeſſors, to deſert or leave ſuch Service, 
or ſhall go about and endeavour, in Manner aforeſaid, to perſuade, pre- 
e yail on or procure, ſuch Soldier or Soldiers to deſert or leave ſuch Service 
&« as aforeſaid, every ſuch Perſon or Perſons ſo offending as aforeſaid, and 
being thereof lawfully convicted, ſhall, for every ſuch Offence, forfeit to 
6 his Majeſty, his Heirs or Succeſſors, or to any other Perſon or Perſons 
Who ſhall ſue for the ſame, the Sum of forty Pounds, to be recovered 
„ by Bill, Plaint or Information, in any of his Majeſty's Courts of Record 
« ar Weſtminſter ; and if it ſhall happen, that any ſuch Offender, ſo con- 
e victed as aforeſaid, hath not any Goods or Chattels, Lands or Tenements, 
„to the Value of forty Pounds, to pay und fatisfy the ſame; or that, from 
the Circumſtances and Hainouſneſs of the Crime, it ſhall be thought pro- 
* per and convenient, the Court, before which the ſaid Conviction ſhall be 
© made as aforeſaid, ſhall award the ſaid Offender to Priſon, there to re- 
<* main for any Time not exceeding ſix Months, without Bail or Mainprize, 
and alſo to ſtand in the Pillory, for the Space of one Hour, in ſome 
* market Town next adjoining to the Place where the Offence was com- 
* mitted, in open Market there, or in the Market Town itſelf where the 
* Offence was committed.“ 
But by par. 2. it is provided, “ That no ſuch Action ſhall be brought, 
* or Proſecution carried on, by Virtue of this Act, unleſs the ſame be com- 
* menced within ſix Months after the Offence is committed.” 
In whatCourts By the 3 G. 1. c. 2. par. 50. it is enacted, ** That for ſuch Offence as 
the Penalty for «© ſhall be committed againſt this laſt cited Act, within that Part of Great 
3 * Britain called England, the Penalties thereby enacted ſhall be ſued for 
ſert may be © and recoverable in any of his Majeſty's Courts of Record at Weſtminſter; 
recovered. and for ſuch Offences againſt the ſaid Act, as ſhall be committed in 
that Part of Great Britain called Scotland, the ſame ſhall be ſued for and 
«* recoverable in his Majeſty's Court of Exchequer in Scotland; and for ſuch 
„ Offences againſt the ſaid Act, as ſhall be committed in Ireland, the 
* ſame ſhall and may be ſued for and recoverable in any of the four 
Courts in Dublin, any Thing in the ſaid Act to the contrary thereof in 
any wiſe notwithſtanding.” 
A Perſon ſuf. By the 30 G. 2. c. 6. par. 49. After reciting, that Soldiers, being duly 
pected of De- inliſted, do afterwards deſert, and are often found wandering, and otherwile 
ſertion may be illegally abſenting themſelves from his Majeſty*s Service, it is enacted, 
22— to e That i: ſhall and may be lawful to and for the Conſtable, Headborough 
8 25 * or Tythingman of the Town or Place, where any Perſon, who may rea- 
* ſonably be ſuſpected to be ſuch a Deſerter, ſhall be found, to apprehend 
* or caule him to be apprehended, and to caule ſuch Perſon to be brought 
before any Juſtice of the Peace, living in or near ſuch Town or Place, 
who hath hereby Power to examine ſuch ſuſpected Perſon ; and if, by 
his Confeſſion, or the Teſtimony of one or more Witneſs or Witneſſes 
„ upon Oath, or by the Knowledge of ſuch Juſtice of the Peace, it ſhall 
% appear or be found, that ſuch ſuſpected Perſon is a liſted Soldier, and 
* ought to be with the Troop or Company to which he belongs, ſuch Juſtice 
„ of the Peace ſhall forthwith cauſe him to be conveyed to the Gaol of the 
„County or Place where he ſhall be found, or to the Houſe of Correction 
or other publick Priſon, in ſuch Town or Place where ſuch Deſerter 
* ſhall be apprehended, or to the Savoy, in cafe ſuch Deſerter ſhall be ap- 
« prehended within the City of London or Weſtminſter or Places adjacent, and 
* tranſmit an Account thereof to the Secretary of War for the Time being, 
to the End that ſuch Perſon may be proceeded againſt according to Law; 
and the Keeper of the ſaid Gaol, Houſe of Correction or Priſon, ſhall re- 
«* ceive the full Subſiſtence of ſuch Deſerter, during the Time he ſhall con- 
*© tinue in his Cuſtody, for the Maintenance of the ſaid Deſerter, but ſhall 
nor 
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& not be intitled to any Fee or Reward, on the Account of the Impriſon— 


« ment of ſuch Deſerter, any Law, Cuſtom or Uſage, to the contrary not- 
« withſtanding.” 


By par. 50. It is, for the Encouragement of any Perſon or Perſons to ſe- A Reward fot 
cure and apprehend ſuch Deſerter as - aforeſaid, enacted, „That ſuch apprebending 
« Tuſtice of the Peace ſhall alſo iſſue his Warrant in Writing to the Col- a Deſerter to 
c lector or Collectors of the Land Tax Money, of the Pariſh or Town- An 
« ſhip where ſuch Deſerter ſhall be apprehended, for paying out of the the Land Tax. 
« Land Tax Money, into the Hands of ſuch Perſon who ſhal) apprehend, 

e or cauſe to be apprehended, any Deſerter from his Majeſty's Service, the 
« Sum of twenty: Shillings for every Deſerter that ſhall be ſo apprehended 
and committed; which Sum of twenty Shillings ſhall be ſatisfied by ſuch 


Collector, to whom ſuch Warrant ſhall be directed, and allowed in his 
„Account.“ 

By par. 51. it is provided, That, if any Perſon ſhall harbour, conceal Penalty on any 
&« or aſſiſt, any Deſerter from his Majeſty's. Service, knowing him to be ſuch, Perſon har. 
e the Perſon ſo offending ſhall forfeit, for every ſuch Offence, the Sum of 1 
five Pounds; and upon Conviction, by the Oath of one or more credible ing him to bs 
&« Witneſs or Witneſſes, before any of his Majeſty's Juſtices of the Peace, ſo. 
© the ſaid Penalty of five Pounds ſhall be levied, by Warrant under the 
« Hands of the ſaid Juſtice or Juſtices of the Peace, by Diſtreſs and Sale 

of the Goods and Chattels of the Offender ; one Moiety of the faid 
Penalty to be paid to the Informer, by whoſe Means ſuch Deſerter ſhall 
be apprehended, and the Reſidue of the ſaid Penalty to be paid to the 
Officer, to whom any ſuch Deſerter or Soldier did belong: And in caſe 
any ſuch Offender, who ſhall be convicted, as aforeſaid, of harbouring 
and aſſiſting any ſvch Deſerter, ſhall not have ſufficient Goods and Chat- 
tels, whereon Diſtreſs may be made to the Value of the Penalty for ſuch 
Offence ; or ſhall not pay ſuch Penalty within four Days after ſuch Con- 
viction; then and in ſuch Caſe ſuch Juſtice of the Peace ſhall and 
may, by Warrant under his Hand and Seal, either commit ſuch Offender 
to the common Gaol, there to remain, without Bail or Mainprize, for 
the Space of three Months, or cauſe ſuch Offender to be publickly whip- 

„ ped, at the Diſcretion of ſuch Juſtice.” | 

By par. 52. it is provided, © That no Commiſſion Officer ſhall break open No Houſe to 
any Houſe, to ſearch for Deſerters, without a Warrant from a Juſtice of be broke open 
the Peace; and that every Commiſſion Officer, who ſhall, without a War- 1 bor 
rant from one or more of his Majeſty's Juſtices of the Peace, which gut a Warrant 
ſaid Warrant the ſaid Juſtice or Juſtices of the Peace are hereby impow- from a Juſtice 
ered to grant, forcibly enter into, or break open, the dwelling Houſe or of Peace, 

Outhoules of any Perſon whatſoever, under Pretence of ſearching 


for Delerters, ſhall, upon due Proof thereof, forfeit the Sum of twenty 
„Pounds.“ 
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(F) Ok the Puntſhments to which Soldiers 
are liable by martial Law. 


BY the 30 G. 2. c. 6. par. 1. After reciting, that whereas the raiſing or Offences 
keeping a ſtanding Army within this Kingdom, in Time of Peace, is which may 
contrary to Law: And whereas his Majeſty has judged it neceſſary to de- be puniſhed 
clare War againſt Fance: and whereas it is judged neceſſary, by his Ma- with Deatd. 
jeſty and this preſerit Parliament, that a Body of Forces ſhould be continued, 

tor the Safety of this Kingdom, the Defence of the Poſſeſſions of the 
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Crown of Grea! Britain, and the Preſervation of the Balance of Power in 
Europe: And whereas no Man can be forejudged of Lite or Limb, or ſub- 
jected, in Time of Peace, to any Kind of Puniſhment, within this Realm, 
by martial Law, or in any other Manner, than by the Judgment of his 
Peers, and according to the known and eſtabliſhed Laws of this Realm 
yet nevertheleſs, it being requiſite for the retaining ſuch Forces in their Duty, 
that an exact Diſcipline be obſerved, and that Soldiers, who ſhall mutiny or 
ſtir up Sedition, or deſert his Majeſty's Service within this Realm, or the 
Kingdom of Ireland, or in Ferſey, Guernſey, Alderney and Sark, or the Iſlands 
to the ſame belonging, be brought to a more exemplary and ſpeedy Puniſh- 
ment than the uſual Forms of the Law will allow, it is enacted, ** That 
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Puniſhment of 


if any Perſon being muſtered, or in pay, as an Officer, or who is or 
ſhall be liſted, or in pay, as a Soldier, and on the twenty-fourth Day of 
March one thouſand ſeven hundred and fifry-ſeven ſhall remain in ſuch 
Service, or ſhall, during the Continuance of this Act, voluntarily en- 
ter himſelf in his Majefty's Service as a Soldier, ſhall at any Time, du- 
ring ſuch Continuance of this Act, within the Realm of Great Britain, or 
in the Kingdom of Ireland, or in Jerſey, Guernſey, Alderney or Sark, or 
the Iſlands thereto belonging, or in the Iſland of Minorca, or in his Mla— 
jeſty's Garriſon of Gibraltar, or in any of his Majelty's Dominions be- 
yond the Seas reſpectively, begin, excite, cauſe or join, in any Mutiny 
or Sedition in the Company, Troop or Regiment, whereto he doth be- 
long, or in any other Company, Troop or Regiment, in his Ma; ſty's 
Service; or ſhall not uſe his Endeavours to ſuppreſs the ſame, or, com- 
ing to the Knowledge of any Mutiny or intended Mutiny, ſhall nor 
without Delay give Information thereof to his commanding Officer; or 
ſhall deſert his Majeſty's Service; or, being a Soldier actually liſted 
in any Regiment, Troop or Company, ſhall liſt himſelf into any other 
Regiment, 'Troop or Company, without a Diſcharge produced in Wri- 
ting from the Colonel, or, in his Abſence, the Field Officer command- 
ing in chief the Regiment, Troop or Company, in which he laſt ſerved 
as a liſted Soldier; or ſhall be found fleeping upon his Poſt, or ſhall 
leave it before relieved; or if any Officer or Soldier in his Majeſty's 
Army ſhall, either upon Land, within or out of Great Britain, or upon 
the Seas, hold Correſpondence with any Rebel, or Enemy of his Majefly, 
or give them Advice or Intelligence, either by Letters, Meſſages, Signs 
or Tokens, in any Manner or Way whatſoever, or ſhall creat with tuch 
Rebels or Enemies, or enter into any Condition with them, without his 
Majeſty's Licence, or Licence of the General, Lieutenant Genera! or 
Chiet Commander ; or ſhall ſtrike or uſe any Violence againſt his ſuperior 
Officer, being in the Execution of his Office, or ſhall diſobey any 
lawful Command of his ſuperior Officer; all and every | Perſon and 
Perſons ſo offending, in any of the Matters before mentioned, ſhall 
ſuffer Death, or ſuch other Puniſhment as by a Court-martial ſhall be 
inflicted,” | | | 

By the 1 G. 1. ff. 2. c. 47. par. 3. After reciting, that to carry on the 


. a Papilt enliſt- Service of the Pretender, and for other wicked Purpoſes, many Papiſts, 
ing and not pretending themſelves to be Proteſtants, and taking the Oath of Abjuracion, 


declaring 


himſelf to be and ſubſcribing the Teſt, when thereunto required, being ſo allowed to do 
ſuch by the Pope, and their other ſpiritual Superiors, the better to diſguiſe and 
conceal their Deſigns, do inliſt themſelves in his Majeſty's Troops, whereby 
the greateſt Danger may ariſe to theſe Kingdoms, if not timely prevented, 


it 


cc 


is enacted, © That any Perſon or Perſons, having profeſſed the Popiſh 
Religion, who, ſince the firlt Day of February one thouſand ſeven hundred 
and fifteen, have been inliſted in his Majeſty's Troops, and who ſhall 
not, after the firſt Day of June one thouſand ſeven hundred and fixteen, 
in Great Britain or Ireland, or in the Iſles of Guernſey or Ferſey, produce 


a Teſtimonial of his having publickly renounced the ſame, or Rr 
2 | "i 
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« at the Time of his inliſting, declare to the Officer or Soldier who ſo in- 
« liſteth him, that he hath been, or at preſent is, of the Popiſh Religion, 
« ſhall in ſuch Caſe be liable to and receive ſuch corporal Puniſhment, not 
« extending to Loſs of Life, as a Court-martial ſhall inflict for the ſame, 
ec who are hereby impowered ſo to do.“ 5 | 
By 30G. 2. c. 6. par. 3. it is enacted, That it ſhall and may be lawful Immoralities 
« to and for Courts-martial, by their Sentence and Judgment, to inflict erage 
« corporal Puniſhment, not extending 1b Life or Limb, on any Soldier tor may be my 
% Immoralities, Miſbehaviour, or neglect of Duty.“ FC 
By par. 53. it is provided, That it ſhall and may be lawful to and for New Articles 
« his Majeſty to form, make and eſtabliſh, Articles of War, for the better of War may be 
« governing of his Majeſty's Forces, and for brihging Offenders againſt the made and 
« ſame to Juſticez and to ere& and conſticute Courts: martial; with Power Sa Pare | 
« to try, hear and determine, any Crimes or Offences by ſuch Articles of by bis Ala. 
« War, and inflict Penalties by Sentence or Judgment of the ſame, as well jetty. 
« within the Kingdoms of Great Britain and Ireland, Jerſey, Guernſey, Al- 
« derncy and Sark, and the Iflands thereto belonging, as in the Ifland of 
« Minorca, his Majeſty's Garriſon of Gibraltar, and in any of his Majeſty's 
% Dominions beyond the Seas.” * 
But by par. 54. it is provided, . That no Perſon or Perſons ſhall be ad. Bot the Pu- 
„ judged to ſuffer any Puniſhment, extending to Life or Limb, by the ſaid . — 
« Articles of War, within the Kingdoms of Great Britain and Ireland, ticles is not to 
« Ferſey, Guernſey, Alderney and Suri, and the Iſlands thereto belonging, extend to Life 
« except for ſuch Crimes as are expreſſed to be ſo puniſhable by this or Limb. 
6. AQ.” | | EF 
By par 8. it is provided, “ That no Officer or Soldier, being acquitted No Perſon to 
c of convicted of any Offence, ſhall be liable to be tried a ſecond Time, by be tried a ſe- 
te the ſame or any other Court- martial, for the ſame Offence; unleſs in the ye Time for 
« Caſe of an Appeal from a Regimental to a general Court- martial, and. that fie Of. 
PP 2 S , at fence. 
* no Sentence, given by any Court- martial, and ſigned by the Prefident 
c thereof, be liable to be reviſed more than once.” 
By par. 57. it is provided, * That no Perſon or Perſons, being acquitted No Perſon ae- 
« or convicted of any capital Crimes, Violences or Offences, by the civil = vor _ 
«© Magiſtrate, ſhall be liable to be puniſhed by a Court- martial for the fame Civil 54 pu- 
< otherwiſe than by caſhiering.“ niſhed by the 
= | martial Law. 
Only Volunteers were formerly liable to be puniſhed by martial Law, but Impreſſed 
by the 30 G. 2. c. 8. par. 20. it is enacted, That the Commiſſioners pre- Men rendered 
« ſent at a Meeting tor liſting of Soldiers, as in this Act is before directed, liable to mar- 
<< ſhall cauſe the ſecond and fixth Sections of Articles of War, againſt Mu- credo 
<« tiny and Deſertion, to be read to the Men impreſſed by Virtue of this 
„Act; and, from and after the reading the ſaid Articles of War, every 
Man fo impreſſed ſhall be deemed a liſted Soldier, to all Intents and Pur- 
* poles, and ſhall be ſubject to the Diſcipline of War, and, in caſe of De- 
ſertion, ſhall be proceeded againſt as a Deſerter, by any Law now in Force, 
or by any Law to be made for Puniſhment of Deſerters.“ 
By the 30G. 2. c. 6. par. g. it is provided, That nothing in this Act The Militia 
<« ſhall be any Ways conſtrued to extend to or concern any of the Militia 2828 
„ Guernſey, Alderney or Sark, or the Iſlands thereto belonging.“ 
But by 30 G. 2. c. 25. par. 25. it is enacted, That in cafe of actual But if they are 
% Invaſion, or upon imminent Danger thereof, or in caſe of Rebellion, it daun out and 
* may and ſhall be lawful for his Majeſty, his Heirs and Succeſſors, the 3 - ig 
Occaſion being firſt communicared to the Parliament, if the Parliament ject to martial 
* ſhall be then ſitting, or declared in Council and notified by Proclama- Law. 
„tion, if no Parliament ſhall be then ſitting or in Being, to order and di- 
rect his Lieutenants, and on their Death or Removal, or in their Abſence 
from their reſpectiye Counties, Ridings or Places, any three or more De- 
Vor. IV. 7 L «© puty 
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puty Lieutenants, with all Convenient Speed, to draw out and embody 
all the Regiments and Battallions of Militia of their reſpective Counties, 
Ridings or Places, by this Act appointed to be raiſed and trained, or fo 
many of them as his Majeſty, his Heirs and Succeſſors, ſhall in his or 
their great Wiſdom judge neceſſary, in ſuch Manner as ſhall be beſt adapted 
to the Circumſtances of the Danger; and to put the ſaid Forces under 
the Command of ſuch General Officers, as his Majeſty, his Heirs and 
Succeſſors, ſhall be pleaſed to appoint over them; and to direct them 
to be led, by their A Officers, into any Parts of this Kingdom, 
for the Suppreſſion of ſuch Invaſions or Rebellions: And the ſaid Officers 
of the Militia, and private militia Men, ſhall, from the Time of their 
being drawn out and embodied, as aforeſaid, and until they ſhall be 
returned again, by Order of their commanding Officers, to their reſpec- 


tive Pariſhes or. Places of Abode, remain under the Command of ſuch 


General Officers, and ſhall be intitled to the ſame Pay, as the Officers 
and private Men in his Majeſty's other Regiments of Foot receive, and 


„ no other: and the Officers of the Militia, and private Militia Men, 


ſhall be hereby, during ſuch Time as aforeſaid, ſubjected and made liable 
to all ſuch Articles of War, Rules and Regulations, as ſhall be then by 
Act of Parliament in Force, for the Diſcipline and good Government of 
any of his Majeſty's Forces in Great Britain, any Thing herein contained 
to the contrary notwithſtanding,” | 


_ c K 


" — 
— 


(G) Ok the Civil Puniſhments to Which Sol- 


diers are liable. 


A Soldier not * the 30 C. 2. c. 6. par. 9. it is provided, © That nothing in this 
to be exempt 


from the ordi- «cc 
nary Courſe of ,, 
Law; 


and being ac- 
cuſed oſ Crimes 
to be delivered «c 
over to the Ci- 
vil Magiſtrate. . 
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* Act ſhall extend, or be conſtrued to extend, to exempt any Officer 


* pany; whatſoever from being proceeded againſt by the ordinary Courſe 
of Law.“ | 


And by par. 58. it is provided, © That if any Officer, Non-commiſſion 
Officer or Soldier, ſhall be accuſed of any capital Crime, or of any Vio- 
lence or Offence againſt the Perſon, Eſtate or Property, of any of his 
Majeſty's Subjects, which is puniſhable by the known Laws of the 
Land, the commanding Officer or Officers of every Regiment, Troop, 
Company or Party, 1s and are hereby required to uſe his utmoſt Endea- 
vours, to deliver over ſuch accuſed Perſon to the civil Magiſtrate ; and 
ſhall alſo be aiding and aſſiſting to the Officers of Juſtice in ſeizing and 
apprehending ſuch Offender, in order to bring him to Trial; and if any 
ſuch commanding Officer ſhall wilfully negle& or refuſe, upon Applica- 
tion made to him for that Purpoſe, to deliver over any ſuch accuſed Per- 
ſon to the civil Magiſtrate, or to be aiding and aſſiſting to the Officers of 
Juſtice in the apprehending ſuch Offender, every ſuch Officer ſo offending, 
and being thereof convicted, before any two or more Juſtices of the 
Peace for the County where the Fact is committed, by the Oath of two 
credible Witneſſes, ſhall be deemed and taken to be ipſo fas caſhiered, 
and ſhall be utterly diſabled to have or hold any civil or military Office 
or Employment, within this Kingdom, or in his Majeſty's Service; 
provided the ſaid Conviction be affirmed at the next Quarter-Seflions of 
the Peace for the ſaid County, and a Certificate thereof be tranſmitted to 
the Judge Advocate, who is hereby obliged to certify the ſame to the 
next Court-martial,” _ Th 
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By the 19 G. 2. c. 21. par. 5. it is enacted, That in caſe any com- A Soldier gull- 
« mon Soldier, belonging to any Regiment in his Majeſty's Service, ſhall of curfingor 


be convicted of profane curſing or ſwearing as aforeſaid, and ſhall not im- San | f 
« mediately pay down the Penalty by him forfeited, or give Security for Stocks. | | 
| 


| 
| 
f 


« the ſame as aforeſaid, and alſo the Coſt of the Information, Summons 
& and Conviction, as in and by this Act is directed, every ſuch common ; i! 
« Soldier, inſtead of being committed to the Houſe of Correction, as by 1 
& this Act is directed, ſhall, by the ſaid Juſtice, Mayor, Bailiff or other 
e head Officer, be ordered to be publickly ſet in the Stocks for the Space of | 
* one Hour, for every ſingle Offence; and for any Number of Offences, | 
« whereot he ſhall be convicted at one and the ſame Time, two | 
« Hours.” | 
By the 39 Eliz. c. 17. par. 2. After reciting, that divers lewd and li- A wandering | 
centious Perſons, contemning both Laws, Magiſtrates and Religion, have Soldier decla- | 
of late Days wandered up and down in all Parts of this Realm, under the 1 | 
Name of Soldiers, abuſing the Title of that honourable Profeſſion to coun- - | 
tenance their wicked Behaviours, and do continually aſſemble themſelves, in 
the Highways and elſewhere, in Troops, to the great Terror and Aſtoniſh- 
ment of her Majeſty's true Subjects, the Impeachment of her Laws, and the 
Diſturbance of the Peace and Tranquillity of this Realm; and that many 
heinous Outrages, Robberies and horrible Murders, are daily committed 
by theſe diſſolute Perſons, and, unleſs ſome ſpeedy Remedy be had, many 
Dangers are like by theſe Means to enſue and grow towards the Common- 
wealth, it is enacted, ** That all idle and wandering Soldiers, or idle Per- 
«© ſons which now are or hereafter ſhall be wandering as Soldiers, ſhall ſettle | 
© themſelves in ſume Service, Labour or other lawful Courſe of Life, | 
without wandering, or otherwiſe _ to the Places. where they were | 
4 born, or to their dwelling Places, if they have any, and there remain 
„ betaking themſelves to fome lawful Courſe of Life as aforeſaid, upon 
<« pain that all Perſons, offending contrary to this Act, to be reputed 1 
„as Felons, and to ſuffer as in Caſe of Felony without Benefit of | 
« Clergy.” 
By par. 3. it is enacted, That every idle and wandering Soldier which, A wandering 1 
* coming from his Captain from the Seas, or beyond the Seas, ſhall not Soldier with a | i] 
© have a Teſtimonial, under the Hand of ſome one Juſtice of the Peace of {978d Tetti 4 


4 . : monial to ſuf- 4 
or near the Place where he landed, ſetting down therein the Place and f 4, 6.4 | ; 


1 Time when and where he landed, and the Place of his Dwelling or Birth, | 
© unto which he is to paſs as aforeſaid, and a convenient Time therein li- | 
$ “ mited for his Paſſage, or, having ſuch Teſtimonial, ſhall wilfully exceed | | 
2 * the Time therein limited above fourteen Days: And allo as well every x ( 
„ | * ſuch idle and wandering Soldier, as every idle Perſon wandering as a } 
i- Soldier, which ſtall at any Time hereafter m_ or counterfeit any ſuch 1 
d „ Teſtimonial, or have with him or them any ſuch Teſtimonial forged or 
d | * conterfeired as aforeſaid, knowing the ſame to be counterfeited or forged, 

y in all theſe Caſes every ſuch Act or Acts to be Felony, and the Offenders 

4 do ſuffer as aforeſaid, without Benefit of Clergy.” | 

"lp By par. 4. it is enacted, © That it ſhall be lawful for the Juſtices But a Soldier 

of > * of Aſſize, Juſtices of Gaol Delivery, and the Juſtices of Peace of every offending a. 

g. | © County, and for all Juſtices of Peace of Towns corporate, having Autho- * . ny 

he | © rity to hear and determine Felonies, to hear and determine all ſuch Ot- alata 

NO | * fences in their General Seſſions; and to execute the Offenders which ſhall Perſon will 


d, | be convicted before them, as in Caſes of Felony is accuſtomed z except take him into 


ice ** lome honeſt Perſon, valued at the laſt Subſidy next before the Time to ten = vice for a 
de; * Pounds in Goods, or forty Shillings in Lands, or elſe ſome honeſt Free- 5 

of holder as by the ſaid Juſtices ſhall be allowed, will be contented, before 

| to * tuch Juſtices as ſuch Perſon ſhall be arraigned of Felony, to take him or 

the ** them into his Service for one whole Year then next following, and then, 


before the ſaid Juſtices, will be bound by Recogyiſance of ten Pounds, 


a 
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© to be levied of his Lands, Goods; Tenements and Chattels, to the Uſe 
&© of our Sovereign Lady the Queen; if he keep not the ſaid Perſon or 
& Perſons for one whole Year, and bring him to the next Seſſions for the 
Peace and Gaol Delivery next enſuing after the ſaid Year: And if any 
ſuch Perſon retained depart within the Year, without the Licence of him 
© that ſo retaineth him, then he to be indicted, tried and adjudged as a Fe- 
Jon, and not to have the Benefit of his Clergy.” 


—_— 


—_ 


_—_— 


—— 


(H) Of the Liberty given to diſcharged Sol⸗ 
diers of exerciling Trades. 


8 the 22G, 2. c. 44. par. 1. After reciting, that there have been and 
e are divers Officers and Soldiers, who have ſerved his Majeſty in the 
rn ? late Wars, ſome of which are Men that uſed Trades, others that were Ap- 
Trades in any prentices to Trades, who had not ſerved out their Times, and others who 
Place. y their own Induſtry have made themſelves apt and fit for Trades; many 

of which; the Wars being now ended, would willingly employ :temiclves in 

thoſe Trades; which they were formerly accuſtomed to, or which they are 

apt or able to follow and make Uſe of, for the getting their Living by their 

own Labour, but are or may be hindered from excrciſing thoſe I rades in 

certain Cities or Corporations, and other Places within this Kingdom, be- 

cauſe of certain By-Laws and Cuſtoms of thoſe Places, and of the Statute 

made in the fifth Year of Queen Elizabeth, prohibiting the Ule of certain 

Trades by any Perſon, who hath not ſerved an Apprenticeſhip to ſuch Trade 

for the Space of ſeven Years, it is enacted, That all ſuch Officers and 

« Soldiers, who have been at any Time employed in his Majeſty's Service, 

« ſince his Acceſſion to the Throne, and have not ſince deſerted the ſaid 

«« Service, may ſet up and exerciſe ſuch Trades, as they are apt and able for, 

in any Town or Place within the Kingdoms of Great Britain and Ireland, 

* without any Lett, Suit or Moleſtation, of any Perſon or Perſons what- 
ſoever, for or by Reaſon of the uſing ſuch Trades; and if any ſuch Of- 

« ficer or Officers, Soldier or Soldiers, ſhall be ſued, impleaded or indicted, 
„in any Court whatſoever, within this Kingdom, for uſing or exerciſing 
any ſuch Trades as aforefaid, then the ſaid Officer or Officers, Soldier or 
Soldiers, making it appear to the ſame Court, where they are ſo ſued, 
impleaded or indicted, that they have ſerved the King's Majcſty as afore- 
„ faid, ſhall, upon the general Iſſue pleaded, be found not guilty in any 
„ Plaint, Bill, Information or Indictment, exhibited againſt them; and 
ſuch Perſon or Perſons, who notwithſtanding this Act ſhall proſecute 
their ſaid Suit by Bill, Plaint, Information or Indictment, and ſhall have 
a Verdict paſs againſt them, or become nonſuit therein, or diſcontinue 
their ſaid Suit, ſhall pay unto ſuch Officer or Officers, Soldier or Soldiers, 
double Coſts of Suit, to be recovered as any other Coſts at common 
Law may be recovered; and all Judges and Jurors, before whom any 
ſuch Suit, Information or Indictment, ſhall be brought, and all other 
Perſons whatſoever, are to take Notice of this preſent Act, and ſhall 
conform themſelves thereunto, any Statute, Law, Ordinance, Cuſtom or 
„ Proviſion, to the contrary in any wile notwithſtanding,” | 

00 23 But by par. 2. it is provided, © That this Act ſha!! not in any wiſe be 
Pie faved as © Prejudicial to the Univerſities of Oxford or Cambridge, or either of them, 
to che licenſing Or extend to give Liberty to any Perſon to ſet up the Trade of a Vintner, 
of Taverns. “ or to fell any Wine or other Liquors within the ſaid Univerſities, 


« without Licence had and obtained trom the Vice-Chancellors of the 
* ſame reſpeRiyely,” 


.. 
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By the 30 C. 2. c. 25. par. 25. it is enacted, That every Man having A Militia Man 
perſonally ſerved in the Militia, when called out and aſſembled in caſe of who is marti— 
actual Invaſion, or imminent Danger thereof, or in caſe of Rebellion, and ed and has 
being a married Man, may ſet up and exerciſe any ſuch Trade as he is ee 8 
apt and able for, as freely as any Soldier may do by an Act paſſed in the we . 
6 twenty-ſecond Year of his Majeſty's Reign, intituled; An Af to enable in any Place. 

« ſuch Officers and Soldiers, as have been in his Majeſty's Service fince his Ac- 
„ ceſſion to the Throne, to exerciſe Trades,” 3 

In an Action Qui lam for exercifing the Trade of a Sadler, the Defendant 378. x. 
not having been an Apprentice to that Trade, it appeared from the Evidence, A and 1774 
which was ſtated in a Cafe reſerved, that the Defendant was one of the %%%, Ea/er 
Blackwell Hall Volunteers, who aſſociated themſelves in the late Rebellion; 3' ©; 2 n 

, Be the K. J. 

that, by one Article of this Aſſociation, they were not to put themſelves 
under the Command of any of his Majeſty's Officers, or to be ſubject to mili- 
tary Diſcipline, until the Rebels came within ſixty Miles of London; and 
that, as this never happened, they were never in fact under the Command 
of any Officer appointed by his Majeſty, or ſubject to military Diſcipline : 
And the Queſtion was, whether this gave the Defendant a Right, under 
the 22 C. 2. c. 44. to exerciſe this Trade? a 


Lord Mangfeld, Ch. J. I ſhould have been glad to have found the De- 


cc 


| 

I fendant within the Act of the twenty-ſecond of the King: But that Act 
5 only extends to ſuch as have been Soldiers; and no Man is to be deemed a 
l Soldier, unleſs he has been actually inliſted, and had the Articles of War 
p read to him. 

6 The other Juſtices being of the ſame Opinion, the Paſtea was ordered to 
1 be delivered to the Plaintiff. 7 | 

E 

d 

* = 
d | 

r, 6 ö 

0 (1) Of divers Things not pꝛoperly reducible 


under any of the fozegoing Heads. 


Y the 53 V. & M. c. 21. and by the 9 & 10 V. 3. c. 25. par. 19. it is The Probate 
provided, That nothing in thele Acts contained, ſhall extend of a Soldier's 
% to charge the Probate of any Will, or Letters of Adminiſtration, of any Will to be ex- 


ed, common Soldier, who ſhall be ſlain or die in his Majeſty's Service, Take way 

Nee “Certificate being produced from the Captain of the Troop or Company, ; 

any « under whom ſuch Soldier ſerved at the Time of his Death, and Oath 

and made of the Truth thereof, before the proper Judge or Officer by whom 

cute * ſuch Probate or Adminiſtration ought to be granted, which Oath ſuch 

Jave Judge or Officer is hereby authorized and required to adminiſter, and for 

inue e which no Fee or Reward ſhall be taken.“ 

ers, By the 43 Eliz. c. 3. par. 2. it is provided, That every Pariſh ſhall be The Method 

mon charged with a weekly Sum for the Relief of ſick, hurt and maimed Sol- of taxing Pa- 

any diers, and there are in the ſame Act Directions for applying the Money _ 

_ raiſed for this Purpoſe : But as the Practice is, at this Day, to leave. fuch e SY 

ſha Soldiers to be provided for by the reſpective Pariſhes to which they belong, diſufed. 

m or it is unneceſſary to mention theſe. | 

PR By the 30 G. 2. c. 6. par. 29. it is enacted, That it ſhall and may A Soldier ha- 

* ** be lawful for any two Juſtices of the Peace for the County, Town or ving a Wiſe or 
7 


ntner, 


** Place, where any Non-commiſſion Officer or private Soldier ſhall 8 


: x examined as 
** quartered, in caſe ſuch Non-commiſſion Officer or Soldier have either to the Place of 


— —— — — — — 


5 mo 4 Wife or Child, or Children, to cauſe ſuch Non- commiſſion Officer or his Setilement. 
) 2 


. Soldier to be ſummoned before them, in the Town or Place where ſuch 

ne '* Non-commiſſion Officer or Soldier ſhall be quartered, in order to make 
Orth of the laſt Place of their legal Settlement, which Oath the ſaid 
Vor. IV. 7 M Juſtices 


lo. 


Soldiers. 
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« Tuſtices are hereby impowered to adminiſter ; and ſuch Non-commiſſion 
«© Officers and private Soldiers, as aforeſaid, are hereby directed to obey 
« ſuch Summons, and to make Oath accordingly, which Oath ſhall be ar 
« any Time admitted in Evidence as to ſuch laſt legal Settlement, before 
& any of his Majeſty's Juſtices of the Peace, or at any General or Quarter 
<« Seſſions of the Peace; and ſuch Juſtices are hereby required to give an 
e atteſted Copy, of ſuch Affidavit ſo made before them, to the Perſon 
« making the ſame, to be by him delivered to his commanding Officer, in 
e order to be produced when required: Provided always, that in caſe any 
& Non-commiſſion Officer or private Soldier ſhall be again ſummoned to 
% make Oath as aforeſaid, then on ſuch atteſted Copy, of the Oath by him 
formerly taken, being produced by him, or by any other Perſon on his 
„ Behalf, ſuch Non- commiſſion Officer or Soldier ſhall not be obliged to 
e take any other further Oath, with Regard to his laſt legal Settle- 
* ment, but ſhall leave a Copy of ſuch atteſted Copy of Examination, if 
required.“ 

Penalty for By the 30 C. 2. c. 6. par. 51. it is enacted, That if any Perſon ſhall 
buying the knowingly detain, buy or exchange, or otherwiſe receive, any Arms, 
Arms or „ Clothes, Caps or other Furniture, belonging to the King, from any 


2 of a 4 Soldier or Deſerter, upon any Account or Pretence whatſoever, or cauſe 


„ the Colour of ſuch Clothes to be changed, the Perſon ſo offending ſhall, 
« for every ſuch Offence, forfeit the Sum of five Pounds; and upon Con- 
&« viction, by the Oath of one or more credible Witneſs or Witneſſes, be- 
<« fore any of his Majeſty's Juſtices of the Peace, the ſaid Penalty of five 
Pounds ſhall be levied, by Warrant under the Hands of the faid 
e Tuſtice or Juſtices of the Peace, by Diſtreſs and Sale of the Goods and 
% Chattels of the Offender; and in caſe any ſuch Offender, who ſhall be 
«* convicted as aforeſaid, ſhall not have Goods and Chattels whereon Diſtreſs 
% may be made, to the Value of the Penalty recovered againſt him for ſuch 
« Offence, or ſhall not pay ſuch Penalty within four Days after ſuch Con- 
e viction, then and in ſuch Caſe ſuch Juſtice of the Peace Thall and may, by 
% Warrant under his Hand and Seal, either commit the Offender to the 
* common Gaol, there to remain, without Bail or Mainprize, for the Space 
of three Months, or cauſe ſuch Offender to be publickly whipped, at the 
« Diſcretion of ſuch Juſtice.” 

= By Holt, Ch. J. an Agent of a Regiment is but a Servent of the Colonel, 
Beaumont and and his Receipt charges the Colonel; there being no Privity between the 
Pine. King and the Agent. | WH 

Ld. Raym. In Aſumpſit the Plaintiff declared, that he was and yet is Captain of a 
312, Company of Soldiers, and that the Defendant, in Conſideration that the 
Taylor and Plaintiff would permit H. B. a Soldier in his Company to be abſent ten Days, 


gs aſſumed to the Plaintiff, to bring back the ſaid A. B. or to pay the Plaintiff 


twenty Pound, and that the faid H. B. did not return within the ten Days. It 
was in this Caſe objected, that here is no Conſideration to ſupport this Action; 
for that the Captain of a Company has not ſuch a Property in a Soldier as to 
give him Leave to abſent himſelf from the King's Service. But Per Cur : 
When the Captain ſees he has no Occaſion to uſe a Soldier in the King's Service, 
he may give him Leave to be abſent for ſome reaſonable Time, and ſuch 
Leave is a Benefit to the Soldier: And Judgment was for the Plaintiff, 
10 Med. 383, A Leaſe being forfeited for Non-payment of Rent, the Leſſor brings an 
Smith and Ejectment; hereupon a Rule was made, that upon the Defendant's bringing 
Park. into Court what was due for Arrears of Rent with Coſts, the Proceedings in 
Ejectment ſhould ſtay : But the Leſſor obtained another Rule for diſcharging | 
this laſt Rule, unleſs the Defendant, who was a Soldier and fo by Law inti- 
tled to Protection, would give Security for the Payment of Rent. 


Stamps, 


Stamps. 


Stamp is a Mark which is by Law ordained to be affixed to cer- 
tain Inſtruments, Writings and Things. | 
The Ule of this Mark is to denote that the Duty or Duties, 
impoſed upon any Inſtrument, Writing or Thing, has or have 
been paid, or that Security is given for the Payment of the fame. | 
Some Stamps are by Law directed to be made ule of, as in the Caſe of 
printed Linens, which are not put under the Care of the Commiſſioners for 
managing the Stamp Duties; but the preſent Deſign is to treat only of ſuch 
as are under their Management, | 


In doing this it will be proper to give an Account, 


(A) Of the particular Stamp Duties to which certain In⸗ 
ſtruments, Uritings and Things, are liable. 


(B) Df ſome Regulations that pzincipally concern the Df: 
ficers of the Stamp Duties. 


(C) What the Conſequence is of Jngroſling 02 Writing any 
Matter oz Thing liable to a Stamp Duty upon Uellum, 
Parchment oz Paper, that has not been duly ſlamped. 


1. To any Perſon ſo ingroſſing or writing. 
2. To ſome particular Perſons. 
3. To the Inſtrument or Thing ſo ingroſſed or written. 


(D) Ok Regulations fo2 preventing Frauds to the P2ejudice 
of the Stamp Duties. 


1. By writing a ſecond Matter upon the ſame Vellum, Parch- 
ment or Paper, before it has been a ſecond Time duly 
ſtamped. "he 

2. In the Manner of writing certain Matters, 

3. In legal Proceedings. 

4. In News Papers, Almanacks and Pamphlets. 

5. In the Money or other Conſideration given with Ap- 

rentices. 

6. In Cards and Dice. 

7. In other Caſes. 


(E) Df the Jurisdition given to Juſtices of the Peace in 
pecuniary Penalties foz Offences againſt the Statutes 
impoſing Stamp Duties, 

(F) Df the cozpozal Puniſhments to which Perſons guilty 

of Dffences againſt the ſaid Statutes are liable, 0 0 

| | 8 


Stamps. 
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(A) Of the particular Stamp Duties to 
which certain Inſtruments, Writings and 
Things are ltable. 


UCH the greater Part of the Stamp Duties were at firſt impoſed for 
a Time; but all the Acts of Parliament, by which they were im- 
poſed, have either been made perpetual, or are ſo continued as to be at 
this Day in force. 3 

The particular Duties, to which many Inſtruments, Writings or Things, 
are liable, have been impoſed by divers Acts of Parliament: But as they 
have been more generally impoſed by three, viz. 5 W. & M. c. 21. 9 
10 WV. 3. c. 25. 12 A, ft. 2. c. 9. the Sums charged by either of theſe 
ſhall be placed in a Column which anſwers to each of them. All other 
Duties ſhall be placed in a fourth Column, and the reſpective Statutes, by 
which they were impoſed, cited in the Margin. 

To prevent Repetition in the following Liſt of the Stamp Duties, every 
one of theſe is placed only under the Name of the Inſtrument or Thing 
therewith chargeable. 

For Inſtance, if the Duty, which an Advocate ought to pay on his Ad- 
miſſion, is defired to be known, it will be found only under the Word 
Admiſſion, and not under the Word Advocate allo. . 

No other Articles are liable to the Payment of any Stamp Duties in 
Scotland, except ſuch as have the Words in Great Britain or in Scotland an- 
nexed to them. | 


5 NV. 9810 12 A. 
. . 
4. . 7 ey 


30G. 2. c. 19. Act Notarial in England —— 64. F 64 tx. 
Lid. Scotland 6 d. 15. 
12G. 1. c. 33. Action entering of in any inferior Court that 
holds Plea of forty Shillings, but iſſues no» 6d. 64d. 6 d. 
Writ, Proceſs or Mandate. | 
10 A. c. 19. Adjudication in Scotland. — 25, 3d. 
Admiſſion into a Company — 1. Is. 
Corporation — 15. 15. 
an Inn of Chancery — 1s. 1s. 
of Court — Js. Is. 
____ Univerſity — 1, 15. | 
10 4. «. 19. to a Copyhold Eſtate — | 25. 3d. 
12 4. ft. 1. But no Duty is to be paid upon the Ad- 
c. 2. miſſion to a Cuſtom Right or Tenant 
Right Eſtate. A ; 
Admiſſion to a Fellowſhip of the College o 
Phy 2 8 in 405, 405. 40s. 


to the Office of Advocate of any 
Court in England —— + i 
n —— 405. 
to the Office of Attorney of any 
Court in England 


405, 405. 40s. 


40% 40, 40. 


K Scotland — — 405. 
1 to the Office of Clerk of any 
1 Court in England —— © 4353 
Wil Scotland — 405. 
. to the Office of Notary of 11 405. 405. 405. 


Court in England 


Scotland — 


— 


Os, 
2 | Admiſſion 


— — 


— — 
— = 
— r * 
3 ns 


OS ES 
* - 


— 

. C2 

= « 

- 7 1 
- 

* — 


x 
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SM . . . 
b E216 . . 5 
Admiſſion to the Office cf Proctor of any | 
Courc in England FF W 
Scotland 405. 
to the Office of Sollicitor of any | 
Courc of Equity 1 1205. 2G. 2.c. 23. 
to any other Office in any 
Court in England F AE. ae 2 ah 
Scotland 405. 

But a Perſon admitted to either of theſe Offices, 68 7 V. z. 
or to any other Office in a Corporation or in- 6. 12. 
ferior Court, which is an annual Otfice, and 9 Vas *. 
under the Value of ten Pounds per Aunuim, is Ny fe. 2. 
exempted, 25 

If a Man has been admitted an Attorney in 1 
any of the Courts of King's Bench, Common 
Pleas, Exchequer, Counties Palatine of Cheſ- 
ter, Lancaſter or Durham, or Great Seſſion 
of Wales, he may be admitted a Sollicitor in 
any Court of Equity, without being liable to 
any further Stamp Duties. 

And any Perſon, who has been admitted a Sol- 25d. 
licitor in any one Court of Equity in Hyg- 
land, may be admitted a Sollicitor in any 
other Court of Equity, without being liable 
to any further Stamp Duties. 

And he that has been admitted a Sollicitor in Ioid. 
any of the Courts of Equity at Miſtminſter, 
may be admitted an Attorney of the Courts 
of King's Bench or Common Pleas, without 
being liable to any further Stamp Duries. 

Advertiſement in any News Paper publiſhed 4 
weekly or oftener in Great Britain „„ 

And 1s, 30G. 2. c. 19. 
in any News Paper or Pamphlet, Ibid. 
publiſhed at any Time ex- 
ceeding one Week, in Great enn 
Britain 

But a ſingle Advertiſement printed by itſelf is 
exempted. 

Affidavit 6d. 6d, 

But Affidavits of ' burying in Woollim, and 5 W. & M. 
thoſe made before Cuſtom-houſe Officers, — 
Juſtices of Peace, or Commiſſioners for 9.3. e. 25 
raiſing any Aids or Duties, are exempted. 

Affidavits for obtaining the Allowance of the 12 A. fl. 2 
Duties of ſuch Soap as is uſed in the Wool- N 
len or Linen Manufacture are alſo ex- 
empted. | 

Allegation in any Court of Admiralty——— 64. 6d. 

the Cinque Ports 64. 64. 
Eccleſiaſtical ——— 69d. 6d. 

Almanack for one Year printed upon one | 

Side of a Sheet of Vaper 1 in Great Britain 5 4% 4 . 
And — 1d. 30 G. 2. c. 19. 
Vor. IV. 7 N Almanack 


r 


598 Stamps. 


9 4. 4. 23. Almanack for one Year printed in any — 

Manner in Great Britain 

30G. 2. c. 19. And 

4 A. c. 23. But the perpetual Almanacks or Calendars in 
Bibles or Common Prayer Books are ex- 
empted. 

Ibid. And if an Almanack contains more than one 
Sheet of Paper, only one Sheet is to be 
ſtamped. 

And if an Almanack is to ſerve for more 

Years than one, the Duty impoſed by the 

9 A. c. 23. is only to be paid for every 

Year as far as three Years; but that im- 

poſed by the 3o G. 2. c. 19. is to be paid 
for every Year it is to ſerve for, 

Anſwer in a Court of Admiralty — 

the Cinque Ports 

Eccleſiaſtical 

of Equity 

Appeal from a Court of Admiralty in England— 

Scotland — 


the Court of Arches 


Prerogative Court of Canterbury 
York 


Appearance upon Common Bail 
Special Bail 

4 2. . 12. But theſe Duties are to be extended only to 
Appearances in Actions where no Bail is 
filed or put 1n. 

8 A. c. 9. Apprentice, if the Money given with him 
does not exceed fifty Pounds, in the Pound 
in Great Britain 

Bid. if it exceeds fifty Pounds, 1 


the Pound in Great Brilain 
10 4. c. 19. Appriſing in Scotland 
Attachment from a Court of Admiralty 


the Cinque Ports 

Bail Common — — 

Special —— 

Bill in any Court of Equity — 

9 A. c. 23. of Lading — - 

30 C. 2. c. 19. Bond in England 

Ibid. Scotland | — 
But a Bail Bond or the Aſſignment thereof 

is only liable to pay — 5 

Brief for collecting Charity — 


9 4. c. 23. Cards per Pack in Great Britain 
29 . 5 13. And — — ä — 


9 4. c. 23. Certificate for the obtaining any Drawback 
| in Great Britain 
of a Degree in either of the 8 


Inns of Court 
of a Degree in an Univerſity ——— 


64. 
64. 
64. 
15. 
405. 


405. 
405. 
405. 
6d. 


IS, 


54. 
55. 


6d. 
15. 
15. 


64. 


6d. 


405. 


405. 
405. 


Stamps. 
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S M. W. 3. ft. 2. 
; . 
But the Degree of Batchelor of Arts is ex- 6 5 . z 
empted. c. 12. 
Certificate of Marriage — 6... 
But a Certificate of the Marriage of a Seaman's 6 W.; 
Widow is cxempted. | | c. 12. 
Charter Party in England — — Gd. 64. 64. 15. 30G. 2.c.19, 
Scotland — N 64. IS. Ibid. 
Citation from a Court Eccleſiaſtical — 6d. 64. 6d. 12G.1.c. 33. 
Clare conſtat in Scotland — 25. 3d. 10 A. « 19. 
Collation to any Benefice of the Value of 6 
ten Pounds in the King's Books e 
Cognition of Heir in Scotland e 25. 3d. 10 A. « 19. 
Commiſſion from an Eccleſiaſtical Court 1 RP > 
otherwiſe charged Os Ew 
Contract in Eng land — — 6d. 64. 64. IS. 30 G. 2. c. 19. 
Scotland — — 6d. 15. 1574. 
Copy of an Affidavit — 64d. 64. 
Allegation in a Court of Admiralty 6d. 6d, 
the Cinque Ports 6d. 6d. 
Eccleſiaſtical 6d. 69d. 
an Anſwer in any Court of Admiralty 6d. 64. 
the Cinque Ports 6d. Ga. 
Eccleſiaſtical 6d. 64. 
| of Equity — 1d. 14d. 
a Bill in any Court of Equity — 1d. 14. 
Citation from any Court Eccleſiaſtical 64, 64d. 
Court Roll of any Manor —— 28. 3d. 10 A. c. 19. 
Final Decree in any Court of Admiralty 64. Gd. 
the Cinque Ports 6d. 6d. 
Eccleſtaſtical Gd. 64. 
of Equity 6d. 64. 
Depoſitions in any Court of Admiralty 6d. 64d. 
the Cinque Ports 6d. 64. 
FEccleſiaſtical 694. 64. 
of Equity 14. 14. 
Interrogatories in any Court of Equity 14. 1d. 
an Inventory exhibited in any Court 
0 of Admiralty © 64d. 6. 
the Cinque Ports 64, Gd. 
Eccleſiaſtical 64, 64. 
a Libel in any Court of Admiralty ” 
| the Cinque Ports 64. Gd. 
Eccleſiaſtical 6d. d. 
Monition from any Court Eccleſiaſtical 6d. 64d. 
an Order of any Court at Weſtminſter 6d. 6d: 
any Pleadings in any Court of Equity 14. 14. 
Law 14. is. 
a Poſtea — — — 6d. 6a. 
any Proceeding in any Court of Equity 14. 14. 
Proceeding in any Court at Met. 6 7 64 
minſter not otherwiſe charged : 
a Record of any Court at N 64 64 
not otherwiſe charged ; i 
of Nift Prius —— 6d. 64d, 
54. 64. 


Rule of any Court of Meſtminſter 
1 


A Sentence 
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5 1 9810 12 A. 
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C. 21. c. 28. c. 9. 
Copy of a Sentence in a Court of Admiralty— 6d. 64d. 
the Cinque Ports 6d. 64. 
Eccleſiaſtical— 64, 64d. 
Will. — — m. 1d. 
9 A. e. 23. Debenture for any Drawback in Great Britain 84. 
Decree of any Court of Admiralty 6d, 69. 
the Cinque Ports —= 6d. Gd. 
Eccleſiaſtical ——— ec 6d. Ga. 
of Equity — 6d, ba. 
perſonal of any Court of Admiralty 25. 6d. 25. Gd. 
the Cinque Ports 25. 6d. 25.64; 
39G. 2. c 19. Deed in England —— (Ca. 6d. 64. 15. 
Ibid. Scotland not charged with the Duty { 64 
of 25. 3d. by the 10 A. c. 19. : 9 
Degree except that of Batchelor of Arts in an 8 
Univerſity ates 
in either of the four Inns of Court —— 40s; 
Depoſitions in a Court of Admiralty — 6d. - 64. 
the Cinque Ports — 6d. 64d. 
Eccleſiaſtical -——— 6d. 6d. 
of Equity — 14. id. 
by Commiſſion from ſuch Court — 15. 1s. 
9 4. c.23- Dice per Pair in Great Britain — 55. 
29 G. 2. c. 13. And — | 55, 
Diſmiſſion of a Bill in any Court of Equity Gd. d. 
Diſpenſation to hold two Benefices from the 4 4 
the Archbiſhop of Canterbury — 1 * 
Maſter of the Faculties 406. 405. 405. 
Donation of a Benefice of the Value of of 2 2 
Pounds in the King's Book os. 
12 G.1.c. 33. Entry of an Action in any inferior Court 4 
holds Plea of forty Shillings, but iſſues nog 6d. Gd. 64. 
Wrir, Proceſs or Mandate 
Exemplification of a Grant or Letters Patent 
under the Great Seal, or Seal of the — 406. 405. 40s, 
of Lancaſter, of a Dignity 
Franchiſe — 0, 40. 40. 
an Honour | ==— 40,5. 405. 40s. 
a Liberty — 405. 405, 40s. 
; Privilege 405. 40. 40s. 
| Promotion 4OS. 405. 405. 
under the Seal of any Court — 55. 55. 
Faculty from the Archbiſhop of Canterbury — 40s. 40s. 40s. 
Maſter of the Faculties —— 40s. 405. 405. 
10 f. c. 19. Grant by Copy of Court Roll 25. 3d, 
under the Great Seal, or Seal of the 
Dutchy of Lancaſter, of a Dignity — . 
Franchiſe — 40s. 405. 4Os. 
an Honour — 405. 405. 405. 
a Liberty — 405. 405. 40s. 
Privilege — 405. 40s. 405. 
Promotion=— 405. 405, 40s. 


I 


— 


Grant 


5 2d. 


Grant 


Stamps. 


FE” 
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e. 41. c. 26. c. 9. 
Grant under the Great Seal, the Seal of the 
Exchequer, the Seal of the Dutchy of 1 
Lancaſter, or the Privy Seal not being * 
directed to the Great Scal, of Lands 
Profits — 40s. 40s, 
of an Office or Employment above the 
Value of fifty Pounds per Anne 405, 405. 4OS; 
in England ths BEGS Aa 
Scotland — ᷑ y 405. 
of any Sum exceeding a hundred 
Pounds under the Great Seal, or the 
Privy Seal not being directed to the . 
Great Scal — 
of any Sum exceeding a hundred 
Pounds under the Great Seal 8 40s. 
Scotland — — 
Indenture in England — — Cd. 6d. 64. 
Scotland not charged with the 
Duty of 25. 3d. by the 10 4, 64. 
c. 19. —— 
But an Indenture for the binding of a Pariſh 
Child Apprentice is only liable to the 64. 
Duty of 
Inrolment in a Court of Record, or by any 
Cuſtos Rotulorum or Clerk of the Pac 55. 
of a Conveyance — — 
Releaſe — 83. 
Surrender of Grant —— — 58. 
| Office — — 59. 
other Deed whatſoever — 5, 
Inſtitution to a Benefice in England 5% 65. g,. 
YE Scotland — | 55. 
Interrogatories in a Court of Equit x — 16. IS, 
Inſtrument obligatory in * — — 6. 6d. 64d. 
Scotland 64. 
Inventory exhibited in any Court of Admiralty 6d. 64. 
the Cinque Ports 64, 64. 
| Eccleſiaſtical 6d. 64. 
Judgment ſigned in any Court at Weſtminſter — 25.6d. 25. 6d. 
Leaſe in England — —— 64. 64. 64, 
Scotland — 6d. 
| by Copy of Court Roll — | 
Letter of Attorney in England — Gd. Gd. 64. 
| Scotland —— "+06 
Letters of Adminiſtration, where the Eſtate is , , 
more than twenty Pounds 37 9% 
But Letters of Adminiſtration of the Eſtate of | 
a Seaman or common Soldier dying in his 
Majeſty's Service are exempted. 
Letters of Mart in England —— — 5. 57. 55, 
Scotland — — 5 
Vol. IV. | 7 © 


15. 30G. 2.c.193 


15, Ibid. 


15. Bid. 
IS, Bid. 


Is. 1bid. 
IS. Ibid. 


25. 3d. 10 4. c. 19. 


Is. 30 C. 2. c. 19. 
15. Bid. 


5. & M. 
c. 21. 
9. z. c. 25. 


Letters 


Stamps. 
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c. 21. c. 28. c. . 
Letters Patent under the Great Seal, or Seal 40s. 40s, 40s. 
of the Duchy of Lancaſter, of a Dignity 405. 405. 40s. 
| Franchiſe — 40s. 40s. 40s. 
an Honour — 405. 40s. 4Os, 
a Liberty —— 40s. 405, 40s. 
Privilege — 40s. 405. 40s. 
 Promotion— 40s, 40s. 405. 
But Letters Patent for collecting of Charit ye z 
called Briets are only liable ro the Duty 8 42%. 
6& 7W.3. And Letters Patent containing a Commiſſion 
c. 12. of Rebellion in Proceſs are exempted. | MF 
Libel in any Court of Admiralty 64, Ga. 
the Cinque Ports 6d. 6d. 
Eccleſiaſtical — 64. 64. 
Licence from any Court Eccleſiaſtical ——— 56. 5s. 55. 
Ordinary + . 55. 
the Preſpytery in Scotland —— 58, 
But Licences to Schoolmaſters and Tators 0 = of 
only liable to the Duties of 55 55. 
And a Licence for e pays only — 5; | | 
England 5 * | 
Scotland — 86. 
9 4. c. 23. Licence for retailing of Ale in Great Brig: — 1 
29 G. 2. c. 12. And 
tbid. But Licences for keeping Alehouſes on the 
military Roads in Scotland are exempted. 
9 4. e. 23. Licence for retailing of Wine in Great Britain 
30G. 2. c. 19. And it no other Licence is taken out — 
151d. But if an Ale Licence is taken out only — 
1 And if an Ale and Spirituous Liquor Li- 
cence are taken out only — 
126. 1.6. 33. ;. Mandate from any Court holding Plea of 40s.— 64. 64. 
Matriculation in an Univerfity + — — 15. IF, 
Monition from a Court of Admiralty —— 25.64, 25.64, 
. the Cinque Ports 25. Gd. 25.64. 
514. Eccleſiaſtical —— 6d. 64d, 
104. c. 19. News Paper of Half a Sheet or leſs in Great 
Britain — — — 
30G. 2. c. 19. And — 
10 A. c. 19. more than Half a Sheet and not 
- exceeding one Sheet in Gre: 
Britain — 
30 G. 2. c. 19. And — 


10 A. c. 19. But the daily Accounts or Bills of Goods ex- 
ported and imported, and weekly Bills of 
Mortality, ſo as ſuch Accounts and Bills 
contain no other Matter than has uſually 
been compriſed therein, are exempted. 

Ibid. Novodamus in Scotland 

30 G. 2. c. 19. Notarial Act in England 

Bid. Scotland 


—— — 


Stamps. 


Order of any Court at Weſtminſter 
a beneficial one under his Majeſty's 
Sign Manual, except for the Service 
of the Army or Navy, or Ordinance 
in England — 
Scotland — —— 


Britain — 
larger than Half a Sheet and not 0 


Pamphlet of Half a Sheet or leſs in _ 


. exceeding one Sheet in Great 
Britain 

larger than one Sheet and not ex- 

ceeding fix in 8vo, twelve in 

4to, or twenty in Folio, for every 

Sheet in one Copy in Great 

Britain — 
But Acts of Parliament, Orders of Council, 
Forms of Prayer or Thankſgiving, or any 
Act of State ordered by her Majeſty, her 
Heirs or Succeſſors, to be printed, the Votes 
or other Matters which ſhall be ordered by 
either Houſe of Parliament to be printed, 


———— 


Books commonly uſed in the Schools of Great 


Britain, and Books containing only Matters 
of Devotion are exempted. 
Pardon of a Crime in England 
Scotland 
But the Pardon called Newgate or —_— 
Pardon is only liable to pay 
Pardon of a Fine or Forfeiture 
And if the Fine or Forfeiture exceeds one 
hundred Pourids | in England —— 
Scotland 


— — — 


Paſport in England 
Scotland 
Pleadings in a Court of Equity — 
Law ——ůů— 
Policy of Inſurance in England 
Scotland — 

And every Policy within the Bills of Morta- 
lity is liable to a further Duty of 7 
Poſtea 
Preſentation to a Benefice above the yearly 


—— — — 


V. 


c. 21, 


64. 


40s. 


40s. 
40s, 
405. 


6d. 


15. 
1d. 
6d. 


9&10 12 A. 
z. . 


E 


64. 


25.64. 25.64. 25,69. 


25. 6d. 
DF 10 A. . 19. 


14, Ibid. 


25, Bid 


Bid. 


405. 4Os. 
405. 


405. 40s, 


405. 
64. 1 30G. 2. c. 19. 
64. IS; Ibid. 


64d. 6d. IS. ]bid, 
64. 74. Bid 


25. 4d. 0 A. «a 26. 


25.6d. 25.64. 


Value of ten Pounds in the King's 8 45 . 


Probate of a Will where the Eſtate is more 


than twenty Pounds — — . 
But the Probate of the Will of a common 
Soldier or Seaman dying in his Majeſty's 
Service is exempted. 
Proceſs from any Court, except ſuch on which 
a Capias iſſues from a Court holding lag 6d. 6d. 6d. 12 6.1. 33. 
of forty Shillings 
from the Court of the Dutchy of £4 64 
Lancalter — a : 


Procurat ion 


——— — 


Stamps. 


30 G. 2. c. 19. Procuration in England 


414. 
Lid. 
Ibid. 


6&7 HW. z. 


C. 12. 


30 G. 2. c. 19. Releaſe in England 


Ibid. 
10 A. c. 19. 


Bid. 


Ibid. 


Big. 
Did. 
Bid. 


12 A. ft. 1. 
6. 8. 


io A. c. 19. 


Ibid. 
12 4. f. 2. 
c. 9. 


Scotland —— 
Proteſt in England — 
Scotland — — 


Recogniſance — 


But à Recogniſance taken beſore a Juſtice of 
Peace is exempted. 
Record of Vi Prius — — —— 


Regiſter of a Degree in either of the 1 


Inns of Court 
an Univerſity 
But the Degree of Batchelor of Aris is ex- 
empted. 
Relaxation of an Attachment from a Courtꝰ 
of Admiralty — — — 
2 Fine or Forfeiture ——— 
And if the Fine or Forfeiture exceeds one 
hundred Pounds in England — 
Scotland — 


— — — — 


Scotland 
Reſignation of heretable Right in Scotland —— 
Reprieve from any corporal Puniſhment in 


England — 

Scotland — 
Retour of Service of Heir in Scotland —— 
Rule of any Court at Veſiminſter — 
Saiſine in Scotland — — 


Sentence of any Court of Admiralty 
Final of any Court of Admiralty — 
the Cinque Ports 

Eccleſtaſtical 
Service of Heir in Scotland 
Sig nificavit — 
Statute Merchant — — 


Staple 
Surrender of Copyhold Eſtate 


—GRñ— 


5 IW. 9&9 10 12 A, 
SM. W.3. f. 2. 
. „ 4386-6. 


64. 6d. 6d. 
64d. 
„ © OT. 
64. 

55. 6. 


44.64 25.64. 


405. 
405. 
8 | 
405, 405. 
405. 40s, 40s, 
40s. 
. 
6d. 


405, 405. 405. 


405. 


64. 64 
56. 5s. 
6d. 6d. 
64. 6d. 
64 64. 
8 8 
56. 55. 
8 - : 6&8 


But a Surrender to the Uſe of a Will is ex- 


empted. 


A Surrender of a Cuſtom Right or. Tenant 


Right Eſtate is alſo exempted. 


Surrender of heretable Right in Scotland —— 
Transfer of Stock in Great Britain — 


And eee 


Warrant a beneficial one under his Majeſty's 


IS. 
IS, 
IS, 
IS, 


15. 
IS, 


25, 3d. 


25. 3d, 


25. 3d, 


25. 3d. 


25. 3d. 


25. 3d. 


25. 3d. 
45. 64d. 


Sign Manual, except for the Service of the 25. 6d. 25. Gd. 25. 6d. 


Army, Navy or Ordinance, in England — 


Scotland — 
Warrant of a Cours of Admiralty -——— 


2 


25. Gd. 25.64. 


25.64, 


Writ 


Stamps. . 


5 NV. 9e io 12 4. 
M. W. 3. ft. 2. 


3 . . 21. c. 25. c. 9. 
Writ of Appeal except to a Court of Delegates 55s, 85. 


64. 126. 1. e. 33. 


Bill of Middleſex 6d. ba. 6d. 7574. 
Capias — — —— G4. 64d. 6d. 7874 
Certiorari — 86.. 55. 64. Ibid. 
Covenant for levying a Fine — Fs. 
Dedimus poteſtatem — 64. 6d. 64. 16id. 
Entry for ſuftering a Recovery —— gs. 
Error — BY. 64. Ibid. 
Habeas Corpus — , 
Latitat — —— 64. 64. 6d. Ibid. 
Quo minus — — 64. 6d. 6d. BBid. 
Subpona | v8; . 64. Ibid. 
every original one not particularly 
charged, except ſuch as a pron: 6d. Ga. 64. Bid. 
iſſues upon —— 
every other Writ, out of any Court} 
holding Plea of forty Shillings or . 6d. Ibid. 
more — 


Whenever any of the Articles in this Liſt, except that Sort of Almanacks 5 V CA. 
and Pamphlets mentioned to be excepted, is contained in more Skins, © 925 
Sheets, or Pieces of Parchment or Paper than one, every ſuch Skin, Sheet 9 3. 


1 a 26: . 
or Piece, is liable to the Payment of the reſpective Duties. Is J ft. 2. 


c. 9. J 21. 

Beſides certain Particulars therein mentioned to be exempted, the follow- 
ing Things and Perſons are allo expreſly declared to be free from Stamp 
Duties. 

Bills of Exchange, Accounts, Bills of Parcels, Bills of Fees, Bills or Notes, 5 V. & M. 
not ſealed, for the Payment of Money at Sight, or upon Demand, or at the © 21 /- 5 | 
End of certain Days. 7 pe IO. $i 

25. J 43. 

Warrants of a Juſtice of the Peace, Proceedings of a Court- martial 6 & 7 Vz. 
which relate to any Trial of a common Soldier, and all Orders, Decrees, © #7 ES | 
and Proceedings before any Commiſſioners of Sewers, or in the Court of? 3 EO 
Stannaries. 

Warrants or Inſtruments ſigned by the Chief Juſtices in Eyre, or by any 10 4. c. 26. 
Warden, Lieutenant, or other Officer, of her Majelties Foreſts or Chaſes, / 74. 


or by their Officers, for any Matter or Thing relating to their reſpective 
Offices. | 


Bonds and others Securities of the Bank, | E 1 
a ' ' . 39- 
Bonds and other Securities of the South-Sea Company, 3 5 c. 9. 
i 10. 
Bonds and other Securities of the two Companies for the Aſſurance of 6G. 1. «. 18. 
Ships and Merchandize at Sea, and lend ing Money on Bottomry. J. 8. 
All Perſons that ſhall be admitted to ſue or defend in Forma Pauperis are H. N. 
likewiſe exempted from Stamp Duties. G 4 . 
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606 Stamps. 


(B) Of ſome Regulations that pꝛincipallp 
concern the Officers of the Stamp Duties. 


Stamps for Y the 5W.& M. c. 21, par. 7. it is enacted, © That the Commiſ- 
every particu- * fjoners for managing the Stamp Duties ſhall provide ſix ſeveral 
0. _ w Marks or Stamps, differing from each other, for the ſeveral and reſpective 
88 „ Duties hereby granted, with which ſeveral Marks or Stamps, all Vellum, 
to be given by © Paper and Parchment, upon which any of the ſeveral and reſpective 
Proclamation. ** Things herein before charged ſhall be ingroſſed or written, ſhall be ſtamp- 
« ed and impreſſed; which ſaid ſeveral Marks and Stamps ſhall be publiſhed 
by Proclamation, to be iſſued under the Great Seal of England, a conve- 
* nient Time before the twenty- eighth Day of June, which ſhall be in the 
« Year of our Lord one thouſand fix hundred and ninety-four, to the End 
* that all Perſons may have due Notice thereof; and that the faid Marks 
or Stamps, or any of them, ſhall or may be altered or renewed from 
« Time to Time, as their Majeſties, their Heirs or Succeſſors, ſhall think 
* fir, ſo as publick Notification be given thereof as aforeſaid.” 
g A. c. 23. Whenever any new Duty has been impoſed, by a ſubſequent Statute, of a 
4. 24. Sum ſor which no Stamp was before provided, it has always been directed 


10 4. c. 19. jn ſuch Statute, that a new Stamp or Mark ſhould be provided and 
/ 8 . publiſhed by Proclamation a convenient Time before the Commencement of 
£ the ſaid Duty. 

30G.2.c.19 | 

Se 17. 


Penalties on By the 10 Ann. c. 19. par. 110. it is enacted, That as often as her 
divers Perſons ** Majeſty, her Heirs or Succeſſors, ſhall think fit to alter any Marks or 
1 „Stamps, to be provided and uſed for Vellum, Parchment or Paper, in 
liſhing fuch 4 purſuance of this Act, or any of the former Acts for impoſing Stam 
Proclamation. , - 3 * P 
| “ Duties, the Proclamation, which is to be made for the giving all Perſons 
* due Notice thereof, ſhall, within thirty Days after the Date thereof, be 
gent to the Mayor, chief Magiſtrate or other head Officer, of every City, 
Corporation, Borough and Market Town, throughout her Majeſty's 
„Kingdom of Great Britain; which Officers reſpectively ſhall cauſe the 
* ſame to be publiſhed to the Inhabitants of ſuch City, Corporation, Bo- 
rough or Town, either on the next Market Day, or next Sunday in the 
„ Church immediately after the Time of divine Service, upon Pain of for- 
feiting the Sum of two hundred Pounds,” 
Judges are to By the 10 Ann. c. 19. par. 180. After reciting, that ſome Doubt has 
take judicial ariſen, whether the Judges are judicially to rake Notice of the Prociaiua- 
Notice of any tion iſſued by their late Majeſties King William and Queen Mary, in pur- 
arg $400 ſuance of an Act made in the fifth Year of their ſaid Reign, and of the 
liſhing Types, Marks or Stamps thereby publiſhed, it is enacted, © Thar all Courts 
Stamps. of Juſtice and Judges whatſoever ought, without any Proof or Allega- 
tion in that Behalf, judicially to take Notice of the faid Proclamation, 
and of all the Types, Marks and Stamps, thereby publiſhed, and which 
* ſhall hereafter be publiſhed by any Proclamation of her Maj-ſty, her 
* Heirs or Succeſſors, in purſuance of any Act or Acts of Parliament rela- 
ting to the Stamp Duties, or any of them, as and for the true and 
lawful Types, Marks and Stamps, made and provided, or to be made 
and provided, in purſuance of this and other the reſpective Acts of Par- 
* Jiament in that Behalf made.“ | 
98 10 F. z. Wucre a ſecond or third Duty has by any Act been impoſed upon the ſame 
c. 25. J 49. Thing, of a Sum for which a Mark or Stamp was before provided, it has 


12 4. f. 2. til very lately been directed in ſuch Act, that ſuch Mark or Stamp ſhould 
c. 9. J. 25. * be 


cc 
cc 
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be affixed to the Vellum, Parchment or Paper, it was to be ingroſſed or 
written upon, a ſecond or third Time, as the caſe required, 

But by the 30 G. 2. c. 19. / 18. it is enacted, © That to prevent the Mul- Several Duties 
tiplication of Stamps upon ſuch Pieces of Vellum or Parchment, or ſuch impoſed upon 


« Sheets or Pieces of Paper, on which ſeveral Duties are by ſeveral Acts of te ame 


« Parliament impoſed, it ſhall and may be lawful for the Commiſſioners for Fan. Jared ” 


„ managing the Stamp Duties, inſtead of the diſtin Stamps, directed ro one Stamp. 


be provided, to denote the ſeveral Duties on the Vellum, Paper or Parch- 
ment, charged therewith, to cauſe one new Stamp to be provided, to 
% denote the ſaid ſeveral Duties on every Piece of Vellum or Parchment, 
or Sheet or Piece of Paper, charged with the ſaid ſeveral Duties.” | 

By the 5 W. & M. c. 21. par. 10. it is enacted, . That if any Officer, Penalty on an 
e appointed for the marking or ſtamping Vellum, Parchment or Paper, Officer ſtam p- 
e ſhall fix any Mark or Stamp to any Vellum, Parchment or Paper, be- ig an Thing 
„fore the ſeveral and reſpective Duties, thereupon charged by this Act, wy ev) 128 
„ ſhall be duly anſwered and paid, or be ſecured to be paid to their Ma- WY 2 
<« jeſties Uſe, he ſhall for every ſuch Offence forfeit the Sum of one hundred 
„ Pounds.” 

One Moiety of this Penalty is given to their Majeſties, and the other 1 4. F. 2. 
Moiety to him or them that ſhall inform or ſue for the ſame, in any of their © 22. / 6. 
Majeſties Courts of Record, by Bill, Plaint or Information, wherein no? G05: 8h 
Eſſoin, Protection, Wager of Law, or more than one Imparlance, ſhall be . A. 4. 19; 
allowed; and it may once for all be obſerved, that the Penalties incurred by /. 107. 
Offences againſt the Stamp Duties are in general diſpoſed of in the ſame 396. 2. 649. 
Manner. | Kal... 

By the 5 . & M. par. 9. it is enacted, ©** That all Vellum, Parchment Vellum, 
ce and Paper, hereby intended to be charged with the ſeveral and reſpective Farchment or 
% Duties aforeſaid, ſhall, before any of the Matters or Things herein before ON 1 
“ mentioned ſhall be thereupon ingroſſed or written, be brought to the head . 
«© Office aforeſaid, or to ſome other Sub- commiſſioner or Officer to be ap- is written upor, 
e pointed by the Commiſſioners, as herein is directed for that Purpoſe, to and no Fee to 
« be ſtamped and marked; and the ſaid Commiſſioners, Sub- commiſſioners be _ Dy 
and. Officers aforeſaid, are hereby impowered and required forthwith, "a erage 
% upon Demand to them made by any Perſon or Perſons, to ſtamp and 
mark any Quantities or Parcels of Vellum, Parchment or Paper, he or 
& they paying to ſuch Officer or Officers, as ſhall be appointed in chat 


cc 


„ Behalf, the reſpective Duties hereby directed to be paid for the ſame, 


% without any other Fee or Reward, which Stamp or Mark ſhall be a ſuſ- 


& ficient Diſcharge for the ſeveral and reſpective Duties, hereby granted 
upon the ſaid Vellum, Parchment or Paper, which ſhall be fo ſtamped or 
& marked.” | | | | 
In the ſubſequent Acts for impoſing a Stamp Duty, the Officers are in 9 107. z. 


like Manncr required to ſtamp Parchment or Paper upon Demand, without c. 2;. / 59. 


Fee or Reward. 9 4. c. 23. 


J 25. 104. c.19. /. 104. 12 A. fl. 2.c. 9. J. 14. 


And by the 30 G. 2. c. 19. par. 24. it is enacted, * That if any Of- Ary Officer 
* ficer employed in the Execution of this Act, in Relation to the ſaid Du- ch cAing te. 
ties, ſhall neglect or refuſe to do or perform any Matter or Thing, by e Y 

this Act required to be done or performed by him, whereby any of his ſwer the Da— 
Majeſty's Subjects ſhall or may ſuſtain any Damage whatſoever, ſuch Of- mage with 
ficer ſo offending ſhall be liable, by any Action to be founded on this *eble Colts, 
Statute, to anſwer to the Party grieved all ſuch Damage wich treble Colts 
ok Suit.“ ä 

By the 5 W. & M. c. 21. par. 13. it is enacted, “ That the Commiſ- The Commiſ- 
e ſioners for managing the Stamp Duties ſhall take eſpecial Care, that the ſioners to take 
* ſeveral Parts of this Kingdom, the Dominion of Wales, and Town of 98 


0 a eu ] Kingdom be 
* Berwick upon Tweed, ſhall, from Time to Time, be ſufficiently furniſhed farrhed with 
1 oh with Stamps, 
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The Price of 
flamped Vel- 
lum, Parch- 
ment and Pa- 
per to be let 
once a Mar. 
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Whenever any 
Stamp is alter- 4e 
ed,theVellum, 4 
Parchment or 
Paper ſtamped 
therewith is to“ 
be changed by «« 
the Commil- 
ſioners. 
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Commiſſion— 
ers to deliver 
Paper ſtamp- 
ed for the 
printing of 
Almanacks 
upon, and to 
take back 


ſuch Copies of ,c 
Almanacks as , 
are not (old. 
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with ſtamped Vellum, Parchment and Paper, fo as their Majeſties Sub- 
jects may have it at their Election, to buy the ſame of the Officers or 
Perſons to be employed by the ſaid Commiſſioners, at the uſual or moſt 
common Rates. above the ſaid Duty, or to bring their own Vellum, 
Parchment or Paper, to be ſtamped as aforeſaid. 


By the 6& 7 . 3. c. 12. par. 9. it is enacted, to the End that the Sub- 


jects may have ſtamped Vellum, Parchment and Paper, at an caſier Rate 
than formerly, “ Thar the Lord High Treaſurer, or Commiſſioners of the 


Treaſury for the Time being, ſhall once in the Tear, at leaſt, ſer the 
Prices of all Sorts of ſtamped Vellum, Parchment or Paper, that it ſhall 
be fold at; and that the Commiſſioners for managing the Stamp Duties 
ſhall ſtamp the Price fo ſet upon every Skin or Piece of Vellum or Parch- 
ment, or Sheet or Piece of Paper, fo by them to be ſold.” 

By the 5 V. & NM. c. 21. par. 16. it is enacted, * That, as often as their 
Majeſt ies, their Heirs or Succeſſors, ſhall think fit to alter or renew the 
ſaid Marks or Stamps, or any of them, it ſhall be Jawful for all 
Perſons, who ſhall at that Time have in their Cuſtody or Poſleſſhon any, 
Vellum, Parchment or Paper, marked with the Mark or Stamp which 
ſhall, be ſo altered or renewed, and upon which none of the Matters or 
Things hereby charged ſhall be ingroſſed or written, at any Time, with- 
in ſixty Days after ſuch Intention of renewing or altering ſhall be pub- 
liſhed by Proclamation as aforeſaid, to bring or ſend ſuch Vellum, Parch- 
ment or Paper, unto the Commiſſioners for managing the Stamp Duties, 
at their head Office in Londen or Weſtminſter, or to ſuch other Officers as 
ſhall be appointed as aforelaid: And the ſaid Commiſſioners and Officers 
reſpectively are hereby required to deliver, or cauſe to be delivered, 
unto the ſeveral Perſons, who ſhall bring or deliver any Quantity 
of Vellum, Parchment or Paper, the like Quantity of Vellum, Parch- 
ment or Paper, and as good in Quality, ſtamped with ſuch new Stamp 
or Mark, without demanding or taking, directly or indirectly for the 
ſame, any Sum of Money or other Conſideration whatſoever, under the 
Penalty of forfeiting for every Offence one hundred Pounds.” 

The three laſt Clauſes, for furniſhing the Kingdom with ſtamped Vel- 


lum, Parchment and Paper, ſetting the Price of the ſame, and for exchan- 
ging the ſame upon any Renewal or Alteration of the Stamps, relate only to 
the Duties impoſed by the 5 JH. & M. c. 21. But there are, in ſubſequent 
Acts for impoſing other Stamp Duties, Clauſes to the ſame Effect.” | 


By the 9 4. c. 23. .. 38. it is enaſted, © That in regard to the Un- 
certainty how many Almanacks for any one Year will be ſold, the Com- 
miſſioners for managing the Stamp Duties ſhall and may deliver to the 
Perſon or Perſons, Bodies Politick or Corporate, by or for whom any 
Almanack or Almanacks 1s or are to be printed or publiſhed, Paper 
marked or ſtamped, according to the true Intent and Meaning of this 
Act, for the printing ſuch Almanack or Almanacks, upon his, her or their, 
giving ſufficient Security to pay the Amount of the Duties hereby char- 
ged thereupon, within the Space of three Months after ſuch Delivery ; 
and that the ſaid Commiſſioners, upon bringing to them any Number 
of the Copies of ſuch Almanacks, within the ſaid Space of three Months, 
and Requelt to them in that Behalf made, ſhall cancel all the Stamps 
upon ſuch .Copies, and abate to ſuch Perſon or Perſons ſo much of the 
Money due on ſuch his, her or their, Security or Securities, as ſuch can- 


celled Stamps ſhall amount unto, any Thing herein contained to the 
contrary notwithſtanding,” 


2 By 


y 


2 "4 * — * 
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By the 10 Ar. c. 19. par. 114. in regard of the Uncertainty how many The Commiſ- 


. 


Copies of News Papers or Pamphlets, to be contained in one Sheet or in e e 
leſs Piece of Paper, may be ſold; and to the Intent the Duties hereby an Aowance 


granted thereupon” may not be leſſened, by printing a leſs Number than News 


for oy of 
apers 


may be fold, out of a Fear of a Loſs thereby in printing more Copies and Pamphlets 
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than will be fold; it is enacted, * That the Commiſſioners for managing unſold. 


the Stamp Duties, or the major Part of them, or ſuch head Officers as 
they ſhall appoint. in this Behalf, ſhall and may cancel, or cauſe to be 
cancelled, all the Sramps upon ſuch Copies of. any Impreſſion of ſuch 
News Paper or Pamphlets, as ſhall really and truly remain unſold, in the 
Hands of the Perſon or Perſons by or for whom the ſame ſhall be printed 
or publiſhed ; and upon Oath or Oaths made before the ſame Commil- 
ſioners, or the major Part of them, or ſuch head Officer, who are hereby 
impowered to adminiſter the ſame, and to examine into all Circumſtances 
relating to the ſelling or diſpoſing of the printed Copies of ſuch News 
Paper or Pamphlet, to the Satisfaction of ſuch Commiſſioners or head 


Officer, that all ſuch Copies, ſo cancelled, ſhall be really and truly re- 


maining unſold, in the Hands of the Perſon or Perſons by or for whom 
the ſame were printed or publiſhed, and that none of them ſhall have 
been fraudulently returned, or re-boughr, after the ſame ſhall have been 
fold and diſpoſed of, ſhall and may cauſe the like Number of other Sheets, 
Half Sheets or leſs Pieces of Paper, to be ſtamped with the ſame reſpec- 
tive Stamps gratis, and without paying any Duties for the ſame, for the 
Perſon or Perſons who paid the Duties for ſuch Stamps, as ſhall be on ſuch 
Copies ſo remaining unſold, any Thing herein contained to the contrary 
notwithſtanding: And the ſame Commiſſioners, or the major Part of 


them, are hereby impowered to make ſuch Rules and Orders, for regu— 


lating the Methods, and limiting the Times for ſuch Cancelling and Al- 

lowances as aforeſaid, with reſpect to ſuch ſeveral and reſpective News 

Papers and Pamphlets, as they ſhall, upon Experience and Conſideration 

of the ſeveral Circumſtances, find neceſſary or convenient, for the effec- 

tual ſecuring the Duties on ſuch News Papers or Pamphlets, and doing 

Juſtice to the Perſons concerned in printing and publiſhing the ſame.” 

By the 5 W. & M. c. 21. par. 12. it is enafted, © That the Commil: Inſpectors in 
ſioners for managing the Stamp Duties ſhall and may appoint a fit Per- — yu. 
ſon to attend in any Court or Office, ro take Notice of the Vellum, ad i 
Parchment or Paper, upon which any of the Matters or Things hereby the }udges are 
charged ſhall be impoſed, written or put, and of the Marks or Stamps to make Orders 
thereupon, and of all other Matters and Things tending to ſecure their — ſecut ing 
Majeſties Duties ariſing by this Act; and that the Judges in the ſevera! 1 02 
Courts, and ſuch others to whom it may appertain, at the Requeſt of the 

ſaid Commiſſioners, or any two or more of them, ſhall make ſuch Or- 

ders in the reſpective Courts, and do ſuch other Matters and Things, for 

the better ſecuring the ſaid Duties, as ſhall be lawfully and reaſonably de- 


. fired in that Behalt.” 


By the 9 An. c. 23. par. 28. it is enacted, © That all publick Officers, Penalty for 
who ſhall have in their Cuſtody any publick Books, Files, Records, Re- obſtructing the 
membrances, Dockets or Proceedings, the Sight or Knowledge whereof baff 22 
may tend to the ſecuring of theſe or any her Majeſty's Stamp Duties, r? 
to the Proof or Diſcovery of any Fraud or Omiſſion in Relation thereto, 

or to any of them, ſhall, at any ſcaſonable Time or Times, permit any 

Officer or Officers thereunto authorized by the Commiſſioners for mana- 

ging the S amp Duties, or the major Part of them, to inſpect and view 

ſuch Books, Files, Records, Remembrances, Dockets and Proceedings 

as aforeſaid, and to take thereout ſuch Notes and Memorandums, as ſhall 

be neceſſary for the Purpoles laſt mentioned, without Fee or Reward, 

upon Pain that ſuch Clerk, or other Officer or Officers, who ſhall refuſe 

or neglect ſo to do, upon reaſonable Requeſt in that Behalf made, ſhall, 


Vor. IV, 70 *« for 


610 | Stamps. 


« for every ſuch Refuſal or Neglect, forfeit. the Sum of five Pounds with 
46 full Coſts of Suit.“ | | | 


* — ** 
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(C) What the Conſequence is ok Jngroſſing 
oz Writing any Matter oz Thing liable to 
a Stamp Duty upon Uellum, Parchment 
oz Paper, that has not been duly ſtamped. 


1. To any Perſon ſo ingrofling oz witing. 


Y the g V. & M. c. 21. par. 11. it is enacted, That if any Perſon 
e or Perſons ſhall ingroſs or write, or cauſe to be ingroſſed or written, 
ingroſſing or © upon any Vellum, Parchment or Paper, any Matters or Things, for 
writing on which the faid Vellum, Parchment or Paper, is hereby charged to pay 
Vellum, © © any Duty, before ſuch Time as the ſaid Vellum, Parchment or Paper 
Parchment or «<< ſhall be marked or ſtamped as aforeſaid, or upon which there ſhall not be 
3 not « ſome Stamp or Mark reſembling the ſame, or ſhall ingroſs or write, or 
2. <« cauſe to be ingroſſed or written, any. Matter. or Thing upon any Vellum, 
Parchment or Paper, that ſhall be marked or ſtamped for any lower Duty 
than is the Duty by this Act payable for what ſhall be fo ingroſſed or 
« written, ſuch Perſon ſo offending ſhall, for every Offence forfeit the Sum 
of one hundred Pounds.” 25 | 
This Penalty But by the 6 @ 7 V. 3. c. 12. par, 7. it is enacted, © Thar the Penalty 
reduced to five « of five hundred Pounds, mentioned in this laſt Act, thall no longer ſtand 
Pounds. and be in Force, but is hereby altered and changed into the Penalty of 
five Pounds only; and chat for the future, in all Caſes where by the faid 
Act the Offender was to forfeic five hundred Pounds, he - ſhall forfeit no 
more than five Pounds, to be recovered with Coſts of Suit, any Thing 
in the ſaid Act to the contrary notwithſtanding.” | 
98 10.3. A Penalty of ten Pounds with full Coſts of Suit is inflicted, by the 
c. 25+ /- 59+ ſubſequent Acts of Parliament for impoſing Stamp Duties, for an Offence of 
j rn © *3* the ſame Kind againſt either of them. 1 
10 A. 4. 19. | * 
{. 105. * ̊ A. 2. c. 9. / 28. 12G. 1. c. 33. / 13. 30G. 2. c. 19. /. 25. 


Penalty of five 
hundred 


Pounds for ,, 
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2, To ſome particular Perſons. 


A publick By the 5 W. & M. c. 21. par. 11. it is enacted, That if any Clerk, 
Officer of any Officer or Perſon, who, in reſpect of any publick Office or Employment, 
Court to fer- 4 js or ſhall be intitled or intruſted to make, ingroſs or write, any Re- 
1 5 a 5200s * cords, Deeds, Inſtruments or Writings, by this Act charged to pay a 
pay the Pe- Duty as aforeſaid, ſhall be guilty of any Fraud or Practice, to deceive 
nalty. their Majeſties of any Duty by this Act payable, by making, ingrof- 
ſing or writing, any ſuch Record, Deed, Inſtrument or Writing, or 

* cauſing the ſame to be made, ingroſſed or written, upon Vellum, Parch- 
ment or Paper, not marked or ſtamped according to this Act, or upon 

which there ſhall not be ſome Mark or Stamp reſembling the fame, 
or upon Vellum, | Parchment or Paper, marked or ſtamped with any 
Mark or Stamp which he ſhall know to be counterfeited, or by in- 
groſſing or writing any ſuch Deed, Inftrument or other Writing, upon 
Vellum, Parchment or Paper, that ſhall be marked or ſtamped oo a 
I © lower 
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« lower Duty as aforeſaid, that then every ſuch Clerk, Officer or Perſon, 
e fo guilty of any ſuch Fraud or Practice, and being thereof lawfully con- 
“ victed, ſhall, over and above the Penalty aforeſaid, forfeit his Office, 

Place or Employment reſpectively, and be diſabled to hold or enjoy the 
fame for the future.” [E234 | 
By the ſame par. it is enacted, That if any Attorney, belonging to An Attorney 
« any Court whatſoever, ſhall be guilty of any ſuch Fraud or Practice as to be diſabled 
« aforeſaid, and be convicted thereof, he ſhall, over and above the Penalty em pradtifing 


l ö l as 
e aforeſaid, be diſabled for the future to practiſe as an Attorney.“ prion gud 


But by the 1 Ann. ft. 2. c. 22. par. 4. it is enacted, * That no Officer gut an Officer 
* ſhall be ſubject to any the Penalties, Forfeitures, Diſabilities or Incapa- incurs no Pe- 
cities, in this or any of the former Acts for impoſing any Stamp Duties naliy for wri- 
e mentioned, for writing, or cauſing to be written, any of the Matters oo Lark om 
or Things liable to Stamp Duties, in any Book or Roll without any Marks with . 
or Stamps thereon, which ſhall have been firſt ſhewn to and ſigned by the the Commil- 
Commiſſioners for managing the Stamp Duties, or any three or more of ſionets. 

« them, or ſome Officer or Officers by them, or the major Part of them, for 

e that Purpoſe authorized and impowered to ſignify his or their Leave or 

« Approbation, that the Matters or Things, to be written in ſuch Book or 

% Roll, may be therein written without any Marks or Stamps thereon, lo 

« as the Perſon or Perſons, having the Cuſtody of ſuch Book or Roll, do 

« from Time to Time, when and as often as he or they ſhall be thereto 

« required, permit the ſaid Commiſſioners, or any of them, or any Officer 

or Agent, by them or the major Part of them for that Purpole appointed, 

«to inſpect and view ſuch Book or Roll, and do alſo, from Time to Time, 

« when and as often as he or they ſhall be thereto required, by the ſaid Com- 

% miſſioners, or the major Part of them, or any other by them or the 

major Parc of them authorized, pay unto the Receiver General tor the 

Time being of the ſaid Duties, or ſuch other Officer or Perſon as the ſaid 
Commiſſioners, or the major Part of them, ſhall appoint to receive the. 

ſame, all ſuch Sum or Sums of Money, which according to the true In- 

tent and Meaning of the ſaid Acts, or any of them, ought to be paid, in 

«© Reſpect of all and every ſuch Matters and Things, as ſhall be written in 

ſuch Book or Roll, any thing herein, or in any of the faid former Acts, 
contained to the contrary thereof notwithſtanding.” “ | 

By the 9 Ann. c. 23. par. 27. it is enacted, ** That if any Officer of the Cuſ- An Officer of 
roms ſhall ſign any Certificate or Debenture, for drawing back any Cul- the Cuttoms 10 
roms or Duties, not appearing to have been duly ſtamped according to ee, ge 
« Law, every ſuch Officer ſo offending ſhall, for every ſuch Offence, for- bh Oc: 

« feit the Sum of ten Pounds, together with full Coſts of Suit; and every 

„ ſuch Officer of the Cuſtoms offending herein, and being convicted of 

„ ſuch Offence, ſhall, over and beſides the Penalty or Forfeiture as afore- 

e ſaid, forfeit and loſe his Office or Employment, and be incapable to hold 

the ſame.” | | | 

By the 10 Ann. c. 19. par, 105. it is enacted, That if any Steward A Steward to 
or other Officer, or his Deputy, ſhall write or ingroſs, or cauſe to be forfeit ten 
written or ingroſſed, or ſign, any of the reſpective Matters and Things 1 we 
by this Act charged, before the Vellum, Parchment or Paper, where- 5 
upon the ſame ſhall be reſpectively ingroſſed or written, ſhall appear to 

have been fo duly ſtamped: or marked as aforeſaid, he ſhall forfeit the 

Sum of ten Pounds, together with full Coſts of Suit, and ſuch Steward, 

** or other Officer, or his Deputy, offending herein, and being convicted of any 

* ſuch Offence, ſhall, over and beſides the Forfeiture or S aforeſaid, 


” 2 and loſe his Office or Employment, and be incapable to hold the. 
* lame.” 
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An Iaſtrument 


3. To the Matter ſo ingroſſed oz witten. 
By the 5 W. & M. c. 21. par. 11, it is enacted, © That if any Deed, 


or Writing to Inſtrument or Writing whatſoever, by this Act charged with the Pay- 


be of no Avail ,, 
till the Duty 
and a Penalty 
of five Pounds 
is paid, and 


9810 %. z. 
c. 25. /. 59. 
9 4. c. 23. 
10 A. c. 19. 


10 A. c. 26. 


ment of a Duty as aforeſaid, ſhall, contrary to the true Intent and Mean- 
ing thereof, be written or ingroſſed by any Perſon or Perſons whatſoever, 
* not being a known Clerk or Officer, who, in reſpect of any publick 
«© Office or Employment, is or ſhall be intitled to the making, writing or 
e ingroſſing the ſame upon Vellum, Parchment or Paper, not marked or 
„ {tamped according to this Act, or upon Vellum, Parchment or Paper, 
marked or ſtamped for a lower Duty as aforeſaid, that then, and in every 
% fach Caſe, there ſhall be due, anſwered and paid, to their Majeſties, 
over and above the Duty aforeſaid, for every ſuch Deed, Inſtrument or 
Writing, the Sum of five Pounds; and no ſuch Record, Deed, Inſtru- 
ment or Writing, ſhall be pleaded or given in Evidence in any Court, or 
admitted in any Court to be good, uſeful or available, in Law or Equity, 
© until as well the ſaid Duty, as the ſaid Sum of five Pounds, ſhall be firſt 
“paid to their Majeſties Uſe, and a Receipt produced tor the ſame under 
* the Hand or Hands of ſome of their Majeſties Officers, which ſhall be 
appointed to receive the Duties above-mentioned, and until the Vellum, 
** Parchment or Paper, upon which ſuch Deed, Inſtrument or Writing, 
*© ſhall be written or made, ſhall be marked or ſtamped wich a lawful Mark 
* or Stamp; and their Majeſties Officer or Officers laſt-mentioned are 
hereby injoined and required, upon Payment or Tender of the faid Duty 
* and Sum of five Pounds unto him or them, to give a Receipt for the 
** fame, and to mark or ſtamp the ſaid Vellum, Parchment or Paper, with 
* the Mark or Stamp that ſhall be proper for ſuch Deed, Inſtrument or 
*© Writing reſpectively.” | 

There is in the other Stamp Acts a Clauſe penned, mutaiis mutandis, 
in nearly the ſame Words as this: But the Exception, as to the Perſon wri- 
ting or ingrofſing being a known Clerk or Officer, who, in reſpect of any 
publick Office or Employment, is or ſhall be intitled to the making, wri- 
ting or ingroſling the fame, is only in that of the 9 & 10 JV. 3. c. 25, 


124. f.2.-c.9. . 35. 13G. 1. , 36. . 306. 2-6. 19. ½ 5. 


1445. Rex & 


Upon a Trial at Bar, on an Information in the Nature of a Quo War- 
ranto, an Inſtrument ſtamped with one Stamp was produced, purporting the 
Admiſſion of five Perſons upon the nineteenth of December one thouſand teven 
hundred and twenty-one, amongſt whom the Defendant was the third Per- 
ſon named. Raymond Ch. J. and Forteſcue and Reynolds J. were of Opi- 
nion, that this ought not to be read; for that, if not quite void for Uncer- 
tainty, it could be only good for the Perſon firſt named. Then four Pieces 
of Parchment, each of them duly ſtamped, which imported the ſeveral Ad- 
miſſions of the four Perſons laſt named on the ſaid nineteenth Day of De- 
cember, were offered in Evidence: But, it being proved by the Witneſs pro- 
ducing them, that theſe were not ſtamped till two Months after the ſaid 
Day, the ſame three Judges were clearly of Opinion, that as the Parchment 
was not ſtamped at the Time of the Admiſſion, it could not be given in 
Evidence, till the Penalty is paid, and a Certificate of ſuch Payment is 
produced. | | 

But wherever the Penalty is paid, and a Receipt for the Payment of the 
ſame is produced, an Inſtrument becomes good and available in all Courts, 
although it was not ſtamped at the Time it was executed; for the Deſign 
of the i-veral S:atures is only to prevent Frauds in the Stamp Duties. 

| Upon 
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Upon a Writ of Error, from the Court of the County Palatine of Lan- Ser. 624. 
caſter, it appeared, by a Bill of Exceptions, that a Patent produced in Evi- A 
dence was not ſtamped at the Time of ſealing: But the whole Court were of Cheſter. 
Opinion, that, being ſtamped at the Time it was produced at the Trial, it 
was proper Evidence; for that the Intention of the Stamp Acts was not to 
make Deeds void, which were not ſtamped, but to add a Penalty, that has 
in the prelent Caſe been paid, to inforce the Payment of the reſpective 
Duries. | 

A Motion was made to ſet aſide a Verdict, becauſe a Diſtringas was not 8 Med. 226. 
ſtamped at the Time of the Trial; but, the Solicitor having taken Care 4» 
to get it ſtamped, before the Poſca was brought in, the Motion was re- ““. 575: 
jected: Ei per Cur' : As it is now ſtamped, we cannot take Notice whe- 
ther it was fo or not at the Aſſizes; and, it it was not, Advantage ſhould 
have been then taken of the Defect. | 

From the Words of the ſeveral Statutes, and from theſe Caſes, it ap- An Indenture 
pears, that nothing more is in general intended than to make unſtamped of Apprentices 
Inſtruments void to certain Purpoſes; but by the 8 A. c. 9. par. 39. it is mY, 1 os lia 
enacted, That all Indentures of Apprenticeſhip, wherein ſhall not be ghje to are not 
&« truly inſerted or written the full Sum and Sums of Money received, or in paid, is void 
„ any wiſe directly or indirectly given, paid, ſecured or contracted for, to every Pur- 
with or in Relation to any Clerk or Apprentice, or whereupon the Duties Poe. 
„ payable by this Act ſhall not be paid or lawfully rendered, or which 
* ſhall not be ſtamped, or lawfully tendered to be ſtamped, ſhall be void, 
and not available in any Court or Place to any Purpoſe whatſoever.” 

An Apprentice had ſerved three Years; but the Maſter had never paid S.. 903. 
the Duty of Sixpence in the Pound for the Money received with him. This Ahe 2 


TIN tants of Cu- 
Caſe being referred to Forteſcue J. who went the Circuit, he was of pur Ay the 


Opinion, that, as ſix Months Time was given for the Maſter to pay the Inhabitants of 


Duty in, a Settlement was during that Time gained, which could not Leland. 
afterwards be defeated z and the Seſſions held it to be a Settlement. Upon 
removing the Order of Seſſions it was quaſhed; Et, per Cur*: This would 

be making the Indenture good to one Purpoſe, when by the 8 of Ann. c. 9. 

it is declared, that ſuch Indenture ſhall not be good to any Purpole what- 
ſoever ; and the poſitive Words of an Act of Parliament, however hard the 

Caſe is, ought not to be broke through. 


2 —— —_—— ah. * — 
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| e 
(D) Of Regulations koz preventing Frauds 
to the Pzejudice of the Stamp Duties. 


S many of the Stamp Duties were at firſt impoſed for a Time, the 
Regulations concerning them were alſo temporary: But, as the dit— 
ferent Acts of Parliament, by which the former were impoled, have been 
all made perpetual, or are ſo continued as to be at this Day in Force, it may 
once for all be oblerved, that the latter do ſtill ſubſiſt. Y 
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1. By waiting a ſecond Matter upon the ſame Uellum, 


Parchment oz Paper, befoze it has been a ſecond Time duly 
amped. 


Penalty upon By the 1 An. ſt. 2. c. 22. par. 2. it is enacted, That if any Perſon or 
the Perſon « Perſons ſhall write or ingroſs, or cauſe to be written or ingroſſed, either 
. „ the whole, or any Part, of any Writ, Mandate, Bond, Affidavit, 
3 for or other Writing, Matter or Thing, whatſoever, in reſpect where- 
ſome ſecond . of any Duty is payable by any of the Acts for impoſing Stamp Duties, on 
Matter liable «© the whole, or any Part, of any Piece of Vellum, Parchment or Paper, 
Das Stamp e whereon there ſhall have been before written any other Writ, Mandate, 
$ * Bond, Affidavit, or other Matter or Thing; in reſpect whereof any Duty 
Was payable by any of the ſaid Acts, before ſuch Vellum, Parchment or 
„ Paper, ſhall have been again marked or ſtamped according to the ſaid Acts; 
e or ſhall fraudulently eraſe or ſcrape out, or cauſe to be eraſed or ſcraped 
out, the Name or Names of any Perſon or Perſons, or any Sum, Date 
or other Thing, written in ſuch Writ, Mandate, Bond, Affidavit, or other 
„Writing, Matter or Thing as aforefaid ; or ſhall fraudulently cut, tear or 
« get, off any Mark or Stamp from any Piece of Vellum, Parchment or 
Paper, or any Part thereof, with Intent to uſe ſuch Mark or Stamp for 
% any other Writing, Matter or Thing; in reſpe& whereof any Duty ſhall 
<« be payable by Vircue of any of the ſaid Acts, that then ſo often, and in 
<« every ſuch Caſe, every Perſon fo offending, in any of the Particulars be- 
e fore-mentioned, ſhall, for every ſuch Offence, forfeit the Sum of twenty 
| “ Pounds, with full Coſts of Suit.“ | | 
The Aſſign- But by the 4 Ann. c. 16. par. 20. it is enacted, ©** That a Sheriff or other 
m—_— Officer may aſſign a Bail Bond, or other Security taken by ſuch Sheriff 
weed not be or Officer from the Bail, to the Plaintiff in the Action, by endorſing the 
ſtamped at the ſame, and atteſting it under his Hand and Seal in the Preſence of two cre- 
Time of © dible Witneſſes, without any Stamp.“ | 
making it. ITT | | x | 
But it muſt It is provided, however, by the ſame par. That the Aſſignment, fo 
before an Ac- ©** endorſed, muſt be duly ſtamped, before any Action is brought there- 
tion is brought «« upon.“ 
2 But, notwithſtanding the Penalty inflicted upon the Perſon making Uſe 
of the ſame Stamp a ſecond Time, to the Prejudice of the Stamp Duties, it 
ſeems probable, that the ſecond _— for which ic was ſo made Ule of, was 
good and available to all Intents and ur poſes till the 12 Ann. ſt. 2. c. g. 
Several Mat- By the 24 par. of this Statute it is enacted, That where any more than 
ters wrote upon one, of any the Matters or Things hereby charged with any Stamp Duty, 
the ſame Vel 4 ſhall be engroſſed, written, entered or regiſtered, upon one Piece of Vel- 
— * „lum, Parchment or Paper, the ſaid reſpective Duties, hereby granted, 
per, to be ** ſhall be, and hereby are, charged upon every one of ſuch Matters or 
charged ſeve- © Things reſpectively.” | 


rally. The contrary is indeed laid down in the following Caſe, which was ſome 
few Years before this Statute. 
Salk. 612. A Warrant of Attorney, for entering up a Judgment, was written upon a 


Anon. Mich. Sheet of Paper, which likewiſe contained a Bond, and had only one Stamp; 

4 whereas, by the Acts concerning the Stamp Duties, it ought to have two Stamps. 
Judgment was entered up by Virtue of this Warrant; and now it was moved, 
that the Judgment and Execution might be ſet aſide for this Cauſe: Sed per 
Cur': There may be Reaſon to refuſe ſuch a Warrant of Attorney in Evi- 
dence, but no Reaſon to make all yoid; for there is nothing in the Act 
which imports that. 


No 
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No Act is mentioned in the Book; and there is no Clauſe in any one 
before the 12 Ann. ft, 2. c. 9. by which ſuch a Warrant of Attorney is ex- 
preſly charged with a ſecond Duty. 

The Clauſe laſt cited implies, that the Caſe of writing more than one 
Matter liable to a Stamp Duty upon the ſame Vellum, Parchment or Paper, 
was not before provided againſt; for, if ſuch Proviſion had been made by any 
former Statute, ſome Notice would have been therein taken of it. 95 

It may alſo be fairly concluded, from the Proviſion in another Clauſe juſt 
now cited, that no Action ſhall be brought upon the Aſſignment of a Bail 
Bond, endorſed upon ſuch Bond, until the Bond has been a ſecond Time 
ſtamped, that, if no ſuch Proviſion had been made, an Action might have 
been brought upon ſuch Aſſigument. 

The true Reaſon, perhaps, of the Judgment in this Caſe was, that ſuch 
Warrant of Attorney did not require a ſecond Stamp ; for the Reaſon men- 
tioned by the Reporter is ſo inconcluſive, that the Judgment of the 
Court cannot be preſumed to have been thereupon founded. It is not 
ealy to conceive a Caſe, where this Warrant could have been produced 
in Evidence: But, to allow the Poſſibility of ſuch a Caſe, if the Court had 
been of Qpinion, that it would not have been admiſſible Evidence, they 
muſt alſo have been of Opinion, that the Judgment in this Caſe entered up 
upon it was bad; for in the ſame Sentence, of any of the preceding Adds, 


in which it is ſaid, that no Inſtrument, unleſs duly ſtamped, ſhall be pleaded or 
given in Evidence in any Court, it is added, or be admitted, in any Court, to 
be good, uſeful or available, in Law or Equity. | 
By the 1 Ann. ft. 2. c. 22. par. 5. it is enacted, That all Writings, Penalty for 
Matters and Things, in reſpect whereof any Stamp Duties ſhall be payable, not writing 
* ſhall be written in ſuch Manner, that ſome Part thereof ſhall be upon, or Part of the 
as near as conveniently can be to, the Stamps or Marks, which ſhall, in * 8 
Purſuance of any Act of Parliament, be placed upon the Vellum, Parch- Stamps. 
ment or Paper, whereupon the ſame ſhall be written or ingroſſed, upon 
Pain that the Perſon, who ſhall write or ingroſs, or cauſe to be written 
or ingroſſed, any ſuch Writing, Matter or Thing, contrary to the Tenor 
and true Meaning hereof, ſhall, for every ſuch Offence, forfeit the ſum of 
ten pounds, with full Coſts of Suit.“ 


2. In the Manner of waiting certain Things. 


By the 5 W. & M. c. 21. par. 15. it is enacted, © That, to the End Records, 

their Majeſties may not be defrauded of any of the Duties hereby granted, Deeds, and all 
all Records, Writs, Pleadings and other Proceedings in Courts of Law es” wy 
and Equity, and all Deeds, Inſtruments and Writings whatſoever, hereby e — 
charged, ſhall be ingroſſed and written in ſuch Manner as they have been uſually have 
uſually accuſtomed to be written or are now written.“ been. 


In the 9 10 V. 3. c. 25. par. 64. there is a Clauſe to the ſame Effect, 
and in nearly the ſame Words. 


cc 
cc 
cc 
cc 
cc 


3. In Legal Pꝛoceedings. 


By the 3 W. & M. c. 21. par. 4. for the preventing Abuſes committed, Penalty upon 
by arreſting Perſons without any Writ or legal Proceſs to juſtify the ſame, a Clerk ſor 
by Mears whereof the Duty, hereby given to the Crown upon ſuch Proceſs, not 88 
will be loſt, it is enacted, That every Officer or Clerk, belonging to the _ OS 
„Court of King's Bench, Common Pleas, or Exchequer, who ſhall ſign „ 

* any Writ or Proceſs, before Judgment, to arreſt any Perſon or Perſons 

„ thereupon, ſhall, at the Signing thereof, ſet down upon ſuch Writ or 


«* Proceſs 


a. bt. ed 
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* Proceſs the Day and Year of ſigning the ſame, which ſhall be entered 
e upon the Remembrance, or in the Book where the Abſtract of ſuch Writ 
&* or Proceſs ſhall be entered, upon Pain to forfeit the Sum of ten Pounds; 
% for every Offence or Neglect of ſuch Officer or Clerk aforeſaid.” 

In the 9 & 10 /. 3. c. 25. par. 42. there is a Clauſe to the fame Effect. 
Penalty ma By the 6G. 1. c. 21. por. 43. after reciting, that many Under Sheriffs, 
Sheriffdeli- and other Perſons acting as ſuch, do make and deliver out Blank Warrants 
9 out a to Attornies, Bailiffs and others, for the arreſting and taking Perſons into 

arrant, , a 
withour ha-. Cuſtody upon mean Proceſs, without having any Writ or Writs, or other 
vinga Writin legal Preceſs, in their Cuſtody, to juſtify the ſame, whereby his Majeſty's 
his Cuſtody. Duties are greatly leſſened and his Subjects aggrieved, it is enacted, ** That 

« if any High Sheriff, Under Sheriff, or his or their Deputy or Deputies, 
their Clerks or Agents, ſhall make or cauſe to be made or delivered out, 
© to any Perſon or Perſons whomſoever, any Warrant or Warrants, either 
te Blank or filled up in part or in all, before they, or ſome of them, ſhall 
actually have in their Cuſtody the reſpective Writs, upon which ſuch 
„Warrants ſhould and ought to iſſue, that then the ſeveral Perſons ſo of- 
e fending, and every of them, ſhall forfeit the Sum of ten Pounds for every 
& ſuch Offence.” K 
Penalty upon By par. 54. after reciting that, by one Statute made in the Fifth Year of 
3 for the Reign of King William and Queen Mary, for granting to their Majetties 
une — ſeveral Duties upon Stamped Vellum, Parchment and Paper, and by another 
a Warrant made in the Ninth Year of his ſaid Majeſty's Reign, for granting to his Ma- 
the Time of jeſty, his Heirs and Succeſſors, further Duties upon Stamped Vellum, Parch- 
Wees the "ment and Paper, it was, inter alia, enacted, That every Officer or Clerk 
whith it " belonging to the Court of King's Bench, Common Pleas, or Exchequer, 
iſſues, who ſhould ſign any Writ, before Judgment, to arreſt any Perſon ot 
Perſons thereupon, ſhould, at the ſigning thereof, ſet down upon fuch 
Writ or Proceſs the Day and Year of his ſigning the ſame, under the For- 
feiture of ten Pounds for every ſuch Offence or Neglect, it is, for the better 
preventing the Frauds aforeſaid, enacted, That every Warrant, to be 
* made out or iſſued upon any ſuch Writ or Writs, ſhall have the fame 
* Day and Year plainly and diſtinctly ſer down thereon, as ſhall be fo ſer 
down upon the Writ itſelf, under the Forfeiture of ten Pounds for every 
* ſuch Neglect or Omiſſion, to be paid by the Perſon who ſhall write, fill 
* up, or deliver our, ſuch Warrant,” | 
Penalty for By the 9 & 10 . 3. c. 25. par. 33. it is enacted, That when 
not entering «© Common Bail is to be filed in any Court whatſoever, or an Appearance is to 
4 _ "or be upon ſuch Common Bail, the Defendant ſhall cauſe ſuch Appearance, or 
oP on Ball Common Bail, to be entered or filed within eight Days after the Day upon 
within eight which the Proceſs, on which the Defendant is arreſted, ſhall be returnable, 
Days. upon Penalty of five Pounds to be paid to the Plaintiff, for which the 
| % Court ſhall immediately award Judgment, whereupon the Plaintiff may 
take out Execution.“ 


Str. 737. Upon Debate it was held, that an abſolute Rule ſhould be made on the 
ded . firſt Motion, for the Payment of five Pounds, for not filing Common Bail 
7 according to the 9 & 10 V. 3. c. 25. the Words of the Statute being, that 


the Court ſhall immediately award Judgment, whereupon the Plaintiff may 


take out Execution, 
Penalty of By the t Ann. ft. 2. c. 22. par. 1, for the Prevention of ſeveral Frauds, 
20 l. on an whereby her Majeſty's Duties, by the ſeveral Acts of Parliament in that 
Officer or At- Behalt made, impoſed on ſtamped Vellum, Parchment* and Paper, have 
wei 1a been very much leſſened, it is enacted, . That if any Clerk, Officer, At- 
ee torney, Solicitor or other Perſon, to whom it ſhall appertain, or who 
e ſhall be employed or intruſted, to enter or file any Action, Plaint, Bail, 
% Appearance, Admiſſion, or other Matter or Thing, in rcſpe& whereof 
* any Duty ſhall be payable by Virtue of the ſaid Acts, or any of them, 
“ ſhall neglect to enter, file or record the ſame, as by Law the ſame ought 
a 2 4 * tO 
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© to be entered, filed or recorded, within the Space of four Months after ſuch | 


« Clerk, Officer, Attorney, Solicitor, or other Perſon, ſhall have received 

« any Money for, or in reſpe& of, the entering, filing or recording, of | 

4 any ſuch Action, Plaint, Bail, Appearance, Admiſſion, or other Matter | 

« or Thing, or ſhall have promiſed or undertaken to enter, file or record, 1 

« the ſame; or ſhall neglect to enter, file or record, any ſuch Action, ö | 
| 


« Plaint, Bail, Appearance, or other Matter or Thing, before any ſubſe- mn 
« quent, further or other Proceeding, Matter or Thing, in, upon or rela- 1 
„ting to, the ſame ſhall be had, entered, filed or recorded; or if any 1 
&« Clerk, Officer, Attorney, Solicitor, or other Perſon or Perſons, ſhall ; | 
« tranſact, enter, record or file, any ſuch ſuit, or other Proceeding, Mat- 1 
<« ter or Thing, ſubſequent and relating to ſuch Action, Plaint or Appear- 14 
4 ance, before the ſame ſhall have been duly entered, filed or recorded, 1 
4e that then every ſuch Clerk, Officer, Attorney, Solicitor or other Perſon, | 
« ſo neglecting or offending, ſhall, for every ſuch Offence or Neglect, for- 
<« feit the Sum of twenty Pounds, with full Coſts of Suit.“ 
But by the ſame par. it is provided, That nothing in this Act con- 
64 tained ſhall extend, or be conſtrued to extend, to oblige or compel any 
„ Clerk, Officer or other Perſon, to enter or file any Appearance, where 
« any Judgment is entered by Confeſſion, any thing therein contained to 
5 the contrary notwithſtanding.” | 
By par. 3. it is enacted, ** That every Perſon, who ſhall, in or upon A Forſeiture 
& any Suit or Information, which ſhall be commenced or brought upon or and Diſability 
« in Purſuance of this Act, be convicted of any the Neglects or Offences ate alſo in- 
« herein before mentioned, ſhall likewiſe incur the Forfeitures and Diſabi— 8328 gk 
4 lities, which ſuch Offender ſhould or would have incurred, if he had been terney in ſcch 
« convicted of Writing, contrary to the ſaid Acts, or any of them, the Cates. : 
« Entry of any Plaint or Action, or any Writ, Bond, or other Writing, 
« Matter or Thing, on Vellum, Parchment or Paper, not marked or 
« ſtamped according to the ſaid Acts, nor having any Stamp or Mark | 
ce thereon reſembling any of the Marks or Stamps in the ſaid Acts, or any | | 
of them, mentioned.” | 
By the 6 G. 1. c. 2 1. par. 56. it is enacted, © That all Pains, Penalties and Penalties of 
% Proviſions, given and laid on by this Act, and an AR paſſed in the firſt the firſt of 
<«« Year of the Reign of her late Majeſty Queen Anne, intituled, An Ad for —_ 


tend to the 


[ 
« preventing Frauds in her Majeſty's Duties upon ſtamped Vellum, Parchment like Frauds | | 40 
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« and Paper, for the Puniſhment or Prevention of ſuch Frauds and Omil- againſt ſon e 
<« ſions, as are herein and therein mentioned or intended, relating to the ſubſequent 
« Duties then in Being, ſhall extend and be conſtrued to extend to the like p Att 
« Frauds and Omiſſions relating to any of his Majeſty's other Stamp Duties 

„ impoſed or laid on ſince the making of the ſaid laſt mentioned Act.“ 

By the 5 Ann. c. 19. / 29. After reciting, that by Reaſon of the doubt- An Attorney 
ful Wording of the Statute made in the firſt Year of her Majeſty's Reign, in- or Clerk is not #t 
tituled, An Ad for preventing Frauds in her Majeſty's Duties upon ſtomped ee, 2 "4 | 
Vellum, Parchment and Paper, the Attornies and Clerks of the ſeveral Couris Difabiliry, by | 1 
of Record at Weſtminſter may be in Danger of incurring the Penalties, For- Reaſon of the 
feitures and Diſabilities, mentioned in the ſaid Act and other former Acts Neglect of the 
relating to the ſaid Duties, by Reaſon of their proceeding in any Actions or 8 = il 
Suits in any of the ſaid Courts, before the Attorney or Clerk of the adverſe other Side. . 
Party hath entered, filed or recorded, ſuch Bail, Appearance, or other | 
Matter or Thing, as he or they ought to have entered, filed or recorded, 
in the ſaid reſpective Courts, it is for the explaining thereof enacted, ** That 
* no Perſon or Perſons ſhall forfeir, incur or be proſecuted for, any Penalty, 

& Forfeiture or Diſability, mentioned in the ſaid Act made in the firſt Yeat. - - 
„ of her Majeſty's Reign, for or by Reaſon of his or their tranſacting, en- 
; <« tering, recording or filing, or having tranſacted, entered, recorded or 
f e filed, any further or other Proceeding, Matter or Thing, ſubſequent or 
, relating to any Action, Plaint, Bail or Appearance, which by any other 
2 | Vol. IV. | 7 8 Perſon 
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Perſon or Perſons whatſoever ought to have been, or is firſt to be, enter- 
ed, filed or recorded, in any of her ſaid Majeſty's Courts of Record at 
Meſiminſter, before the fame hath been, or ſhall be, duly entered, filed or 
recorded, any Thing in the ſaid ſeveral Acts, or any of them, or in 
this preſent Act, to the contrary thereof in any wiſe notwithſtanding,” 


4. In News Papers, Almanacks and Pamphlets. Ts 


By the 10 An. c. 19. par. 104. it is enacted, That all Paper, upon 
which any News Paper or Pamphlet ſhall be printed, the Paper to be 
uſed in printing Pamphlets exceeding one Sheet of Paper only excepted, 
ſhall before ſuch printing be brought to the head Office for ſtamping or 
marking Vellum, Parchment or Paper, and the Commiſſioners for mana- 
ging the Stamp Duties, by themſelves. or by their Officers employed un- 
der them, ſhall, and they are hereby impowered and required forthwith, 
upon Demand to them made by any Perſon or Perſons, from Time to 
Time, to ſtamp or mark, as this Act directs, any Quantities or Parcels 
of Paper, he or they paying, to the Receiver General of the Stamp 
Duties for the Time being, or to his Deputy or Clerk, for the Uſe of 
her Majeſty, her Heirs and Succeſſors, the reſpective Duties payable for 
the ſame by this Act.“ 5 21 DE, F570] 
By par. 105. it is enacted, © That, if any Perſon or Perſons, or Corpo- 
ration, ſhall print, or cauſe to be printed, any News Paper or Pamphlet, 
Pamphlets exceeding one Sheet only excepted, or fell,” utter or expoſe to 
Sale, any ſuch News Paper or Pamphlet, before the Paper, whereupon 
the ſame ſhall be reſpectively printed, ſhall appear to have been duly 
ſtamped or marked, then every ſuch Perſon or Corporation, fo offendin 
in any of the Particulars before mentioned, ſhall, for every ſuch Offence, 
forfeit the Sum of ten Pounds together with full Coſts of Suit.“ 

By par. 118. it is enacted, ** That all and every. Perſon and Perſons, 
who ſhall print or publiſh, or cauſe to be printed or publiſhed, any Ad- 
vertiſement or Advertiſements, ſhall, within the Space of thirty Days after 
the Printing or Publication of ſuch Advertiſement or Advertiſements, pay, 
or cauſe to be paid, the Duty or Duties, thereon hereby charged, to the 
reſpective Perſons to whom the ſame are hereby appointed to be paid, that 
is to ſay, to the Receiver General, for the Time being, of the Duties on 
Stamped Vellum, Parchment and Paper, or his Deputy or Clerk, the ſaid 
Duties for all ſuch Advertiſements, as ſhall be ſo printed or publiſhed wich- 
in the Limits of the weekly Bills of Mortality; and to the next ad- 
jacent head Officer, for the Time being, appointed for the Collection of 
the ſaid Stamp Duties, the ſaid Duties hereby charged for and upon all 


ſuch Advertiſements, which ſhall be printed or publiſhed in any Place out 


of thoſe Limits; and in Default of ſuch Payment, within the Time 
herein before for that Purpoſe limited, the Printer or Publiſher of every 
ſuch Advertiſement ſhall be liable to pay treble the Duties, before by 


this Act chargeable thereupon, to be recovered, with full Coſts of 


Suit,” 
By par. 175. it is, for the better aſcertaining and ſecuring her Majeſty's 


Duties upon Calendars and Almanacks, enacted, © That all Books and 


Pamphlets, ſerving chiefly to the Purpoſe of an Almanack, by whatſoever 
Name or Names entitled or deſcribed, are and ſhall be charged with thoſe 
Duties, by Virtue of the Act in that Caſe made in the firſt Seſſion in 
this preſent Parliament; but not with any of the Duties charged by this 


Act on Pamphlets or other printed Papers, any Thing herein contained 
to the contrary notwithſtanding,” 


2 WAL By 
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By par. 111, it is, for the better collecting and ſecuring the Duties here- A printed Co- 
by charged upon Pamphlets, containing more than one Sheer of Paper, bY of every 
enacted, ** Thar one printed Copy of every ſuch Pamphlet, which ſhall be 1 
“printed or publiſhed within the Cities of London or Weſtminſter, or within the Sep Of. 
the Limits of the weekly" Bills of Mortality, ſhall, within the Space of tice and enter- 
e ſix Days after the printing thereof, be brought to the head Office for ed within a 
« marking or ſtamping Vellum, Parchment or Paper; and the Title there- Lime limited. 
«of, with the Number of Sheets contained therein, and the Duty hereby 

& charged thereon, ſhall be regiſtered or entered in a Book there to be kept 

&« for that Purpoſe, which Duty ſhall be thereupon paid to the Receiver 

« General of the Stamp Duties, or his Deputy or Clerk, who ſhall there- 

upon forthwith give a Receipt. for the ſame on ſuch printed Copy, or the 

« ſame ſhall be ſtamped to denote the Payment of the Duty hereby charged 

« on ſuch Pamphlet: And that one printed Copy of every ſuch Pamphlet, 

« as laſt mentioned, which ſhall be printed or. publiſhed in any Part of 

« Grea! Britain, not being within the Limits laſt before mentioned, ſhall, 

„ withip the Space of fourteen Days after the printing thereof, be brought 

<* to ſome head Collector of the Stamp Duties, who is hereby required 

<< forthwith to enter the Title thereof, with the Number of Sheets contain— 

ed therein, and the Duty hereby charged thereon, in a Book to be by 

e him kept for that Purpoſe, which Duty fhall be thereupon, paid to ſuch 

<«& Collector, who ſhall thereupon give a Receipt for the ſame on ſuch 

<« printed Copy.” : re 

By par. 112. it is enacted, © That if any ſuch Pamphlet, containing Penalty for not 
« more than one Sheet of Paper, ſhall be printed or publiſhed, and the 3 
« Duty hereby charged thereon ſhall not be duly paid, and the Title there- 8 Or. 
« of regiſtered, and one Copy thereof ſtamped, where required fo to be, gce and pay- 
« within the reſpective Times herein before for thoſe ſeveral Purpoſes limi- ing the Duty 
ce ted, that then the Author, Printer and Publiſher of, and all other Perſons thereof. 
<« concerned in or about the Printing or Publiſhing of, ſuch Pamphlet, ſhall 
&« loſe all Property therein, and in every Copy thereof, although the Title 
c thereto were regiſtered in the Book of the Stationers in London, according 
<« to the late Act of Parliament made in that Behalf, fo as any Perſon, not- 

« withſtanding the ſaid Act, may freely print and publiſh the ſame, paying 
<« the Duty payable in Reſpect chereot by Virtue of this Act, without be- 
& ing liable to any Action, Proſecution or Penalty, for ſo doing; any Thing 
«in the ſaid Act of Parliament, for veſting the Copies of printed Books in 

« the Authors or Purchaſers of ſuch Copies, or in any By-Law, contained, 
« or any Cuſtom, or other Thing, to the contrary notwithſtanding : And 
ce the Printer and Publiſher of ſuch Pamphlet, and every other Perſon con- 
e cerned in the Printing or Publiſhing thereof, ſhall, in ſuch Caſes, forfeit 
te the Sum of twenty Pounds, with full Coſts of Suit.“ 

By par. 113. it is enacted, © That no Perſon whatſoever ſhall ſell, or ex- Penalty for 
ce poſe to Sale, any fuch Pamphlet, without the true reſpective Name or ſelling a Pam- 
« Names, and Place or Places of Abode, of ſome known Perſon or Per— 3 
* ſons, by or for whom the ſame was really and truly printed or publiſhed, prog Fr ae 
« written or printed thereupon, upon Pain that every Perſon offending here- or Publiſher 
<« in ſhall, for every ſuch Offence, forfeit che Sum of twenty Pounds, with thereof. 

« full Coſts of Suit.“ 


[ITY 


5. In the Money 02 other Conſidcration given with Appꝛentices. 


By the 8 An. c. 9. par. 35. it is enacted, < That the full Sum or Sums penalty fox not 
* of Money received, or in any wile directly or indirectly given, paid, inſerting the 
agreed or contracted for, with or in Relation to every Clerk, Ap- _ gem 
<« prentice or Servant, which ſhall be, within the Kingdom of Great ne - gt 
* Britain, put or placed to or with any Maſter or Miſtreſs, to learn any Indenture. 


« Profeſſion, 
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AnApprentice 
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* vant, as aforeſaid, to or for the Benefit of the Maſter or Miſtreſs, to 


Profeſſion, Trade or Employment, ſhall be truly inſerted and written, in 
Words at Length, in ſome Indenture or other Writing, which ſhall: 
contain the Covenants, Articles, Contracts or Agreements, relating to 
the Service of ſuch Clerk, Apprentice or Servant, as aforeſaid, and ſhall 
bear Date upon the Day of the Signing, Sealing or other Execution, -of 
the ſame, upon Pain that every Maſter or Miſtreſs, to or with whom, or 
to whoſe Uſe, any Sum of Money whatſoever ſhall be given, paid, ſecu- 
red or contracted for, in Reſpect of any ſuch Clerk, Apprentice or 
Servant, which ſhall not be truly and fully ſo inſerted and ſpecified in 
ſome ſuch Indenture, or other Writing, ſhall, for every ſuch Offence, 
forfeit double the Sum ſo given, paid, ſecured or contracted for; the one 
Moiety of which Forfeitures ſhall be co her Majeſty, her Heirs and Suc- 
ceſſors, and the other Moiety to any Perſon or Perſons, who ſhall inform 
and ſue for the ſame, by Action of Debt, Bill, Plaint or Information, in 
any Court of Record at Weſtminſter, or in the Exchequer of Scotland, at 
any Time after the executing, making or ſigning of any ſuch Indenture 
or Writing, or making any ſuch Coutract or Agreement, and within one 
Year after the Time limited or appointed for the Service of ſuch Clerk, 
Apprentice or Servant, to or with ſuch Maſter or Miſtreſs, ſhall be 
expired,” | 

B — 39. it is enacted, That all ſuch Indentures or Writings as 
aforeſaid, wherein ſhall not truly be inſerted and written the full Sum and 
Sums of Money received, or in any wiſe directly or indirectly given, 
paid, ſecured or contracted for, with or in Relation to ſuch Clerk, Ap- 
prentice or Servant, as aforeſaid, or whereupon the Duties payable by this 
Act ſhall not be duly paid or lawfully tendered, or which ſhall not be 
ſtamped or lawfully A ee to be ſtamped, according to the Tenor and 
true Meaning of this Act, within the reſpective Times herein for that 
Purpoſe ſeverally and reſpectively limited, ſhall be void and not available 
in any Court or Place, or to any Purpoſe whatſoever ; and the Clerk, 
Apprentice or Servant, whom the ſame ſhall concern or relate to, ſhall 
in ſuch Caſe be utterly incapable of being free of any City, Town, 
Corporation or Company, and of following or excerciſing the intended 
Profeſſion, Trade or Employment, any Charter, Cuſtom, or By-Law to 
the contrary notwithſtanding,” Ih 

By par. 43. it is enacted, © That no Indenture or Writing, required by 
this Act to be ſtamped, ſhall be given or admitted in Evidence, in any 
Suit to be brought by any of the Parties thereunto, unleſs ſuch Party, 
in whoſe Behalt the ſame ſhall be given or admitted in Evidence, do 
firſt make Oath, that to the beſt of his or her Knowledge, the Suni or 
Sums, therein for that Purpoſe inſerted or mentioned, was or were really 
and truly all that was directly or indirectly given, paid, ſecured or con- 
tracted for, on Behalf or in Reſpect of ſuch Clerk, Apprentice or Ser- 


or with whom ſuch Clerk, Apprentice or Servant, was put or 
laced.” | 

by par. 45. it is enafted, ©* That, where any Thing or Things, not 
being lawtul Money of Great Britain, ſhall directly or indirectly be given, 
aſſigned, conveyed, delivered, contracted for or ſecured, to or for the 


* Ule or Benefit of any Maſter or Miſtreſs, with or in Reſpect of any ſuch 


Clerk, Apprentice or Servant, for whom a Duty is chargeable by this 
Act, the Duties hereby granted, and laſt mentioned, ſhall be anſwered 
and paid for the full Value and Values of ſuch Thing or Things, and the 
ſame Duties for the ſaid Values ſhall be ſecured and anſwered in the ſame 
Manner and Form, and under the like Pains, Penalties, Fortcitures and 
Incapacities, as are before in this Act provided for ſecuring the ſaid Rates 
upon Monies given or paid, or agreed to be given or paid, with ſuch 
Clerks, Apprentices or Servants as aforeſaid,” 5 
ue 


* . 
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But by the 9 An. c. 21. par. 65. After reciting, that ſeveral Perſons A further 


have, through Neglect or Inadvertency, omitted to pay the ſeveral Rates Lime given 


and Duties, payable on the Account of Monies or other Conſideration 


for the Pay- 
ment of the 


given with any Clerk or Apprentice, and to have the Indentures or Contracts ſaid Duties. 
ſtamped within the Times for thoſe Purpoſes reſpectively limited, by the 
Act of Parliament in that Caſe made, whereby ſuch Clerks and Apprentices 
will, according to that Act, be diſabled to follow or exerciſe the intended 
Trades, Profeſſions or Employments, unleſs ſome further Proviſion be made, 


it 
40 
ce 


is enacted, * That upon Payment of the reſpective Rates and Duties, 
which have been ſo omitted or neglected to be paid, on or before the 


twenty-ninth Day of September in the Year of our Lord one thouſand 


ſever hundred and eleven, to ſuch Perſon or Perions to whom the ſame 
ought to be paid, according to the ſaid former Act, and tendering to be 


ſtamped: ſuch Indentures or Contracts, fo omitted to be ſtamped, on or 


before the twenty-fifth Day of December in the ſaid Year one thouſand 
Wu weary and eleven, the ſame Indentures or Contracts ſhall be 
ſtamped, and ſhall be good and available in Law or Equity, and the 
Clerks or Apprentices therein named ſhall be capable of following and 


* exerciſing the reſpective intended Trades, Profeſſions or Employments, as 
Tully as if the Rates and Duties, ſo omitted to be paid, had been duly 


paid, and the Indentures or Contracts ſtamped within the reſpective Times 
in the ſaid Act for thoſe Purpoſes limited, any Thing therein contained 
to the contrary notwithſtanding.” 

A Clauſe, to the ſame Effect as this laſt, has been inſerted in a great 


Number of Acts of Parliament which have been ſince paſſed. 
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By the 9 An. c. 21. par. 66, it is enacted, That if any Maſter or A further pe- 
Miſtreſs ſhall hereafter neglect to pay the Duties or Rates, payable on nalty on the 
the Account of Money or other Conſideration given with any Clerk, 5 
Apprentice or Servant, within the reſpective Times herein, and by an ing to — the 
Act paſſed in the eighth Year of her Majeſty's Reign, for that Purpoſe Duties. 
limited, according to the true Intent and Meaning of the ſame, every 

ſuch Maſter ſhall for every ſuch Neglect forfeit the Sum of fifty 

Pounds.” 

By the 18 G. 2. c. 22. par. 24. it is enacted, That if any Maſter or A further Pes 
Miſtreſs ſhall neglect to pay the Rates and Duties, by two ſeveral Acts of nalty on the 
Parliament, made and paſſed in the eighth and ninth Years of the Reign of +— wt 
her late Majeſty Queen Anne, charged and continued on the Account of | 
Money or other Conſideration given with any Clerk, Apprentice or Ser- 

vant, wichin the reſpective Times in and by the faid former Acts limited 

and appointed in that Behalf, according to the true Intent and Meanin 

of the ſame, every ſuch Maſter and Miſtreſs ſhall, for every ſuch Offence, 

forfeit and pay double the Rates and Duties charged, and directed to be 

paid and levied, by the ſaid former Acts or either of them, over and 

above all Penalties and Forfeitures thereby inflicted, for all Monies which 

ſhall be given, paid, contracted or agreed for, with or in Relation to 

every ſuch Clerk, Apprentice or Servant.” 


By par. 25. it is enacted, © That if any Maſter or Miſtreſs of any ſuch Encourage- 
Clerk, Apprentice, or Servant reſpectively, ſhall neglect to pay the ſaid ment given to 
Rates and Duties, ſo charged by the ſaid former Acts, or either of them, 22 Apprentice 
within the reſpective Times therein limited in that Behalf, whereby the uuf che Na. 
Penalties or Forfeitures, incurred by Virtue of this Act, will become charged qer does not. 
upon, and be payable by them reſpectively; and any ſuch Clerk, Ap- 
prentice or Servant reſpectively, ſhall and do in that Caſe pay, or caule 
to be paid, the Rates and Duties charged by the ſaid former Acts, or 
either of them; and alſo the Penalties and Forfeitures inflicted and incur- 
red by this preſent Act, at any Time within one Year after the fame ſhall 
ſo reſpectively become charged, incurred and made payable, by Virtue 


« of this Act, as aforcſaid, ſuch Maſter or Miſtreſs not having then paid 
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the ſaid Rates, Duties, Penalties and Forfeitures, reſpectively, although 
required by ſuch Clerk, Apprentice or Servant, fo to do, then, and in 
ſuch Caſe, ir ſhall and may be lawful to and for any ſuch Clerk, Appren- 
tice or Servant, within three Months after ſuch Payment of the faid 
Rates, Duties, Penalties and Forfeitures reſpectively, by him, her or 
them, as aforeſaid, to demand of his or her Maſter or Miſtreſs, or his, 

her or their Executors or Adininiſtrators, ſuch Sum or Sums of Money, 
as was or were paid to ſuch Maſter or Miſtreſs, for or in Reſpect of ſuch 
Clerkſhip, Apprenticeſhip or Servitude; and in caſe ſuch Sum or Suns of 
Money ſhall not be paid, withio three Months after ſuch Demand thereof 
made, it ſhall and may be lawful to and for any ſuch Clerk, Apprentice 
or Servant, to ſue for and recover the ſame, with full Coſts of Suit, 


 againft ſuch Maſter or Miſtreſs, his, her or their Executors or Admini- 


ſtrators; and every ſuch Clerk, Apprentice or Servant, ſhall and may, 
immediately after Payment of ſuch Rates, Duties, Penalties and Forfei- 
tures, as aforefaid, be diſcharged from his, her or their Clerkſhip, Ap- 
prenticeſhip and Servitude, reſpectively, and from all Actions, Penalties, 
Forfeitures and Damages, for not ſerving the Time for which he, ſhe 


or they were teſpectively bound, contracted for, or agreed to ſerve ſuch 


Maſter or Miſtreſs reſpectively.” | 


By the 20 G. 2. c. 45. par. 5. it is enacted, That if any Maſter or 
Miſtreſs, who by reaſon of neglecting to pay the Rates and Duties, for Money 
or other Conſideration received with any Clerk, Apprentice or Servant, 
ſhall become liable to forfeit and pay double Rates and Duties, as by an 
Act paſſed in the eighteenth Year of the Reign of his preſent Majeſty is 
directed, ſhall reſpectively pay the ſaid double Rates and Duties, unto the 
Perſon or Perſons to whom the ſame ought to have been paid, in purſu- 
ance of the ſaid Act, and other Acts in that Behalf made, and alſo ten- 
der the Indentures or Contracts to be ſtamped, at any Time within two 
Years after the End or Determination of the Apprenticeſhip or Service 
of any ſuch Clerk, Apprentice or Servant reſpectively, and before any 
Suit or Profecution ſhall have been commenced, for recovering any of 
the Penalties or Forfeitures inflicted or incurred by the ſaid former 
Acts, or any of them, then, and in ſuch Caſe, the Indentures or Con- 
tracts of ſuch Clerk, Apprentice or Servant reſpectively, ſhall be good 
and available in Law or Equity, and may be given in Evidence in any 
Court whatſoever; and the Clerks, Apprentices or Servants, therein 
named, ſhall be capable of following and exerciſing their reſpeCtive in- 
tended Trades and Employments, as fully as if the Rates and Duties, + 
ſo omitted, had been duly paid within the reſpective Times in the faid 
former Acts, or any of them, limited and appointed; and all and every 
Perſon and Perſons, who ſhall have incurred any Penalties by the Omiſ- 
ſions aforeſaid, upon Payment of fuch double Rates and Duties, as 
aforeſaid, within the reſpective Times herein laſt before limited, in that 
Behalf, ſhall be, and they are hereby, acquitted and diſcharged of and 
from the ſaid Penalties and Forfeitures, any Thing in the ſaid former Acts, 
or any of them, to the contrary notwithſtanding.” 

By par. 6. it is enacted, That if any Maſter or Miſtreſs ſhall, by 
Reaſon of ſuch Neglect as aforeſaid, become liable to forfeit ſuch double 
Rates and Duties as aforeſaid, and any ſuch Clerk, Apprentice or Servant 
reſpectively, ſhall and do, at any Time after ſuch Forfeiture incurred, 
either in the Preſence of one or more credible Witneſs or Witneſſes, or 
by Writing under the Hand of ſuch Clerk, Apprentice or Servant re- 
ſpectively, ſigned in the Preſence of one or more credible Witneſs or 
Witneſſes, require his or her Maſter. or Miſtreſs reſpectively, to pay the 
ſaid double Rates or Duties, ſo incurred as aforeſaid, and ſuch Maſter or 


_* Miſtreſs ſhall not, within three Months after ſuch Requeſt, pay the 


« ſame, and any ſuch Clerk, Apprentice or Servant, ſhall, at any Time 


I « within 


ly 
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within two Years after the Determination of his Clerkſhip, Apprenticeſhip 
or Servitude, pay the ſaid double Rates and Duties ſo forfeited and incur- 
red, and not paid by his or her Maſter or Miſtreſs reſpectively, as afore- 
ſaid, then, and in ſuch Caſe, it ſhall and may be lawful to and for any 


ſuch Clerk, Apprentice or Servant, within three Months after ſuch Pay- 


ment of the ſaid double Rates and Duties, by him, her or them, as afore- 
ſaid, to demand of his or her Maſter or Miſtreſs, or his, her or theit 
Executors or Adminiſtrators, double the Sum or Sums of Money, or 
other Conſideration reſpectively given, paid, and agreed, or contracted, 


to be paid to ſuch Maſter or Miſtrefs, for or in Reſpect of ſuch Clerk- 


ſhip, Apprenticeſhip or Servitude; and in cafe ſuch Sum or Sums of Mo- 
ney ſhall not be paid, within three Months after ſuch Demand thereof 
made, it ſhall and may be lawful to and for any ſuch Clerk, Apprentice 
or Servant, to ſue for and recover the ſame, with full Coſts of Suit, 


againſt ſuch Maſter or Miſtreſs, his, her or their Executors or Admini- 


ſtrators; and every fuch Clerk, Apprentice or Servant, ſo paying ſuch 
double Rates or Duties, as aforeſaid, ſhall and may, immediately after 
Payment thereof reſpectively, and upon ſignifying, by Writing under 
his or her Hand, that he or ſhe deſires to be diſcharged from his, her of 
their Clerkſhip, Apprenticeſhip and Service reſpectively, ſhall be accord- 
ingly diſcharged from the fame reſpectively, and from all Actions, Pe- 
nalties, Forfeitures and Damages, for not ſerving the Time for which 
he, ſhe or they, were reſpectively bound, contracted for, or agreed to 
ſerve ſuch Maſter or Miſtreſs reſpeQively.” | 

And by par. 7. it is provided,. That every ſuch Clerk, Apprentice or 
Servant, ſhall avail him or herſelf, and have ſuch and the ſame Benefit or 
Advantage of the Time he or ſhe ſhall reſpectively have continued with, 
and ſerved ſuch Maſter or Miſtreſs reſpectively, as he or ſhe could or 
might have done, in caſe of an Aſſignment or Turning over to any new 
or other Maſter or Miſtreſs.” 

By par. 8. it is provided, That in caſe where any Proſecution ſhall be Encourage- 


* commenced againſt any Maſter or Miſtreſs, for recovering any of the Pe- ment given ta 


nalties and Forfeitures inflicted and incurred by the ſaid former Acts, or 70 4 
any of them, the Clerk, Apprentice or Servant, of ſuch Maſter or Miſtreſs double Duties, 
reſpectively, ſhall pay ſuch double Rates and Duties, at any Time within after a Proſe- 
two Years after the End of his, her or their Clerkſhip, Apprenticeſhip or cution is com- 
Servitude, and every ſuch Clerk, Apprentice or Servant reſpeRively, eue 
ſhall, upon Payment of ſuch double Rates and Duties as aforeſaid, . be s 
capable and qualified to follow his, her or their reſpective Trades and 
Employments z and the Indentures or Contracts of ſuch Clerk; Appren- 

tice and Servant reſpectively, ſhall be good and available in Law and 

Equity; and may be given in Evidence in any Court whatſoever ; any 

Thing in this Act, or the ſaid former Acts, or any of them, to the con- 

traty notwithſtanding.” 


6. In Cards and Dice. 


By the 9 Ang. c. 23. par. 41. it is enafted, © That all Makers of play- Penalty upon 
ing Cards and Dice in Great Britain, before they reſpectively ſhall begin a Perſon not 


ro make any ſuch Cards or Dice, ſhall give or fend Notice, in Writing, giving Notice 


. f Pla 
of the uſual Houſe or Place where they reſpectively ſhall make, or in- 3 ry 


tend to make the ſame; which Notice ſhall be given or ſent to the Com: or Dice are 
miſſioners for managing the Stamp Duties, or to their Officers next ad- made. 
jacent to the Place where ſuch Cards or Dice ſhall be mace; and the 
like Notice ſhall be given or ſent, by every ſuch Maker of Cards or 
Dice, as often as they reſpectively ſhall change their Place for that 
Purpoſe; and as often as any Perſon or Perſons ſhall ſet up, or exerciſe 

« the 
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But Cards or 


the Employment of making Cards or Dice, in any Houſe or Place what- 
ſoever in Great Britain, the like Notice ſhall be given or. ſent z upon Pain 
that every Perſon, making Default in giving ſuch Notice as aforeſaid; 
ſhall, for every ſuch Offence, forfeit the Sum of fifty Pounds; and that 
all and every. Perſon and Perſons, who ſhall ,make any Cards or, Dice in 
any Houſe or Place not notified as aforeſaid, . ſhall, for every ſuch Offence, 
forfeit the Sum of fifty Pounds.“ SENT PN 22 
By the 10 An. c. 19. par, 166. it, is enacted, That. if any Perſon 
whatſoever ſhall make, or cauſe to be made, any Cards: or Dice in any 
Houſe, Room or Place, before he ſhall have given due Notice of his or 
her Intention to make Cards or Dice in ſuch Houſe or Place, according 
to the Form and Effect of an Act made in the ninth Year of her Majeſty's 
Reign, ſuch. Perſon ſhall, over and above the Penalties impoſed by that 
Act, forfeit all the Cards and Dice, and all Materials and Utenſils for 
making Cards and Dice, which ſhall be found in ſuch Houſe or Place, or 
which ſhall have been made and manufactured there, be fore ſuch due No- 
tice ſhall have been given.“ | 8 1 e ONS 
By the ſame Par. it is enacted, That no Materials whatſoever, begun 
to be wrought for or towards the making of Cards or Dice, ſhall be re- 
moved, from the Place wherein the ſame ſhall have been ſorbegun to have 
been wrought, until the ſame ſhall have been completely made and work- 
ed into Cards or Dice, or the Duties, for the Cards or Dice therewith 
intended to be made, ſhall be paid or ſecured, upon Pain that every Per- 
ſon, who ſhall remove, or cauſe or permit to be removed, any ſuch Ma- 
terials, contrary to the true Meaning hereof,.. ſhall forieit double the 
Amount of the Duty on the Cards or Dice, which might have been 
made from or with ſuch Materials, with full Coſts of Suit.” 

« By the 9 An. c. 23. par. 41. it is enacted, That no Maker of Card 

or Dice, chargeable with Duties by this Act, ſhall remove, or ſuffer to 
be removed, the ſame from the Houſe or Place of making thereof, from 
Time to Time, until ſuch Mark upon the Dice, and ſuch Seal upon the 
Paper and Thread encloſing every Pack of Cards, ſhall be put thereupon, 
as the Commiſſioners for managing the Stamp Duties ſhall, from Time 
to Time deviſe and appoint, in Writing under their Hands, to denote the 
Charging of the ſaid Duties, upon Pain of forfeicing all ſuch Cards and 
oo, and treble the Value thereof, as ſhall be removed contrary to this 

c.“ | b 
But by the 10 An. c. 19. par. 170. it is, for the Encouragement of the 


Dice unmark- Exportation of Cards and Dice into foreign Parts, enacted, That it ſhall 


ed may be re 
moved for Ex- «« 
portation. cc 


and may be lawful to remove any Cards or Dice, from the Place where 
the ſame are or ſhall be made, without Sealing, Marking or Stamping 
the ſame, or paying any the Duties payable for the ſame, by this or 
any former Act of Parliament; provided that, within one Month after 
the ſame ſhall be made, and before the ſame ſhall be ſo removed from 
the Place of making thereof, a Bond be entered into to her Majeſty, 
her Heirs or Succeſſors, with ſufficient Surety or Sureties, in a Penal 
Sum of double the Duties on ſuch Cards or Dice, with a Condition for 
the exporting ſuch Cards or Dice into ſome Port or Ports beyond the Seas, 
within a Time to be limited in ſuch Bond, and that the ſame, or. any of 
them, ſhall not be relanded again in any Part of Great Britain, and that 
ſuch Bond be left in the Hands of the Commiſſioners for managing the 
Stamp Duties, and a Certificate be given by them, or ſuch Officer as ſhall 
be in that Behalf appointed, that ſuch Bond is entered into with Relation 
to ſuch Cards or Dice, any Thing in the Act for impoſing a Duty upon 
Cards or Dice, made in the ninth Year of her Majeſty's Reign, to the 
contrary notwithſtanding,” 


2 OD By 


— tt. 


Stamps. 62 5 


By the 29 G. 2. c. 13. par. 6. after reciting that great Frauds are or may Penalty for 


be committed by the Makers of Cards and Dice, under Pretence that the ſelliog Cards 
ſame are intended for Exportation, it is enacted, © That all playing Cards marked for 
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made in Great Britain, which ſhall be intended for Exportation, ſhall, 9 


before they are packed up for Exportation, be incloſed in Paper and 

Thread, in Packs or Parcels, in ſuch Manner as the Commiſſioners tor 

managing the Stamp Duties ſhall direct and appoint, in order to diſtin- 

guiſh them from other Cards liable to the Duties thereon impoſed ; and 

that for the ſaid Purpoſe one Card, in every Pack of playing Cards ſo 

made or intended for Exportation, or ſo many Cards in every ſuch Pack, 

as the ſaid Commiſſioners ſhall direct and appoint, ſhall alſo be marked vr 

ſtamped on the ſpotted or painted Side thereof, with ſuch Mark, and in 

ſuch Manner, as the ſaid Commiſſioners ſhall direct; and if any Perſon 

or Perſons ſhall vend, utter, or expoſe to Sale, to be uſed in Great Vi- 

tain, any playing Cards ſo marked, ſtamped and diſtinguiſhed, as Cards 

for Exporcation, every Perſon ſo offending ſhall, for every Pack of Cards 

ſo vended, uttered, or expoſed to Sale as aforefaid, forfeit and pay the 

Sum of twenty Pounds.” 

And by par. 7. it is enacted, That no Bond, which ſhall be entered The Bond for 
into for exporting Cards or Dice, ſhall be vacated or delivered up, unleſs exporting 
and until Proof be made that ſuch Cards or Dice have been entered or Cards or Dice 
ſhipped for Exportation, as Cards and Dice, and not as ſtationary Wares ; — 85 
and unleſs and until a Certificate of ſuch Entry and Shipping, ſigned by Certificate is 
the proper Officer or Officers of the Cuſtoms, be produced, which Certi- produced of 
ficate the ſaid Officer or Officers are hereby directed and required to give their being 
without Fee or Reward; any Thing in the Act made in the fifth Year of ("PP os 
the Reign of his late Majeſty King George the Firſt to the contrary not- : 
withſtanding,” : 

By the 9 Au. c. 23. par. 42. it is enacted, “ That the Makers of Cards Penalty for not 
and Dice ſhall, once in every twenty-eight Days, make true Entry upon making a true 
Oath, with the Commiſſioners for managing the Stamp Duties, or with Entry of all 
their Officer next adjacent to the Place of making ſuch Cards and Dice, 1 
which Oath the ſaid Commiſſioners, or any three or more of them, or — pron 
the ſaid Officer, have hereby Power to adminiſter, of all the Cards and Duty for the 
Dice by ſuch Makers thereof reſpectively made, within the Time for fame. 
which every ſuch Entry ought to be made; and ſhail once in every {ix 

Weeks pay all the Duties owing from ſuch Maker; upon Pain of for— 

feiting the Sum of twenty Pounds for every Default in making ſuch En- 

try, and double the Duty for Non- payment thereof.“ 

By the 6 G. 1. c. 21. par. 57. after reciting the Subſtance of this laſt pyrther Pro- 


Claule ; and that the reſpective Card Makers do often make up Cards, the viſion for ſecu- 
Duties on which amount to fifty Pounds and upwards per Weck, and cach ring the Duties 
Card Maker may make up treble that Quantity it he ſhall think fir, wicre- n Cards. 

by they have an Opportunity of being greatly in Arrear to his Majeſty, and 

the ſaid Duties are thereby often in Danger of being loſt, in regard the 

ſame Act hath made no Proviſion whatloever, for ſecuring the ſaid Duties, 

until the ſaid ſix Weeks ſhall expire, be the Danger ever lo apparent, it is 

enacted, ** That every Card Maker ſhall be obliged, at the reſpective Times 
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of entering cvery Parcel or Quantity of playing Cards as aforeſaid, to 

enter into Bond to his Majeſty, his Heirs and Succeſſors, with ſufficient 

Surety or Sureties, in the penal Sum of treble the Duties on ſuch 

Cards, with Condition thereunder written for the true Payment of 

his Majeſty's Duties on ſuch Cards, within the Space of fix Weeks next 

after the Date of ſuch Bond; any Thing contained in any Law to the 

contrary notwithſtanding,” | 

By che 9 An. c. 23. par. 43. it is enacted, ** That every Maker of Cards penaliy for 
or Dice, who ſhall endeavour to defraud her Majeſty, by any Conceal- any Endeavour 
ment, ſhall, for every ſuch Offence, forfeit the Sum of twenty Pounds.“ . conceal 
Vol. IV. 2 U By Cards or Dice. 
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By the 10 An. c. 19. par. 162. it is enacted, © That no playing Cards or 
Dice ſhall be ſold or expoſed to Sale, or uſed in Play in any publick 
Gaming Houſe, unleſs the Paper and Thread incloſing, or which ſhall 
have incloſed the ſame, ſtiall have been reſpectively ſealed and ſtamped, 
according to the Act in that Behalf made, and unleſs one of the Cards of 
each Pack or Parcel of Cards ſhall be alſo marked or ſtamped, on the 
ſpotted or painted Side thereof, with ſuch Mark or Marks, as the Com- 
miſſioners for managing the Stamp Duties ſhall direct or appoint ; upon 
Pain that every Perſon or Perſons, who ſhall ſell or expoſe to Sale an 
ſuch Cards or Dice, which ſhall not have been ſo reſpectively ſealed, 
marked and ſtamped, as hereby and by the ſaid Act is reſpectively requi- 
red, ſhall forfeit tor every Pack or Parce] of ſuch Cards, and every one 
of ſuch Dice, ſo fold or expoſed to Sale, the Sum) of five Pounds.“ 

By the 6 G. 1. c. 21. par. 55. it is enacted, © That if any Perſon or 
Perſons ſhall hereitrer fell or expoſe to Sale any playing Cards, the ſame 
not being, at the Time of ſuch ſelling or expoſing to Sale, actually ſtamp- 
ed on the ſpotted or painted Side, and allo incloſed in Paper and Thread 
ſealed and ſtamped, as by the Act of the tenth Year of her late Majeſty 
is directed, then every Perſon ſo offending ſhall, for every ſuch Offence, 
forfeit the Sum of ten Pounds, with full Coſts of Suit.” 

By the 29 G. 2. c. 13. par. 10. it is enacted, “ That if any Maker of 
playing Cards, or any other Perſon, ſhall fell or diſpoſe of any Cards, 
commonly called Waſte Cards, unleſs he or ſhe ſhall, before ſuch Sale, 
mark the Back or plain Side of every painted or pictured Card, in 
ſuch Manner as to render the ſame unfit to be uſed in Play, every 
Perſon ſo offending ſhall, for every ſuch Offence, forfeit the Sum of twen- 
ty Pounds,” | 

By par. 6. it is enacted, © That if any Perſon or Perſons ſhall uſe, or 
permit to be uſed, in any publick Gaming Houſe, any playing Cards 
marked, ſtamped and diſtinguiſhed, as is herein directed, as Cards for 


« Exportation, every Perſon fo offending ſhall, for every Pack of Cards, 


ſo uſed, or permitted to be uſed, as aforelaid, forfeit and pay the Sum of 
twenty Pounds.” 


By the 10 A. c. 19. par. 168. it is, to prevent the evading of the Pay- 


ment of the Duties on Dice, by new Inventions of any Thing uſed or to be 
uſed in Play inſtead of Dice, enacted, ** That all Pieces of Ivory, Bone cr 


other Matter, made or uſed for any Game or Play, with any Letters, Fi- 
gures, Spots or other Marks thereupon, to denote any Chance or Chances, 
are and ſhall be conſtrued, deemed and adjudged to be Dice, and to be 
charged accordingly with the full Duties on Dice; and if there ſhall be more 
than ſix Chances ſignified on any one of ſuch Pieces of Ivory, Bone or 
other Matter, then ſuch one Piece ſhall be, and is hereby charged, with 
the full Duty of five Shillings payable for a Pair of Dice, and if there 
ſhall be more than the Number or Chances uſually in a Pair of Dice, 
then ſuch one Piece ſhall be, and is hereby further charged, with a 


further Duty proportionate to the Number of Chances exceeding thoſe of 


one Pair of Dice.” 
By the 6 G. 1. c. 21. par. 55. after reciting, that a Practice hath of late 


prevailed, for Perſons to cut out, and tear off, the Mark or S:amp upon the 
ſpotted or painted Side of playing Cards, after ſuch Cards have been fold, 


cond Time, or Uſed or played with, and, by paſting on or affixing the fame Stamps. and 
for new mark- Marks on other Cards, do frequently make one Mark or Stamp ſerve for two 


ing Dice, 


or three ſeveral Packs of Cards; and that the Seal and Stamp upon the Out- 


ſide Papers, incloſing each Pack of Cards, are frequently made uſe of again, 
after they have been fold and diſpoſed of, to incloſe other Packs of playing 
Cards, by which fraudulent and unjuſt Practices his Majeſty's Revenue is 
da ly leſſened and diminiſhed, it is enacted, ** That if any Perſon or Per- 


ons ſhall fraudulen.ly cut, tear or get off any Mark or Stamp, 


in Reſpect 
* whereos 


A 
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whereof or whereby any Duties are payable, or are denoted to be paid or 
<« payable to his Majeſty, on playing Cards, or ſhall file, ſquare or new 

ſpot, any Dice which have been ſold or played with, or ſhall fraudulently 
incloſe any Parcel or Pack of playing Cards in any Outſide Paper, fo 
ſealed and ſtamped as aforeſaid, then every Perſon fo oftending, in any 
of the Particulars before mentioned, ſhall, for every ſuch Offence, forfeit 
« the Sum of ren Pounds with full Coſts of Suit.“ 


By the 29 C. 2. c. 13. par. 8. after reciting, that a fraudulent Practice penalty for 
hath prevailed of ſelling and buying Covers and Labels, which have been felling or buy- 
before made uſe of to denote the Duty payable upon Cards, it is enacted, ing Labels that 
« That if any Perſon ſhall fell or buy any ſuch Cover or Label, in order to toy * 
ebe made uſe of for the incloſing any Pack or Parcel of Cards, every Per- : 


« ſon ſo offending ſhall, for every ſuch Offence, forfeit the Sum of twenty 
e Pounds.” | 


But by par. 9. it is enacted, “ That if either the Buyer or Seller of any gut eicher 
% ſuch Cover or Label (hall inform againſt the other Party, concerned in Buyer or Seller 
«© buying or ſelling ſuch Cover or Label, the Party ſo informing ſhall be informing is 


<« admitted to give Evidence againſt the Party informed againſt ; and ſhall diſcharged 
<« be indemnified againſt the Penalties ſo by him or her incurred.” thereof. 


By the 10 An. c. 19. par. 169. it is enacted, “ That it ſhall and may be Penalty on 
« lawful ro and for any Officer or Officers, thereunto appointed by the hindering an 
% Commiſſioners for managing the Stamp Duties, to enter into any Houſe Officer trom 


<* or Place where Cards or Dice are or ſhall be made, or expoſed to Sale, ſearching a 
Cc 


Ln 
* 


cc 


Or + : 
ſuſpected to be privately made, or into any publick Gaming-Houſe, Room 1 1 


or Place, and there to ſearch and ſee what Quantities of Cards or Dice Gaming- 
4 ſhall be making, and whether the Cards or Dice fo ſold, or expoſed to Houſe. 
« Sale, or fo uſed in Play, be duly ſealed, marked and ſtamped, according 
e to the true Meaping of this Act, and of the Act made in the ninth Year 
of her Majeſty's Reign; and if the Owner or Occupier of any Houſe or 
* Place, where Cards or Dice are or ſhall be made, ſold or expoled to Sale, 
<« or of any ſuch publick Gaming-Houſe as aforeſaid, ſhall, at any Time or 
Times, refuſe Entrance or Liberty of Search to ſuch Officer or Officers, 
ſuch Owner or Occupier ſhall, for every ſuch Refuſal, forfeit the Sum of 
e ten Pounds, with full Coſts of Suit.” 
By the 6 G. 1. c. 21. par. 59. it is enacted, That in caſe the Com- Further Pow- 
«© miſlioners for managing the Stamp Duties ſhall be informed, or have ers given to an 
« Cauſe to ſuſpect, that any Perſon or Perſons do make, or cauſe to be Officer. 
“ made, any playing Cards or Dice, in any Houſe or Place whatſoever in 
Great Britain, without ſending or giving Notice thereof in Writing to 
ce the ſaid Commiſſioners at their head Office, and Affidavit being made 
«© thereof, by the Perſon or Perſons ſo informing or giving Notice, before 
« one or more Juſtice or Juſtices of the Peace, for the County or Place 
e where ſuch Cards or Dice ſhall be making or made, declaring the Grounds 
« of his or their Knowledge or Suſpicion, that then and in ſuch Caſe it 
ſhall and may be lawful for any Officer or Officers, employed by or 
acting under the Commiſſioners for managing the Stamp Duties, in the 
% Day Time, and in the Preſence of a Conſtable or other lawful Officer 
of Peace, who is hereby required to be aiding and aſſiſting therein, by 
« Warrant from ſuch Juſtice or Juſtices of the Peace, before whom ſuch 
« Affidavit ſhall be made, to be directed to ſuch Officer or Officers as afore- 
&« ſaid, which Warrant the ſaid Juſtice or Juſtices of the Peace are hereby 
4 authorized and required to grant, to break open the Door, or any Part, 
« of ſuch Houſe or Place, where any ſuch Cards or Dice are fo, as aforeſaid, 
<« ſuſpected to be mads or making; and to enter into ſuch Houſe or Place, 
“ and to ſeize all ſuch Cards, Dice, Tools or Materials, with which they 
<« are made or making, that ſhall be then and there found, and to detain 
and keep the fame in ſuch Houſe or Place, as the ſaid Commiſſioners 


2 „ ſhall 


* 


49 


cc 


cc 


cc 


« ſhall direct or appoint; and in caſe the ſame ſhall not, within five Days 
« next after ſuch Seizure, be claimed and replevied by the true and lawful 
« Owners thereof, then the ſaid Cards, Dice, Tools and other Materials, 
« ſhall be forfeited, and ſhall and may be ſold by the Direction of the ſaid 
« Commiſſioners after the ſaid five Days, are expired; one Moiety of the 
% Produce thereof, all neceſſary Charges being firſt deducted out of the 
<« whole, to be paid to the Uſe of his Majeſty, his Heirs or Succeſſors, 
« and the other Moiety to the Party or Parties who ſhall diſcover the 
<« ame.” | | 
The Powers By the 29 G. 2. c. 13. par. 4. it is enacted, That all Powers, Provi- 
and Penalties « ons, Articles, Clauſes, and other Penalties and Forfeitures, Diſtribution 
of former Acts cc of Penalties and Forfeitures, and all other Matters and Things, preſcribed 
extended, © or appointed in any Act or Acts of Parliament relating to the like Duties, 
ties on Cards and not hereby altered, ſhall be of full Force and Effect, with Relation 
and Dice. to the additional Duties hereby charged on Cards and Dice, and ſhall be 
w applied and put in Execution for railing, levying, collecting and ſecuring, 
&« the additional Duties hereby charged, according to the true Intent and 
Meaning of this Act, as fully to all Intents and Purpoſes, as if the 
&« ſame Powers, Proviſions, Articles, Clauſes, Penalties and Forfeitures, 
„ and every of them, had ſeverally and reſpectively been hereby enacted, 
« with Relation to the additional Duties hereby charged on Cards and 
wel © ol | 


7. In other Caſes. 


Penalty for By the 10 An. c. 19. par. 176. after reciting, that great Loſs hath hap- 
marrying any pened of the Duties upon ſtamped Vellum, Parchment and Paper, and 
Perſons with- Other Inconveniencies daily grow, from clandeſtine Marriages, it is enacted, 
2 —_ „ That every Parſon, Vicar or Curate, or other Perſon in Holy Orders, 
= T 22 e beneficed or not beneficed, who ſhall marry any Perſon in any Church or 
Chapel, exempt or not exempr, or in any other Place whatſoever, with- 
out Publication of the Banns of Matrimony between the reſpective Par- 
ties according to Law, or without Licence firſt had and obtained from 
the proper Ordinary for the ſaid Marriage, ſhall, for every ſuch Offence, 
e forfeit the Sum of one hundred Pounds; and if ſuch Offender ſhall be a 
« Priſoner in any Priſon or Gaol, other than a County Gaol, at the Time 
of ſuch Offence committed, and ſhall be duly convicted of ſuch Offence, 
then upon Oath made of ſuch Impriſonment, before any Judge of her 
« Majeſty's Courts of Record at We minſter, and upon producing a Copy 
„of the Record of ſuch Conviction, to be likewiſe proved upon Oath be- 
& fore the ſaid Judge, which Oaths the ſaid Judge is hereby impowered to 
« adminiſter, the ſaid Judge is hereby required to grant his Warrant, to the 
„Keeper of the Gaol or Priſon where ſuch Offender is a Priſoner, which 
Warrant ſuch Keeper is hereby required to obey, to remove ſuch Offender 
« to the Gaol of that County where ſuch Offender is a Priſoner, there to 
„ remain charged in Execution with the Penalty inflicted by this Act, and 
with all and every the Cauſes of his former Impriſonment; and if any 
„ Gaoler or Keeper of any Priſon ſhall be privy to, or knowingly permit, 
* any Marriage to be ſolemnized in his ſaid Priſon, before Publication of 
“ Banns, or Licence obtained, as aforeſaid, he ſhall, for every ſuch Offence, 
* forfeir the Sum of one hundred Pounds.” 8 
Penalty for By the 6 G. 1. c. 21. par. 56. after reciting, that a Practice hath obtained 
not making to take the uſual Recognizances, from Perſons for whom Ale Licences are 
np ng intended, for ſelling Ale or other exciſcable Liquors, and to take a Liſt 
of their Names and the Fees for ſuch Licences, but to omit to make 
out or write the ſame to avoid the Payment of the Stamp Duties, given 
thereon by an Act made in the ninth Year of the Reign of her late 


I Majeſty, 
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. Myeſty, it. is enacted, That all Mayors, Town Clerks and other Perſons, 

hom it may concern, who ſhall take any ſuch Recognizances, ſhall be 
_ * obliged to make, or cauſe to be made out, Ale Licences duly ſtamped, 

&* betore ſuch Recognizances be taken, under the Penalty of ten Pounds for 
& every ſucu Offence.” | 5 

By he 11 G, 1. c. 30, par. 44. after reciting, that ſeveral Perſons have Penalty for 

of la e endeavoured to evade the Payment of the Stamp Duties on Policies not making 
of Aſſurance or Inſurance, by giving Promiſſory Notes, inſtead of Poli- mW 
cies, for the Infuring of Goods, Ships or Merchandizes at Sea, by wichin three 
which Notes the Inſurer notifies or expreſſes the Terms on which he would Days. 
inſure, to the great Detriment and Loſs of his Majeſty's Revenue, it is en- 
acted, © That when any Veſſel, Goods or Merchandize ſhall be inſured; a 
« Policy duly ſtamped ſhall be iſſued, or at leaſt made out, within the 
Space of three Days at furtheſt, and the Inſurer or Inſurers neglecting to 
e make out ſuch Policy, within the Time aforeſaid, ſhall forfeit the Sum of 
one hundred Pounds for every ſuch Offence; and all Promiſſory Notes 
* for Aſſurances or Inſurances of Ships, Goods or Merchandizes, at Sea or 


going to Sea, are hereby declared void, and nothing ſhall be recoyered there- 
% on by the Inſured,” 


(E) Of the Jurisdiction given to Juſtices of 

the Peace in pecuniary Penalties foz 
Dffences againſt the Statutes impoſing 
Stamp Duties, OT 


Y the 10 An. c. 19. par. 142. it is enacted, That it ſhall and may Two Juſtices 
be lawful to and for any two or more Juſtices of the Peace, reſiding of the Peace 
« near to the Place where any pecuniary Forfeitures, not exceeding twenty mid. —_— 
« Pounds, upon this or any of the Acts of Parliament, touching any the Caſes, where 
« Duties under the Management or Care of the Commiſſioners for mana- the Penalty 
ging the Stamp Duties, ſhall be incurred, or any Offence againſt any of does not ex- 
„ the ſame Acts ſhall be committed, in any wiſe relating to the ſame, 5 OY 
« or any of them, by which any Sum of Money only may be forfeited, 
ce, to hear and determine the ſame; which ſaid Juſtices of the Peace are 
% hereby authorized and required, upon any Information exhibited, or 
« Complaint made in that Behalf, within one Year after Seizure made, 
& or ſuch Offence committed, to ſummon the Party accuſed, and alſo the 
„„ Witneſſes on either Side, and, if upon his Appearance, or Contempt, 
the Party accuſed ſhall be convicted of the Offence: alledged againſt 
„ him, to award and iſſue out Warrants, under their Hands and Seals, 
„ for levying any pecuniary Penalties, ſo adjudged, on the Goods of the 
« Offender, and to cauſe Sale to be made thereof, in cafe they ſhall not 
ce be redeemed in ſix Days, rendering to the Party the Overplus, if 
« any; and if any Party ſhall find himſelf aggrieved, or remain unſatis- 
<« fied in the Judgment of the ſaid Juſtices, then he, ſhe or they ſhall or 
« may, by Virtue of this Act, complain or appeal to the Juſtices of the 
e Peace at the next General Quarter-Seſſions for that County, Riding or 
Place, who are hereby impowered to ſummon and examine Witneſſes 
upon Oath, and finally to hear and determine the ſame, and, in 
caſe of Conviction, to iſſue Warrants for levying the Penalties as afore- 
* fad.” 
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The Jaſtices By par. 173. it is provided, . That it ſhall and may be lawful to and 


may mitigate 4 for the ſaid reſpective Juſtices, where they ſhall ſee Cauſe, to mitigate or 


the Penalties. 4 jeſſen any ſuch Penalties, as they in their Diſcretions ſhall think fit, the 
* reaſonable Coſts and Charges of the Officers and Informers, as well in 
e making the Diſcovery as in the Proſecution of the ſame, being always 
4 allowed over and above ſuch Mitigation, and fo as ſuch Mitigation does 
&* not reduce the Penalties to leſs than double the Duties, over and above 
« ſuch Coſts and Charges; any Thing contained in this Act, or any other 
« Act of Parliament, to the contrary notwithſtanding,” inn 

The Proceed, By par. 174. it is provided, That no Writ or Writs of Certiorari ſhall 

ings of the « ſuperſede Execution, or other Proceedings, upon any Order or Orders 

— * e made by the Juſtices aforeſaid, in purſuance of this Act, but that Execu- 

Cirtierari. 7 « tion, and other Proceedings, ſhall be had and made thereupon; any ſuch 
„ Writ or Writs, or Allowance thereof, notwithſtanding.” “ 
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(F) Of the cozpozal punichments to which 
Perſons guilty of Offences againſt the ſaid 
Statutes are liable, Þ——F 


Hawkers of D the 16 G. 2. c. 26. par. 5. after reciting, that great Numbers of 
unſtamped News Papers, Pamphlets and other Papers, ſubject and liable to. the 
News Papers Stamp Duties, and which are not ſtamped according to Law, are daily fold, 
hawked, carried about, uttered, and expoſed to Sale, by divers, obſcure 
Perſons, who have no known or ſettled Habitation, to the great Loſs of the 
fair Trader, and the Prejudice of his Majeſty's Revenue ; and that ſeveral 
Doubts and Difficulties have ariſen, relating to the Execution of the Laws 
formerly made, and now in Being, for preventing of ſuch Practices, and 
puniſhing the Offenders, it is enacted, That in caſe any Perſon or Per- 
% ſons ſhall ſell, hawk, carry about, utter, or expoſe to Sale, any News 
« Paper, or any Book, Pamphlet or Paper, deemed: or conſtrued to be a 
%“ News Paper, within the Intention and Meaning of any of the Acts of 
Parliament relating to the Stamp Duties now in Force, not being ſtam 

© ed or marked, as in the ſaid Acts are directed or appointed, it ſhall and 
« may be lawful for any Juſtice of the Peace to commit every ſuch Of- 
fender, being thereof convicted before him, by their own Confeſſion, or 
by the Oath of one or more credible Witneſs or Witneſſes, to the Houſe 
« of Correction, for any Time not exceeding three Months, and it ſhall 
« and may be lawful for any Perſon to ſeize, apprehend, and carry be- 
« fore a Juſtice of the Peace, of the County, City, Riding, Diviſion or 
Place where ſuch Offence ſhall be committed, any ſuch Perſon fo 
e offending as aforementioned ; and every Perſon, ſo ſeizing or apprehend- 
„ing ſuch Offender, and carrying him or her before ſuch Juſtice of the 
„Peace as aforeſaid, ſhall, 2 Conviction of every ſuch Offender, and 
producing a Certificate of ſuch Conviction under the Hand of ſuch Juſ- 

* tice, which Certificate ſuch Juſtice is hereby required to give, without 
« Fee or Reward to be taken for the ſame, be te N Re ward of 
« twenty Shillings, to be paid by the Receiver- General of his Majeſty's 
Stamp Duty * n : A 


B 
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By the 30 G. 2. c. 19. par. 26. it is, for preventing a Diminution- of Hawkers of 
the Revenue ariſing from the Duties payable on Almanacks, by ſubject. unſtamped Al- 
ing the Venders of unſtamped Almanacks to the ſame Penalties. as, by — 
an Act paſſed in the ſixteenth Year of his Majeſty's Reign, are inflicted on 
Venders of unſtamped News Papers, enacted, That every Perſon who 
„ ſhall ſel], utter, or expoſe to Sale, any Almanack liable to any Duty by 
« this or any former Act impoſed, ſuch Almanack not being ſtamped or 
« marked, as by this or any former Act is directed, every Perſon ſo of- 
« fending ſhall, for every ſuch Offence, be liable to the ſame Puniſhment, 
&« as is inflicted on any Hawker of unſtamped News Papers by the ſaid Act 
« made in the fixteenth Year of the Reign of his preſent Majeſty. z and 
« every Juſtice of the Peace ſhall have the like Power to convict ſuch 
« Offender, as by the ſaid Act is granted, with Relation to the Con- 
viction of Offenders againſt the ſaid Act; and every Perſon, who ſhall 
« apprehend ſuch Offender, ſhall be inticled to the like Reward, as by the 
„% ſaid Act is granted for the Apprehenſion of -Offenders againſt the ſaid 
* | * 
By the 5 M. & W. c. 21. par. 11, it is enacted. That if any Perſon The Perſon 
« or Perſons whatſoever ſhall, at any Time or Times hereafter, counter- guil:y ot coun- 
« feit or forge any Stamp or Mark, to reſemble any Stamp or Lack, Steig 3 
« which ſhall be provided or made in purſuance of this Act; or ſhall z one 


1 ling P 
« / counterfeit or mble the Impreſſion of the ſame upon any Vellum, tad or 


« Parchment or Paper, thereby to defraud their Majeſties, their - Heirs a counterſeit 

<«<- or Succefſors, of any the Duties hereby granted; or ſhall ùtter, vend Stamp, to ſuſ- 

4e or fell, any Vellum, Parchment or Paper, with ſuch counterfeit Mark fer Death. 

“ or Impreſſion thereupon, knowing ſuch Mark or Impreſſion to be coun- 

<« terfeited, then every ſuch Perſon ſo offending, being thereof convicted in 

« due Form of Law, ſhall be judged a Felon, and ſhall ſuffer Death as iu 

. Cafes of Felony, without the Benefit of Clergy.” _ "OA 
There is a Clauſe to the ſame Effect in the Acts for impoſing Stampy & 16M. 3 

Duties paſſed in the ninth and tenth Years of the Reign o} 2 

Third, and in the eighth Year of the Reign of Queen Anne. .. 


William the t. 25. J 50. 
3 „ . e. Ys 
| mand) 41. 

In the 9 Ar. c. 23. par. 34. there is the ſame Clauſe with the following The Perſon 
Addition, That if any Perſon whatſoever ſhall privately and fraudulently fraudulently 
« uſe any Stamp, provided or uſed, or to be 1 or uſed, in pur ſu- uſing a Stamp 
“ ance of this or any former Act or Acts of Parliament relating to the 3 
« Duties upon ſtamped Vellum, Parchment and Paper, fo as thereby to : 
<« defraud her Majeſty, her Heirs or Succeſſors, of any Duty payable by 
e this or any ſuch former Act or Acts of Parliament; then every ſuch 
e Perſon ſo offending, and being thereof convicted in due Form of Law, 
<« ſhall be adjudged a Felon, and ſuffer Death as in Caſes of Felony, with- 

% out Benefit of Clergy.” | 


In ſome ſubſequent Statutes for impoſing Stamp Duties, the ſame Clauſe 10 4 c. 19. 

is inſerted with the Addition as 1n this laſt Statute. Gp Aris. 
| 10 A. c. 26. 
| JS. 72» 

By the 6 G. 1. c. 21. par. 60. it is, for aſcertaining a Doubt which The Perſon 
hath ariſen, whether a Perſon, who cauſeth or procureth a Mark or Stamp, procuring or 
to reſemble any Mark or Stamp to be provided or uſed for any of the r eee 
Duties under the Management of the Commiſſioners for managing his Ma- Ka * 9 
jeſty's Stamp Duties, to be counterfeited or forged, ought to be adjudged a Death. 
Felon, by Virtue of the Acts of Parliament relating to the ſaid Duties, or 
any of them, enacted, That any Perſon cauſing or procuring to be forged 
or counterfeited any Stamp or Mark, to reſemble any Stamp or Mark 

provided, made or uſed, or to be provided, made or uſed, in purſuance 
of any Act or Acts of Parliament relating to the ſaid Duties, or any of 
them, or cauſing or procuring any Vellum, Parchment, Paper, Cards or 


2 « Dice, 


"9 — 


632 2 3 Stamps. 


. 21. original Clauſe, in the Act paſſed in the fifth Year of the Reign of King 
* * 13"3/;lllam and Queen Mary, is inſerted, with the Addition of the Clauſe in 


of Queen Ane. | 

All the fore- - All the foregoing Clauſes are by the laſt Stamp Act reduced into one, 
. and they are thereby extended to the Stamps directed to be uſed by former 
eta Acts: It being by the 30 G. 2. c. 19. par. 27. enacted, That, if an 
Stamps direcl being by * 9 17 00 57 y 
ed to be uſed Perſon ſhall counterfeit or forge, or procure to be counterfeited or forged, 
by any of the **/any Seal, Stamp or Mark, to reſemble any Seal, Stamp or Mark, di- 
Stamp Ate | "6 or allowed to be uſed by this or any other Act of Parliament, for 
ce the Purpoſe of denoting the Duties by this or any other Act of Parlia- 

* ment granted, or ſhall counterfeit or reſemble the Impreſſion of the 
« ſame, with an Intent to defraud his Majeſty, his Heirs and Succeſſors, of 
e any of the ſaid Duties; or ſhall utter, vend or ſell, any Vellum, Parch- 
ment or Paper, liable to any Stamp Duty, with ſuch counterfeit Stamp 

or Mark, knowing the ſame to be counterfeit z or ſhall privately and 

% fraudulently uſe any Seal, Stamp or Mark, directed or allowed to 

„be uſed by this or any other Act of Parliament relating to the Stamp 

* Duties, with Intent to defraud his Majeſty, his Heirs and Succeſſors, of 

es any of the ſaid Duties, every Perſon fo offending, and being thereof law- 

fully convicted, ſhall be adjudged a Felon, and ſhall ſuffer Death as in 
« Cafes of Felony, without Benefit of Clergy” © ' © 

The Perſon By the 29 G. 2. c. 13. par. g. it is enacted, © That if any Perſon ſhall 
ſelling Cards 4 'yend, utter, or expaſe to Sale, any Cards with a counterfeit Seal, Stamp 
with counter- « or Mark, knowing the ſame to be counterfeit, every Perſon ſo offend- 
r «ing, and being thereof lawfully convicted, ſhall be adjudged a Felon 
e eee e kde ſhall ſuffer Death as in Caſes of Felony, withaut Benefit of 
7% « Coy.” o | 


— 


Statutes. 


1 Statute is a written Law, made with the Concurrence of the King 
A and both Houſes of Parliament. 


The Method of paſſing Bills in Parliament has been already 
ſhewn, under the Title Court of Parliament. 


What falls properly under this Head ſhall be conſidered in the following 
$55 <4 's * er. 


(A) Of ſome Requiſites which are eſlential to the Ualidity 
ok a Statute. 


(B) Ok thoſe Things which are incidental to an Af of Par- 
liament. 


(C) From what Time a Statute begins to have Effet. 
(D) pow long an Ad of Parliament continues in Fozce. 
(E) Of the vaſt Power of an Ac of Parliament. 

(F) Ok publick and p2ivate Statutes. 

(G) Ok affirmative and negative Statutes. 


(H) Whoſe P2ovince it is to conſtrue an Ack of Parli- 


(1) Rules to be obſerved in the Conſtrutjon of Statutes. 


1. Words and Phraſes, the Meaning of which in a former 
Act of Parliament have been aſcertained, are, when uſed 
in : ſubſequent Act, to be underſtood in the ſame 
Senſe. 

2. In the Conſtruction of any Part of a Statute every other 
Part thereof muſt be conſidered, 

3. Where divers Statutes relate to the ſame Thing, they 
muſt all be taken into Conſideration in conſtruing any 
one of them, 

4. The Common Law is much to be regarded in the Expo- 
ſition of Statutes. 

5. The Intention of the Makers thereof muſt, in the Con- 
ſtruction of an Act of Parliament, be attended to. 

6. Statutes are to be conſtrued according to Equity. 

7. Such Acts of Parliament, as are of publick Concern, 
ought to have a liberal Conſtruction. - 

8. Remedial Statutes muſt be expounded liberally. 

9. Penal Acts of Parliament are to be ſtritly conſtrued. 

10. Divers other Rules to be obſerved in the Conſtruction 
of Statutes, | | 
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— , , eee ado tac toc ei; cad 


— ' ë ? ]71⁰Ü⁰ Ü m. oma. oa amo. oe Fe 
E 


634 5 


(K) How Perſons guilty of Diſobedtence to an At of Pats 
liament may be puniſhed, 
(L) Df pleading Statutes. 


1. Of publick Statutes, 

2. Of private Statutes; 

3- The general Rules which muſt be obſerved in pleading 
Acts of Parliament, 

4. Some Rules, for pleading Statutes, which relate to parti» 
cular Parts of the Pleadings. 

5, Of Miſ-recital of Statutes in Pleading, 

6. Of Surpluſage in reciting an A& of Parliament pleaded, 


k AY, 
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(A) Ok ſome Requiſites which are effentcal 
to the Ualidity of a Statute, 


4 Inf. 25. N O Statute is good, unlels it is aſſented to oy the Sg and both Houſes 
8 . 1% of Parliament. 
76 11 


2 Inf. 585, It has been ſaid, that a Parliament may be halden without fannie the 
Lords Spiritual to it: But the better Opinion is, that they ought to be 
ſummoned z becauſe they have, by the Law and Cuſtom of Parliament, as 
good a Right to fit in the Houſe of Lords as any other Barons. 

2 Toft. 585, If the Prelates however, after having been ſummoned, voluntarily abſent 
themſelves, the King, Lords Temporal and Commons, may make an Act 
of Parliament without them. 

2 Inf. 585 This is conſtantly the Caſe, where a Bill is brought into Parliament for 

586. attainting any Offender of High Treaſon. The Lords Spiritual are forbid, 

| by the Canon Law, to be preſent at the paſling ſuch a Bill; yet, if the Act 
proceeds, it is valid. 

. bf P In like Manner where the Spiritual Lords, being preſent, refuſe to give 

586. their Aſſent to, or proteſt againſt the paſſing of any Bill, and che Act pro- 
ceeds, it is good without them. 

2 Infl. 586. Two Bills being read in Parliament, the one, intituled, (a) A Confirmation 

(a) 11 R. 2. of the Statute of Proviſors, and the Forfeiture of him that accepteth a Benefice 


9 . againſt that Statute; the other intituled, (4) The Penalty of him that bringeth 


a Summons, or Sentence of Excommunication, againſt any Perſon upon the Statute 
of Proviſors, and of a Prelate executing it, both which tended to reſtrain the 
Authority, which was claimed by the Pope, of diſpoſing of Eccleſiaſtical 
Benefices within this Realm, the Archbiſhops of Canterbury. and York, for 
the whole Clergy of their Provinces, made their ſolemn Proteſtations in 
open Parliament, that they would in no wiſe aſſent to any Law in Reſtraint 
of the Pope's Authority. Theſe Proteſtations were at their Requeſt inrolled ; 
yet both Bills were paſſed by the King, Lords Temporal and Commons, | 
and are amongſt the printed Statutes. | 
2 Inf. 585. As the Voices in Parliament ought to be abſolute, either in the Affirma- 
tive or in the Negative, if the Biſhops and Clergy give their Voices with a 
Condition, ſuch conditional Voices are as none; and an Act is good without 
their Concurrence, 
Ret. Parl. A Bill was brought into Parliament in, the: Time of Henry the Sixth, 
6 . 6. n.27. That no Man ſhould contract, or marry himſelf to any Queen of England, 
2 I. $87. without the at Licence and . id the King, on Tau to boſe all bis 8 
FLY an 


ft. 2. c. 3. 


— - — 
Statutes. 
and Lands, The Biſhops and Cl aſſented thereto, as far forth as the 

fame fwerved not from the Law of God and the Church; and ſo as the ſame 

imported no deadly Sin. This being holden as no Aſſent, it was ſpecially en- 

tered, that it was enacted by the King, Lords Temporal and Commons. 

And wherever any Act is ſo ſpecially entered in the Parliament Rolls, to 2 748. $84 
have been enacted by the King, Lords Temporal and Commons, it is not 587. 
to be inferred, that the Prelates were not ſummoned to Parliament : But ir 
muſt be intended that they voluntarily abſented themſelves or refuſed to 
give their Aſſent to, or proteſted againſt the paſſing an Act; or gave ſuch 
Voices as were contra Legem et conſuetudinem parliamenti. 

Many ancient Statutes are indeed penned in the Form of Charters, Ordi- Hawk. Pref, 
nances, Commands or Prohibitions from the King, without mentioning either“ he Stat. 
Lords or Commons, and many others have only the general Words, 17 is 1. 98. 
provided or It is ordained, without Taying by whom : But, as theſe have con- 
ſtantly been received as Statutes, the Preſumption is, that they were made by 
lawful Authority, 3 


— 
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Noſtri contigerint ordinari; and infers, that the Name Ordinance of Parliament 
took its riſe from the Word ordinari in this Clauſe. 

Where any Statute is againſt common Right and Reaſon, or repugnant, 8 Rep. 118. 
or impoſſible to be performed, the Common Law ſhall controul it, and 5% Caf. 


. : . 2 Inft. 527. 
adjudge it to be void. Finch. 74. 


— 


A Statute contrary to natural Equity, as to make a Man Judge in bis own pb. 87. 
Cauſe, is likewiſe void; for Jura Nature ſunt immutabilia. 8 Rep. 118. 
But it is ſaid in another Cafe, where this laſt Cafe is cited, that an Act 11 Rep. 63. 
muſt be clearly contrary to natural Equity; for that the Judges will ſtrain Fefer's Caſe, 
hard, rather then interpret any Act of Parliament void ab Initio. + 10 Mod. 115. 
Before the Art of Printing was introduced into England, all Statutes were, 2 1». 526, 
at the End of every Seſſion of Parliament, tranſcribed on Parchment, and 644. 
ſens to the Sheriff of every County, and with them a Writ from the King, 4 . 26. 
commanding, him to proclaim them throughout his Bailiwick. After he had 
proclaimed them, which was uſually done in his County Court, the Tran- 
{cripts were there depoſited, that any Perſon might read or take Copics of 
them. Z 5 3 
But an Act of Parliament was, even in the ancient Times when this 4 f. 26. 
laudable Practice prevailed, equally binding, although it had not been fo 2 I.. 5 26. 
roclaimed, | | | | 
The Title of an Act of Parliament is no Part of it. 3 Rep. 33. 


| Poulter's Caſe, 
Hard. 324. Ld. Raym. 77. 


This is uſually framed by the Clerk of that Houſe in which the Bill firſt 
paſſes; and is ſeldom read more than once. 3 
The Cuſtom of affixing Titles to Statutes did not begin till about the ele- La. Rahm. 


venth Year of the Reign of Henty the Seventh, Ks 577. Chance 
| | | A and Adams, 
| Hard. 324. 


A Preamble 


636 Statutes. 


6 Mod. 62. A Preamble generally contains the Motives and Inducements to the ma- 
— Fay king of a Statute: But it is no Part thereof. Heretofore Acts of Parliament 


3 Med. 144. Were made without Preambles, 


* 
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(B) Of thoſe Things which are incidental to 
an Act of Parliament. 


1 Inft. 235 W any Thing is rer. for generally by any Act of 
2 Infl. 222. Parliament, all Remedies and Requiſites thereto neceſſary are ſup- 
| plied by the Common Law. | | 
1 Hawk. 305. If any Offence is made Felony by Statute, it ſeems clear, that every ſuch 
3 Inf. 47. Statute does, by neceſſary Conſequence, ſubject the Offender to the like At- 
19. 5% tainder, Forfeiture, &c. and does require the like Conſtruction, as to thoſe 
who ſhall be accounted Acceſſaries before or after, and to all other Intents 
and Purpoſes, as is incident to a Felony at the Common Lax 
1 H. H. P. C. Miſpriſion of Felony is as well incidental to a Felony by Statute, as to 
652. one at the Common Law. | 
12 Rep. 130, When any Power is given by Statute, all Incidents, neceſſary to the 
131. making it effectual, are alſo given: For the Maxim is, Quando lex aliquid 
* concedit, concedere videtur et id, per quod devenitur ad illud. 
Bro. Waſte, If an Action of Waſte ſhould now be given againſt Tenant in Tail after 
21.68.  Poſlibility of Iflue, &c. treble Damages would, although not mentioned, 
be recoverable againſt him: For thele were recoverable under a former 
Statute, by which this Action was given; and whenever the ſame Action is 
given in any new Caſe, all that before appertained to it is alſo given, 
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(Cc) From what Time a Statute begins t 
ha ve Effect. 


% A, EVE Rx Statute begins to have Effect, unleſs a Time for its Com- 


465. Hauer mencement is therein mentioned, from the firſt Day of that Seſſion of 
Caſe. Bro. Parliament in which it is made. | 
Relat. pl. 35. | 


Bro. Parl. pl. 86. 4 Inſt. 25, 27. Heb. 309. Sid. 310. 


Ld. Raym. But wherever a particular Day, to which it ſhall extend, is appointed 


. Rex and - . . 
$70. by an Act of Parliament, its Relation ſhall be confined to that Day. 


79. Bro. Parl. pl. 86. Hob. 222. 


1 Fo. 22. If two Acts are made in the ſame Seſſion of Parliament, and no Time is 
8 fixed for the Commencement of either, neither ſhall have Priority: For 
17 n both have Relation to the ſame Day and Inſtant of Time; and they ſhall, 
although contained in two Chapters, be conſtrued, as if they had been one 

and the ſame Act of Parliament. | 
It is in general true that Statutes have no Retroſpect beyond the Time of 
their Commencement; for the Rule and Law of Parliament is, that Nova 
. conſtitutio futuris formam debet imponere, non preteritis, | 


2 | | A Treaty 
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A Treaty of Marriage being on Foot, between the Plaintiff and a Perſon 2 Mod. 3:9. 
whom' he afterwards married, and had 2000 J. with her as a Portion; Shooter, x __ 
who was of kin to the Plaintiff, promiſed to give him as much, or to leave Shs. 
him as much by his Will. This promiſe was-made before the 24th Day of 
June 1677. Shooter died ih the September following, without having paid the 
Money, or made Proviſion by his Will for the Payment thereof. An 
Action was brought againſt his Executors, and the Queſtion made upon a 
ſpecial Verdict Was, whether this Promiſe, it not being in Writing, was 
within the 29 Car. 2. c. 3. whereby it is enacted, That from and after 
« the twenty-fourth Day of June, which ſhall be in the Year of our Lord 
one thoaſand fix hundted and ſeventy- ſeven, no Action ſhall be brought, 
do charge any Perſon, upon any Agreement made upon Conſidetation of 
„Marriage, unleſs the Agreement, upon which ſuch Action ſhall be 
e Hrotight; or ſome Memotandum ot Note thereof, ſhall be in Writing and 
& ſigned, &c.” Judgment was for the Plaintiff. Ez Per Cur*: It cannot 
be preſumed, that this Act was to have a Retroſpect, ſo as to take away a 
Right of Action, to which the Plaintiff was intitled before the 24th Day of 


„ 


# 


June 1677. "1 
But Starutes do, in ſome Caſes, relate to a Time antecedent to theit Com- 
mencement. 
If a Parſon holds a Farm, with Condition not to alienate, and then a 2 Brownl. | 
Statute is made; which inflits a Puniſhment upon him for holding a Farm: 142. Fg 
Yet the Condition remains good. „ 
Wbere A. covenants not to do ſome Act or Thing, which was lawful to do, S4. 198. 
and an Act of Parliament comes aftet, and compels him to do it, the Statute Eπα and 
repeals the Covenant: Or if 4. covenants to do a Thing, which is lawful, 1 — 
and an Act of Parliament comes, and hinders him from doing it, 8 
Covenant is repealed. But if a Man covenants not to do a Thing, which 
then was unlawful, and an Act comes and makes it lawful to do it, ſuch Act 
of Parliament is no Repeal of the Covenant. 2 _ 

It has however been, in a later Caſe, held, that in conſtruing an Act of Ld. Rn. 
Parliament, made ex poſt fafio, the Words ought not to be ſtrained to de- 1352: Nin. 
feat a Covenant, to the Benefit whereof a Party was well intitled at the,” my 2 
Time the Act was made. ä 
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D) How long an Act of Parliament continues 
| | tn Force. 


TATUTES are either temporary or perpetual. 
'Ferpofary Statutes cofitinue in force, unleſs repealed, till the Time 
ſor which they were made expires ; perpetual ones till they are repealed. 
Every Statute, for the Continuance of which no Time is. limited, is per- 
petual, although ic is not eXprefsly declared fo to be. | 
It has been laid down, that, where a Statute is made for ſeven Years, and, _" 77 
after the Expiration of that Term, it is by another Act made perpetual, the 2% C4% ,, 
latter only 8 to be conſidered as in gf bi Pee OP of Phy- 
But this Caſe does not ſeem to be Law. The Statute againſt Perjury, Owen 135. 
made in the 5th Year of the Reign of Queen Elizabeth, was only to con- H, Cafe. 
tinue in force till the End of the next Parliament. Another Parliament was * 
began in the thirteenth Year of her Reign, another in the twenty-ſe vent. 
and another in the twenty-cighth : But this Act was not made perpetual, till 
the twenty-ninth Year of the Reign of that Princeſs, The firſt Statute 
Var. IV. T I - | has 
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has, —— been always held to be 1 in force, and the Offence of Perjury is ig 
conſtantly charged, in an lodiment, to have been committed againſt the 
PFPorm of that Statute. | 
gur, 1066, In an Indictment for Perjury, in an Affidavit to hold to Bail, the Affida- 
Rex and Mar. vit was laid to have been taken by virtue of the 12 C. 1. c. 29. which was 
gan. a temporary Law for fiye Years only, and after continued with ſome Alte- 
rations by the 5 C. 2. c. 27, It was objected far the Defendant, that it ought 
to have been laid to have been taken by virtue of the latter Act, and eſpe- 
cially as it is not a bare Continuance, but the firſt is in ſome reſpect altered. 
This Objection was over-ruled ; and by Lord Hardwick, Ch. J. When an 
Act is continued, every Body is eſtopped to ſay that it is not in force; and, 
as there has been no Alteration in this reſpect, it is but a common Conti 
; nuance quoad bac. 
Lures. ui the Expiration of a temporary Act of Parliament, another Act 
Anon. Owen is meds to continue it for ever, the vormer remains in force as much as if it 
25 — had been at firſt perpetual, 


4 Infl. 43. Divers Parliaments have attempted to bar, reftrain, ſuſpend, qualify, or 
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effected; for a later Parliament hath ever Power to abrogate, ſuſpend, qua- 
lify, or make void, the Acts of a former, in the wholg or any Part thereof, 
notwithſtanding any Words of Reſtraint or Prohibition in the Acts of the 
former. 


Fenk. Cont 2. Some Parts of Magna Charta, although it is expreſly declared by the 


42 E. 3. c. 3. that all Statutes contrary thereto. ſhall be void, have been 
repealed or al;ered by ſubſequent Statutes; yet theſe laſt haye been conſtant· 


ly held to be in force. 
2 Inſt. 686. Where an Act, which has been repealed, is revived, the repealing AR 
becomes of no force. | 


12 Rep. 7. By the Repeal of a repealing Statute, the firſt Statute is revived. 


The Biſbops 
Caſe. 2 It, 686. 


LL! b, . | But if an. Act has been a pale by three different Ads, although Moe 
e 9 


8 peals the original Act. 
Fenk. 233. When a Statute is repealed, all Acts done under it while f it was in force, 
p1. 6. are good: But, if it is declared null, all thoſe are void. 


All Statutes, beſides that they may be put an End to by being in fact re- 


pealed, are likewiſe liable to a Repeal by Implication. 
11 Rep. 61. Every Affirmative Act is a Repeal, by Implication, of a precedent Affir- 
Fofter's Caſe, mative one, ſo far as it is contrary thereto, although there are no negative 
* Words in it: For /eges poſteriores proores abrogant. 


160. 41n/t.43. 


Raym. 397. But where a Statute, * perpetual, is continued, . by an acces | 


theſe repealing Acts are repealed, yet the third continues in force and re- 


# 


Atom, Statute, for a limited Time, this does not amount to a Repeal of it at the 


End of that Time. 
6 Med 287. Where two Ads, contradictory to each other, are paſſed. in the fame 


The Jababi- Seſſion, the latter only ſhall take Effect. 
tants of St. 
Clements and The Inhabitants of -St. Andrea. | : 


Fitzg. 195. If a Proyiſo is repugnant, to the Palos or pe Part of a Statute, it 


oy mor ſhall ſtand, and be, ſo far as it is ſo, a Repeal of the Purview, becauſe it 


The Governor Was laſt agreed to by the Makers of the Law. 

of Chelſea Wa- 

ter Works. | | 2 

11 Fe 63. But Repeals by Implication are not t favoured i in Law, nor are they nk 


A except the Inconſiſtency or- r is plain: For they carry with 


10 Med. 118, © them 


them a Reflection upon the Wiſdom of the Le and ſuch Repeals 

have ever been confined, to the repealing as little of the preceding Laws 

as is poſſible. 

Although two Acts of Parliament are ſeemingly repugnant, yet, if there 9, 77 
be no Clauſe of non Obſtante in the latter, they afl if poſſible, have ws FA 4 
fuch a Conftruftion; that the latter may nor be a Repeal of the Bro. Parl. pl. 


9. 11 Rep 63, 
former. | Park 451% 


0 Ot the vaſt power of an Act of Parlia- 
ment. 


HE Power of an Act of Parliament is ſo exceeding great, that only 

the Laws of God and Nature can controul it. 

An Act of Parliament can do no Wrong, but it may do ſome Things r2 M4. 628: 
which look pretty odd: For it may diſcharge a Perſon from the ANC The * 1. 47 
ke lives under, and reſtore him to a State of Nature, — 1 


An Eſtate may be made to ceaſe by a Statute, in the ſame Manner as if 6 Reg. 40. 
the Party poſſcſſing ic was dead: as is done by the 21 17, 8. c. 13. which Mi 
declares, that, if any Perſon accepts a ſecond Benefice, the firſt ſhall be void © 
in the lame Manner as if the Incumbent had died, 

A Man may by an A& of Parliament be enabled to have or be an Heir, , fem þ 
who, otherwiſe could not have or be an Heir, WE vin 

An Eſtate Tail may be created by Act of Parliament without De. e tt. 
nor; and the Validity of ſuch a Limitation is not to be meaſured by the Mirry and 
ſtrict Rules of the Common Law: For an * of Parliament can controul Hen, 1 Fo. 
the Rules of the Common Law. , 10s. 

A Man can only forfeit ſuch Eſtate as he has, as where Tenant in Tail with G. 31 
Remainder over forfeits, the Remainder is ſaved : But, if the Land of Te- Shield * 
nant in Tail is given by Name unto the King by a Statute, the Remainder "rs. bf 
is not ſaved, 

If the King is intitled by an Act of Parliament to the Land of J. S. he Bro, Parl. 


takes it diſcharged of all Tenures whatſoever. pl. 75. 
Where Land is ſubject to a Rent Charge, if this Land is given to any nz, fart 
Perſon by a Statute, the Rent is thereby diſcharged. © n TG I 


A Statute cannot make it lawful for A. co commit Adultery with the J, 688. 

Wife of B. for the Laws of Gop forbid this: But it may mY her The City of 

Marriage with B. and make her the Wile of A. | _ and 
An Act of W cannot alter the Courſe of Nature, ſo as to make.2 5. 72 

a Woman a Man: But it can make her a Man to all civil e for it Crow _ 

can make her a Mayor or a Juſtice of Peace. = Ramſey. 
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(F ) Ot publick à and pzivate Statutes. 
8 CH Statutes, as relate to all the —_ of the Realm, are publitk. 0 or 8. Een. 138. 


general ones. 8 ö 
Although the Words of a Statute are Ga Yet if the Reaſon of it iso N. 101. 
general, it chereby becomes a general Act, Beaufage's 


I But C. 
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640 Statutes. 
Plow. 204 But, wherever the Intent of an Act of Parliament is particular, ic ſhall, 
Med and although the Words of it are general, be deemed a private Act. 


4 Rep. 77. All Statutes that concern the rr general: For every Subject has an 

Holland Ca. Intereſt in him as the Head of the Body Politick; and muſt be as ſenſible 

Rep. 28. 138. of any Thing that affects him, as a Member of the natural Body is of 

Heb. 227. phat the Head ät any Time feels, | | 

Sid. 20g. Rex The Preamble of the 13 C 14 Car. 2. c. 12, recites divers Miſchiefs to 

and Pawlin. the Publick, that ariſe for want of proper Regulations concerning the Poor: 
And by Par. 4. it is enafted, © That for the Redreſs of the Miſchiefs in- 
* tended hereby to be remedied, a Workhouſe ſhall be erected in the 
« County of Middleſex, Sc.“ The Words in this Preamble were held to 
make that Part of the Act general; becauſe it concerns the Safety of the 
King's Perſon, and the Quiet of his Government, that a Stop ſhould be put 
to ſuch Evils: And this Clauſe, for erefting a Workhouſe, was alſo held to 
be general, becauſe, as it refers to the Miſchiefs mentioned in the Preamble, a 

Remedy is thereby provided for them in the County of Midale/ex. 
12 Med. 249. Any Act of Parliament concerning the publick Revenue is a publick 
Anen, 12. Med. Law): but ſome Clauſes in it may be private, becauſe they relate to private 


613. 10 7" Perſons; for a Statute may be general in one Part and ſpecial in another. 
. Plowd.6g. 
2 Sid. 24. 


Sein 420. Rex If a Statute be of a private Nature, as where it concetns a particular 


and*Bagz. Trade; yet, if any Forteiture is given to the King, it thereby becomes a 

publick Statute. | | 
Ld.Raym.120o, In Debt on Bond the Defendant pleaded a certain Statute for the Diſcharge 
Jane and of poor Priſoners, but did not ſer it out. Exception was taken that this 
Kren. Statute ſhould have been pleaded at large, becauſe it is a private Statute: For 
| it does not extend to all poor Priſoners, but to ſuch only as were in Priſon 
at a Time therein mentioned. Per Cur”: This ſhall be conſtrued to be a 
publick Act. 1. Becauſe all the People of England may be concerned as 
* Creditors to theſe poor Priſoners. 2. It is an Act of Charity, and therefore 
couqnt to have a more favourable Interpretation. 3. As it is a long Act, and 
difficult to be pleaded, theſe poor People could never bear the Expence of 

br pleading it ſpecially. | 

14. Ræym. The 8 9 W. 3. c. 18. for the Relief of Creditors, by making Compo- 
390. Pitis and G.jgns with their Debtors, in caſe two Thirds in Number and Value do 


whey > agree, was held to be a private Act. | 


Ld. Raym. The Judges are not obliged to take Notice of an Ad of Pardon, unleſs 
709. Ingram they are by ſuch Act directed ſo to do: For an Act of Pardon is not a 


and Foot, 


s general Act; and it is no Confequence, that becauſe a Man may give it 


in Evidence upon the general Iſſue pleaded, that therefore the Judges muſt 
take Notice of it in a collateral Caſe. 203 


4 Rep. 76. A Statute that concerns Trade is a general one: For the Genus Trade is 
Helleand'sCaſe. compoſed of all the Kinds of Trades. | 


4 Rep. 36. But an Act of Parliament, that only relates to a certain Trade, or to 


 Hollaid":Cafe. any Perſon by Name of that Trade, is ſpecial * becauſe the particular 


. Trade 1s a Species of the Genus Trade ; and the Perſon named is an Indi- 
vidual. of that Trade. ; | 


4 Rep. 120. The Statute againſt Non-refidence and that againſt Pluralities are publick ; 


D rs Caſe . fi th d . 8 ; 
— Saane Species of the Spiritualty 


465. 4 Rep. 76. 
4 K.. 76. An Act of Parliament, however, that concerns only ſome Species of 


2 the Spiritualty, as the Biſhops, or a particular Biſhop, is a private one. 
2 Noll. . : 


466. Cre. Ja, 112. 2 Mod. 57. 


The 


The Statute of firſt Weſtminſter, which ſays that no Sheriff ar other Mini- 4 Rep. 76. 
fer of the King ſhall take any Reward to do his Office, but be ſatisfied with what Holland":Caft. 
be receives from the King, 1s a general Law; becauſe it extends to all 
Officers. | 

But the 23 H. 6. c. 10. which is confined to Sheriffs, has been held to be 2 Sand 154. 
a private Act. | | Benſon and 


| Welby, Tris. 
22 Car. 2, Pliuud. 65. Sid. 24, 419. 


The contrary has indeed been laid down in ſome Caſes and in one, ſubſe- 2 Lev. r03. 
quent to the Caſe in Saunders, Holt, Ch. J. was of Opinion, that this is a Ot and Sell, 
publick Statute. | | OW. 26 

ar. 2. Lev. 
23. Sid, 23». 


—_—_ 


The former Opinion is, however, more agreeable to the Principle which 
governs in ſuch Caſes; and the Authorities in ſupport of it are of much 
greater Weight, 

The Act of Parliament made in the Time of Henry the Sixth, that all Plrud. 65. 
Corporations and Licences granted by that Prince ſhould be void, was held to be Dyer and 
a private Act; becauſe, as it does not include all Corporations, it is not ge- 3 
neral, but particular in a Generality, or, to ſpeak with more Propriety, ge- 233 . 
neral in a Particularity. | | Dy. 119. ; 

In many Acts of Parliament, which would otherwiſe have been private, 


— uy Clauſes in the reſpective Acts, by which they are declared to be 
publick. 


—— 
2 — _ 2 — 
— : 


—_—_ 


(G) Of affirmative and negative Statutes. 


ou E Statutes are, from their. being made in the Affirmative, called 
Affirmative : Others obtain the Name of negative Statutes, becauſe they 
are penned in negative Terms. has 

It is a Maxim in Law, that a Statute made in the Affirmative, without 2 . 200. 
any Negative expreſs or implied, doth not take away the Common Law. $4 111, 


Show. Parl. Ca. 64. 


By the 43 E. 3. c. 11. it is enacted, . That the Pannel of Aſſize ſhall Bro. Pari. 
«be arrayed four Days before the Day of Aſſize:“ Yet, if this is done two hl. 70. 
Days before the Day of Aſſize, it is good; for two Days were ſufficient at 
the Common Law, and where a Statute is, as here, in the Affirmative, it does 
not take away the Common Law. | ih: EET. oe in 

The Statute of Marlbridge, c. 21. and the Statute of 2 Nm. c. 39. are, Bre. Parl. 
« That, after Complaint made to the Sheriff, he may take the Poll, domi. Al. 108. 
« tatus and make Replevin, Et per Cur” : He may ſerve Proceſs with © 
Power at the Common Law, and a Statute in the Affirmative is not againſt 
this... -.. 15 | WY Ob | 
But, although an Affirmative Statute does not take away the Common 2 If. 200. 
Law, it is nevertheleſs binding; and a Party may make his Election, to Bro. Parl. 
proceed upon ſuch Statute, or at the Common Law. WES Al 4. Gf. 

. be IO 104. 
If an affirmatiye Statute, , which is introductive of any new Law, limits Phwd. 206 
a Thing to be done in one Manner, it ſhall not, even where there are no $!radling a 
negative. Words, be doge in any Sher. 27 ti 
But where the Queſtion was, whether an intment of Overſeers, 9% 122. 
made after the Expiration of the Time limited 1 for ſuch Appoint- ty ng 
'Vor. IV. 8 A & ment, 


* 
ny” * 
K 
= * 
- 


8 


* _ —_— 8 
* * 
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5 ment, was valid? It was held to be ſo, Et per Cur The 43 EBz, c. 2. 
* ought to have a liberal Conſtruction; becauſe it is an Act under which 
Proviſion is to be made for the Poor. As it was not in the Power of the 
Pariſh to compel the Juſtices to make an Appointment within the Time, 
„this Appointment ought em nechſſitate to be held good. Although this Sta- 
tute is introductive of a new Law; yet no negative ought to be implied 
| againſt the Meaning and Juſtice thereof, 
ny Rep. 64, Where a Power is given, by a Statute introducing ſome new Law, to a 
Faſter j Caſe. certain Perſon, by the Deſignation of that one Perſon, although it is an af- 
"ni firmative Statute, all others are excluded from the Exerciſe thereof, quia 
L incluſio unius eſt excluſio alterius. | 
Pld. 206: It an Action, founded upon a Statute, is directed to be brought before 
Sizadling and the Juſtice of Glamorgan, in his Seſſions, it cannot be brought before any 
Morgan. other Perſon, or in any other Place, | 
11 Rep. 59. It being by the 31 E. g. c. 12. provided, That Error in the Exchequer 
Fofter's Caſe. « Chamber ſhall be amended before the Chancellor and Freaſurer,“ ſuch 
* Error cannot be amended before any other Perſon; and yet this is an affir- 
de mative Statute. | | 
5 Buy the 26 G. 2. c. 22. for eſtabliſning the Britiſb Muſeum, ſome Acts 
2; .-- were: directed to be done by the Majority of the Truſtees. It was ſo clear, 
that theſe Acts could not be done, under this Statute, by the Majority of the 
Truſtees preſent at any Meeting, unleſs that Majority was alſo a Majority of 
the whole Truſtees, that the 27 G. 2. c. 16. was made, for enabling the 
Majority of thoſe Truſtees who ſhall be preſent, provided that ſeven are 
preſent, at any Meeting to do them, | 
11 Rep. 64. But an Act of Parliament, even if there are negative Words in it, does 
Foſter's Caſe. nõt in many Caſes exclude the Juriſdiftion of the Court of King's Bench z be- 
cauſe the Pleas there are before the King himſelf, 

11 Rep. 64. The Deſignation, hqwever, of a certain , Perſon, to whom ſome new 
Foſter's Caſe. Power is given by an affirmative Statute, does nor always exclude another, 
who was by a precedent Statute authorized to do the ſame Thing, 

Stamf. Prer. By the 8 H. 6. c. 16..it-is. provided, That, after Office faund, be who finds 
527% 64, Himſelf aggrieved nch, within 4 Mantb, offer" bis Travetſe,: and 10 take the 

8 85 Premiſſes to Farm; and that the Chancellor, Treaſurer | or. other Officer ſball 
2+." -» demiſe ubem io him 16. Farm until, Sc. By the 1 H. 8. f. 16. Liberty is given 
do the Perſon aggrieved 10 da this at any Time within the Space of three 

Montbe. Afterwards the 32 H. 8. c. 40. authorizes the Maſter of the 
df Wards, 10 grant a Leaſe of the Lands of a Ward, or an Ideot, while they re- 
main in. the. Hands of the Crown, This laſt Act, notwithſtanding the De- 
ſigpatidd of a new Perſap, ſhall not take away the Power granted by the 
Formet; for if, before any Leaſe is made by the Maſter of the Wards, the 
Chancellor or Treaſurer make a Leafe of any ſuch Premiſſes, the Maſter of 
1 the Wards cannot afterwards demiſe the fame, e. 
ro. Parl. A negative Statute fo binds. the Common Law, that a Man cannot after- 
pl. c. N duct * OTE: | 4 + KEN IVR N | aft 


2 Ioff. 10s. * At the Common Law, if a Lord diſtrained for Cuſtoms, Services, or 
Bre. Parl. any other Duties, when none were behind, an Action of Treſpaſs lay: Bur 
4 72. ſince the Statute of Maribridge, the Words of which are, Si quis major vel 
miner difirittiones faciat ſuper tenementum ſuum pro ſervitijs vel con ſuetudinibus, 


Adu fibi deberi dicat, vel pro re altera, unde ad Dominum feodi perlintat diftrice 

a1 07  Thones facere, et poſtea convincatur, 1000 lenens eg fibi non debet, non ideo punt- 

5423 atur dominus per redemptionem, it has been held "that in fuch Cafe no He- 
r ; 


ot. 68. A Woman, as well as 4 Ma, ingkt, at the Common Law, have bad an 
2 Far, Appeal of the Peath of any of her Anceſtors: But a Woman can B only 
„ have it in the Caſe of her Huſband' Heat; for by Mg Chart U. 
„12 is declared, Nullus capiathr aut impriſonct un: propten appdilani famine de #iorie 
. bes Aeris uam miri . iT od e eee ne e 


ec” * 1 Fe | 5-1 „An 


— — 2 ** 2 
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An affirmative Statute does not take away a Cuſtom. 


1c has been formerly laid down, that a Cuſtom is alſo good againſt a ne- 
tive Statute, unleſs ſome new Law is thereby introduced: for; if it is only 


eclarative of the Common Law, as « Man might have preſcribed or alledged 


a Cuſtom againſt the Common Law, ſo he may again ſuch a Statute; for 
conſuetudo privat communem L "ag 


1 aft. 111, 
115. 


5 
1 Inf. 1150 


But it has been ſince held, that no Preſcription or Cuſtom, unleſs it is 1 Fo. 25t; 


8 * 88 
— 


— 


— 


(H) Whoſe Pzovince it is to conſtrue an Act 
of Parliament. : 


| therein ſaved, is good againſt a negative Act of Parliament, whether it be 4, Lovelace 
declaratory of any old Law, or introductory of a new one. | 8 N 
| 420. Show: 
: 1 „ | Parl. C4. 175. 


T HE Power of conſtruing Statutes is in the Judges: For they have a Hob: 346. 
Liberty and Authority over the Laws, and eſpecially over Statute e and 
Laws, to mould them according to Reaſon and Convenience to the beſt Pa He 


Plow. 109. 
and trueſt Uſe. 3 Rep. 7. 
But only the Judges of the temporal Courts have this Power. Mar, La 
$34 , wy 4 ö * ; 5. 148. 


1 n : * | 2 Infl. 614. 
An Ordinary cannot impoſe any new Condition in a Bond of Adminiſtra- Hb. 83. 
tion, but muſt take it in the Wards of the 21 H. 8. c. 5. and; Wen an S/awny' Ca? 


Action is brought upon it, the Meaning of that Statute, and of the Condi- 
tion, muſt be aſcettained by a Court of Common Law. 


In a Caſe, whete a Queſtion aroſe, whether a Mah was a Bankrupt ? It 2 Fo. 142. 
was inſiſted, that as the Jury had only found Facts, but had not drawn the — 
Concluſſon that he was a Bankrupry 'the Court cdu not do this: Sed non deln. 


Allotatur. Et per Caf + As the Juty hdve found the Facts, rHe' Court my ö 
h 


judge from theſe, whether the Man is Wirhin the Deſcription of any of | 
Bankrupt Acts. 0 14 vl & 62-t: n 01 wat | 


: 1 
* * * . Nr 
= « 8 
* * \ A 4 
19 
* 


It: was found, by a ſpecial Verdict, that te Defendant hä an Estate of 119. Rep 


one hundred Pounds a Tear; that he earfied on the Huſineſs Gf a Poulterer; 5%. 27 C. 2. 


that he had à Hare in his Cuſtody; and that he did ſell a Hate fot four Searle Qui tam 


> 1 his Cuſtody ; and tk aid ſell a Kate fot four 4 .. 
Shillings 3 and one Queſtion was whether this Perſin was 1 CHgb ban with. 7 


in the Meaning of the 5 A. c. 14. by which it is enacted, That if an; 


«ſhall have in fis-Caſtody of Hell any Hare; Pheaſant; Parttidge: Moor, 
* Heath Game or Grouſe, he ſhall forfeit for every ſuch Offthce'the Suti 
„of five Pounds.“ + 
pon arguing this Caſe it was faid, for t 
Chapman had been here 1 0 Re a i 


« Higlat, Chapman Catrier; Inr-keeper; Victuäller or e 


ord, of general Significarion, it 


have been inferted before the Word Carrier, and other Wards. of a more 


confined Signification. It was alſo ſaid, that, as the Jury have pot by this 


Verdict found him'a"Chaprhati; the Court canndt How: infer that he's dne; 


nd 9 Roll Ar. 693. 1 Inf 22.9! Com. 445." TA. K. 130 1. Ra. 78, 
| 7 f . 10 MTS 7 


were cited. e een yd 22:7; 


le was anſwered; that the Pbubt iu the Caſts cite was whether ſufficient 


Facts were found by che Jur. Eat pete che' Filets of Having'4 Flare in his 
and Telling à Kare are fountt, and the dhfy Doubr"6f" ry i 


che Caſe in Sir The. Jones Tg juſt now menticmed, was rdlied Ott, to ſhow 
that ie is the praper Buſmmefs of thé Court, 0 coriſtrue ſuch Words if this in 
m Act of Farliament. OL $$ 


e Defendant, that, if the. Word : 


e7 


would have been the laſt Word made uſe of, and would pots av is done, 711 


- 
* 
1 
" N © „ 


: | onmy' | the Jury 18, 
What the Meaning of the Word Obapmun in'this Act of Paflia N. and 
Off, 


- s * N U 
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The Reply was, that, as divers Acts of Parliament had deſcribed a Bank- 
rupt, the Court in the Caſe in Sir Thomas Jones did nothing more than 
judge if the Perſon was within any of theſe Deſcriptions: But no Statute 
has deſcribed a Chapman. > 

The Jud t, in which the Court were unanimous, was for the Defen- 
dant; and by Ryder, Ch. J. the Word Chapman is in ſome Caſes, as when 
applied to a Tradeſman who becomes a Bankrupr, of very general Signifi- 
cation; but its Meaning in this Caſe muſt be gathered from the Act i ſelf. 

It is clear from the Preamble, that the Deſign of this Statue is to prevent 
the Deſtruction of the Game by idle and profligate Perſons ; but nor to pre- 
vent all Sale of Game; and much leſs to prevent all Perſons, who may tal 
under the Denomination of the Word Chapman in its larger Senſe, from 

having it in their Cuſtody. Two Sorts of Perſons are by this Act forbid 
to have Game in their Cuſtody ; the Carriers of it, and ſuch as ſuffer it to 
be eat in their Houſes, The Word Chapman, then as it ſtands between the 
Words Higler and Carrier, means only a Petty Chapman, who by reaſon of 
his trading up and down the Country, is likely to be employed 1n carrying 
Game; and could never be intended to include a Poulterer. 


— — — * 1 —_— 
1 


(IJ) Rules to be obſerved in the Conſtruction 
_____ of Statutes. SY 
1. Mozds and Ph2aſes, the Meaning of which fn a foꝛmer Act 


_ of Parliament have been aſcertained, are, when uſed in a 
ſubſequent A, to be underſtood in the ſame Senſe, 


Salk. 609. XCEPTION was taken to an Indictment upon the 14 Cor. 2. c. 12. 
Rex and Bar- N Churchwardens and Overſeers, for not making a Rate to re- 
tow. Vern. imburſe a Conſtable, that the Statute only puts ic in their Power by the 
* Word may to make ſuch a Rate, but does not require the doing of it as a 
Duty, for the Omiſſion of which they are puniſhable: Sed non allncatur; 
for where a Statute directs the doing of a Thing for the fake of Juſtice, 
or the publick good, the Word may means the ſame as the Word Shall. 
The 23 H. 6. ſays the Sheriff may take Bail; but the Conſtruction has been 
that he ſhall do this. | 3 AF 
Bro.Coro. 204 uy Crime, which is by any Statute ordained to have or undergo Ju g- 
1 s. 391- ment of Life or Member, is a Felony; although the Word Felony is not 
2 Taft. 434+ mentioned in the Statute, 1 | | FI 
$3 if. 66%. | | 
Heb. 293. 5 1 
1 But if an Offence is by Statute only prohibited under Pain of forfeiting 
3 Inf. 145, all that a Man has; or of forfeiting Body and Goods; or of being at the 
146. King's Will for Body, Land and Goods; it ſhall amount to no more than a 


_ Heb. 270, 293. high Miſdemeanor. 


» Hawk. 107, If an Act of Parliament ſays an Offender ſhall be puniſhed according to 
4 Inf. 171. bis Demerits, theſe Words import that he ſhall be only puniſhed in the or- 

dinary Courſe of Juſtice by Indictment. 49% 

Salk. 606. When a Statute gives a Penalty to be recovered before a Juſtice of the 
Anon. Peace, but preſcribes no Method, it ought to be by Bill. ect 
MS. R. An Information, which had been exhibited againſt the Defendant a Sadler, 
Rex W ar a Penalty given by the 1 Fac. 1. c. 22. was quaſhed 3, and by Lord 
20G.a. : Man gſield, Ch. T Wherever a Power is given, as is here done, by any Statute 
10 enquire, bear, and determine, it always means according to the Courie of 


TI”. 


' remedied, 


i CES Statutes, 645 
the Common Law by 4 Jury; and the Proteeding muſt be by In- 
dictment. 


„ 


2. In the Conſtruing of any Part ok a Statute everp other 
Part thereof muſt be conſidered, 


It is the moſt natural and genuine Expoſition of an Act of Parliament, 1 N. 381: 
to conſtrue one Part of the Act by another Part of the ſame Act: For | 
that beſt expreſſeth the Meaning of the Makers; and ſuch Expolition is 
ex viſceribus actus. | | 

When one Branch of a Statute is obſcure, Expoſitors accuſtom them- Phd. 36g. 
ſelves to conſider the other Branches; for oftentimes the Words and Mean- S 


ing of one Clauſe lead to the Senſe of another. 12. 161. 


An Act of Parliament ought upon the whole to be ſo conſtrued, that, if 1 Show: 108. 
it can be prevented, no Clauſe, Sentente, or Word, ſhall be ſuperfluous, 2 and Ber- 
void; or inſignificant. | Hard. 344. 


The Title of a Statute is not to be regarded in conſtruing it, becauſe it is Hard. 324. 
ho Part thereof. | - £4. Raym. 77. 
It is in general true, that the Preamble of a Statute is a Key to open the Ph. 369. 

Mind of the Makers, as to the Miſchiefs that are intended to be thereby ry and 


ouch. 


1 Iuſt. 79. 


But this Rule muſt not be carried ſo far, as to confine the more general 8 Med. 144. 
Words of an enacting Clauſe to any particular Words in the Preamble { For 2 and A. 
there was a Time when Acts of Parliament were made without Preambles; 6 Mod Gn: 
and even now Preambles are no more than Recitals of ſome Inconveniencies, Palm. 486. 
but they do not exclude any other, for which a Remedy is given by the 1 Jo. 164- 
enacting Clauſe. | 

It was faid by Lord Cooper, that he could by no Means agree with the 1 ll. 320. 
Notion, that a Preamble ſhall reſtrain the Operation of an enacting Clauſe Ce, and 
and he ſaid, that if the Preamble of the Coventry Act had only recited the“ 
Barbaricy of ſlitting Coventry's Noſe z and the enacting Clauſe had been general, 
againſt the cutting off any Member, whereby a Man is disfigured or de- 
faced 3 it might with equal Reaſon have been objected, that cutting off the 
Lips, or putting out an Eye, would not have been within the Act, becauſo 
they are not recited in the Preamble. 

General Words in a Staiute may be reſtrained by ſubſequent Sentences or 8 Mod. 8. 
Clauſes in the fame Statute. | Rex and The 


Arbbiſbep of 
Armagh. 


If Lands are diſgavelled, by Act of Parliament, to all Intents and Pur- 1 Lev. 80. 
poſes, and made deſcendible as Lands at the Common Law, the former general — and 
Words are fo reſtrained, by the more particular ſubſequent ones, that, al- * 
though the Partability of an Eſtate, by which many Families have been 
reduced to a low Eſtate, is put an End to, the Cuſtom to deviſe is not 
hereby taken away: For this is a Privilege at the Common Law, and no 
Part of the Cuſtom of Gavelkind. 5 TO 

But no preceding reſtraining Words ſtall cantroul the general Words in 8 ½ 144. 


the enacting Part of an Act of Parliament, 2 and Al 
tν. 


Palm. 486. 1 Jo. 164. 


Where a Thing is giyen or limited by particular Words in a Statute, 1 J. 26. 


this ſhall not be taken away or altered by any ſubſequent general Words. 3 


| fity of Oxferd. 
Vo 1. IV, 8 B A Saving 
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I Rep. 47. "A Saving i @Scatone; ch is repugnant to the Purview of; the: Scare; 
Alton Woods 18 void. enn 
Caſe, Plewd. 8 
564. 


The Purview of an Act may be qualified or reſtrained by a Saving, is in it: 


1 Fo. 339. 
ny" But, if the Saving | is deſtructive of the Paryiew, it ſhall be void. 
10 Med. 115. 19832 


Fitzg. 195. Where the Proviſo in a Sue is directly contrary to the Purview, the 
The ee Proviſo ſhall be beld good, and not the gy : n WApoats ſhe _ 
General 8 Funken of 52 . elt | gd he 


the Governor: | 
of Chelſea BY "Br 1 n 5 Saen E 
als rhe ws 
3. Where divers Statutes relate to the ſame Thing, they 
miſt all be taken into Conſideration in conſtruing any one 


of them. 


PLAL 20k,” If one A8 of Parliament prohibits a thin to be 400 and NS Act 
Stradling and is after made, whereby a Forfeiture is ane upon che Perſon doing that 
Morgan. thing, both theſe are to be conſidered as one Act. 

Bro: Waſte,” When an Action, founded upon a former Statute, is given by another 
nl 66. "© Statute in a new Caſe, al] that was achoined to it in the firſt Statute is alſo 

given with it. 
4 Rep. 4. Vir. An Act lately made ſhall be taken to be. michin * Equity of one made 
non's Caſe. long ſince; and there are in our Books frequent Inſtances of its being ſo 
held. 
La. Raym. If a thing, which had no Exiſtence before the making of a latter Act of 
1 * Parliament, is within the Reaſon of former N it ſhall be taken to be 
7 oore's 
Cafe, 2.63 r its Meaning. 
1 Yent. 246. The 13 Eliz. c. 10. concerning Leaſes made by . Spiritual Perſons, being 
Bay and enlarged by the 14 Eliz. c. 11. although only the former of theſe is recited 
Maris. in the 18 Eliz. c. 11. the latter is by Conſequence alſo recited, | 
| | In the ſame Caſe it is laid down, that there is ſuch a Connection betwixt 
all the Statutes concerning Leaſes made by' Eccleſiaſtical Perſons, that they 
are all to be taken into the Conſtruction of any one of them. The 32 H. 8. 
c. 28. is not recited in the 1 Elix. c. 19. nor in the 13 Eliz. c. 10. yet a 
Leaſe is not warranted by either of theſe Statutes, unleſs it has the Qualifi- 
cations required by the 32 H. 8. and this Courſe is uſual 1 in the conſtruing of 
Statutes made in pari materia. 

Barn. Cb. Rep. The 22 C 23 Car. 2. c. 10. for the better ' ſettling of Inteſtates Eſtates, 

276. is continued with ſome additional Clauſes by the 1 Fac. 2. c. 17. it was held 
= and by Lord Hardwick Chancellor, that for this Reaſon the latter muſt be con- 

— Gidered, as if the former had been repeated and re- enacted by it. 

M. S. Rep. A Queſtion ariſing whether Tuſtices of the Peace had a Power to appoint 
Rex and Leck, five Overſeers for the Pariſh of St. Chads in Shrewsbury, it was held that they 
Still, and had not: And by Lord Mangfidld, Ch. J. the Number of Overſeers was 
2 by the 39 Eliz. c. 3. to be preciſely four. As this Number might in ſome 
Caſes have been found too large, Power is given by the 43 Eliz. c. 2. of 

appointing four, three, or two, Reſpect being had to the Greatneſs of the 

Pariſh ; but no Power is given to exceed in any Caſe the Number of four. 

The Rule of Law as to a ſpecial Authority is, that every thing done under 

the Colour of it, which is not within it, is void. There was no need to in- 

ſert negative Words in either of theſe Acts: Nay, ſince no Power had been 

ever given to appoint five Overſeers, it would have been quite nugatory to 

have ſaid that five ſhall not be appointed. As the 39 Eli. was undoubtedly 

under Conſideration of the Legiſlature, when the 43 Eliz, was made, it 

ought, alchough long ſince expired, to be now taken into Conſideration in 


e explaining this laſt; For it is a Rule in the Conſtruction of Statutes, kehich 
2 8 


— —_—_ 


Dtaxutes: 647 


Wich ry telation ie the fas Sued, notwithſtanding ſome of chem 
may be expired” or ate not referred muſt be” taken as dne Syſtem and 
000 0 cee iſtencly and the Practice has been ſo to do in Caſes of Back- 

cy, Church Leaſes, a and in other Cafes, g ne 
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4* Che Common Lau is much to be regarded 0 th eue 207 651 
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Wherever an Act of Parliament makes uſe of any Telm nid at the 6 Med. 143+ 
ommon Lay, 1 it hall, be taken in the” ache Senle it was faken in at the 924th and 
Common Law. oe onde Ar Harman. 


To kngw what ef Common e before the making of any Statute, Phd. 365. 


wheteby.i It, may be nown, whethe! Ke? Act be intröductory of a new Law Zouch and 
of af Hatry of che old, is the very Lock and Key | 10 Pr; open the Wis- Stowwell, 2b. 
dows of a Statute, | 1 1 ru 


| . Hb. 83, 97+ 
10 9806 to Goalfras se truly N Things are aecetfary to be under- 5 Rep. 5% 
ſtood and conſidered. What the Common Law was before. 2, What Heydou's Co. 
th Defect or Milchief v BR for which the Common Law. hac not wr ovided. . — 2 
3. The Remedy that is by the Act provided for this Mlaſehief, 805 true * 
1 of this Remedy. 


ft Expoſition, of an Act of Parliament i is to expound it py near to 


Will. . 
the Rao "and Reaſon of the Common Law as may, be, and by the Kauft Mile Logs 
which, that obſerves i in Caſes of its own, Williams. + 


| 2 by. 148, zor: 1 Saung. 240. 10 Mad. 245. 
By * "IE de a8 it is ek, a a "Wt Jevied of entaibed Lands 3 Rep. 85. 


1505 jure ſit nullus: Vet the Interpretation has been, that ſuch a Fine ſhall 2% C 


not be a Nullity and only a Diſcontinuance; becauſe at the Common Law, n 


if a Biſhop ſeiſed in the Right of his Church, or a Huſband: in thit of: his 
Wife, had aliened by Fine, it was but 4 Diſcontinuance. 


When an Act of Parliament gives any Thing generally, it is given fab. 1 Show. 455. 


| Jeet to nay Controul and an or be Common Law. . Ker and The 


| } Bihop of 
London. Sav. 39. Hard. 62. 


If a new Remedy is given by a Statute i in a particular, Caſe, this ſhall not 11 K 


be extended to alter the Common Law in any other than that particular Ferfer's 855 
Caſe. ; | ' 1 4 ob. 298. 


| . — 36. 


| | ; Laugh. 179. 
The Statute of 1 We ” agg c. 20. 4 malefaBeribus i in ant et vivariis ſhall Bro. Par. 


not extend to Foreſts : Becauſe it is in Reſtraint of 1550 Common wy" and 5. 72. 


ſuch Statutes are to be conſtrued ſtrictly. | | 2 bt. 455. 
3 Vaugb. 179. 
All obſcure Statutes ought « to be conſtrued according x to the Rules of the Win. 86. 
Common Law. | e nn ei Hielſerd and 
1 „ | | Macbin. 


r pb. i 


5. The Jntention of the Bakers thereof muſt, in the Con- 
ſtruition of an At of Parliament, be attended to. | 


Sock a Conſtruction ought to be put upon a Statute," as may beft . Plow. 232. 
that Intent which the Makers of it had in View; for qui heret in Litera Villiam and 
beret in cortice, 1 2 


The 


* m—_ ſl te td... to Mo 
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Statuces. 


Plow. 205, The Intent of Legiſlators is to be collected ſometimes from the Cauſe 
- _— and or Neceſſity of making an Act of Parliament; ſometimes from Words in 


Litt. Rep, 212, Other Parts of the fame Act; and ſometimes from foreign Circumſtances. 


11 Med. 161. When this can be diſcovered, it muſt be followed 


with Reaſon and Diſcre- 


1 Show, 491. tion, in the Conſtruction of an Act, although fuch Conſtruction ſeems con- 


1 Je. 105. 
2 Ins. Il, 
136, 181. 


trary to the Letter of it, A 5 . A 
Great Regard ought, in conſtruing a Statute, to be paid to that Expo- 
firion which the Sages of Law, who lived about the Time or ſoon after it 


was made, have put upon it; becauſe they were beſt able to judge of the 
Intent of the Makers thereof. - 


2 . Wherever any Words of an Act of Parliament are obſcure or doubtful, 


auc the Intent of the Legiſlators is, in order to find out their Meaning, to be 
_. reſorted to, 


Every Thing, which is within the Intent of the Makers of a Statute, is, 


- alihough it be not within che Letter, as ſtrongly within the Act as that 


10 Rep. 10x, Which is within the Intent and the Letter allo, 


. By the 4 F. 7. c. 24. it is provided, that the Right of any Perſon, who 
© was within the Age of twenty-one Years at the Time of levying, a Fine, 


_ ſhall not be 5 bound: Let, if a Diſſeiſee dies leaving a Wife with ' 
Child, and the Diſſeiſor levies a Fine, and afterwards that Child is born, 


ſoch Child, although not within the Letter of the Act, becauſe, as the Age 


Plow. $7. 


Wimbi/ſh and 


'Tarkboys. 


of a Child begins only from the Time of its Birth, it cannot be ſaid to have 
been at that Time within the Age of twenty-one Years, is within the In- 
tent of it; and his Right ſhall be ſaved. | 


Cy 


The Words of 2 Weſtm. c. 23. ate, in Caſu quando vir amiſit per defaltam 
' tenementum, quod fuit jus wxoris ſue, durum fuit, quod uxor, poſt mortem viri 
ſui, non habuit aliud recuperare quam per breve de reflo, propter quod Dominus 


rer flatuit, quod Mulitr poſt moriem viri ſui habeat recuperare per breve de 


Ingreſſu, cui ipſa in vita ſua contradicere non polęſt. Only a Loſs by Default of 
the Huſband is within the Letter of this Act: But the Conſtruction has been, 


that a Woman ſhall have this Writ of Cui in vita, although the Loſs was by 


Default of both her and her:Huſband 3 becauſe, as a Woman is ſuppoſed 
to have acted under the Coertion of her Huſband, this is within the Intent 


of the Makers of it. | 


Pin, 18. 
Reniger and 
Fogaſa. 


Phew. 205. 


Stradling and 


Morgan, 


On the other Hand, a thing, which is within the Letter of an Act of 
Parliament, is not within the Act, if it is not within the Intention of the 
Makers of ſuch Act. | | 


The Statute of Marlebridge; c. 4. prohibits generally the driving a Difreſ 


taten in one County into another. It has however been adjudged, that, if Land 
held of a Manor lies in another County, the Lord may diſtrain upon ſuch 


Land, and drive the Diſtreſs into the County where the Manor lies; for, as 

it would be inconvenient and a great Loſs to the Lord if he could not 
drive, the Diſtreſs to his Manor, this Caſe, although within the Words, is 
not within the Meaning of this A& of Parliament. | 

By the Statute of Glouceſter, c. 1. it is provided, That a Diſſeiſee ſhall 
recover Damages, in a Writ of Entry founded upon a Diſſeiſin, againſt him 
who is found Tenant after the Diſſeiſor.“ If a Diſſeiſor makes a Feoff- 
ment by Deed to three Perſons, and makes Livery of Seiſin to two of 


them, but the third was not preſent at the Livery ; nor ever agreed to the 


Feoffment ; nor received any of the Profits; he ſhall not, although he is by 
the Death of the other two Tenant after the Diſſeiſor, be liable to anſwer 
Damages to the Diſſeiſee: For the Legiſlators could never intend to make 


1 who never aſſented to the wrong done to the Diſſeiſee, anſwerable 
or it. | | F 


6. Statutes 
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6. Statutes ate to be tonſitued according to Equity, 


! Pevity is a Conſtruction made by the Judges, that Cafes out of the 1 Infl. 24. 
letter of a Statute, which are within the ſame Miſchief or Cauſe of 
making the Statute, ſhall be within the Remedy that is thereby provided : 
And the Reaſon thereof 1s; that the Law-makers could nor poſſibly ſet down 
all Caſes in expreſs Terms. | 3 

In order to form a right judgment, whether a Caſe is within 9 Pleaud. 466, 
of a Statute, it is a good way to ſuppoſe that the Law- maker 1s preſent ; Een and 
and that you have aſked him this Queſtion ; did you intend to comprehend 4e. 
this Caſe? then you mult give yourſelf ſuch an Anſwer, as you imagine he, e 
being an upright and reaſonable Man, would habe given. If this be, that 
it is within the Equity, you may ſafely hold it to be ſo: For while you do 
no more than he would have done, you do not act contrary to the Law but 
in Conformity thereunto, | 1 2 

In ſome Caſes the Letter of an Act of Parliament is reſtrained; by 
Equity, in others it is enlarged, and in others the Conſtruction is contrary 
to the Letter. | 1 


8 The firſt of theſe Equities is defined by Ariſtotle in this Manner, #7 quitas Phaod. 46;. 
927 7 
* 


1 


eftio legis genetat im latæ, qua parte deficit: or, as the Paſſage is explained Ben and 

Perionins, Aquilas eft torreftio quædam legi adbibita, quia ab ea abſt aliguid . 
propter generalem fine Exceptione rcomprebenſonem. 41 2 

The Words of 2 Weſtm, c. 11. are general, that all Bailiffs and Receivers, Plau 364: 
who, in paſſing their Accounts before Auditors aſſigned ſhall be found in Zeuch and 
Artear, ' may be committed to the next Gaol: Yet, if an Infant Bailiff or Heel. 
Receiver be found in Arrear, he ſhall not be committed; for he is not, by 
reaſon of his want of Diſcretion, within the Equity of this Statute. = 

"tf a Law is made, that whoſoever does a certain Thing ſhall be adjudged Pν , 456 
a Felon” and ſuffer Death, yet where a Madman does this he ſhall be excu- Wer and 5 
fed! Fot, as the Action is not to be imputed to him, but to an inveluntary %. 
Ignorance brought upon him by the Hand of God, he is not within the _ bh 
Reaſon of the Law. 8 | 5 

But, if ſuch prohibited Thing is done by a drunken Perſon, it is Felony ; Plus 19. 
and, although he did not when drunk know what he did, he ſhall, becauſt Reniger and 
he brought this Ignorance upon himſelf by his own folly; ſuffer Death. T 
He does indeed deſerve to be doubly puniſhed ; fot he has been ro r 
two Offences, by ſettiug an evil Example in being drunk to others, and by 
doing the Thing which the Law forbid to be done. KH | 

Such Actions as proceed from involuntary Ignorance are, in legal Phraſe, Phwg 19. 
ſaid to be done ex ignorantia; others, which ate owing to Ignorance that Reniger and 
might have been avoided, ignoranter. 5 4% Faala-. 

T bat Species of Equity which enlarges the Letter of a Statute is, thus de- plug. . 
fined. guilas eſt verborum legis direttio - efficiens, cum una res ſolummodo Ey/ien ind 
legis cavetur verbis, ut omnis alia in aequali genete eiſdem caveg tur Stada. 

verbis. ; 

The, Words of the 13 E. 1. are e agatis de negotijs langentibus Phwd. 36. 
Epiſcopum Norvicenſem; yet this Statute, although only' the Biſhop of Nor- r. and 7. 
we is named, has been conſtantly extended by Equity to all ocher —_— 

H{hoDs. #4 ; | . N 2— 3 177 ab 
Se the Remedy given by the 9 E. 3. 4 3. agtinſt Exeturors IVextended ppuy, 469. 
by Equity to Adtniniſtrators; becauſe they ate within the Reaſon of this Elos ant 


"Statute. Studd. 


— * 


Juqges have frequently expounded a Statute contrary to the Words thereof, Piu ic. 
. , mos apy 
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Statutes. 


Plrud. 13. The 1 E. 2. ſt. 2. . it Felony, if a Priſoner . fir Felony 

Reniger and breaks Priſon: Yet, if the Priſon is on Fire, and he breaks it in order to 

Fall. fave his Life, he ſhall be excuſed by the Law of Reafon, although this Ac- 
tion is contrary to the Words of the Act of Parliament, 

Pimud. 88. By 2 Weſim. c. 12, the Party acquitted upon an e may recover 

Strange and Damages againſt all who have been Abettors of the Appeal: But, if a Son 

Cat, abets his Mother. in bringing an Appeal, he ſhall nor, although he acts 

3 contrary to the: Words of this Statute, be liable to Damages; for the Com- 
mon Law and Reaſon both ſay, that it is his Duty to aid and abet his 
Mother. y 

10 1 292. But an Act. of Parliament, which is to take away a Remedy that the 

— N and Party has at the Common Law, ought not to be conſtrued by Equity. 

Vaugh. 373. When the Words of a Law do not extend to an Inconvenience rarely 

Bole and happening, and do to thoſe Inconveniencies which often happen, they are 

Horton. not to be ſtrained further than they reach: But that Caſe is to be conſidered 
as a Caſus omiſſus; for the Law regardeth que ſrequentius accidunt. 

3 Leon. 133. 1 Scatute W not hes expounded by Equity to overthrow an Eſtate. 


The Countefs of Sure. 


——— „ „„ 3 
— 


Carth, 306. The Senſe of Words uſed i in an Explanatory A& of Parliament is not be 
Inhabitants of extended by Equity: But their Meaning, this being a legiſlative Expoſition 


Files? and of a former Ack, muſt be ſtrictly adhered to. 


Salk. 534. 


FE Cos + 


11, Rb. 71. The Crown is 8 by the general Words of Acts of Perla, made 
Magdalen Col- for the Maintenance of Religion, the Advancement of Learning, or the 
legs Caſe... . Support of the Poor: Becauſe ſuch Acts, in which the publick are intereſted, 
Str. 517, 518, muſt be ſo conſtrued that they may be effectual. 


39 
Keil. 198. Every Word in an Act of Pardon ſhall be taken moſt ſtrongly againſt the 
pl. 1. King. 


Str. 253,258. Statutes made pro bono publico ſhall be expounded in ſuch a _— that 
Pierce and they may as far as poſſible attain the End propoſed. 


2 Vern. 431. The New River Water Act was held, although only the Cir t i London 
New River is therein mentioned, to extend to Places adjacent; becauſe all Acts made 
Cy and for the Conveniency of the Publick ought to have a liberal Conſtruction. 


| 227 5 But it has beth held; that an Act of Parliament for diſcharging Inſolvent 


lach and Debtors ought to be conſtrued ſtrictly, becauſe it gives away the Right of 

5 kington. the Subject; and by. Holt, Ch. J. Let an Act of Parliament be ever fo cha- 

ritable, yet, if it gives away the Property of the Subjec, it ought not to be 
countenanced. 


8. Remedial Statutes muft be expounded liberally. 
1 hf. dec. K Conttrüction miſt de made of a Statute 1 in p ger of the Miſchief, 
and in, Advancement of the Remedy. 
— All Statutes made for the Suppreſſion of Fraud, and to give a more ſpeed 


Wimbiſh . Remedy for Right, are to be conſtrued liberally ; ; becauſe fuch are for the 
Tailbys, Advancement of Juſtice. 5 


vg. Rep. 7. It is the Buſineſs of Judges always to put ſuch | a Conſtruction t 


Locle! Caſe an Act of Parliament, as may redreſs the Miſchief and advance the Remedy, 
» Rep. 123. and to ſuppreſs all ſubtle Inventions and Evaſions for the Continuance of the 


8 TY Miſchief, and pro privato Commodo; and to give Strength and Life ew 


— 
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Cure and Remedy, according to the true Intent of the Makers of the Law, 
pro bono publico. 

A Fine levied by a Huſband only, who is ſeiſed in right of his Wife, is 1 . 381. 
withiuſ the Letter of the Statute of Glouceſtery but, as the Heir was thereby 
barred of the Inheritance of his Mother by the Warranty of his Father, the 
Conſtruction has. been, in order to prevent this Miſchief, that ſuch a Fine 
with Warranty ſhall-not bind the Heir, unleſs Aſſets deſcend. | 

By the 13 Elig, c. 10. it is enacted, © That from henceforth. all Leaſes, 11 Rep 74.78. 
« Gifts, Grants, Feoffments, Conveyances or Eſtates to be made, had, done Magdalen Cole 
or ſuffered, by any Maſter and Fellows of a College, Sc. to any Perſon * Caſt. 
ct or Perſons, Bodies politick or Corporate, other than for the Term of twen- 
<« ty-one Years or three Lives, ſhall be utterly void and of none Effect to all 
Intents, Conſtructions and Purpoſes . Alter che making of this Statute, the 
Maſter and Fellows of Magdalen College granted certain Premiſſes by Inden- 
ture to the Qaeen,, her Heirs and Succeſſors, for ever, with Condition that 
ſhe ſhould, before a Day mentioned in the Indenture, convey and aſſure the 
fame, by Letters Patent under the great Seal, to Benedict Spinola a Merchant 
of Genoa; and the Qgeſtion was if this Grant to the Queen was good? Or in 
other Words, whether the Queen was bound by the general Words of this 
Statute? It was laid down, that where the Crown has any Prerogative Eſtate, 
Right, Title, or Intereſt, this ſhall not be barred by the general Words of 
ah Act of Parliament: But that in chis Cale, as the Queen was not deprived 
of any Eſtate, Right, Title, Intereſt or Prerogative which ſhe had in theſe 
Premiſſes, before making of this Statute, ſhe was bound thereby; and that 
this Conſtruction was neceſſary, for the preventing of ſubtle Inventions and 
Evaſions, by Which this Act, made for the Maintenance of Religion and the 
Advancement of Arts and Sciences, might be illuded. ä 


= 9. Penal Ads of Parliament are to be ſtrickly conſtrued. 


The Rules of the Common Law will not ſuffer the general Words of a Plow. 17. 
Statute to be reſtrained, to the Prejudice of him upon whom a Penalty is to Niet and 
be inflicted: But there are a Multitude of Caſes, where ſuch general Words e, * 
ſhall be reſtrained in his Favour. f 8 

Wherever a greater Puniſhment is ordained by an Act of Parliament for a 2 I,. 468. 
ſecond Offence, the Meaning is after Conviction and Judgment for the firſt; | 
for penal Statutes are to be conftrued ſtrictly, and the firſt appeareth to be 
no Offence, till Judgment hath been given againſt it. 

The Statute which gave Attaint in a Plea real, being a penal Statute, was Bre. Parl. 20. 
never extended to a Plea perſonal. | 8 | 
All Statutes that give Coſts are to be conſtrued ſtrictly; for Coſts are a Salk. 205. 
Kind of Penalty. | Cone an 


| Bowles. 
But however true it may in general be, that penal Laws are to be con- 3 Rep. 7. 
ſtrued ſtrictly; yet even in theſe the Intention of the Legiſlature is to be Hey4in's C 
regarded. . 8 Mod. 65. 
It is declared by the 25 E. 3. to be Treaſon for a Servant to kill his Pld. 86. 
Maſter. A Queſtion being made upon this Statute, whether a Servant, who 22 and 
had killed his Maſter's Wife, ought to have Judgment to be drayn aud hanged, Oer. 
or only to be hanged? It was held by all che Judges, that this is Treaſon, + 
and the Judgment was that he ſhould be drawn and hanged: And by 
Cote Juſtice, Although Statutes, which encreaſe a Puniſhment beyond what 
it was at the Common Law, are penal, and ought not to be \extended by 
Equity, yet the Words of theſe ought to be conſtrued according do the 
Intent of the Makers of them. | f a 
1 
The 


Platt and The 
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Statutes. 


Cro. Car. 71. The 7 H. 7. c. 1. and the 3 H. 8. c. 1. make the Departure of a Sol- 
The Soldiers dier from his Captain without Licence Felony. A Queſtion ariſing whe- 
2 ther the Departure of a Soldier without Licence from his Conductor, to 
whom he was delivered to be brought to the Sea-ſide, was Felony ? It was 
reſolved, by nine Judges againſt three, that it was Felony; for that a Con- 
ductor is a Captain within the Intention and Meaning of theſe Statutes, and 
that Penal Statutes, when made for the publick Service and Good of the 
King and Realm, may very well be taken liberally according to the Intent 
of the Makers of them. NONE IT It | 
11 Reh. 34,35. An Offender, who had been guilty of Arſon, was ouſted of his Clergy, 
Poulter's Caſe: not withſtanding that it was not expreſly taken from him by Statute; and the 
Book adds, there are many Caſes in our Books, where Penal Statutes have 
been taken by Intendment for the Suppreſſion of a Miſchief, the Advance- 
ment of Juſtice, and the putting a ſtop to Crimes and heinous Offences, 
2 Brown. 110, All remedial Statutes, which are made for the good of the Publick, ought, 
111,110. although they are penal, to receive an equitable Expoſition; 
Plrw. 36. Statutes, that are penal to particular Perſons, may, if beneficial to all 
ee others, have an equitable Conſtruction z for every Statute is penal to ſome 
ron, . 5 Perſon: Yet, if the Extending it by Equity is more advantageous than 
10 Med. 117. prejudicial to the greater Part of the People, it may by the Rules of Law 
2 Brown. 302. be ſo extended, | | | 
10 Med. 282. The Statute of Marlebridge, c. 24. of Waſte, is penal; yer, becauſe it 
Hammond and is remedial, it has been interpreted by Equity. The Words of it are, Fir- 
725 marii non faciant vaſium : But it has been held that the Word Firmarii 
ſhould extend to Strangers, and that this Statute extends to Waſte omittendo, 
although the Word is factant, which literally imports active Waſte. 
Prec. in Ch. Tt was inſiſted, that the Statute againſt Simony, being a penal Law, 
OO ought to receive no Aid from a Court of Equity: Sed per Wright Lord 
47% S. Keeper; This Court will aid remedial Laws, notwithſtanding they are 


penal, not by making them more penal, but to let them have their proper 
Effect, | | 


65 2 


10. Divers other Rules to be obſerved in the Conſtrufion ok 
Statutes. | 


Heb. 9. Such an Expoſition is to be made of any Act of Parliament, as does not 

Moore and ſuffer it to be eluded. | | 2 

Huſſey.3 Rep.7. | | 

11 Rep. 73+ | | g 

2 Inf. 611, All Statutes are to be conſtrued for the preventing, as much as poſſible, 

614 of Delay. a N 8 

1 Inft. 360. Acts of Parliament ate to be ſo conſtrued, that no Man, who is inno- 
| cent or free from Injury or Wrong, be puniſhed or endamaged. 

Cart. 136. No Statute ſhall be interpreted fo as to be inconvenient, or againſt 

Hughes and Reaſon, 9 | | | | 

Hughes. 

1 IA. 97. 5 Rep. Cawaric's Caſe. 


- 


Sid. 232. By the 12 Car. 2. c. 17. All Parſons preſented in the late Times, who 
Crawley and ſhould conform as in that Act was directed, were to be confirmed in their 
Fe Churches, notwithſtanding any Af or Thing whatſoever : Yet it was held, that 
this Act did not extend to the confirming one who had been ſimoniacally 
promoted. 5 e . pad N. 
10 Mad. 344. If the Meaning of an Act of Parliament is doubtful, the Conſequences 
2 _ and are to be conſidered in the Conſtruction thereof: Bur where it is plain, no 
* Conſequences are to be regarded; for this would be Aſſuming a legiſlative 
Authority. 
L 


Where 


+ Statutes. 653. 


„Where the Penning of a Statute is dubious, long Uſage is a juſt medium raw. 169, 
to expound it by; for Jus et norma loquendi is governed by Uſage, and the 170. Shepherd 
Meaning of Things ſpoken or written muſt be, as it hath conſtantly been ad Geld. 
received to be: But if Uſage hath been againſt the obvious Meaning of an 

Act of Parliament, by the only and common Acceptation of the Words, 

then it is rather an Oppreſſion of thoſe concerned than an Expoſition of 
6 


Statutes which give any new Remedies ſhall not have a liberal Con- 2 814. 63. 


ſtruction. | Pool and 
W RED Neet. 
An Act of Parliament creating any new Juriſdiction muſt be conſtrued 94.258, 260. 
|r ictly. | | Pierce and 
| Hopper. 
10 Rep. 75, 


It was held by the Court of Exchequer, that the Statute of the 6 G. 1. Bunb. 106. 
c. 21, which gives the Commiſſioners of Exciſe a Juriſdiction, to condemn arwick and 
in ſummary way certain Goods therein mentioned, ſhall be conſtrued very . 
ſtri&ly z becauſe it breaks in upon the ancient Juriſdiction of this Court. 
A private Act of Parliament, which only relates to one particular Thing, 2 Med. 57. 
1s to be interpreted literally. Threadneedle 
F and Lynam. 


(K) How Perſons guilty of Diſobedience to an 
Act of Parliament may be punilhed, 


W HENSOEVER a Statute giveth a Forfeiture or Penalty againſt 1 7p. 159. 
him who wrongfully detaineth or diſpoſſeſſeth another of his Duty 3 Lev. 290. 
or Intereſt, in that Caſe, he that hath the Wrong ſhall have the Forfeiture 

or Penalty, and ſhall have an Action therefore upon the Statute at the 
Common Law; for the King ſhall not have the Forfeiture in that Caſe ; 

and fo it was adjudged in the Exchequer, upon Conference with the other 

Judges, in an Information, for the treble Value, for not ſetting out the 

Tithes at Icl/ington in the County of Cambridge. 

As every Act of Parliament made againſt any Injury, Miſchief, or 2 J,. 55, 74. 
Grievance, doth impliedly give a Remedy; the Party injured may have an 10 Rep. 75. 
Action grounded upon that Act, although no Remedy is expreſly given. 
Wherever a Statute commands or prohibits a Thing for the Advantage 6 Meg. 26, 
of any Perſon, that Perſon ſhall have an Action upon ſuch Statute to recover Anon. 
Satisfaction for any Injury done him contrary thereto; for it would be 
ſtrange, if a Perſon could in ſuch Caſe have no Remedy but in Equity. 

If a Penalty is given by Statute, but no Action for the Recovery of it Pops. 175. 
is therein given, an Action of Debt will lie for ſuch Penalty. | > and 
e/ey. 

If any Thing is prohibited by an Act of Parliament under a certain Pe- 2 And. 127, 


nalty, and this Penalty, or any Part of it, is given to him who will ſuc 128. Kare 


for it, any Perſon, although not particularly injured by the Offence, may py Eames 
bring an Action or Information Qui tam for it. | 8 
But where a Penalty is given by Statute to be recovered in any Court gay. 178. 
of Record, this can only be recovered in the Courts at Weſtminſter ; for be- Waluyn and 
ing a Penal Law, it muſt be taken ſtrictly, and the Courts at Weſtminſter Smith. 
are thoſe in which-the King's Attorney General attends. 
In an Action upon a Statute giving a Penalty, againſt ſeveral Defen- Cre. E/z.480. 
dants, only one Penalty ſhall be recovered. 3 and 


Von IV. 8 D | But 


| 
| 
| 


Croftton's Cafe. 


„ r 
_ 2 _—_—_ 


" Statutes. | 


1 Fall. 182. Bur, if a Conviction be upon a Statute, which gives a Forfeiture, each 
The Auen and Defendant muſt pay the Forfeiture: For the Penalty, in this Caſe, is not in 
King. the Nature of a Satisfaction to the Party injured but a Puniſhment of the 
7 Offender z and although Debts are joint Crimes are ſeveral. 

Cro.Eliz 655, When an Act of Parliament commands or prohibits any thing generally, 
Croucher's the Perſon guilty of Diſobedience to it, beſides being anſwerable in an Action 
4 Inf. 131, ©© the Party thereby injured, is alſo liable to be indicted for his Con- 
163. tempt of the Law. | 


2 Sid. 209. But if the Thing commanded or prohibited can only be oy — to 
Rex and one or two Perſons, as if it be to repair the Bank of a River, for want of 
doing which the Ground of a certain Perſon is overflowed, no Indictment 

lies; the Remedy here being by an Action upon the Caſe. 
So if a Statute extends to all Perſons, but chiefly concerns Diſputes of a 
private Nature, as thoſe relating to Diſtreſſes between Lords and Tenants, 


4357 288. an Offence againſt ſuch Statute is not indictable. | 


Fitzg. 66. If an Act of Parliament only inflicts a new Puniſhment upon the Perſon 
> and guilty of an Offence, which was before puniſhable at the Common Law, fuch 
0 l 337, Offence is ftill puniſhable as it was before the making this Act. The 
Crime of Forgery, notwithſtanding the 5 Eliz. is at this Day puniſhable in 
the ſame Manner as it was at the Common Law. 
Cro. Ja. 643. But an Indictment againſt the Defendant, for acting as a Juſtice of Peace, 
Caſile's Caſe. not having Lands to the Value of forty Pounds per Ann. was held bad; be- 
Micb.21 c.. cauſe a Penalty is given; and the Method of recovering it is preſcribed in the 
Statute which prohibits this. Et per Cur, Where a Statute appoints a Pe- 
nalty for the doing of a Thing, which was no Offence before, and directs 
how it ſhall be recovered, it ſhall be puniſhed by that Means and not by 
Indictment. | 
1 Mod. 34. Since this Caſe it has been laid down, that, if the Thing commanded or 
prohibited by Act of Parliament is of a publick Concetn, an Offender may 
1 Vent. 63, be indicted, although the Offence is a new created one, and a Penalty with 
Sid. 20g, the Manner of recovering it is appointed; for that the giving other affir- 
mative Remedies ſhall not, without the negative Words and not otherwiſe, 
take away the general Way of Proceeding, which the Law appoints for all 
Offences, 5 a Tt | * 
2 Hawk. 211. The former is however the better Opinion; for it ſeems to be now ſettled 
Show. 398, that, if any Statute appoints a particular Method of Proceeding againſt an 
Fine: 47. Offender, as by Commitment, Action, Information, &. without men- 
tioning an Indictment, no Indiftment lies; becauſe, as the other Methods 
of Proceeding are only mentioned, that by Indictment ſeems to be im- 
pliedly excluded. | | 
2 Hawk. 211. But it has been adjudged, that if ſuch a Statute gives a Recovery by 
Action, Bill, Plaint, Information, or otherwiſe, an Indictment may be 
upon it. 
Stra. 828. "By the 12 G. 1, c. 35, a Penalty of twenty Shillings per thouſand is given 
83 for burning Place Bricks and Stock Bricks together; but there is in this Act 
| no Appropriation of the Penalty nor any Method of recovering it directed. 
Upon a Demurrer to an Indictment for this Offence, the Court held, that 
this, like every unappropriated Penalty, was in the Nature of a Debt to the 
Crown, and ſuable for in a Court of Revenue, but that this Offence was not 
indiftable. | 1 1 * 
Whenever a Statute makes any Sy Criminal, which was not ſo before, 
an Information will although not given by. expreſs Words lic, 5 15 


Hil. 21 Car. 2. 


; Mod. 5. 
Troy's Caſe. 


* 


(i) Ot 


* * — — —— —— — — —— 
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(L) Ok pleading Statutes. 
I. Df publick Statutes. 


Publick Act of Parliament may be pleaded generally, without 1 08 


ting it: For the Rule of Law is, that the Judges are, ex Officio, N 
bound to take Notice of all publick Acts. . : 2 Pari = 
2 Roll. Ab. 465. Gre, Blix. 601. D 337. 


Upon this Principle, that the Judges are of themſelves to take judicial 2% Rep. 28. 
Notice of a general Statute, it is held, that Nw! tel Record cannot be pleaded 77* "oe 
to ſuch a Statute, Gop forbid that, if the Record of a publick Act of — Cr 359 
Parliament ſhould be loſt, or conſumed by Fire or any other Means 
this ſhould tend to the Prejudice of the Commonwealth. In ſuch Caſe the 
Judges might, either from ſome printed Copy, or from ſome. Record in 
which it had been pleaded, or in ſome other Way, inform themſelves of che 
Contents of a loſt Statute. 

Where Part of a Statute is publick and the reſt. of it private, them | _ 10 Rep. 57. 


no Neceſſity that th Part which is pablick ſhould be ſpecially pleaded, 70 (range 


Caſe. Hob. 227. 
Sid. 24. 


2. Ok pꝛivate Statutes, Y 


If a Perfon Woeld avail himſelf, in pleading, of any Part of a pri- 4 Rip 76. 
vate Act of Parliament, it muſt be ſet out ſpecially : For, unleſs this HollndsCefe 
is done, the Judges cannot take judicial Notice of any TROP therein 466. 
contained, | 2 Med. 57. 

nenen Dear, pl. 339 

A ſpecial Statute may be put in a Tit, and tried by the Record, upon . H C. L. 16. 
Nul tiel record pleaded, unleſs it is produced exemplified, as was done in 8 Rep. 28. 
the Prince's Caſe; and therefore the Plea of Nul tel record was bh that 7% Prince's 
Caſe refuſed. es 


* 


. The general Rules which muſt be obſerved in pleading Aits 
ok Parliament. 


The Title thereof need not in pleading a Srarute be fer out; becaut: this Ze. Rem. 77 
is no Part of the Statute. Th Chance and 
Adams, 
There is no Neceſſity, that the Preamble of an Act of Parliament ſhould 6 Med. 63. 
be ſpecially pleaded :, For, although this uſually contains the Morives of Mill; and 


making an Act of Parliament, it is no Part thereof. 3 ' 3 Me $449 


If a Thing might have been done at the C05 Law, and { Statute 12 Med. 497 
comes and makes certain Circumſtances neceſſary to the Validiry thereof, ys 
this ſhall not alter the Manner of 3 which was Wurden the 
making of ſuch Statute. 

A Tenant for Years cannot, ſince the 29 Car. 2. c. 3. allen over his liid. 
Thin without writing: But, as he might have done this at the Common 

owe an Aſſignment way be pleaded without alledging it to have' been in 

Writing; and it may be given in Rvidence chat it ne 


in . 1 
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7314. But where the Power to do a thing was originally granted by an Act of Par- 
liament, it muſt be ſhewn, in the Pleadings, that the thing was done accor- 
ding to the Direction of ſuch Act and every ſubſequent one thereto relating. 

Bid. If a Will of Lands is at this Day pleaded, it muſt be ſhewn, that it was 
in Writing, as is by the 32 H. 8. c. 1. by which Power to make ſuch a 
Will was firſt given directed it ſhould be: And it muſt alſo be ſhewn, that 
the further requiſites made neceſſary by the 29 Car. 2. c. 3. have been 

| complied with. _ 1 1 | 

Srra. 1066. When. a temporary Statute, which has expired, 1s continued. by a ſubſe- 

Rex and quent Statute, it is ſufficient to plead the former without taking any Notice 

Morgan. of the latter. | 5 

Plew. 206. But, if one Act of Parliament has prohibited a Thing to be done, and 

Stradling and another is after made which inflicts a Forfeiture on the Perſon who ſhall 

Megan.” dd) that Thing, he, who ſues for the Forfeiture, muſt plead both theſe Acts; 
for they are to be conſidered as one Act. ee >, 

Eu. 105. Exception was taken to a Replication, becauſe only Part of a Statute 

Falnerſens had been therein recited ; and it was inſiſted that the Whole of it, as is 

32 = © Uſual in other Matters of Record, ought to have been recited : But the 

Cre. Fa rat whole Court agreed that this Replication was good; for no Man is obliged 

2 Fo. 50. to recite, in pleading, any more of a Statute than the Clauſe which makes 
for himſelf ; | 

Plow. 410. But if there is, in that Clauſe of an Act of Parliament which. is to be 

1 and recited; any Proviſo or Exception, this muſt be recited, although it ſhould 

Bro. Plhag, make againſt the Party reciting it: For, as the Proviſo or Exception is 

pl. 164. parcel of the Clauſe, the Clauſe, if this was omitted, would . not be per- 

LA. Raym. 1 20. fect Law. ; | 

Cre. Fa. 140. If one Party, however, has only pleaded ſuch Clauſe or Clauſes of a 

Read and @ Statute as it was for his Intereſt to plead, the other Party may plead any 

2 other Clauſe or Clauſes of the ſame Statute. | 


Lad. Raym. 1 20. | | 

Id. Raym. If in pleading a Statute it is ſaid, that the Parliament at which it was 

23 made continued u/que ad a certain Day, the Words u/que ad do in this 
it an 


Caſe include the Day to which they relate; for it is uſual to ſay, that a 
Parliament continued uſque ad a certain Day quo die it was prorogued : 
But in all other Caſes the Day, to which they relate, is by theſe Word 
uſque ad excluded. | 


Rothwell. 


4. Some Rules, koz pleading Statutes, which relate to par- 
ticular Parts of the Pleadings. 


2 Inf. 121. Tt is a Rule of Law, that, when a Statute introduces any new Action, 


pl. 75 * . X . a; £5.06 ? 
Bro. A. ſox But if a Statute, which gives a new Action, aſcertains the Form of the 


4 Stat. pl.47. Writ to be uſed, as is done by the Statute giving a Formedon in deſcender and 
*. Park" by other Statutes, it is not neceſſary to mention ſuch Statute in the Writ z 
7. 75. for the Writ itſelf is in this Caſe a recital of the Statute. | 

Bro. Ad. ſur If an Action, however, that was at the Common Law, is given in 
2 Stat. 5. 47. any new Caſe, the Act of Parliament, by which this is given, need not be 
3 recited in the Writ. 2 x | 1 1 5 
Bro. Ad. far In an Action of Treſpaſs. brought by an Executor de bonis aſportatis in 
45 Stat. pl. 47. vita teſtatoris, there is no Neceſlity to recite in the Writ the Statute by 
3 5 ar which ſuch Action vas given; becauſe an Action of Treſpaſs was at the 

; Common Law in other Caſes, 7 ors 
2 Where 


- 


— 
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Where a Statute 


* 


* — . * FEY 


gives a Plea, the Plea muſt be in the very Words of 11 Med. 207. 
fuch Statute, | Thr WP INOS | | Hal! and 


"RS | Holliday. 8 
5. Ok Wil recital of Statutes in Pleading. 


I one Party miſ. recites the Matter, Year, Day or Place, in Pleading an Bre. Part. 
Act of Parliament, the other Party may demur generally: For there is no ,. 8. 
fuck Act; and he who undertakes to ſet out a Law muſt do it truly. Gro. Jac 21ts 
rnd ep "th 9s 2 Hawk; 246. 

If a Man recites a certain Statute as made on ſuch a Day, and the Statute / 29,84, 
was not. made on that Day, he has, although it be a general Statute, failed: Parrriage and 
For he does not refer the Statute. to the Knowledge of the Judges, as he Sarge __ 
would have done if he had faid againſt the Form of the Statute in ſuch Caſe *'* Pl. #7: 
8 if he had ſaid ſo, the Law would have referred the Thing to p 
uch Statute as had been apt for it: but, as he has recited one and did not 
Incend any other Statute, if there be none ſuch his Action is grounded 
upon that which does not exiſt; and the recital of the Day, which was 
here ſurpluſage, does vitiate if it is miſ-recited. ” ri OR 
The 32 H. g. c. 9. was recited to have been made at a Parliament held pins 79,84. 
the twenty-eighth Day of April in the thirty-ſecond Year of the Reign of Partridge and 
Henry the Eighth, whereas in Truth the Parliament began the twenty-eighth SL. 
Day of April in the thirty-firſt Year of that Prince's Reign, and was conti- mT Ja. m ? 
nued by Prorogations till the Time of making this Act, ſo that no Parlia- e 
ment was held as the Plaintiff had recited. f was held, that for this Miſ- 
recita? the Count ſhould abate. | Eder W 

But in Debt upon the Statute of E. 6. for not ſetting out Tithes, the 4.126,12. 
Plaintiff declared, that whereas on the fourth Day of November in the ſecond % and 
Yer of the Reign of Edward the Sixth it was enacted, c. It was inſiſted 13 441 
upon, in Arreſt of Judgment, that there is no fuch Statute, becauſe the 5. 110, 177. 
Parliament began in the firſt Year of that Prince's Reign, and was continued 3 
by Prorogations to the Time of making this Statute? Sed non allocatur, Et per 8 
Cu: There are a thoufand Precedents to the contrary, and in reſpect of the 8 
conſtant Uſage, in reciting this Statute as the Plaintiff has here done, vW-e 
will not alter it; for it would diſturb a great Number of Judgments, and 
multitudo errantium tollit peccatum. | g 0 

It is very plain that this laſt Caſe was ſo determined, fot the Sake of con- 
| forming to ſome wholeſome Maxims of Law, as Stare deciſis, Intereſt reipub- 
Hire res judicatas non reſtindi: Bur the Doctrine laid down in the yenerable 
Plawden, ſcems, nevertheleſs, to be founded in ſtrong Reaſon. 8 | 
Tue ſafeſt Way of pleading an Act of Parliament is to ſhew, that the Ld. R. 
Parliament was holden on ſuch a Day of ſuch a Year of the King, without 219: Birt | 
raving any Notice of its Commencement : For the Court is bound to take ind M08. 


ty 


} 


judicial Notice of the Commencement of a Parliament, and alſo of its LA 
Prorogations and Seſſions. | F 


| ' 8 : pA 23 Lutz, I 49, 1 
A Mif-recitat of the Day of the Commencement of a Parliament does Me. 551. The 
not, even where it is a private Act, vitiate: For, although wet. br. we are Biſbep of Ner- 
not zx officio to take Notice of the Contents of ſuch an Act, the Commence- 14. 2 an 
Av TW js . | | wr! Ran. 
ment of a Parliament is a publick Thing of which they are to take 210 343. 
Notiee. 1 „ "5, $0": 7 $ Sonu 
IIS fa £4 ifrfig 15-435 4 ds F "UAE % P $3 14 : = 1 
Ik a Statute is recited to have been made at a Parliament held on a. certain 12 Mad: 607: 
Day; by Procogation,;' whereas it was in Fact held on that Day by Adjourn- 4½% 217 
IN. , - . Mod. 24t. 
ment, this Miſ-recital is fatal: For, as an Adjournment does not put an End 14. ag.” * 
to a Seſſion, the Day of meeting, after ſuch Adjournment, is only a Day TR \ 
of the ſame Seſſion which was before began. | 


Bus 2 Miſ.recual of the Day of roaking an Act of Parliament, which Berga gl. 
But, recual o y g » Which »Fe a's 8 


is fatal in a Declaration, would not have been fo in a Plea in Bar. pes 
Vol. IV. 8 R A Re- 7 . 
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Me. 302. A Rep cy in reciting the Time of holding à Parliament is fatal. 
Lang and As if it is 1d on ſuch a Day in the firſt and ſecond Year of the Reign of a 
* 4. Certain King: For it is impoſſible that one and the fame Day ſhould be in 
au 2% yo Years. | 
Ld. Raym. A Statute was alledged to have been made on the twelfth Day of November 
1224. 4". in the ſixth Year of the Reign of William the Third, whereas, the Queen 
being at that Time alive, the Stile was William and Marty; and for this Miſ- 
recital the Judgment was arreſted. 7% i 1 4 ta DP 
Id. Raym. 759. As the Title of an Act of Parliament is no Part of the Act, the Miſ- 


Paſcb. 8W.3.recital of this is not fatal. 
Chance an , | Pe : 


Hardr. 324 This laſt Caſe, which was in the Court of Common Pleas, appear 
Paſeb. 5 Car. have been determined upon the Authority of one in which Hale, Ch. B. 


2. The Alion determined the ſame Way. 
ney General and iP: TIE) 
Hutchinſon. 


6 Med. 62. But in a later Caſe it was held, that the Miſ-recital of the Title of a 
Mich. 2 4. Statute does vitiate: And by Holt, Ch. J. Ic is very true that the Title of 
— and an Act of Parliament is no more a Part of the Law, than the Title of a 
e, Book. is a Part of the Book; and there is, for that Reaſon, no Neceffity 
| to ſet it out: But, where a Party does ſet this out ſpecially, he thereby ties 
himſelf up to an Act ſo intitled, and if he cannot produce one he is gone. 
The ſaying of Hale, if at all, was ſudden; and, notwithſtanding my great 
Veneration for him, I cannot agree with him. Gould, J. agreed with the 
Ch. J. Parwell, J. gave no Opinion: But ſaid, that he had concurred with 
the other Judges of the Common Pleas folely upon the Authority. of the 
A Opinion of Hale as reported in Harares. - * n 

Cre. Flix 236. Although publick Acts of Parliament need not be recited in pleading, 
< > way yet if a Party takes upon him to ſet out one of theſe ſpecially, and miſ. recites 

84 224088 it, ſuch Mil-recical is fatal. | N. 0 86 


2 Mod. 99. Freem. 311. 


* 


8 to 
B. had 


Ld. Raym. If, in pleading a publick Act ſpecially, the Concluſion is contra; formam 
382. Platt Statut: or contra formam Statuti in bujuſmodi Caſu editi, a Miſ-reciral does not 
1 34 vitiate z becauſe, as a publick Act needed not to have been recited, the 
Ons. Car: 233. Judges will, although ic be miſ-recited, take judicial Notice of the true Con- 
Freem. 311. tents of fuch Act. But, if the Concluſion had been contra formam Statuti 
preditti or vigore Statuli preditti, the Mil-recital would have been fatal; 
for, by this Concluſion, the Pleadings would have been tied up to the. miſ- 
recited Statute. 3 
Cro, Elia 243. The Miſ-recital of a publict Act is ſo fatal, that the Court, well knowing 


Love and there is no ſuch Statute, cannot, even if both Parties ſhould agree that there 


M otton. is ſuch a one, give Judgment. 


Sid.356. Hil, A private Statute being miſ-recited, in pleading, the Plaintiff demurred : 
19 Car. 2. But did not ſhow the Mil-recital for Cauſe. The Court doubted, whether, 
Holby and as this was a private Statute, they could, either from a printed Copy, or from 


: _ the Record, or otherwiſe, take Notice that the Statute was not as the De- 
2 fendant had recited it; and the Caſe was adjourned, 5 
Ld. Raym. It has been ſince held, that, although a private Statute be miſ-recited in 


382. Mich. pleading, the Court muſt take it to be as recited, unleſs it is denied to be 
10S Platt j by pleading Nul tiel record; or ſhewn to be otherwiſe, by alledging that 
2 Med, 241. it is further enacted, Sc. and then if the Miſ-recital is material Advantage 
bs may be taken thereof. — ee dar A 
Gre fore } 36, Every Miſ-recital of an Act of Parliament, which alters the Senſe thereof, 
Row: N . 5 ey. BREE Ek ain” | A 
2 Med. 98. | 5 N | 
7e. Elis. 186. The Words of the 8 H. 6. c. 9. are, if it be found by Verdict, or in any 
| I Rey 2 11 other Manner by due Form of Law, that the Party, Ce. In reciting this 3 * 
382. 7 CoM : 8 , * | 6 


F cg. x * 


the Words or in any other Manner wete omitted. This was held to be a 
fatal Miſ-recital z becauſe the Senſe of the Statute is thereby altered, it be- 


ing tied up to a Recovery by Verdict only: But, if the Miſ-recital had been 
in a Point not material, it had been otherwiſe. 


By the 8 Eliz. c. 2. par. 3. it is enacted, That if any Perſon ſhall cauſe Crs Bliz.246, 
any other Perſon to be arreſted to anſwer in any Court, where any Liberty or Pri- Lander plan ben 


vilege is uſed to beld Plea in any Action or Action: perſonal, &c. In reciting dad C, ib. 


this Clauſe the Word perſonal as omitted. This was held to be ſuch _ 1m Car.1 90 


Mifrecital as viuated ; becauſe this Act was recited to extend to all Actions, 
whereas it did in Truth only extend, to perſonal Actions. 


But the Miſ- recital of a Statute, in ſome Words which are not material, Cr. Car. 136, 


does not vitiate. 522. Id. 
Raym. 382. 
| g 2 Mod. 98. 
In an Action of falſe Impriſonment the Defendant juſtified under the G43. 246. 
x M. c. 3. One part of this Act being recited in theſe Words, if any Perſon Croft and 
ſhall malicioufly nd contemptuouſly moleſt, c. it was upon a general Demurter ne. 
inſiſted, that the Words of the Act are in the be maliciouſly or con- . N 47» 
temptuouſly : Sed per Gur' : Where the Words which precede and follow COL 
Diguactive are of the ſame Senſe, there the Meaning is not changed by 
uſing the Copulatiye and in the Room of the Disjunctive or : But if the 
Words had been of a different Import, as by Word or Deed, it would have been 
otherwiſe. Another Part of this Act was thus recited, by the ſaid Juſtices 
or by the better Part of them, To this Recital it was objected, that the 
Words of the Act are or by the mote Part of them : But this Objection was 
likewiſe over-ruled. ' 
The Words of the Statute of Wincheſter are, foraſmuch as from Day to 2 Med. gg. 
Day Robberies, Murders, Burnings and Theft, be more often uſed than, Sc. 2 Je. 51. 
In an Action againſt a hundred brought, by a Perſon who had. been robbed, 
upon this Statute, - it was recited Nobberies, Murders, Burning of Houſes, 
and Theft + But, as the Plaintiff*s Caſe was only concerning a Robbery, the 
Court were all of Opinion, that the Miſ-recital of the Statute as to Burning 
did nor vitiate. 3 
A Miſ-recital of a private Act of Parliament is cured by a Verdict: For Ld. Raym; 
Advantage ſhould have been taken of this by pleading Nu! tiel Record, or 382. Plate 


by ſhewing the Act to have been otherwiſe. yt ep 41. 


© But a Miſ-recital of a publick Statute is not cured by a Verdict: Nor can C-. El 23. 


the Court, who are bound to take Notice of the Contents of ſuch a Scatute, _ and 
proceed to give Judgment, becauſe they know the Statute to be othet- 
_ wiſe. | 
It has indeed been laid down, that a Miſ-recital of a publick Statute in Sy/e: 231. 
Words that do not go to the Ground of the Action, is after a Verdict help- Boomer ard 
ed by the Statute-of Jcofails. RV fs Ce. 
This Doctrine does not however appear to be well founded; for it is 
built upon a Suppoſition, that a Miſ-recital in Words that do not go to the 
Ground of an Action, which muſt mean immaterial Words, wants to be 
helped: But, if the Caſes juſt mentioned are Law, ſuch immaterial Miſ- 


recital does not vitiate, and conſequently cannot want the Aid of the Statute 
of Jeofails. A 


6. Ok Surplulage in reciting an At ok Parliament pleaded. 


An Act of Parliament for Reſtitution of Heir, after Attainder of Trea- Bre. wg. Ot 


' fon, enabled the Heir to enter. He did enter, and brought a Scire facias Surpl. pl. 8. 
againſt J. N. Quare terra reſumi non debet et liberari guerenti. The Word 

reſumi was not in the Act: yet the better Opinion was, that this Surpluſage. 

even in a judicial Writ, did not vitiate. | | | 

Fo Summons 


Summons and Seber⸗ 


AI 
| HIS Title is. diſtinguiſhed | in Uo eee by thoNeme of Sun. 
mon and Severance; but the proper Name of it is Severance 3 
bor the Summons is only a Prodceſs, which muſt, in certain 
Caſes, iſſue betore Judgment of Severance can be given. 
Severance is a Judgment, by which, where two or more are joined in 


an Action, one or more of theſe is ae to ur dan loch Aktion 
W K gem 35; 


! y ; i nf . 2 
1 5 * . \ + * Gs © 44408 


\ 


Ch 


It wilt bigs 91 proper to ſhew: | 5 5 | 


(B) By whom a Juvgment of Severance may ky ci « 
(C) Where a Summons muſt Mie, befoze a Judgment of 
Severance can be had. 
(D) 3 Eine Judgment ok Severarice wuſt be 
pꝛaꝝ nu i 30 * 1. 
E) UAho may baue a Judgment of Sebranes. 118 
(F) In what Aſtions Judgment of Severanee may be. 
() Where the WMrit abates, notwithſtanding there has 
been à Judgment of Severance... 


(H) The Conſequence of a Judgment of Severance to the 
Party levered. 


* 
Fug 


ii * 


SY, 3 


© he aeg, ot a "EIT of Sever- 
ante in many Caſes, 


15 is a Princil of Law, that, where two or more have a joint Right 


S 4% © 


1 Inſt. 180. Joint. Tenants muſt implead jointly : for they claim uhder one and the 


ſame Title. 
1 bf. 163, So Parceners, who make but one Heir, muſt, in order to recover the 
164. Poſſeſſion of their Anceſtor, be joined in one Præcipe | 


Gedelph. Orb. Executors, becauſe the Right of their Teſtator devolves on all of them, 
Leg. 134- muſt like wiſe alt join in an-Action for the Recovery thereof, 
A. 3. 


Cert 61, » 1 | | | And 


. 
. 
— * , - 
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2 


And wherever the Right of Action is in two or more Perſons, and they Cre EH 554. 
have not all joined in one that is brought; the Defendant may plead in Peeriag and 
Abatement : For, if one could recover in ſuch Caſe fingly, every other might _ un? Rep. 
do the ſame ; and by this Means. a Defendant would be liable to anſwer in ee on” 
divers Actions for thè ſame Thing 3 Lev. 354. 

„ | „„ | | 3 1 Mod. 101. 

7 It is indeed in the Power of any one or more, where two or more have a 1 %. 139. 
joint Right of Action, to commence a Suit in the Name of all in whom Bre. Sunn. 
ſuch Right is: But, notwithſtanding that a Plea in Abatement would be 2 Sev. 
thereby prevented, it would ſtill be in the Power of any one of them, ““ 17. 
by, neglecting to appear, or refuſing to proceed afterwards in ſuch Suit; 
to render it fruitleſs. 1 | | 
For if two or more join in bringing an Action, and one makes Default, Zo. Jann. 


the Nonſuic of him is the Nonſuit of them all. | any * pl. 2. 
| Pl 5. el. 7. 

Ss if divers join in a Writ of Error, the Aſſignment of Error cannot be Cre, El 892. 
by one without the others. Andrews and 

Ld. Cromwell, 


Io prevent the great Inconvenience, and the Failure of Juſtice, which Hard. 318: 
would be, if all, in whom there is a joint Right of Action, ſhould be M and 
| precluded, by the Negligence or Colluſion of any one of them, from having ng 2 
the Effect of a Suit for the Recovery of ſuch Right, the Law has pro- 95 pl. 4. 
vided, that, if any one of thoſe Petſons, in whoſe Name a joint Action d. 16. 
is commenced, does not appeat, or after Appearance makes Default, the 
other or others may have Judgment ad ſeguendum ſolum, ot in other Words 
a Judgment of. Severance. .,  _.. .. t | | 
If two bring Aſſize, and one comes not at the Day, a Summons ad ſe- Bro. Sum 
quendum ſimul may iſſue z and, if the Party ſummoned does not appear at «nd Sev. pl. 4. 
the Return of the Summons, the other Party may pray Judgment ad ſequen=# 18. 
dum ſolum. | | | 
So if Eight have joined in an Aſſixe, and Five of them are non- Bre. Summ. 
fulted, 'or will} nat! ſye, Judgment of Severance may be againſt theſe =o — 
Five. K 
So in Quo Jure, by two, if one makes Default, Summons and Seve- rb. N. B. 
rance may be, and then the Nonſuit of the one ſhall not be the Nonſuit of 12. 
dhe other. 1 0 ? | . ; | % 1% 
The Conſequence of this Judgment is, that, norwithſtanding the Severance 
f one or more who did not appear or made Default, the other Plaintiff 
- Plaintiffs in the Action may proceed in the Suit. | 2 
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(B) By Whom a Judgment of Severante may 


F 


N HE juſtices of Niff prius have no Power to give a Judgment of Se- Bre. Summ? - 
: 4 verance; for this can only be done by the Juſtices of that Bench where 8 . 
che Record is. FFC 4. 4 


PAX. — 


* 
PR M 
* 
— ” *% 4 1 1 
* 


. (C) Where 


662 


Summons and 55 


9 2 E x 


. SELLS * * 
eee Sd ente bn. 


where. a-Summons 43 (ikue ! reſo a 
Judgment bf Severance tan be hab. 


: V 7 t tiffs in an Actiop, and one of Heb 
2 1 252 FH 4 appoarey, he Me 1 Joy ment pf, Se-; 


0 


a Sev. pl.  vorance 2 be given againſt; him: For it. is a geacral that a Nomuit 
10. 60. is in no PR We he belpre Ace becauſe a Fri may have Wen 
8 chaſed d. in the P Name without his, Frivity. 


Bro. Summ. Hut if two 2 ee have both appeared, and in one makes 


and Sev. fl. io. Default, the, Court, may, rb e any 83 _ give 
Kare 15 Judgment of Severance, © 


$ Mit A ; . z - 4'2 


*\ 


] 106959 30779 0 z fƷN,eͥ a e om Toit? 5 al nioi 271 i og 
26 K 2 4 9199530 9} 3Hom' ty 900; Ho 
(v) At what Time Judgiitent ak Severance 


10 fn 
i 


muſt be payed: 8 VA 54013 \ 0 a 0 | _- 
, k $1.3. 431 "4 (! 404 6 © 1 4 , ; 
Cro. Fanny. Sed Severince' can be piven in 4 Writ df Elie, vile i i 


© J 
— and N. prayed before the Pefendant has e in Null ft erratum, 91 70 
nedflone. 


2 Lilly Pr. But ſuch Judgment may, be after Joinder i in ; the Ade est! of Error! 


4. 


| Reg. 663. 3 
> . | 1 TY 


* NH 3 +. 4 Fe — 
„ * — 9 4 : TY : 


. 43141 s 712 10 44 . 
N 2 . 1 


; caps mar . a Judgmene-of Severs 
ance. ond ad 


and two qiſfeile {TL 3 two. te two, "who 
are diſſejſed, may bring Aſſiſe in the Name of the four; and the other 


177 9 


Brg Sum, 571 F four are tral FEE 
— 51.17. 
two may be u ſevered. 
5 Med. 150, So Severance may be in Avowry by Joint Tenants, becauſe they walt 


151. Pulles join in ſuch Action. 
and Palner. 


Ney 1. Farmer But where two Joint Tenants had acknowledged a Statute, upon which 

and Downes. their Land was taken in Execution, and after, upon the Invalidity of ſuch 
Statute, they joi in dries g an Audita querela, it was held that no Se- 
verance bout? be; or, the Wrong done to one by the Execution of the 
Land being no Wrong to the other, they bught not to have Joined, but 
each ought to have brought his Audita querela. 


| -  Tengncs ut mmon are not in general iftitled to Judgment of L 
; e * be as heit Rights are diſtipct, they are not obliged to join in an Acti 


ut they may have it in Quare impedit; becauſe, as an Advowſon is a 

Thing which cannot be divided, they muſt join in an Action for the Reco- 
very thereof. 

1 Toft. 164, If two or more Parceners have joined in an Action, for recovering the 


Poſſeſſion of their Anceſtor, Severance may be; becauſe in ſuch Action they 
could not avoid joining. 


1 Inf. 164. So if a Man having Iſſue two Daughters is diſſeiſed, and the Daughters 
die leaving Iſſue, their Iſſue may have Judgment of Severance : For, as one 
Rig deſcended from one Anceſtor, they muſt join in a Præci pe 3 and it 


vec: Ns 25 makes 


s ——_— — 
. n ” 


— — 
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makes no Difference, whether the common Anceſtot, ſeeing 5 was out of 
Poſſeſſion, died before the Daughters or after; for in both Caſes the Iflue 
mult make themſelves Heirs to the Perſon who was laſt ſeiſed. 
But if the Daughters in this laſt Caſe had been actually ſeiſed, and were Bro. Care. 
afterwards diſſeiſed, the Iſſue ſhall not have Severance, becauſe, as ſeyeral pl. 2. 
Ri ts deſcended to them from ſeveral Anceſtors, they ought not to join in e 
a Pyæti 4%, 
N Nag nent of Severance may be in an Action of Treſpaſs by Executors, C. /b. 
for taking the Goods of their Teſtator, becauſe, as rom in repreſenting © Orpb, * 134 


him make but one Perſon, they muſt all join in ſuch Aion. : 1 "4 
580 Rep. 37- 
80 Severance may be. in a Writ of Error, if the Perſons who have joined 6 Rep. 25. 
in it were under a Necellity of } joining in ſuch Males of INE. | : 8 
ro * 9 al 


But no Judgment of Severance can be given in any Cale, where ſuch 2 Ru. Abr. 
as might have had ſeparate Actions have Joined i in ones for it was theit 480. 
Folly ſo to do, | Fe hers A 
Ik. four Joint Tenants or Tenancs in Common briog  Quare Impedit, and Bro. Near: 
one varies from the reſt in making Title to the Aden no Severance Inped. pl. 24 

ſhall de, but the Writ ſhall abate 3 for they ought not to have joined in 

one Action unleſs their Title had been the ſame, 1 
A. B. and C. being jointly ſeiſed of certain Premiſſes, made a Leaſe there- Bro. Sum. and 
30 D. for Life; and afterwards B. and C. releaſed to A. In an Action of Sev. pl. * 
aſte by A. the Leaſe w _ by D. in Abatement z and it was in- 

ſited for him, that B. and C. ought to have joined in the Action, and to 

have been ſevered: But it was held, that, as their Right was gone by 0 

Releaſe, A. might very well ſue alone. | 


r) Jn what Actions Judgment of Seve- or 
rance may be, LS 


UDGMENT of 'Severance may be in Aſſae, Coſinage, Qu Jure, 1 . 149. 


J Se 
be recovered, | 41 * * +... 


Bro. 5.4. l 144 Fired *. 2. 12h.” Ke 67 


But it cannot be in Quid Juris clamat becauſe the Tenant ſhall not be 10 Rep. : 1h 2B 


cotnpelted: thereby to attorn to one only. FE Nad and 
e 2 00 3 3 1 lor MO 
Severance may likewiſe be in all mixed Adlon V 
„ei 2e 1 „ * Bro. Che 


Terre, J. . 
It may be in Zjecłione firme, becauſe the Land with well. as pin ako, r. | 
are thereby to be recovered. 


wile of Severance mx. for a fame Realan be in an Adtion of Bro. Sunni; 


_ ey TY and % 9. 
THE od 12, 15 | | „ 1G: e319 Yith lo Ste Me: 
80 * may is Derings of e For, as 4 | Warrain may baps be. 5 bd 
therein. recovered, this is a mixed Action. . Fo 2 b Bro e 
1503 12 i E411 0 118 S447 if! V2 te Terre, pl. 74. 
But it cannot be} in p Champeriy: Since this ados, as (cul Damage are Bro. Summ. 
to be coc by | iy ts 1 Parke: | i £2 and Sew N. 
1 8 15 be | +40” 1 


— 
1 44 
r * 


and all other Real Actions, in which the whole Thing deinangel is 0 Bro. Sum. and 


— a 214 — 
- —ͤ— —— — — — — 
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1 oft. 139. 7 18 in general true, that Judgment of Severance anna be in Perſonal 


Bro. Chart. Actions. | | 
de Terre, pl.7 4. 217 20 12 | | 1 | 
Bro, n E 8. Carr. 191. a in 1 late bi 7 


Gilb" Hift, C. Treſp als is Fomenitted ups the Eſtate of two 70 Joint: tenante, "they 
P. 196, 197. a ch is in an Action; yet no Severance can be: For, as. one of | 
gam theſe 8 5 have releaſed the who HOON he l ue. to, er op a 


$ . 
* — 


in Which one Man has, by his on Foly, pur himſelf into the Power of 
PRE. another. ONS % Gl, 

Carr 191. But Severance may is in a Perſonal Action brought by two or Were 

Riehl _ Exeeutors for, altbeugli any ohe of theſe ma ay give a Releaſe, ſuch"Releaſs 

— would be 4 Dedaſtavit iti him: But, as the tefüſing 18 Join In carrying on 


nens. Off. 


97 Exce. 906, the Suit is no Devaſtavit, if Severance could not be, any 6ne' Executor 
10% might, by colliding with-'a Debtor, * the Recovery of a Debt due to 
©. his Teſtator, witheut being guilty of a Devaſtuvit. f 
Hardr. 317. If two Fxedutors However declare in Trover for a Bond loſt in the Time 
Manly and of their Teſtator, but lay the Converfion after his Death; there cun in this 
_ br. Caſe be no Severance z* becauſe, as the Converſion, Which is the Giſt of this 
488, Action, was in their Con Time, it is like 'Treſpals of they own Poſſeſſion, 
in which Severance canhot be,' - - N 
1 luft. 139. Judgment of Severance may be in Aﬀtaine upon a Real. Action; for; 
Bro. Summ. wherever it might have been in che Principal yea * __ de in Anne 
—_— Ui a. upon ſuch Action. 
1 Inf. 139, So Severance may be in a Writ of Error, Scire Facias, or the like, if it 
6 Rep. 25- might have been in the original Action; for theſe, although” Perfonal 


Cre. Elis. 649. Actions, ſhall follow the Nature of the Action on which they are founded. 


6 Rep. 25. Judgment of Severance may alſo. be in ſome. n, 7 Err. ade it 


Ruddect's could nat have been in the firſt Aon. 121 
Caſt. n j | : : | 
Ja. 117, 616. Cre. Elix. 649. | Mam $4444 


SN The Diſtinction is, that, if any thing. is to be recoyered by the Plaintif's i in 


d ind Errar, there Severance: cannot, be 3, but, where the Writ of Error is only to 
— diſcharge the Plaibtiffs in it t from ſome Burthen, there it may be, 


2 649. Cre. Ja. 117, 615. PR) em 


Cre. Elia. 649 · Where two, Who are, Plaintiffs in, Debt on Bond, are barred by an erro- 
Rating and neous Judgment, and Coſts are taxed ; againſt them, if they bring Error to 
2 P . avoid theſe Coſts, no Severance ſhall be; but the Releaſe of the one fhall 
8 117, bind the other; for, as they were joint Plaintiffs i in the original Action to 
666. charge another, he, who now releaſes the Error, might then have releaſed 
n the original Action. 
c. N. 616. But TfYivers are Defendants in am Action, and vagen is againſt them, 
2 and and they bring a Writ of Error to diſcharge themſelves of the Cofty and 
6 Bp. 35: Damages of this Judgment, Severance may be: For, although tlie Coſts 
I 4 and Damages are a meer Perſonal Duty, it would be very hard, that the 
C. He, 49. Releaſe of any one, with whom the others are compelled to join in bringing 
05 75 19 Exxor, .ſhould ꝓrejudice all the reſt: Nay this would it into the Power 
N of a Plaintiff to ſecure himſelf always againſt a Writ of Error, nothing more 
bdeing neceſſary than to make ſome Perſon, upon whom he can n 0 
W 8 collude with bim, a Defendant 1 in the Action. 2 
Salli. 2 It has been held, that, if two arę outlawed, the Writ of Bows: to re- 
Symmonz and vctſe ſuch Outlawry muſt be in the Name of both, and, if only one ap- 


Bingoe, L 


— ** 
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pears, the other may be ſummoned and ſevered; and that then the Outlawry 
may be reverſed for the Benefit of him who appears. 

This Determination, if not miſtaken by 8588 ſeems to have 6 Rep. 25. 
been a haſty one; for it is laid down, and in Books of the beſt Authority, ReddectsGapt 
that where four, who had been outlawed in an Appeal, brought a Writ of oye OR. 
Error to reverſe this Outlawry and two of them made Default no Seve- — 
rance could be: Becauſe, as they might have had ſeveral Writs, it was their 

own Folly to join in one. LOA, .1 


, - 


Judgment of Severance may be in Audita Qyerela concerning a Perſo- 1 Af. 139. 
nalty : For, as this Action is by way of Defence, it would be very hard 17 "=": 


if the Nonſuit of one ſhould be the Nonſuit of the other, 6 "=P D 
DW | Cro. Elix. 649. 
| | | : Cre. Fa. 616. 
. Severance may alſo be in an Action upon the Caſe, Quare exaltavit ftagnum Gab. 5g. 
per quod ſuum pratum fuit inundatum. Ci Caſts 


— — oth ene eee n 3 4 " i 1 8 r 


(6) Where the Writ abates, notwithſtand- 
ing there has been a Judgment of Se⸗ 
verance. 


WW HERE two Jointenants bring a Scire Facias upon a Fine levied, 10 Rep. 134. 
and one of them dies after Severance, this Writ, becauſe it is a Read and 


judicial one, ſhall not abate, e 
But if two Jointenants bring a Real Action, by original Writ, and one Cre. Car. 5741 
dies after Judgment of Severance, the Writ does abate. — 008... 
| ryden. 
| 10 Rep. 134. 


So if ewo Parceners join in a Real Action, by original Writ, for Recovery to E. 135. 


of the Poſſeſſion of their Anceſtor, and one of them, after being ſevered, Read and 


dies the Writ ſhall abate. - Redman. 
Cro. Fa. 19. 

Cro. Car. 574. 

The Reaſon is, that in both theſe Caſes the Survivor, who is by the 11 Rep. 45. 

Death of the other intitled to the Whole, may have an original Writ to G-4/rey's 626. 

recover the Whole: And whenever the Words of an original Writ, which OO _ - 

when it was ſued out were proper, become untrue or unfit for the Partys 5" 

Caſe, and he may have another Writ that agrees with the real Truth of his 

Caſe, it ſhall, even where the Alteration is occaſioned by the Act of God, 

abate; for the Law will not ſuffer a Man to recover by an original Writ, 

the Words of which are falſe or unfit for his Caſe. | 

But if the Words of a Writ become, after Severance, untrue or unfit 10 Rep. 134 

for the Party's real Caſe, by ſome Act of his own, the Writ does not, as Read and 

it does when it is from the Act of God, ipſo facts abate, and is only abate- Nn. 

able; becauſe in ſuch Caſe it would, if there had been no Severance, have 

only been abateable. | ed” Goon a 

If two Parceners, however, or two Jointenants bring a. Quare Impedit, 1 Iaſt. 197, 

and one dies after Severance, this Writ, notwithſtanding it is an original * 

one, ſhall not abate: Becauſe, as an Advowſon is a Tning of which no 71% 

Diviſion can be, the Party who proceeded in the Action would have reco- 

vered the Whole if the other had lived, and ſo no new Right is acquired by 

his Death. 


Vor. IV. | 8 G £ * 


* 
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Summons and Severance. 77 


— 
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10 Rep. 135+ \ It 0 Join 0 Win of Errot, doohgbo 60 reverſe a — chi 4 
Read a 


meer Perſonal Action, and one dies aſter Severance, this Writ, if only 
Redman. brought 1 themſelyes of ſomt Nurthen, ſhall not although itt 0 
6 Rip. 
B ay. h 


an original one abate: Por, if tbe nn 1 had OC" hy could" 
n. in this Caſe habe releaſed. dde Error. 79 U | _ 


616+; * _— "TI 

1 % 139- The Death of pne. Pony after 1 in Ae Querels, Which 
Gro Eli. 448. is an original Writ, ſhall not abate the Writ; becauſe in this Action, ala 
Gn. 77 3p: though Perſonal, nothiog can be recovered, the End of it billy 7 to 
10 Rep. 135: Bet rid of ſome Charge to which the Plainciffy i in it are liable, | 


Cre gef It an Action of Debt be by two Executors, 2 one "dies after J Jud | 


Res. 126, ment of Severance, the Writ, although this is a Perſonal Action, ſhall 
Hed 412” not adate:, Fer che Right of the Survivor, who mige if the” ot 
Wontzo. Off... had lived have recovered the whole Debt, is not thereby altered. 
of Exec. 96, 

104. 


Bre. Brig 121. A Writ ſhall not abate becauſe the Party, againſt. whom Judgment of 


Severance has been, was an Alien; for this ſhould have been Hp before 
the Severance. 
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udgment of De- 


© The Conſequence of a | 
8 verance to the Party ſevered, -- 


1 r I. Power, which a Party againſt whonn 3 of 3 is FRE 


15 Ar. had over an Action, is thereby Jo intirely at an End, that his Name 
fa can never after be made uſe of in any of the Proceedings. 
Gre. Gar. 420. 


An Action of Debt was. brought by fix Executors, but three of theſe 
2 wi were afterwar s ſevered ; 5 and Judgment was entered up in the Names of the 
> Roll: 4 gi. three whb had proceeded in the Suit. It was aſſigned. for Error, that the 
bother three notwithſtanding their being ſevered. were ſtill Executors, and 


»\,. *>- " ought to have been named in the Judgment: But the vt tho 5 8 oro or- 
| : . - Precedents to be ſearched, chat ie Fs 


Went 07 7. one eB had ed f in 1 Ache; but there 15771 Joig ment * 
N 10% Severance agairiſt one of them: The other proceeded to. Wk and 
Dat 51. pl. then died. It has been ſaid, that, as the Feten who had. been 815 

"ta 


vered was 
17. 63. ach 30.90 Party to the Judgment, he could not take out any Execution thereu 
Gedolph. Orb. One Executor may indeed, after ) u Jonge of Severance Ag inſt hi 11 0 


44 34 leaſe the Debt, for Which an Action 1 bt in the Name, of N f 


Dal J % "another Executof, at any Tittte before fiat, ud, 
53. Pl. 388 


gens But Wh does: not 

iortw. of. Proceed. fo much from any Power he haz Ober the A ion, as, "om an-In- 

of Exec. 104 tereſt which he {tilt has the Debt; and the Preſumptig D of. Law is be- 

ſides, that, ſince | he is liable to Fe for the Debt. ſo relcaſe bs in a , Devaſtavit, 
dis Co- executor is not thereby i inzored 


Jenk. 2 1 Bat, if a Writ of Partitioſt is brooght'i t i "hs Name of if fee Parceners a and 
746. one is ſevered; he ſhall nevertheleſd r. 


over, y the udgm ment, a third Part 
of che _ 6 * the End of the Salt ve ak. ake Py 0 the Whob. 
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(BY Who may grant a Duperſeveas. ' | 
(C) Where a Writ of Superſedeas may be awarded, 


„ 
N 


"hath hs 


othierwils 
have been lawfully — is prevented j or a Thing that has beet! 


_ Wen derm ou a den e Law, 


1 


(O) Jn what Caſes fome other Writs are by ein of 


* a Superteuens. 


I. "them far a Writ of bend Deliverane i in net a Ste 


7 ie 


Where a Writ of . corper ad fuciendam & rep 


_— is an implied Super ſedeas. 


3. In what Caſes a Certiorari is a Superſedeas in Law. | 


4. Where a Writ of Error is in itſelf a Superſedeas. 


(E) Of ſome Requifites which are necefſaup ta the making 


a Writ of Erroz a Superſedeas in itſelf, 


It muſt be allowed. gin "a 
26 . Bail muſk; be put in to ĩt. 
3. It muſt be procecded in without Delay: 


21 14 is 101! is « 
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0 To what Time a Writ of  Erro2 does ay'a 3 
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eicher expreſs or implied?" : (014, oth 


AAA — rr r 


els Super ſtdeas is fometinhes by Writ, Gintiehls idk? a Writ 
Where it it is by Writ, ſome Perſon to whom the Writ” is direted 


1s thereby commanded to forbear the doing ſomething therein mentioned 
1. 


5 g 


or, 


—— —_— „„ 


Superſedeas. = 


Str. 6. Ne 
Inhab. of 
Pancras and 
- The bab. 
of Rumbald. 


1 Hawk. 154. 


Pot (D.) 
and (G.) 


Fitæb. N. B. 
338. 


Bro. Super/. 
hs. 


Bro. Peace, 


#1. I J* 


. Thing erg already been done, to revoke as * as that can be 


done the Act. 

If an Exigent is awarded againſt a Man, he may have Writ directed to 
| the Sheriff commanding him, upon the Party s find! ng Sureties to appear at 
the Return of the Exigent, that, if he has not arreſted the Party, he do not 
arreſt him, but ſuffer him to go in Peace; or that, if he has arreſted him, 


"MF diſcharge him out of Cuſtody. 
+ n Feigen has been ayarded, may, upon 


Or the Party, againſt ,whom . 
in Sureties in the Court whigh® has Por er to him a Superſedeas, 


have an abſolute Writ of Superſedeas, to the ſame Effect, directed to the 
Sheriff, 

An Expreſs Superſedeas without Writ is, where ſome Perſon, who has, 

rſuant ta am Authotity in him veſted, made dn Order for f a Thing, 
oy by a ſecond Order: forbid chat Thing to be done. 

If a Juſtice of Peace has made an / Order by Surpri ize;the Day's on find- 
Ing that he has made an improper Order, bs a. W Order ſuper- 
ede it. 


But if the Thing diddered to be Yone was 1 dons before the Delivery of 
the ſecond Order, & is doubtful, whether this ſhall, by Mk of. any Words 
which are inſerted in it, annul the Act; and it may perhaps be proper, thar 
no expreſs W. unleſs it is by Writ, ſhall _— ſuch a retroſpective 
Power. 

That is an implied Bean nee, by which, akbough no Writ of Superſedeas 
iſſues, the doing of a Thing that otherwiſe might lawfully have been done 
is prevented, 

A Writ of Error, a Certiorari, and divers other Writs have, by Implica- 
tion of Law, iu ſome reſpects the fame Effect as a Writ of Superſedeas, but 
an implied EN never nn r Act void which was done before it 
exiſted. | 


). Who may grant a Superſedeas. 


N O Writ of Super ſedeas 1 from any other Court to the Court of 
Chancery: But this Court may ſuperſede its own Writs, 

If one Man hath ſued out a Sipplicavit from the Court of Chancery, for 
arreſting another to find Sureties of the Peace, he, againſt whom this is 
granted, may have a Superſedeas from the ſame Court NN, the 
Sheriff to forbear to arreſt hin. 


** a Writ of Super ſedeaf lies from the court of Chancery to any other 
re. 

A Capias ad ſatisfaciendum Having iſſued from the Court of King's Bench, a 
Syperſedeas was iſſued from the Court of Chancery commanding the Juſtices of 
that Court to ſurceaſe. This Super ſedeas was thought by ſome to be contrary 
to Law: But Finch, becauſe it was out of a higher Court, ſurceaſed, and no 
further Proceedings were E 

Where Surety of the Peace is granted by the Court of King's Bench, if a 
Superſedeas comes from the Court of Chancery to the Juſtices of that Court, 
their Power is at an End, and the Party is, as to them, diſcharged, 

Any Court at Weſtminſter may, in Term Time, award a 3 to any 
Writ or Proceſs, which has iſſued from ſuch Court; or to the Proceedings 
of any other Court, which has proceeded in a Matter r 6 ann in 
the Court from * the n edeas iſſues. 
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If n Capias or Exigent is awarded againſt any Perſon, he may fue forth a Fb. N. B. 
Superſedeas out of that Court which awarded it. RO ER 
Where a Man, who is ſued in a Court Chriſtian, obtains a Prohibition, B.. Super/.” 
if the Spiritual Court proceeds afterwards to Excomtunication, he may have 5“ 13. 
a Super ſedeas out of the Court, from which the Prohibition was awarded. = N. J. 
| Heretofore a Superſedeas to a Writ De excommunicato cupiendo could only Salt. 293. 
be had from the Court of Chancery, unleſs the Court Chriſtian had proceeded Ne and 
aftef a Prohibition: But, as every ſuch Writ muſt, by virtue of the g Hlix. Ruin. 
c. 23. at this Day be entered of Record in the Court of King's Bench before 
it is delivered to the Sheriff, and be returned there, a Superſedeas may now 
iſſue from that Court to every Writ De excommunicato Capiendo. rs 

If an Accountant of the Court of Exchequer is impleaded in the Court of Bro. Super/. 
Common Pleas, the Exchequer, may fend a Super ſedeas to the Juſkices of that #*: 38. 
Court commanding them to Sale : IIS: #65 FROG + bf} 

The Court of Exchequer cannot indeed, iſſue a Superſedeas directed to the Bro. Super/. 
Juſtices of the King's Bench; becauſe the Pleas there are before the King?! 38. 
himſelf: But the Record of the Court of Exchequer may be ſhewn to this 
Court, and, if the Perſon who is there impleaded appears to be an Ac- 
countant of the Court of Exchequer, the Court of King's Bench will diſ- 

a the Suit. | 5 | 


* 


Plaintiff having recovered, in an Action of Debt upon a Bond, in the Bro. Spes 
Court of Common Pleas, the Defendant brings Error in the King's Bench: Pl. 11. 
Pending this Writ of Error, the Plaintiff brings Debt upon the ſame Bond 
in Londen ; the Court of Common Pleas cannot iflue a Super/edeas to this 
ſecond Action: But the Court of King's Bench may. . 
In all other Caſes, where a Superſedeas lies, and in theſe, in the Time Fab. N. B. 
8 a Writ of Saperſedeas may be ſued out from the Court of 239. 
ancery. | 2h ie e e eee 
By the 2 E. 3. c. 8. it is provided, © That it hall not be commanded, 
e by the great nor little Seal, to diſturb or delay common Right; and, 
though ſuch Commandments do come the Juſtices ſhall not therefore ſur- 
& ceaſe to do right in any Point.“ | i ESPN | W 
In Treſpaſs vi et armis Judgment was for the Plainciff, and a Capias pro Bro. Superf. 
rege was awarded for the Fine due to the _ After an Exigent had been * NB 
awarded, and three Counties had paſſed, the Defendant obtains a Superſedeas, 2% os 
under the Privy Seal, commanding the Juſtices to ſurceaſe-all Pracels for the 
King. This Swperſedeas was, after Argument, held not to be contrary to the 
2 E. 3. c. 8. for, although the Fine aroſe upon the Suit of the Party, the 
King may, as no Proceſs has been ſet ved, at his Pleaſure ceaſe the Proceſs 
for bis own Fine: But, if a Defendant is in ſuch, Caſe arreſted by Proceſs, 
the King ſhall nor, till the Plaintiff is ſatisfied, ſet him at Liberty; for the 
Plaintiff may elect to have this for his Execution. 7 1 
An expreſs Super/edeas without Writ is ſeldom granted by any other than 
the Perſon or Perſons, who has or have made the Order which is to he ſu- 


! 


perſeded, | N eee 1 
Two Juſtices of the Peace may, if they ſee reaſon, ſuperſede an Order S. 6. 5. 
made by themſelves. | Inbab. of Pan- 


cras and The 


NE Inbab. of Rumbald. 


But a Court of Quarter- Seſſions cannot ſuperſede an Ordet made by two Salt. 472. 


Juſtices of the Peace. | The Inhab. of 
| a Ofwell and 


N Inhab. of Wiking. 


The fame Juſtices by whom Reſtitution was awarded, upon an Iadict- 1 Hawk. 154. 
ment of forcible Entry or Detainer found before them, may, upon the In- 2 | * 0. 
ſufficiency of the Indictment appearing to them, ſuperſede the ſame before it 140. 

a „ ee „„ 
Vor. IV. 8 H | And 
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Cre. Eliz.g15. And it has been ſaid, that this may be done by any one or two of theſe 
ID Juſtices, ; | UE $53! } 16003 46G 44; LEVY 
a 2. ; , + 1 * 


| Hawk. 154, It ſeems however to be agreed, that no other Juſtices, nor any other Court 
Dy. 187. whatſoever, except the King's Bench, have a Power to do this. 


1 Haul. 126. But where one Juſtice of the Peace has iſſued a Warrant, to compel any Perſon 


Lamb. 95, 96, to find Sureties for the Peace, any other Juſtice may, upon his entering into 
99. a Recognizance before him, for keeping the Peace as to that Perſon, who 
has demanded the Surety of the Peace, grant a Superſedeps to ſuch, Warrant. 


» 4 * 2 A. 
1 5 n © > * % 7 1 — 
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(c) Where'a Writ of Superfedeas may be 


—_— F a Capias or Exigent hath iſſued, the Perſon againſt whom' it is award- 
4 9 ed no whether he has or not been arreſted thereupon, have à Su- 
per ſedeus. ds 2 ne D eee ; * 11 
Hab. N. B. But, where a Man is arreſted upon a Capias ad falisfaciendum, no Super- 
237. ſedeas lies; becauſe he is taken in Execution. 
8 Med. 306. If no Declaration is filed againſt a Defendant,” who is in Priſon, within 
Henly and two Terms, he may have a Sußerſedear: But the Plaintiff is at Liberty to 
Raſſc. bring a ſecond Action, for, notwithſtanding che other Actſon was for want 
Carth. 469. of declaring, in due Time ſuperſeded, the'Cauſe of Action temains. 
* 3 Two Sheep being diſtrained, the Owner brought Repſevin, and applied 
21.34 for a'Superſedeas. It was ſaid that a Superſedeas lies only for the Perſon, and 
not for any Chattels: But by Lacon it lies for both, eas 
Fitzh. V B. A Super ſeleas lies to Proceſs of Oatlawry. | - E! | 
237. HOES hn (41 5 , W 111 = . 0 2 N | t; a 
| Hank, 128, If one Juſtice of the Peace has granted a Warrant, to compel any Perſon 
Lamb. 95,96, to find Sureties of the Peace, any other Juſtice may, upon his enter- 
99 ing into 4 Recognizance before him for keeping the Peace, as to the 
1 * Party who has demanded the Surety of the Peace, iſſue a Superſedeas to ſuch 
N Warrant. , ; bibs inib eo $4. 5 "fu — 2 I n * ; 
Firzh, V B. Where a Supplicavit has iſſued from the Court of Chancery, to compel a 


238. Man to find Sureties for keeping the Peace, he may on finding Sureties in 


that Court have a Superſedeas. 
Fiab. V B. If a Juſtice of the Peace has granted a Warrant, to compel any Perſon 
to find Sureties for the Peace, the Court of Chancery or King's Bench will, 


238. 
Lamb. 96. on his finding Sureties, iſſue a Superſedeas to ſuch Warrant. 


A Superſedeas But by the 21 Jac. 1. c. 8. par. 3. after reciting, that divers turbulent and 
to the Warrant contentious Perſons, deſervedly fearing to be bound to the Peace or good 
=. a behaviour by Juſtices of the Peace of the Counties where they dwell, do 
compelling a Oftentimes procure themſelves to be bound to the Peace or good Behaviour, 
Man to find in the Court of Chancery or King's Bench, upon inſufficient Sureties, or upon 
Sureties for the colourable Proſecution of ſome Perſon or Perſons, who will be ready at all 
1 is not to Tĩmes to releaſe them at their own Pleaſure; whereupon his Majeſty's Writs 
g 1 of Super ſedeas are oftentimes directed to the Juſtices of the Peace, and other 
Court and par- his Majeſty's Officers, requiring them and every of them to forbear to ar- 
ting in Bail, reſt or impriſon the Parties aforeſaid; by Means whereof the ſaid turbulent 
and contentious Perſons miſdemean themſelves amongſt their Neighbours 

with Impunity, to the great Offence and Diſturbance of their Neighbours 

amongſt. whom they converſe and live, to the Affront of the Juſtices of the 

Peace, and to the evil Example and Encouragement of like evil-diſpoſed 

Perſons, it is enacted, That all Writs of Superſedeas, to be granted by or 

cout of either of the Courts aforeſaid, ſhall be void and of none Effect, 

2 8 (0 unleſs 
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Superſedeas, 7 OE 


__ 8 


unleſs ſuch Proceſs be granted upon Motion in open Court firſt made, and 
20 _ ſuch ſufficient Sureties as ſhall appear, unto the Judge or Judges 
of the ſame Court reſpectively, upon Oath, to be aſſeſſed at five Pounds 
Lands, or ten Pounds in Goods, in the Subſidy Book at the leaſt ; and 
e unleſs it ſhall alſo appear, unto the ſaid Judge or Judges from whom 
* ſuch Superſedeas is deſired, that the Proceſs of the Peace, or good Beha- 
% viour, is proſecuted by him or them deſiring ſuch Superſedeas bona fide, 
by ſome Party grieved, in that Court out of which ſuch Superſedeas is de- 
«' fired to be fo awarded and directed.“ 

Where a Perſon in a Writ of Right in a Court Baron, or in any other Fab. V. B. 
Court, vouches a Foreigner to Warranty, the Tenant who vouches may ſue 239. 

forth a Writ of Superſedeas, directed to ſuch Court, commanding them not 

to proceed till the Warranty is determined. Wn 

If a Court Chriſtian does, after a Writ of Prohibition has iſſued, proceed Pag. N B. 
to Excommunication, and a Writ De excommunicato capiendo is awarded, a 239. 
Superſedeas lies. HS | . 

It has been held that no Superſedeas ſhall be granted, by the Court of : 514. 181. 
King's Bench, to a Writ De excommunicato capiendo before the Writ is re- Auen. 
turned; becauſe the Party, as the contrary cannot till then appear, may 
have been duly excommunicated for one of the Cauſes mentioned in the 
5 Eliz. c. 23. | 2:24:07 e | 

But if, by the Entry of a Writ De excommunicato capiendo in the Court 10 Med. 351, 
of King's Bench, it appears to have iſſued upon a Sentence of Excommuni- 352. Ker 
cation for ſome Cauſe not within that Statute, the Court may grant a Super- 2 Toad. 
ſedeas without waiting for the Return: elſe the Party, who if taken into Ants 6b 
Cuſtody muſt at the Return thereof be diſcharged, may in the mean Time ; 
be deprived of his Liberty, by a Writ which ought not to have been 
awarded. h 1 . | 

In a late Caſe a Perſon, who had been taken into Cuſtody by Virtue of MS. Rz. 

a Writ De excommunicato capiendo, was before. the Return of the Writ, al- Fe and Ste. 
though no Defect of Cauſe of Excommunication appeared from the Entry of — Iris. 
the Writ, admitted by the Court of King's Bench to Bail, pending a Rule 

to ſhew Cauſe why the Writ ſhould not be ſuperſeded. | 

If Plea of Treſpaſs vi et armis is held in the County, the Perſon implead- xv. V. B. 
ed may have a Superſedeas, with a Recital that Plea of Treſpaſs vi et arms 239. 
ſhall not be holden in a leſs Court, than before the King or the Juſtices by 
his Commandment. | 

If a Sheriff holds Plea of forty Shillings a Swper/edeas lies. Fitzb. V. B. 

| [Lge | 239. 

And if a Man ſues for an entire Debt of more than forty Shillings by Fab. N. B. 
divers Plaints, each under the Sum. of forty Shillings, the Defendant may 239. 
ſue forth a Superſedeas to the Sheriff, commanding him not to hold Plea in 
thoſe Plaints. 2051 

If the Conſtable of Dover holds Plea of any Thing, of which he ought not Fi. M. B. 
to hold P lea, a Super ſedeas lies, . -Y B 201 T5. 240. 

If a Perſon, who is by Privilege intitled to be ſued in a certain Court, Vaugh. 155. 
is impleaded in any other he may have a Super/edeas. OL 29939  Buſbul's Caſe. 

But where a Peer, who was in Cuſtody by a Bill of AMzddleſex, moved g 177. Bart 
for a Superſedeas, becauſe being a Peer he ought not to have been arreſted, River's Cafe. 
the Court directed him to plead his Privilege; and ſaid they could not upon 
Motion take Notice thereof, LEED) l de 
Wherever any Proceſs has iflued erroneouſly or improperly, it may b 
a Writ of Super ſedeas be rendered ineffectual. 797 [206 L La: 

In Caſe for Words ſpoke in London, the Defendant juſtified for Words 277% Ra. 314. 
ſpoke in the County of Suffolk. The Plaintiff replied De injuria ſua propria, Harwey's Caſt. 
and procured a Venire facias to London. A Superſedeas was granted in this C“. Ja. 43. 
Cale; - becauſe the Venire facias ought to have been for the County of 

Suffolk, 1 | £4 55 | by If 


672 FEE | Superſedeas. 


"Jenk.Cem.gs, If an Habere facias Poſſeſionem has iſſued erroneouſly and, been \ creqared, 
a Superſedeas will lie to reſtore the Poſleſfion, 

Skin. 422. In > ge no Superſedeas lies where a, Writ of Attaint is brought 3 for, a 

The Caſe of Verdict having been found upon the Oath Duodecim legalium et proborum 


Certiorari s. 


, bominum, the Law will not, upon ſo flight a ground as the bringing a om 
T1 * * of Attaint, preſume that it is a falſe one. 
Dy. 81. 


Fitz. N. B. But if a Defendant, after having been condemned | in 2 being an 
237, 238. Attaint, and the Plaintiff ſues out an Elegit, and a Capias is awarded for 
„ Fine due to the King, the Defendant may have a Superſeueas as to the 
Ca dias, With a Recital that he hath brought Attaint, and that the Lhipof 
Arn hath ſued forch an Elepit, | 
4 Where an Audita We is brought, the. Plaintiff therein ſball, if it be 
493. Mees founded on any Matter of Record or Writing, have a Superſedeas to ſtay 


and Parrie. Execution ; but not if the Audita Querela | is founded on Matter in Pais. 
Fitz. N. D. 10. 


4 
# #4 


— _ mM 24. Ny 145. Co. Elis. . Salk. 92. 5 ING 


2 Roll. Abr. Bur, although: the Audits Querela is founded 1 upon Mattet in Pais,” if vale 
493- Whidner party who brings it has been taken in Execution, he may have a Superſededs 
and Comerts fbr his Body ; becauſe he is only thereby diſcharged for a Titne, that he may 
Salk. 92. the better proſecute his Suit; and Bail is put in, that, if the Aadita n 
Co. Far. 88. does not aid him, he ſhall be a Priſonet in Execution again. 

Bra. . Where a Plaintiff in Audita Querela is nonſuited, he Thall not, if He 
ay = e a ſecond Audita Riots, have a Superſedeas. 


| 4922 N. 8 
Poph. 132. Wherever a Writ of Error is brought, the Plaintiff ey; have a Writ « 


— an 32 to as Execution of the fen 
rea wy 


Caſe. Dy. $1. IA 
4 n of Er. But by the. 3 Fa. 1. e. 8. after necking chat his Highneſs Subjects are 
rer & wo S. now more commonly withholden from their juſt Debts, and often in Danger 
2 — to loſe the ſame, by Means of Writs of Error, which are now more com- 
— 2 * monly ſued than they have heretofore been, it is enacted, ** That no Exe- 
755 ation «#- cution ſhall be ſtayed or delayed upon or by any Writ of Error, or Su- 
Bail „ * perſedeas thereupon to be ſued, for the reverſing of any Judgment given, 
* i, 4 or. to he given, in any Action or Bill of Debt upon * ſingle Bond for 
Debt, or upon any Obligation, with Condition for the Payment of Money 
donly; or upon any Action or Bill of Debt for Renc4 or upon any Con- 
<« tract; in any of the Courts of Record at Weſtminſter, or in the Counties 
Palatine of Cheſter, Lancaſter, or Durham, or in the Courts of Great Seſ- 
„ (ons in Vales : unleſs ſuch Perſon or Perſons, in whoſe Name or Names 
ſuch Writ of Error ſhall be brought, with two ſufficient Sureties, ſuch as 
the Court wherein ſuch Judgment is or ſhall be given ſhall allow of, 
. * ſhall- Grſt, before ſuch Stay made or Siuper/edeas be awarded, be bound 
« unto the Party, for whom any ſuch Judgment is or ſhall be given, by 
<< Recognizance to be acknowledged in the ſame Court, in double the Sum | 
. < adjudged to be recovered by the ſaid former Judgmett, to proſecute the 
_ , 4 faid Writ of Error with Effect, and alſo to ſatisfy and pay, if the faid 
Judgment be affirmed, all and ſingular the Debts, Damages and Coſts, 
adjudged or to be adjudged upon the former Judgment, and all Coſts all 
„ Damages to be awarded for the ſame delaying of Execution.” 
Cre. Fa. 352. The Defendant an Executrix pleaded Plene adminiſtravit, and there was 
Gullah and Judgment againſt her. On her N Writ of Errot, it was 3 
that ſhe:ſhould not have a Sdperſedeas unless Bail was put in as is required i 
| 4 FI the 3 Ja. . c. B. but the Court replied, that the 7 only intends that 
Bail ſhould be in Caſes, where the Judgmeat is againſt the Party himſelf, or 
where it is general againſt Executors: But where the Judgment is Spa, 
that Execution ſhall be of che Goods of the Teſtator, — Damages only 


I de 


5 « 


— — — — — 


Duperledeas. 7: 


— 


1 073 — 


2 
=) 


8 


de donis propriis, it is nat reaſonable,” nor the Intent of that Statute, that the 
Party ſnhould be obliged to find Sureties to pay the entire Condemnation 
with his own God. And Coke faid, it had been ruled according to this 
Difference in the Common Bench when he was there. x h 
It has been held; that no Bail is neceffary; whete a Writ of Errot is Show. 147 
brought on a Judgment obtained upon a Bond for Payment of Money Garret aud 
upon a Bottomree Contract; for ſuch Bonds are not within the Act of og 
3 Fa. 1. c. 8. 1 8 nes comp 
But in a later Caſe it is laid down, that, if the Contingency has hap- $40. 470. 
penod, a Bottomree Bond is in every reſpect a Bond r che Payment of Pit and 
Money only, and Ball muſt be put in to Error on a Judgment obtained Cong: 
upon road, a en f t. 1 251% | 
A Bond was to pay Money and to do other collateral Acts. It was held, Carth. 29. 
ahlough che Breach/ aſſigned was only the Non-payment of the Money, Gerrard and 
thatvehis was not Within the Statute which relates to Judgments upon Bonds Pac. 
for the Payment of Money only, | 
But, where the Condition of a Bond was for the Payment of 5001. at $/4e. 959. + 
fuch a Day, being the fame mentioned in certain Indentures, it was held De:berd and 
that Bail ought to be given, for the material Part of this Condition is the Pay- Honey. 
ment of the Money, and the other Words are only added to ſhew that this 
Bond, and the ſaid Indentures are both Securities for one and the ſame Sum 
of god. I 1 169Y * | | | 
By the 13 Car. 2. ft. 2. c. 2. par. q. after reciting the 3 Ja. 1. c. 8. and The Provifton 
that divers other Caſes, within the ſame Miſchief, are not provided for there- of 374 168, 
by, it is enacted, That no Execution ſhall be ſtaid in any of the Courts 22 | 
« thetein mentioned, by any Writ or Writs of Error, or Superſedens there» Css. 
« upon, after any Verdict and Judgment thereupon obtained, in an 
& Action of Debt grounded upon the Statute made in the ſecond Year of the 
“ Reign of Edward the Sixth, for not ſetting forth of Tithes, nor in any 
« Action upon the Caſe upon any Promiſe for the Payment of Money, 
Actions ſur Trover, Actions of Covenant, Detinue, and Treſpaſs, un- 
&« lefs ſuch Recognizance, and in ſuch Manner as by the ſaid Act is di- 
« refed, ſhall be firſt acknowledged in the Court where ſuch Judgment 
« is given.“ * Ty Fo = 
By the 16 & 17 Car. 2. c. ach 3. it is enacted, That no Execution The ſame pro- 
« thall be ſtaid, in any of che Cqurts mentioned in a Stature made in the vifion extend- 
« third Year of the Reign of James the Firſt, by Writ of Error; or Su. ed to all Per- 
« perſedeas thereupon, after any Verdict and Judgment thereupps, in any nal Askia. 
« Action Perſonal whatſoever, unleſs a Recognizance, with Condition as in 
« the ſaid Statute is directed, ſhall be firſt acknowledged in che Court 
* where ſuch Judgment ſhall be given: And that in Writs of Error to be 
« brought upon any Judgment, after a Verdict in any Writ of Dower or 
« in any Action Ejectione Firmæ, no Execution. ſhall be thereupon or there- 
« by ſtayed, unleſs the Plaintiff or Plaintiffs,” in ſuch Writ of Error, ſhall 
e be bound unto the Plaintiff, in ſuch Writ of Dower or Action of Ejeftione 
« Firme, in ſuch reaſonable Sum as the Court, to which ſuch Writ of 
« Error ſhall be directed, ſhall think fir, with Condition, that if che Judg- 
« ment ſhall be affirmed in the ſaid Writ of Error, or chat the ſaid Writ 
« of Error be diſcontinued in Default of the Plaintiff or Plaintiffs therern, 
or that the ſaid Plaintiff or Plaintiffs be nonſuit in ſuch Writs of Error, 
e that then the ſaid Plaintiff or Plaintiffs ſhall pay ſuch Coſts, Damages and 
+, Sum or Sums,of Money, as ſhall! be awarded, upon or after ſuch Juclg- 


ment affirmed, Diſcontinuance, or Nonſuit had“ 


But by par. g. it is provided; „ That this AR, nor any Thing therein some Actions, 
contained, ſhall extend to any Writ of Error to be brought by any Exe- &c. excepted 
4 gutor; wor umd ay Action popular, nor unto any other Action, which aut of thu 

: 8 or hereafter, ſnall be brought upon any penal Law or Statute, except 9 
6 * 7 Debt for not ſetting forth of Tithes; nor to any Jadictment, 

Vor. IV. | 


8 I « Preſcniment, 


— 


<« Preſentment, Inquiſition, Information or Appeal; any Thing herein be- 
| « fore expreſſed to the contrary thereof in any wiſe notwichſtanding. | 
Bro. Superſ. It is in general true, that no Superſedeas can be had upon a ſecond Writ 
pl. 35: of Error in the ſame Court, after the Plaintiff in Error has been nonſuited 

in one Writ of Error; or it has abated by the Act of the Party, or has. 
pur 5 57. been quaſhed, TR. Ty 4% 1d bit: 8 fan ce 
1 Vent. 100. 1 Mod. 28 5. Str. $80, 1015. 


N | „ \ [ 
2 Rell. Abr. But, if a Man erg Error in the Exchequer Chamber of a ry vor; 
492. Smith in the King's Bench before the Judgment is ſigned, he may bring a ſecond 
Writ of Error, and have a Superſedeas upon that; for, the firſt being a 
Nullity becauſe brought too early, the ſecond is to be conſidered as 
| the firſt. am as wt a: bot eig 1 T7 

Letch 57. So where a firſt Writ of Error abates by the Act of God; or for want of 
Crouch and Form; or in any way not by the Act of the Party, a Superſedeas may be 
Ho", upon a ſecond. 4 de ar: 5 

pl. 5 . N. 140. 1 005 ; " . fig e we 

1 Vent. 31, It was formerly held, that if a Writ of Error in Parliament had abated by 


2 a Prorogation, and a ſecond Writ was brought in the next Seſſion, no Su- 
olk. 


perſedeas could, if a Term had intervened, iſſue upon this laſt ; although 
$0906 the firſt did not in this Caſe abate by the Act of the Parte. 
1 Vent. 266. But a Rule was made, about the Year 1674, in the Houſe of Lords, that 
ft ww net all Cauſes there depending ſnall not be diſcontinued by a Prorogation, + 


Turton. 


2 Lev. . | whe 2 f SS. . | Ce al 
Bun. _ It has long ſince the making of this Rule been inſiſted, that, although 
Wright and a Cauſe is not diſcontinued by a Prorogation, a Writ of Error does thereby 
Grove. G. , Abate; and a Motion was made, in the Court of Exchequer, for Leave to 
irm. 96-1: ake out Execution in ſuch a Caſe: But the Motion was denied; and per 
Cur. abſente Price B. If the Writ is abated by the Prorogation, you may 
take out Execution without applying to the Court, if it does not, we cannot 
give leave to do it. What the Houſe of Lords do, in their judicial Capa- 
city, goes over from Seſſion to Seſſion, as Matters below do from Term 
to Term. ; CITY | joe, + 
1 Barnes 273. Upon the Reverſal of a N by Writ of Error, the Defendanr, 
Sherwin and who was in Cuſtody, obtained a Writ of Superſeteas : Bur, before ſhe could 
get it allowed, ſhe was charged with a' new Declaration at the Suit of the 
ſame Plaintiff. Application was hereupon made to the Court, and ſhe was 
ordered to be diſcharged. Being arreſted a ſecond Time, for the ſame 
Debt that the firſt Action had been brought, the Court was moved, that 
ſhe might, upon entering a Common Appearance, have a Superſedeas for 
her Diſcharge. Wills Ch. J. and Comyns J. were of Opinion that, as ſhe 
had had the Benefit of the Super ſedeas in the firſt Action, which was at an 
End by the Reverſal of the Judgment, the Plaintiff was now at Liberty to 
proceed in a ſecond, Denton J. and des. 0 J. were-of Opinion, that, ſhe 
ought to be diſcharged upon entering a Common Appearance. The Court 
being thus divided, no Rule was made. panic a ann of 


0 


I | 


— ſi bd. ae tt 1 a 


— 


(D) In what Caſes ſome other Writs are by 
Implication of Law a Superſedeas. 
2 Roll. Air. I T has been laid down, that an Audita Querela upon a Statute ſhall, by 


493. B. 4+ Implication of Law, be a Superſedeas of Execution, although no Writ 
of Super ſedeas iſſues. 1 0 Fon 6. e mY 
85 | t 


1 Superſedeas. 


But the Law ſeems in this Caſe to be miſtaken; For it is clear from 2 l, Al,. 
other Books that an Audita Querela is not a Superſedeas in itſelf; and that 493- Mofion 
unleſs it be founded upon Matter of Record or Writing no Superſedeas lies Zu 78 


thereupon. ; 3200 <<} Bro. Super/. 
535 | Nm. 24. Co. Elia. 364. val. 9. 


pad Þow far a Writ of ſecond Dellverance is in itſelf a 
F. Mann | Super ſedeas. (1 2 3 


—ü— 


A Plaintiff in Replevin was nonſuited, and the Defendant had Judg- Larch 75. 
ment De retorno habendo; and a Writ iſſued to inquire of his Damages. e 
A Wric of ſecond Deliverance being afterwards brought by the Plaintiff, it Cuil. 185. 


was held, that this was a Superſedeas as to the Return but not to the 
Writ of Enquiry,” 


2. .Cahere a Writ of Habeas Corpus ad faciendum & reci- 
1.87 of piendum is un implied Superſedeas. * 


A Writ of Habeas Corpus ad faciendum et reciplendum ſo ſuperſedes the , put. 4br. 


493. Johnſon 
and Elis. 


| 1 Cro.Eliz.g16. 
Cro. Car. 261. Salt. 352. 1 Med: 195: 


Power of the Court to which it is directed, that all Proceedings, after it is 
ſerved and before a Procedendo is awarded, are etroneous. we 


| B this Writ, the Perſon of the Defendant being thereby removed out of Sti 244. 
its Juriſdiction, the Proceedings in an inferior Court are not only at an End Porington and 
but they are alſo void; for new Bail muſt be put in, and all the Proceedings £4": 

in the Superior Court muſt be de novo. : oh 


But by the 21 Fa. 1. c. 23. par. 2. it is enacted, That no Writ of No Habeas 
« Habeas Corpus, or any other Writ, to be ſued, forth out of any Court, Corpus to be 
. « having or pretending to have Power to award ſuch Writ, to remove or —— * 

« ſtay any Action, Bill, Plaint, Suit or Cauſe, brought, commenced or 3 ot 
« depending, in any Court or Courts of Record, within any Ciry, Liberty, Demurrer 
© Town Corporate or elſewhere, which ſhall have Juriſdiction, Power or joined. 

« Authority, to hold Plea in that Action, Bill, Plaint, Suit or Cauſe, the 

« ſame Cauſe of Action, Bill, Plaint or Suit, ariſing or gtowing within the 

« ſaid City, Liberty, Town Corporate or Juriſdiction, ſhall be received or 

c allowed by the Steward or Stewards, Judge or Judges, or Officer or Offi- 

« cers of the Court or Courts, wherein and to whom any ſuch Wric ſhall be 

« directed and delivered ; but that he and they ſhall and may proceed in 

ce the ſaid Cauſe, as though no ſuch Writ was ſued forth or delivered to 

« him or them, except the faid Writ be delivered to the Steward or 

« Stewards, Judge or Judges, Officer or Officers of the ſaid Court, before 

« Iſſue or Demurrer joined in the ſaid Cauſe, ſo depending in any ſuch 

« Court of Record, fo as the ſaid Iſſue or Demurrer be not joined with 

«-;n fix Weeks, next after the Arreſt or Appearance of the Defendanc or 

<« Defendants to ſuch Action.“ pore Pim 

By par. 3. it is enacted, © That if any Action, Bill, Plaint, Suit or If a Cauſe re- 
« Cauſe, which ſhall be brought, commenced or depending, in any Court moved is re- 
of Record, in any City, Liberty, Town Corporate or elſewhere, which manded it is 


« ſhall have Juriſdiftion, Power or Authority to hold Plea in that Action, north NES 5 


Bill, Plaint, Suit or Cauſe, ſhall be removed or ſtayed by any Writ of cond Time by 


* Habeas Corpus or other Writ, that if afterwards the ſame Action, Bill, Habeas Cor- 
« Plaint, Suit or Cauſe, ſhall be remanded or ſent back again, by any Pus. 

« Writ of Procedendo or other Writ. whatſoever ; that then the ſaid Action, 

„Bill, Plaint, Suit or Cauſe, ſhall never afterwards be removed or ſtayed, 

before Judgment, by any Writ whatſoever, to be ſued forth out of any 
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ö his Ne Courts; ab Law, Statifte, Cage Ukge of Raa, 
to the contpaty thereof in art wiſe notwithttanding > (18 t 27009. 470 
No Bats, I for By p A. it is enacted; 1 That if in wy Action) Bill, Plaint, Suit br 
L 55 e not concerning any Freehold or Inheritance, or Title of Land, 
Pounds, is be of Leaſt or Rent, which ſhall be brought, commenced or depending, in 
removed out of C any ſuch Court of Record, in any City, Liberty, Town Corporate or 
an inferior 4 elfe where, it ſhalt appeatꝭ br be laich ih the Declaration, that the Debt, 
. « Damages, or Thing demanded, doth on ſhall not amount to or exceed 
« the Sum of five Pounds; that then och Action, Bill, Plaint, Suit or 
«- +  <«, Cauſe, ſpall not be ſtayed, or removed. into any of his 4 2 Er 
. 2 Whätſogver, by any Wris or Writs; whatſoever, other than by a Writ, of. 
DIETS. erer pr Attaint; any. Law, Statute, Vage, Cuſtom or Reſtraint, t9the 
| contrary in any, wile notwithſtanding. . 

This Act * "= by par. 6. it is provided, That this Act ſhall extend only to 9105 
to extend to 4 Courts of Record, and for ſuch Time only, as there ſhall be an utter Bar- 
3 6 riſter, of three Years ſtanding at the Bar, of one of the four Inns of 
riſter is judge Courty/ that is or ſhall be Steward; Under Stewart) bt Deputy Steward, 
or aſſiſtant © Town Clerk, or Judge, or Recgrden off the ſame inferior 4 or that 
Judge. & ſhall be Aſſiſtant from Time to Time to ſuch Judge of ſuch inferior 
© *./Coubty:a9:ſhall not hu an utter Barfüffer“ as forth and there pfeſent, 
„ 4+ ih which ſuch Action, Bill, Plaint, Suit or Cauſe, uſtiall be brought, 
commenced or depemiiog, and not of Counſel in any Action, Bill, Flaint, 

2104 ++ -6 Suit gr Cauſe, then depending in the fame inferior Court, 
cue Gip 79. A lend Corpus being awarded to the Court of Guildford in Surry after 
Clapham 's the Joe and this, not Jained, till more, than ſix Nad nen the Action 
e ae the Judge refuſed to allow 618 But the Pr $' after were 
Eg . del. anda te 4 rnng? Was awarded. Firſt caſe as it was 
an Acre 05 Debt pon 4 Bond for 208 J. bor made withit the Vill, the 
ul To Action. did pox, ariſe within the Vill, and ſo was not within the 
; n f. 4 2 Seco dly, becauſe, * 28 +9 'Proctedii $ were before the 
Po ap ant 23 Clerk, ng was e ah a an utter” Bar iter, the laid * 
2d bot did 9, rend to this bed 


4; 


1:30: - » ” * 1 93 . 


2 * Where a Carina is au implied Superſedess, | 


Salt. 148. A va ay by Pace m theſe Words coram d terminari i et 
On: 30 alibi, ſuperſedes all ſubſequent Proceedings, whether they are before or 


Cro.Eliz.g1 ʒ. after the Return thereof, yn age an n intended to be certified, 


Cro Car. 261. 18 never ee 8 
Salk. 148. 33 


2 Hawk. 291. 


1 Keb. gz. 1 8 4140 that the iviog 57 a Certiorari i is a Superſedeas to the in- 
Rex and Spet- ferior Court, whether it be ever deli vered or not, in the ſame Manner as the 


Mer 53. ſuing, out a Superſedegs, out of the Court where a Record is, which 
is an, Appearance upon Record, will avoid an Outlawry. pronounced after, 
alchough the; Writ of Super ſedeas was not, gelirered to the Sheriff 0006 the 

Quinto exactus. 


Cee. Flix. 915. Burit is laid down i in other Books, and it FLA to be * better Opinion, 
Firzwilliam's 


Caſe that no Certiorari is a Superſedeas, until it is delivered to the > Cours or 
Oro. Fat. 282. Perſon to whom it is directed. | | | 
6 Med. 61. | A P 
Salt. 144. And i in V Goline Caſes i it TH laid Jew, that if a orb for or an 


138 Indictment before Juſtices of Peace, is not delivered before the Jury ate 
6 So ſworn for the Trial of it, the anc may proceed. 
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By the 21 Ja. 1. r. 8. par. 7, 8. it is enacted, That every Writ of A Certiorari, 
© Certiorari, for the Removal of any Indictment of Riot, Forcible Entry, 3 
or Aſſault and Battery, found before the Juſtices of the Peace at their mens from 
« Quarter-Seſſions of the Peace, or otherwiſe, ſhall be delivered at ſome the Quaiter- 
< Quarter-Seſſions in open Court, and that, in Default thereof, it ſhall be Seſſions, is no 
* lawful for the ſaid Juſtices to proceed to the Trial of ſuch Indictment * 
« any ſuch Writ of Certiorari to remove the ſame Indictment notwith- seed in open 
* ſtanding, | Court. 

A Recognizance was alſo ordered by this Act to be entered into before 
the Allowance of a Certiorari : Bur ic is unneceſſary to mention the Terms 
thereof; becauſe, by the 5 & 6 . & M. c. 11. which extends to 
all Inditments found at the General or Quarter Seſſions of the Peace, a 
Recognizance to the ſame Effect, but in a larger Sum, and with ſome new 
Conditions, is to be entered into before the Allowance of a Certiorari. 

By chis laſt mentioned Act par. 2. it is enacted, ©** Thar all Parties who A Certivrari 
© have been indicted ſhall, before the Allowance of a Gertiorari for te- by a Defen 
% moving any Inditment or Preſentment from the General or Quarter Seſ- _— 3 = 
« ſions of the Peace, find two ſufficient Manucaptors, who thall enter into a . 3 
* Recognizance, before one or more Jultices of the Peace of the County or the Quarter: 
« Place, in the Sum of twenty Pounds, with Condition to appear at the Return Seſſions, is no 
« of ſuch Writ, and plead to the ſaid Indictment or Preſentment, in the N | 
« Court of King's Bench; and, at his and their own Colts and Charges, — 
4 to cauſe and procure the Iſſue, that ſhall be joined upon ſuch Indictment 

« or Preſentment, or any Plea relating thereunto, to be tried at the next 
«« Aflizes, to be held for the County wherein the ſaid Indictment or Pre- 
e ſentment was found, after ſuch Certiorari ſhall be returnable, if not in 
the Cities of Londen or Weſtminſter or in the County of Middleſex; and, 
«© if in the ſaid Cities or County, then to cauſe or procure it to be tried 
„ the next Term after that wherein ſuch Certiorari ſhall be granted, or at 
«© the Sitting after the ſaid Term, if the Court of King's Bench ſhall not 
* appoint any other Time for the Trial thereof; and, if any other Time 
„ ſhall be appointed by the Court of King's Bench, then at ſuch other 
&« Time; and to give due Notice of ſuch Trial to the Proſecutor or his 
Clerk in Court; and that the ſaid Recognizance ſhall be certified into the 
„ Court of King's Bench, with the faid Certiorari and Indictment, to be 
« there filed; and the Name of the Proſecutor, or ſome publick Officer, to 
ebe indorſed on the back of the ſaid Indictment; and it the Perſon profe- 
« cuting ſuch Certiorari, being the Defendant, ſhall not procure ſuch Ma- 
« nucaptors to be bound in a Recognizance as aforeſaid, the Juſtices of the 
„Peace may and ſhall proceed to the Trial of the ſaid Indictment, at the 
« ſaid Seſſions, notwithſtanding the Delivery of ſuch Writ of Certiorari.“ 
Buy the 8 @ 9. 3. c. 35. par. 2. it is enacted, © That the Party or The Recog- 
Parties proſecuting any Certiorari, to remove any Indiftment or Pretent- nizance may 
«* ment from the Quarter or General Seſſions of the Peace, may find two r 
ſufficient Manucaptors, who ſhall enter into a Recognizance, before any Jade A hs 
„ one of his Majeſty's Juſtices of the Court of King's Bench, in the fame King's Bench. 
„Form and under the ſame Condition as is required by the ſaid Act, 
«whereof Mention ſhall be made on the back of ſuch Writ under the 
Hand of the Juſtice taking the ſame, which ſhall be as effectual and as 
available to tay or ſuperſede any further Proceedings upon any Indictment 
or Preſentment, for the Removal of which the faid Writ of Cerliorari was 
45 granted, as if the Recognizance had been taken before any one of the Juſtices 
of the Peace of the County or Place, where ſuch Indictment. was found 
or Preſentment made; and allo it ſhall be added to the Condition of every 
* Recognizance, taken by virtue of this Act and the Act made in the fifth 
and uch Years tf the Reign of King William and the late Queen Mar, 
Athat the Party or Parties, proſecuting ſuch Wirit of Certiorari, ſhall ap- 
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« until he or they. ſhall be diſcharged by the ſaid Court.? 


A Certierari, By the 3 . & M. c. 10. inticuled, An Act for the mire effettual Diſcovery 


r and Puniſhment of Deer: ſteulers, par. 6. it is enacted, That no Certicrari 
for Deer feat. © ſhall be allowed, to remove any Conviction made, or other Proceeding 
ing, is no d- of, for, or concerning, any Matter or Thing in this Act, unleſs the 
perſedrarwith- Party or Parties, againſt whom ſuch Conviction ſhall be made, ſhall be- 
ye. 8 to c fore the Allowance of ſuch Certiorari, become bound to the Perſon or 
for Payment © Perſons proſecuting in the Sum of fifty Pounds, with ſuch ſufficient 
of Coſts. « Sureties as the Juſtice or Juſtices of the Peace, before whom ſuch Offender 
« was convicted, ſhall think fit, with Condition to pay unto the ſaid Pro- 
« ſecutors, within one Month after ſuch Conviction confirmed or a Prote- 
« dendo granted, their fall Coſts and Damages, to be aſcertained upon their 
„ Oaths; and that, in Default thereof, it ſhall be lawful for the ſaid Juftice 
* or Juſtices, and others, to proceed to the due Execution of ' ſuch Con- 
. % viction, in ſuch Manner as if no Certiorari had been awarded.“ | 
A Certiorari, By the 4 & 5 I. & M. c. 23. intituled, Au At for the mort eaſy Diſ- 
for removing covery and Conviction of ſuch as ſhall deftroy the Game of this Kingdom, par. 7. 


* — it is enacted, ** That no Certiorari ſhall be allowed, io remove any Con- 


Game, is no ©* viction made, or other Procceding of, for, or concerning, any Matter or 


Superfedear, „ Thing in this Act, unlefs the Party or Parties, againſt whom ſuch Con- 

— a —— „ viction ſhall be made, ſhall before the Allowance of ſuch Certiorari, be- 

— fr *© come bound to the Perſon or Perſons proſecuting in the Sum of fifty 

Payment of Pounds, with ſuch ſufficient Sureties as the Juſtice or Juſtices of the Peace, 

Colts. © before whom ſuch Offender was convicted, ſhall think fit, with Condition 

* to pay unto the ſaid Proſecutor, within one Month after ſuch Conviction 

« confirmed or a Procedendo granted, their full Coſts and Charges, to be 

&© aſcertained; upon their Oaths; and that, in Default thereof, it ſhall .be 

© lawful for the ſaid Juſtice or Juſtices, and others, to proceed to the due 

« Execution of ſuch Conviction, in ſuch Manner as if no Certiorari had 

©. been awarded.” og tore „ Nn 3641 Ne de 

No Certiorari, By the 5 G. 2. c. 19. par. 2. after reciting, that divers Writs of Cer- 

for removing fiorari have been procured, to remove Judgments or Orders of Juſtices of 

poo Peace into his Majeſty's Court of King's Bench at Veſtminſter, in hopes 

—— 5 * thereby to diſcourage and weary out the Parties concerned in ſuch Judgments 

without a and Orders by great Delays and Expehces, it is enafted, ** That no Cer- 

Recognizance © /zgrar; ſhall be allowed to remove any ſuch Judgment or Order, unleſs the 

7 9 4 Party or Parties proſecuting ſuch Certzorari, before the Allowance thereof, 

» „ ſpall enter into a Recognizance wich ſufficient Sureries, before one or mote 

« Juſtice or Juſtices of the Peace of the County or Place, or before the Ju- 

« tices at their General Quarter - Seſſions or General Sefſiops,' where ſuch 

judgment or Order (hall have been given or made, on before any one of 

his Majeſty's Juſtices of the ſaid Court of King's Bench, in the Sum of 

« fifty Pounds, with Condition to proſecute the fame, at his or their on 

Coſts and Charges with Effect, without any wiltul or affected Delay, and 

to pay the Party or Parties, in whoſe Favour and for whole Benefit ſuch 

«© Judgment or Order was gi ven or made, within one Month after the ſaid 

Judgment ſhall be confirmed, their full 'Cofts and Charges, to be taxed 

« according to the Courſe: of the Court where ſuch Judgment or Otder 

«© ſhall be confirmed; and in caſe the Party or Parties proſecuting ſuch 

* Certiorari ſhall not enter into ſuch Recognizance, or ſhall not perform the 

« Conditions aforeſaid, it mall and may be law ful for: the faid Juſticrs to 

0 proceed, and make ſuch ſorther Order or Orders, fortahe Benefit of the 

« Party ur Parties for whom ſuch Judgment ſhall be given, in ſuch Manner 

« as if no Certiorari had been granted.“ i e 081 ende: + Bra 

2 Rell. 492. It has been faid, that a Ceruiorari, ſor removing a Recogiizance to ap- 

Anon. pear at the next General Aſſizes, and in- abe mean Time to b of good Be- 
haviour, is a Super ſedeas to the Obligation of ſuch Recognizance / v 

But 


« pear from Day to Day in the Court of King's Bench, and not depart 


| fereht Ori nals, it was formerly held, that, although no Writ o 


= — - — 0. 2: 9 Y. rn — e err 1 


 Superſedea ee 


But it is laid down in divers other Books, that, athough the Recognizance Cre. Ye. 483. 
is in ſuch Cafe removed by the Certiorari, the Defendant is bound to appear; E nd Hye. 


ant char in Default of Appearance it ſhall be forfeited, yy ape" 


2 Hawk. 294. 


N W 


4. Where a Writ of Erro? fs in itſelf a Superſedess. 
A Writ of Error is to many Purpoſes a Superſedeas in itſelf, although no Cro. Fa. 534. 


Writ of Superſedeas does, as it always thay db, iſſue thereupon. Biſhop of Og» 


73's Caſe. 
. | - . — 439- 
This is partly from Neceſſity and partly from the Reaſon of the Thing. 


Where the Record is, as is uſually the Caſe, removed by the Writ of Bro. Exec. pt. 


Error, it is neceſſarily a Super/edeas 4 for, as the Record is gone, the Hands 68. Bro. Se- 


of the Juſtices are ſo cloſed that they cannot award Execution. 8. 16,17. 
ro. fa. 534. 


2 | | Shinn, 423. 
And when the Record is not removed, it would be unreaſonable if the Law 
ſhould ſuffer a Writ of Error to be brought, the Conſequence of which may 
be the Reverſal of the Judgment it is brought upon, and ſuffer the very 
lame Judgment, pending this Writ of Error, to be proceeded upon. 
Some of the Parties Names being left out of a Writ of Error, Execu- 1 Med. 28, 
tion was taken out upon the Judgment, the Plaintiff being adviſed that the H and 
Record was not removed by ſuch erroneous Writ of Error: But the Court — 
was of Opinion, that, although the Record was not thereby removed, it ſo 
bound up the Cauſe that Execution ought not to have iſſued. Such a Miſ- 
take may be a good Reaſon to quaſh the Writ of Error: But an erroneous 
Writ of Error is till quaſhed a Super ſedeas. : PR 
A ſecond Writ of Error is not in general a Superſedeas in itſelf: but wher- Ante page 
ever a Writ of Superſedeas will lie, upon ſuch ſecond Writ of Errar, 574. 
it is. | | | 


But a Plaintiff, who has ſigned Judgment in a real Action, may, if his 12 Med. 498, 


' Entry was lawful without the Judgment, enter notwithſtanding a Writ of Badger and 

Error is brought: For he does not enter by Force of the Judgment; F/94. 

and the Writ ef Error ſhall not put him into a worſe Condition than he 

was in before. 
A. recovers in Debt againſt B. and ſues out a Capias ad ſatisfaciendum, to 2 Roll. Ab-. 


which the Return is Non eſt inventus. Hereupon he ſues out a Scire facias 491. Lock and 


againſt the Bail, and upon the Return of this a ſecond Scire facies. If before the _— * 
Return of this ſecond Scire facias, B. brings Error of the Judgment againſt 2 * 
him, this ſhall be no Super ſedeas to the Proceedings againſt the Bail; for we 

the Proceedings in the two Caſes are by diſtinct Originals. N ; 

So if a Man, after recovering againſt J. S. proceeds to Judgment upon a : Rell. Ar. 


Scire facias againſt his Bail, and the Bail bring Error, this ſhall nog ſuper- 491. C. pd. 5. 
ſede Execution upon the Judgment againſt J. §. | | 


[ 


Bur, if a Scire facias is brought to have Execution upon a J udgment, a 2 Roll. Abr. 


Writ of Error, brought upon that Judgment, ſhall be a Super ſedeas to the 190. B. 24 3. 


Proceedings upon this Scire facias z becauſe cheſe are founded upon the fame 
Original as the Judgment is. . FFF 
| Upon this Diſtin&tion, betwixt Proceedings founded upon the any: or dif- Bro. Err. pl. 

| Execution 179. 2 Roll. 
can, pending a Writ of Error, iſſue upon a Judgment, an Action of Debt Abr. 490. B. 


. be thereupon brought; becauſe ſuch Action is by, a new Original. 


"This Doctrine was however in very early Days queſtioned, and many At- 
tens bave from Time to Time been made to overtbrow it. e 


the Record is uſually removed by a Writ of Error, it was once pleaded, Dy. 32. Anon. 


to af Action of Debt upon a Judgment, that the Record was removed: 
But the better Opinion of the Court was, that notwithitanding ſuch Re- 
moval this Action lies. 


In 


Pl. 4. Dy. 32. 


* 
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Superſedeas. 


| Raym. 100. 
Adams and 
Tomlinſon. 


Shinn: 388. 


In another Book it is, for the Sake of getting rid of the Difficulty, which 
aroſe from the Record being removed, laid down, that an Action of 
Debt upon a Judgment, where it is brought before a Writ of Error, lies, 
but that, if Error is brought firſt, the Action does not lie, 

In anſwer to this Diſtinction, the Caſe of Limbuy and Langbam, which 


Grandvill and js cited by Dolben in a Caſe in Skinner, and mentioned in Sir Thomas 


Dighton. 
Raym. 100. 


Carth. 1. 
Rogers and 


Mayhoe, Trin. 


3 7a. 2. 
Carb 1. 
Aby and Bux 


fon, Trin. 

3 Fa. 2. 
Show. 146. 
Rottenhoffer 
and Lenthall. 
8 2 W. 


Sid. 236. 
Adams and 
Tomlinſon, Hil. 
16 Car. 2. 
1 Lev. 153. 
1 Med. 121. 
Str. 837. 


4 H. 6. 31. 


Raymond, has been relied upon; wherein it was held by all the Judges, 
that a Writ of Error, whether brought before or after ſuch Action, is no 
Superſedeas to an Action of Debt upon a Judgment. 

At another Time a Plea in Bar was pleaded to an Action of Debt upon 
a Judgment. This was on a Demurrer held ill; but the Opinion of the Court 
of King! s Bench was, that a Plea in Abatement would have been good. 


And in the ſame ON 4 Plea in Abatement to ſuch an Action was held 
Bur good by the Court of King's Bench. 


But another Plea of the fame kind was ſhortly after held bad; and it was | 
laid down, that a Plea in Abatement is as inſufficient in ſuch Caſe as a 


Plca in Bar; and that ſuch Plea had never, Re: in this cont Quſe of AH 
and Buxton, been held good. 4 


.* z * 1 


At another Time a Diſtin&tion was laken, het an Action upon a g 
ment of the Court of King's Bench, and one upon a Judgment df the Court 
of Common Pleas, or of any other Court, out of which the Record is re- 
moved by a Writ of Error; and it was held, that a Writ of Errot is no 
Super ſedeas io ſuch an Action in the Court of Ring' Bench, becauſe the Re- 
cord, only a Tranſcript of it being ſent, upon the bringing a Writ of Er- 
ror, into the Court of Exchequer or Houle of Lords, remains in Court : 
But a Doubt was made, if fuch Action would lie in the Court of Common 
Pleas. 

Bur, this DiſtinQion, which wool have beg prejudicial to the Court 
of 8 Pleas, was contrary to what had been laid down in divers 
Books | 


As long ago as the ſeventh Year of Henry the Six h it had been held, 


Bro. 74 l that an Action would lie in the Common Pleas, upon a erf of that 


68. 18 E. 4. 
6. b. 
- 2 Roll. Abr. 


Court, notwithſtanding a Writ of Error was brought. 
And in divers Cafes it had been. held, that u Writ of Ertor is only a 


491. D. pl. 3.Superſedeas ſo far as to bind the Hands 1 the Ow that no Execution can 


1 Lev. 153. 
12 Med. 391. 


3 Lev. 397. 


be awarded upon a Wann, 


Upon the Strength of theſe Authorities it was, not many Years after the 


Gale and Hill. Doubt made in the Court of King's Bench, reſolved in the Court of Com- 


Paſch. 6 W. 
& M. 


"Shin. 388. | 


mon Pleas, that, although the Record is removed, an Action of Debt upon 
a judgment would lie there. 

But at length Courts of Juſtice, who had Wes long diſſatisfied with { 
Actions, hit upon a Method of preventing the Effect of an Action of Debt 
brought, pending a Writ of Error, upon a Judgmienr, , This was, and i in- 
deed there was no other Way of doing it, with t at once determining con- 
trary to a great Number of Caſes, by making dle that, on giving Judg- 
ment 44 Action, Execution ff ſhould be ſtayed till che Writ of Error Was 
at an K His „ien 


This Practice ſebmis to have becn Introduced early in "the "ROT of Am : 


Granville and For in the fifth Year of the Reign of William and Mas „ Holt, Ch. ** and 


Dighton. 


N. 
* 
9 


the whole Court held with great Reluctance, that ſuc an Action did lie; 
and no Notice” is there taken of any Method to age it ine TERS. . 
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But in a Caſe, which was in the fifth Year of Queen Anne, the Law is ſaid 11 Mod. 78, 
to be ſettled, that a Writ of Error is a Superſedeas to all Proceedings what- es. 
ſoever upon a Judgment. 

There is certainly an Inaccuracy in this Book; for it appears from much , Bars. 140. 
later Cafes _ ne [7 * is — to the Court to ſtay the Pro- n 
ceedings, an Action o upon a Judgment not only be brought, Paniel, Cas. 
pending Writ of Error, but — Execution . be Es ny G. . 

udgment obtained in ſuch Action. 447 . 
M. 13 C. 2. 


This being fo, it could not, in the fifth Year of Queen Aune, have 
been ſettled Law, that a Wric of Error ſuperſedes all Proceedings upon a 
Judgment: But it was probably about that Time ſettled, that where a Writ 
of Error is brought the Court will, upon Application and givi Judgmenc 
in an Action of Debt upon the Judgment, order Execution in tuck Action 
to be ſtayed, until the Writ of Error is determined. | 


* * . ah. WY — 


nnn 


) Of ſome Negutſites which are neceſſary 
' td the making a Writ of Erroz a Superſe- 


Writ of Error may be good to other Purpaſes : But it is not a Super ſe 
A deas in itſelf, unleſs certain Requiſites have been complied with. 


| 


— r 


| [ 

I; It muſt be allowed. 
II has been held, that a Writ of Error is a Superſodeas from the Time of ; 34 2. 
ſealing it. ; | | e201 Hughes and 
{4+  Underaood. 

| | * ur. 30, 1 Keb. 18: 
But the better Opinion is, that a Wrie of Error is no Superſedeas until 9%. 321. 


allowed by the Cler of the Errors, except Notice of ſuch Wr ic being ſued Perkins and 


out is given to the Defendant in Error. Weolafton. 


FEI 


whom it is directed, if he dies before the ſigning of it it is he Super- Allen and 
ſedeas. 63-1 (1 . Shao. 1 Bars. 
+ i | GILL + 03-1940 0 4 139. 
Notice to the Defendant of a Mrit i Ertor being brought is only a tem- 1 Med. 112. 
Su per fedeas : For, if the Writ of Etror is not allowed within four Lampiere and 
Days after ſuing it out, Execution may notwithſtanding iuch - Notice tbe g hs 
taken out. 22? 79 GO 02 eee - 5 Bed. Abe 


The Allowance of a Writ of Error although no actual No 1 be given, dale 326108 
makes it a Superſedeas: Hut, although. it i rom the Time of Ales r 
a Superſedeas, an Anorney. who ſues our Execurign after the Alloyanee, is 6 a4 10. 
not guilty of a Contempt unleſs, he has had actual Notice thereof. _ 2 Rell G 
| Ii | 1 „„ , 492: leer. 
TIE | | 40. Kah. of Prat. th F. B. 35. 30. . 632. 1 Med. 198. 
Other Writs of Error-are allgwed.af Courſe, by, the Glerk.gf the Eero: 37 949. 
But a Mrit ef Errer aeram_2966::cangar; be (Bllawed wichst Ita of .che 5% ts 
Court obtained upan ,,,: | <A" Wl 431 | 1 


SS: | Fenty. 207. 


D „ e eee 
Vor. IV. | 8 L 2. Batls:-. 690. 
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2. Bail muſt be put in to it. | 
3 7a. 1.c.8, In all Caſes, where Bail muſt be put in before a Writ of Superſedeas can 


13 Car. 2. fl. z. be had upon bringing a Writ of Error, Bail muſt be put in before ſuch Writ 


c,2: 7 of Error is a Superſedeas in itſelf. 


Ante 672,673. 3 
2 Keb. 129. Bail to a Writ of Error muſt be put in within four Days after it is allowed, 
marcep and elſe it is no longer a Superſedeas. | | 
Pallawicine. * | 4 n | 
1 Kb. 690. Execution having been taken out, after ſpecial Bail was put in to a Writ of 
The Dean of Error, becauſe no Notice was given of the Bail being put in, a Swperſedeas 
Se. Paul and was granted to this Execution; Et per Cur” : The putting in of Bail, if no 
Capel. Exception is taken thereto, is ſufficient to ſtay Execution, The giving of 
3 Lev. 312: Notice is not of Neceſſity; and is only done for the Sake of making the 
Party, who afterwards takes out Exccution, liable to be proceeded againſt 
for a Contempt, , CCC x es 3m 


1 Barn. 138, In an Action againſt five Defendants, Damages of twenty Pounds were 


139. Maſon given upon a Trial againſt four of them, and five Shillings againſt the other, 
4 Tho had ſuffered falginen to go by Default. A Writ of . was brought 
by the four, in the Name of him againſt whom the Judgment by Default 
was; and as he was not obliged to put in Bail none was, put in: But the 
e gave Leave to take out Execution notwithſtanding this Writ of 
ror. 

Salk. 97. Tily Exrör was brought in the King's Bench of a Judgment in the Catmmon 
8 Mod. 80. eas; and the Judgment was affirmed. Upon bringing Error frerwardl n 
Ser. 527, Parliament, it was inſiſted, that no new Recogniſance was required by the 
3 Ja. 1. c. 8. Sed per Cur: The firſt Recognizance does not include the 
Payment of Coſts to be aſſeſſed in the Houſe of Lords; and therefore a 
new Recognizance ought, within the Intent of that Statute, to be entered 
into. It is not the Buſineſs of this Court to enquire, Whether Bail was: or 
was not put in to the firſt Writ of Error? For the Want of Bail docs not 

hinder the Proceedings upon a Writ of Error, and only prevents it from being 


2 a Superſedbas. 
ba 23. It mut be pꝛoteeded in without Delay. 


bid: 44+ Anon. A Motion was made in Michgelmas Term, that the Return of a Writ of 
2 93. Error, brought upon a Judgment of the Court of King's Bench, which was 
%. made returnable in the Exchequer in the Hillary Term following, might be 
ſhortened; or that the Court would award Execution. As to the firſt, Point 
24: the Court ſaid, that, as the Writ had iſſued from the Court of Chancery, 
they had no Power to make any Alteration in it. As to the ſecond, that the 
1 1555 Law is open to all Men; and, if the Return be as ſuggeſted, there is no 
Doubt but Execution may be taken out: For, where a Writ of Etror is ſued 
odut with. a long Return, it is no Super ſedeas. 0% i e ent n e 
1 tr. 31. Upon this Principle it has been held, that a Writ of Error returnable ad 
Hab. Z Lew.gz. Hoximum Parliamentum is no 8 z, and that, if a Term intervenes, 
S 454: Execution may notwithſtanding ſuch Writ be taken out 
Jen 93. If there be too long a Day between the Teſte and the Return of a Writ of 
Peso. Error, or if the Plaintiff in Error does not remove the Record before the Day 
2 "Rell. Abr. of the Return, Execution may be taken out; for it plainly appears, that 
5 this Writ of Error is hrought meerly for Delay. 
om. 420. A Writ of Error being brought in Parliament, returnable the firſt Day of 
—— and the Seſſion, the Houſe was moved; that, if the Plaintiff in Error did not 
tranſeribe the Record within eight Days, Execution might be taken but. A 
Feen Rule was made to ſhew Cauſe: But it was after diſcharged; for ago by the 


„ 
th 


= 
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Order of the Houſe of the 13th Day of Jah 1678, fourteen Days, after 
the beginning of the Seſſion in which ſuch Writs are returnable, are given 
to tranſcribe the Record, it is not reaſonable, that the Plaintiff in the. Origi- 
nal Cauſe ſhould take out Execution within that Time. 

But, where the Record was not tranſcribed within the fourteen Days, it Bun. 69. 
was ordered, upon Motion of the Defendant in Error, that the Record Fre, and 
ſhould be tranſcribed in eight Days, and certified into Parliament, or that Pavues. 
the Defendant in Error might be at Liberty to take out Execution. 


(F) To what Time a Writ of Erro2 does as 
a Superſedeas relate. 


A LTHOUGH the Teſte of a Writ of Error is before the Judgment is 1 Med. 112. 
given, it is good, provided the Judgment be given before the Return Auen. 

of it, to remove the Record; and whenever the Judgment is entered, it has! Barn. 131. 

Relation to the firſt Day of the Term, ſo that a Writ of Error, returnable 

the firſt Day of a Term, will remove the Record of any Judgment entered 

in that Term or the following Vacation, 

A Writ of Error being returnable on the Eſſoin Day of Hilary Term, 1 Bars. 134: 
and final Judgment not being ſigned till three Days after the Eſſoin-Day, the Vite 
Plaintiff, apprehending that the Record of the Judgment was not removed Mergen. 
by this Writ of Error, took out Execution: But it was ſet aſide with Coſts; 
for, as the Judgment relates to the Eſſoin-Day and the Court will not make 
a Fraction of a Day, this Record was well removed. | 
The Plaintiff having obtained a Verdict at an Aſſizes in the long Vacation, 3 Lev. 312: 
the Defendant brought a Writ of Error, which was allowed and Bail put in on S, and 
the 24th of the Oober following. The Plaintiff on the 27th Day of Oo- * | 
ber entered Judgment generally, took out Execution Teſte the firſt Day of g Med. 246. 
the Term, and had it executed before any Notice was given him of the Writ 
of Error: But Reſtitution was awarded, for, by the Allowance and putting 
in of Bail to the Writ of Error, the Hands of the Court are fo cloſed, that the 
Execution, although no Notice was given, is void. The Judgment does 
indeed here, the Entry being general, relate to the firſt Day of the Term, 
viz. The 23d Day of October, and the Execution is of the ſame Date, fo 
that both are antecedent to the Allowance of the Writ of Error, which was 
on the 24th Day of October: But, as the Judgment is founded upon a Ver- 
dict in the Vacation, it could not, by the Rules of the Court, be entered 
up till the Quario die poſt, viz. till the 27th of Ofober, before which Day the 
Writ of Error was allowed. | | | 
Execution having been taken out upon a Judgment ſigned in Trinity Va- i Barn. 131: 
cation, after the Return of a Writ of Error returnable tres Trin. it was ſet Warwick aud 
aſide with Coſts; Es per Cur*: The Plaintiff could not regularly ſign his Judg- F · 
ment, and take out Execution thereon, till the Mzchaelmas Term following;  .. 
becauſe, as this Judgment, although ſigned in the Vacation, relates to the 
firſt Day of the preceding Term, it was ſigned before the Retufn of the 
Writ of Error, and conſequently. the Writ ot Error was a Superſedeas to the 
taking out of Execution. „%%% n 
A Plaintiff did not ſign his Judgment till after the Return of a Writ of Rep. of N. in 
Error. The Court, on hearing his Matter fully debated, declared that the C. B. Harding 
Plaintiff might ſign his Judgment when he Pleated, and that, it not being zz. _— 

Writ of Error did not attach © 


* 


. ſigned till after the Return thereof, the 

upon it. A ion or aged bd 

eas: os tial aa . lob tow andre; 
4 5 ä 2 : : . 
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5 G. 2. Writ of Error at his own 


pl. S0. Pras ad ſati gfactendum, has a Super ſedeas in his Pocket, and delivers it imme- 


8 ;, not delivered to the Sheriff nor any Notice given to him of the latter, will 


2 But this Cale does not ſeam to be law; ar z iddown ing 


684 | © Superſedeas. 


Rep. of Pr. in 171 is 1 ſaid, that, where the Plaintiff, who had been called upon to 
C. B. 71. z do it, delayed to Gign his Judgment until the Writ of Error was returned, 
, 725 the Court ordered him to en the Defendant his Coſts, and ſue out a new 


pence. But the Reporter cites the laſt Caſe of 
Harding and Avery, and ſays Quære tamen; for it does not Pear, chat the 
Plaintiff has in this Caſe at all miſbehaved himſelf, 


(G) What the Effect of a Superſedeas ts, 


Cre. Fa. 379. IN Demurter, to an Action of falſe Impriſontnent againſt a Sheriff, it was 
Withers and inſiſted, that, if the Sheriff has arreſted a Man, by virtue of a Capias of an 
Henley. Exigent, before a Writ of Super ſedeas is delivered to him, he is not bound, as 
5 27 the Arreſt was lawful, to diſcharge him upon the Delivery of ſuch Writ, but 
401. 7. that he may return che Writ, by virtue of which he arreſted him, and the Pri- 
F1+h. V. B. ſoner together with the Super ſedeas for the Court to do as they think proper: 
236. Bat all the Court held, that the Superſedras was as obligatory upon the She- 
riff to diſcharge the Perſon arreſted, as the firſt Proceſs was to arreſt him; 
and thar, as he did not obey it, he is liable to an Action of falſe Im- 
K riſonment. 
b vhs \ Bur, if a Capias ad ſatisfaciendum has iſſued upon a Judgment, and the 
Anon. 15 Defendant is taken into Cuſtody, the Sheriff is not or obiges to diſcharge him, 


N B. 237. although a'Szperſedeas is delivered or he has Notice of a Writ of Error 3 be- 


* 92. cauſe he is in this Caſe taken in Execution. 


J.. 92. If the Perſon howevet, who is taken in Execution by virtue of a Ca- 


diately upon being arreſted, he ſhall be diſcharged; for Que fiunt incon· 
. tineili ineſſe vilentur. 
1 Bern eb. After the Reverſal of a Judgment by Writ of Error, the Defendant, who 
Peachy and was in Cuſtody, ſued out a Writ of Super fedeas. Before ſhe could get it al- 
Bowes. lowed, the. ſame Plaintiff charged her wih a new Declaration : But ſhe was, 
| notwithſtanding this Declaration, diſcharged by a Rule of Court. 
1 Vent. 30. If Goods ate taken in Execution, after the ſuing our a Writ of Superſedeus 
Gn and or the Allowance of a Writcof Error, the Courr, although the former was 
aintry. 


order à Neſtitution of rhe Goods ; or, if they have been 200 the Money, to 
be brought into Court. 

2 Roll. Abr. It bas been held, that, if Goods are kind by virtue of a Fieri aur, 
491. Sare and but before Sale of them the Defendant brings Etror, and delivers a Su- 


Shelton. ps to the Sheriff, he ſhall have his Goods again; ſor chat the Property 
s not aktered by ſuch Scizure. 


C. B. 35, 39- 


* 23 Books, that, if an Execution is began io be extcuted, ic\ſhall notwithftand- 


22 ww 4 ing the Delivery r 2:4 p b e rue of a Wrivof . e 
N a %aht. 323, 14. | 
Fa es entr. 255. Salt. 323. IA. Raym. 990. 


Cre. Elia. 99 A Sheff "had ſeized Goods by Vittlle bf A Mes Me upon vu 
Charter and ment of the Court of King's Bench: But the Record was, before the SA 
r of them, rerioved-by a Whit of Error into'the'Exthequer Chamber, and 
A4 a Suproſetiis'was awarded. Upon the Retten of the Shetiff to the Eier fa- 
„ 2 or hers 14 he dad ren "this Goods, and that they remained in his Hands 
ro DefeBu-EmptoHrm, Reftitinion as Pfayet for the Defendant: But all the 
Court held, that, as the Sheriff had began to make Execution before the 
: e was delivered to him, a Yenditioni exponas ſhall be awarded to 


perfect 


. Superſedeas. 685 


perfect it; and, although the Plea Roll is removed by the Writ of Error, chis 

may be awarded from the Return of the Fieri facias which is filed. 

If a Writ of Execution, however, has iſſued contrary to a Rule of Court, 7%. 93. 
or upon a Judgment entered up before it was pronounced, it ſhall, although p/. 80. 


it has been executed, be ſet aſide quia improvide emanavit. 


Where a Man, who has been taken in Execution and his Lands ex- 2 Rot. 46s. 
tended upon a Statute Merchant, brings an Audita querela, his Perſon ſhall 493 Y'hidner 
be diſcharged by a Superſedeas: But, as this is only to give him an Oppor- and Conyers. 
tunity to proſecute his Audita quer#la, he ſhall if chat does not aid him be 
taken into Cuſtody again. | 


* * * " $4 . . 
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ö 
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(H) How Diſobedience to a Superſedeas may be 
(THT AO TBE puniſhed. 5 
1 F a Sheriff or other Officer detains a Perſon in Cuſtody, who is arreſted © J. 359. 


by virtue of a Capias or an Exigent, after a Writ of Superſedeas is deliver- N _ 
ed to him, an Action of falſe impriſonment lies. N A * 
| 3 Bulftr, 917, 


. | | | Firzh. NV. B. 236. 


But none lies for detaining a Man who is arreſted upon a Capias ad ſatis- 1 Fur. 2. 
faciendum : Becauſe he is taken in Execution. 23 1 Am "Finch, 


. 237. 
Fenk, 92. pl. 80. 


A Judge of an inferior Court is liable to be puniſhed for a Contempt, if , Hou fel. 
he proceeds in a Cauſe after the Delivery of a Habeas Corpus, or Notice of 952 
the Allowance of a Writ of Error. | | 

So is a Sheriff for proving in any Cauſe, in his County Court, after the F. N. B. 


delivery of a Writ of Super ſedeas. 14. Fitzb. 
I Replev. 31, 
So is the Judge of a Spiritual Court, if he proceeds in a Cauſe after No- 2 Fore 45. 
tice of a Rule to ſhew Cauſe why a Prohibition ſhould not go. wa 3 
2 1 151. 


.. Juſtices of the Peace, or Commiſſioners of Sewers, are liable to be puniſh- Mer 677. 


ed by an Attachment for a Contempt, if they proceed in any Matter before 1 
them after the Delivery of a Certiofa i. „ + »» 
ö | | «& 18 8 (814 Vis. 2 Hawk. 
— 251. 
A Sheriff, who takes any Perſon or the Goods of any Perſon in Execution, _ 30. 
after the Delivery of a Writ of Superſedeas, or Notice of the Allowance of Cotten and 
a Writ of Error, is liable to be puniſhed for his Contempt. | 4 
| a | of Pr; in C. 3. 
TY : , : | 725771 6 bald? 35. "Pi 
If an Attorney takes out Execution, after Notice of the Allowance. of a 1 Bars. 275. 
- Writ of Error, he is guilty of a Contempt. | En Hannit an 
== . | . Farrettes. Reps 
| of Pr. in C. f. 
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Surety of the Peate. 


AURETY-of the Peace-is-a- Recognizance to the King, taken by a 
competent Judge, for * the Peace. 


[n treating of this the llowing Order fall be del. 


(A) In what Caſes a Juſtice of Peace may ex Officio take 
| Surety of the Peace. lune 320 1 N F 
(B) dub may require Surety of Peace. 
(C) Againſt whom Surety of the Peate may be vemndev. ; 
| ) In what Caſes Surety of the Peace ought to be 

| CC £2 1 wid 3-104 red] 
N (E) Of the Banner of granting Surety of the Peace from 
the Court of Chancery, | 
(F) How Surety of * Peace be erantey by the Court of 

King Benth. g i nn da 

| | (6) Ok the Manner of {granting Surety of the Peace by a 
| | \..,  _Juffice of the Peace. 4 
() Of the Foꝛteiture of a Retagulzante fo keeping the 


Peace, 


# I) In what Manner a Recognizance fo? keeping the Peace 
| | 125 may be -diſcharged.: WOOL SYS AE YO 41. 


may ex- Officio take Surety of the Peace. 
2 77, 78. «A Juſtice of 90 Peace may, according to his Diſcretion, bind all thoſe 


| 
) Jn what Caſes a Judit of the Peace 


Fry 


4 3.5 N ſhall chreane/ad kill os beat ic 
: OH Words; and all thoſe who hall 


to keep the Peace, who, in his Preſence, ſhall make any Affray, or 
Perſon, or ſhall contend together with hot 
go about with unuſual Weapons or Atten- 


| Wants, to the Terror of the People; and all ſuch Perſons as ſhall be known 
by him to be common Barrators; and all who ſhall be brought before him 
by a Conſtable, for a Breach of the Peace in the Preſence of ſuch Conſtable; 
and all ſuch Perſons who, having been before bound to keep the Peace, ſhall 
be convicted of having forfeited their Recognizance. 
I 


q Who 


ah — Y 8 


rety of the Peace. — 
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(B) Who may require Surety of the Peace. 


LL Perſons under the King's Protection, being of ſane Memory, whe- Lamb. 78, 
ther they are natural born Subjects or Aliens; good Subjects or at- 79, 80. 
tainted of Treaſon or ſome other Crime, have a Right to demand Surety 1 Hawk. 126, 
of the Peace. 1 


But it has been queſtioned whether Jews, Pagans, or Perſons attainted of Lamb. 80. 
Premunire have a Right to it? | 1 Hawk. 126, 


A Wife may demand 2 of the Peace againſt her Huſband, if he Fix. N. . 80. 


threatens to beat het outrageouſly, or to kill her. Lamb. Yo. 
| 2 Lev. 128. 
1 Hawk. 127, 


A Woman exhibited Articles of the Peace, ſtiling herſelf the Wife of the S. 1231. 
REA ſetting out Acts of Cruelty, and the Pendency of a Suit in the Rex and 
cleſiaſtical Court for the Reſtitution of Conjugal Rights. When the De- ige. 
fendant came to put in Bail, he inſiſted, that the Recognizance ſhould not be 
taken ſo as to carry with it any Admiſſion of the Marriage : And the Court 
ordered it to run thusz * To keep the Peace towards our Sovereign Lord 
„ the King, and all his liege People, and particularly towards Hannah 
« Pemm, who hath exhibited Articles of the Peace againſt him the ſaid 
James Bambridge, by the Name of Hannah Bambridge Wife of him the 
« faid James", Sc. bee 
Articles of the Peace may be exhibited by a Huſband againſt his Wife. — 4 - 
mii . 


. | | 1 Hawk. 127. 
Surety of the Peace is uſually granted at the Requeſt of ſome one Perſon, Pal. 18. 


for the Fear of. one Man can ſcarce ever be the Fear of another; and, if 
it is demanded againſt two or more, each ought to enter into a ſeparate Re- 
cognizance for keeping the Peace. | 


* 8 FRY * 4 A 


(O) Againſt whom Surety of the Peace may 
| be demanded. 
URETY of the Peace may be had . every Perſon whatſoever, Lan. 61. 


) being of ſane Memory, whether he is Peer or Commoner ; Magiſtrate 1 Haw. 1 27. 
or private Perſon ; of full Age or under Age. 


t Infants and Femes Covert ought to find Security by their Friends, 1 Hawk. 127. 
and not to be hound themſelves. | Lamb, $1. 


as —_ the as Y 
* * 
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(D) In what Caſes Surety of the Peace 
ought to be granted. Ft 


* 


V. burn his Houſe; or do him ſome corporal Hurt, as by kiling or 1 Hawk. 127; 
beating him; or that he will procure others to do him ſuch Milchicf, he . 473. | 
may demand the Surety of the Peace againſt ſuch Perſon, „ 


It 


688 Surety ok the Peace, 
Fre. Pa, Tr is Haid, that Surety of the Peace ſhall not be granted for fear of Impri- 
pl. 22. ſoament z becauſe Damages may be recovered in an Action of falſe Impri- 

ſonment. , 5 3 R 
Lamb. 83. But the better Opinion is that it may; for every unlawful Impriſonment 
1 Hawk. 127. ic an Aſſault and Injury. The Reaſon given, that an Action will lie, is no 

more concluſive in this Caſe than in the Caſe of à Battery: For an Action 

will lie for a Battery; and yet there is no Doubt but Surety of the Peace 


— 


| may be granted for threatning to beat. |; 6 
n 89 Surety of the Peace may be demanded by a Wife, if her Huſband gives 
mour's Caſe. her unreaſonable Correction. | 79110 TH 


Godb. 215. 
Fitz.N. B. 80. 


i Nb. 290. Some Perſons having made a Diſturbance in a Church, and pulled the 
Rex and Miniſter, who was reading the Common Prayer, out of the Deſk, an Attach- 
Doughes. ment of the Peace was, on exhibiting Articles in the Court of King's Bench, 
iſſued againſt them. | $i ev 

Lamb. 83. But Surety of the Peace ought not to be granted to a Man for fear of 
+ Danger to his Servant, or Cattle. eee oy 

Dalt. 265. It has however been ſaid, that a Man may have the Surety of the Peace 

againſt one who threatens to hurt his Wife gr Child. Ny 
Dalt. 266, The Surety of the Peace ought not to be granted for any paſt Battery, 
3 unleſs there is a Fear of ſome preſent or future Danger: But the Offender 
_ muſt in ſuch Caſe be puniſhed by Action or Indictment. 3 
6 Med. 132. The Demand of the Surety of the Peace ought to be ſoon after the 
bogs and Cauſe of Fear; for the ſuffering much Time to paſs, before it is demanded, 
9 5 ſhews that the Party has been under no great Terror. | 


1 — 


— — _ _ — 


(E) Of the Manner of granting Surety of the 
Peace from the Court of Chancery. 


Fitz. N. B. T the Common Law it was ſufficient, in order to obtain Proceſs for 
79, 80. Surety of the Peace from the Court of Chancery, if the Party who 
demanded it made Oath, that he was in Fear of ſotne corporal Hurt, and 
that he did not crave the ſame out of Malice, but for the Safety of 
his Body. * | 8 

All Proceſs of But by the 21 Fa. 1. c. 8. after reciting, that divers turbulent and con- 
— FR tentious Perſons, ſome out of Malice, and others in hope of Gain by way 
1 of Compoſition, do oftentimes upon their corporal Oaths, or otherwiſe upon 

out Motion in falſe Suggeſtions and Surmiſes, procure Proceſs of the Peace or good Beha- 
Court and ex- viour, out of his Majeſty's Courts of Chancery and King's Bench, againſt di- 
hibiting Ar- vers of his Majeſty's quiet Subjects, whoſe Dwellings and Abodes are, for 
— the the moſt part, in Countries far diſtant and remote from the ſaid Courts, to 
their intolerable Trouble .and Vexation, whereas they might, upon good 
Cauſe ſhewed, receive Juſtice at the Hands of the Juſtices of the Peace in 
the Counties where they dwell, it is enacted, That all Proceſs of the 
Peace or good Behaviour, to be granted or awarded out of the ſaid 
&« Courts, or either of them, againſt any Perſon or Perſons whatfoever, at 
„the Suit of or by the Proſecution of any Perſon or Perſons whatſoever, 
* ſhall be void and of none Effect, unleſs ſuch Proceſs ſhall be fo granted, 
: or awarded, upon Motion firft made before the Judge or Judges of the 
5 &* the ſame Courts reſpectively, fitting in open Court; and upon Declara- 
tion in Writing, upon their corporal Oaths, to be then exhibited unto 
* them, by the Parties which ſhall deſire ſuch Proceſs, of the Cauſes for 
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Surety of the Peace. a 
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« which ſuch Proceſs ſhall be granted or awarded, by or out of the ſaid 
Courts reſpectively, and unleſs that ſuch Motion and Declaration be men- 
< tioned to be made upon the back of the Writ, the ſaid Writings there 
to be entered and remain of Record: And if it ſhall afterwards appear to 
the ſaid Courts, or either of them reſpectively, that the Cauſes expreſſed 
in ſuch Writings, or any of them be untrue, that then the Jadge or 
« Judges of che ſaid Courts, or either of them reſpeCtively, ſhall and may 
award ſuch Coſts and Damages unto the Parties grieved, for their or any 
of their wrongful Vexations in that Behalf, as they ſhall think fit; and 
that the Party or Parties fo offending ſhall or may be committed to Priſon by 
< ſuch Judge or Judges, until he or they pay the ſaid Coſts and Damages.“ 

When Articles of che Peace are exhibited in the Court of Chancery, and Fitz. N. B. 80. 
Oath is made that the Surety of the Peace is not craved by the Party through 
Malice, but for the Safety of his Life, a Writ of Supplicavit iſſues, directed 
to the Juſtices of the Peace generally, or to ſome one Juſtice of the Peace, 
or to the Sheriff, commanding them of him to take Security in the Sum 
thereon indorſed, and, if the Party refuſes to find ſuch Security, to commit 
him to the next Gaol, until he does find ſuch Security. 

Where the Writ is directed to the Sheriff, he may iſſue a Precept to a 2-9. Offc: 
Bailiff to arreſt the Party, but only himſelf can take the Security or make a / 39. 
Return to the Writ; for the Power given by the Writ, it being a judicial T N. B. fl. 
one, cannot be aſſigned over, | li A. 2. 

If the Writ is directed to the Juſtices of the Peace generally, only he to Be. Peace, 
whom it is delivered can grant a Warrant to compel the Party to find Sure- #/. 9. 
ties. The Warrant mult alſo be returnable before him alone; for he alone Ln. 107. 
can take the Recognizance and make Return to the Writ. Lt 

The Recognizance muſt, in this Caſe, be in ſuch Sum as is indorſed 1 Haw. 129. 
upon the Writ of Supplicavit. _ Lamb. 101. 

This is ſometimes very large. A Writ of Supplicavit was once indorſed 2 1. 202. 
in the Sum of 4000 /. 25 23 2 9 2:1, Clavering's 

If no Return is made to the Writ of Sapplicauit, the Party who ſued Fire.N.B.'81. 
it out may have a Ceriorari, directed to the Perſon. who ought to make 1 Hawk 129. 
a Return, commanding him to certify the Writ of Supplicavit, and what 4. 108, 
has been done thereupon. 8 F e ee 

When a Writ of Supplicavit has iſſued from the Court of Chancery Fiz. N. B. 
againſt any Perſon, he may by bimſclt, or ſome Friend, come into che 84, 238. 
Court of Chancery, and find Sureties there that he will not do any harm © 95 
him who hath ſued out the Writ; and thereupon he ſhall have a Writ of 
Superſedeas, reciting the Writ of Supplicavit and the Security given, directed 
to the Juſtice or Juſtices of the Peace, or to the Sheriff, commanding thac 
they ſurceaſe to arreſt him, or compel, him to find Surecies, and, if they have 
arreſted him for that Cauſe and no other, that they deliver him. 


— 
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(r) How Surety of the Peace is granted by 
the Court of King's Bench. 20 


T the Common Law the Oath of the Party was a ſufficient Ground Fife. N. B. 
for the Court of King's Bench to grant the Surety of the Peace; bur 79, 80. 
this cannot, ſince the Statute made in the twenty-firſt Year of the Reign 4e page 598 
of- King James the Firſt, be done, unleſs Articles of the Peace are exhibited | 
in 4 upon Motion in open Court. 8 
Mullineux, who had been taken into Cuſtody by a Supplicavit out of the Skin. 61. 
Court of Chancery, being brought by a Habeas Corpus before Fones Juſtice 1 
Vor. IV. 8 N ol 
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Surety of the Peace. 


of the King's Bench, he was bound by a Recognizance to appear in the 
Court of King's Bench the firſt Day of the next Term. He appeared at 
the Time; and the Court was moved, that the Articles exhibited in the 
Chancery might be read, and that he might enter into a Recognizance : But 


it was refuſed, Et per Cur? : The Record is not before us, but, if the Witneſſes 


Comb. 427+ 
Ruſſel's Cafe. 
Fitzh.N.B.79. 


Ch TY 


who ſwore to the Articles in Chancery, had been here and had ſworn Arti- 
cles to the ſame Effe& in Court, we could have taken Security for the 
Peace. | "2 Wo. | 5 

When Articles of the Peace are exhibited in the Court of King's Bench, 
and Oath is made, that the Party does not crave the Security of the Peace 
out of Hatred or Malice, but merely for the Preſervation of his Life and 
Perſon from Danger, an Attachment of the Peace iflues to the Sheriff, com- 


manding him to take a Bond for the Appearance of the Party at the Return 
of the Writ, to put in Bail to the Articles in this Court; and, if ſuch Bond 
is not given, to commit the Party to the next Gao. 


6 Mod. 132. 
The Queen 
and Lane. 


Str. 1202. 
Lord V ane's 


Caſe, 


Nax and Sir 
Tea Allen, 
Bart. and 
others, Hil. 


34 G. 2. 


* 
_ 
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M. S. Rep. 

Rex and Ben- 
net and others. 
Eaſt. 32 G. 2. 


TEN 


Str. 835. 


When the Party, againſt whom Articles of the Peace are exhibited, comes 
into Court zo put in Bail, the Articles muſt be read to him. 1 


Articles of the Peace having been exhibited againſt Lord Vane, and Proceſs 
of the Peace having iſſued upon them, it was inſiſted, when he came to put in 
Bail, that the Facts charged were not a fofficient ground for demanding Surety 
of the Peace; or, if ſufficient, that the Facts were falſe, and Affidavits 
were offered to difprove them. The reading of thefe Affidavits was op- 
poſed, and it was ſaid, that the Courſe of the Court had always been to give 
ſuch Credit to the Oath of the Party as to order Security: But it was ad- 
mitted, that the Court might review. the Articles, and hear any Objections 
ariſing upon the Face of them. Per Cu-: This is all we can do, the other 
was never attempted before; and we muſt adhere to the Courſe of the Court, 
by taking the Articles to be true. Upon reviewing theſe Articles, the Court 
was of Opinion, that the Facts, as ſtated, were à ſufficient Ground for 
granting the Surety of the Peace, and Security was given. 

Robert Parnel having exhibited Articles of the Peace againſt Sir mas 
Allen, Bart. and three others, an Attachment of the Peace iſſued againſt 
them: Before Bail was put in, Parnel, in a Petition to the Court, re- 
cited ſome of the Facts ſworn to in the Articles, and endeavoured to ex- 
plain them. Hereupon the Counſel for the Defendants moved for a Rule to 
review the Articles, and ſome Affidavits were read to contradict the Facts 
therein charged. Upon reading this Petition, and theſe Affidavits, in which 
the Facts were flatly contradicted by five or ſix Perſons, a Rule was made 
to ſhew Cauſe, Why the Articles ſhould not be reviewed, and that Parnel 
ſhould attend upon the Day for ſhewing Cauſe. He did attend, and the Court 
was, upon the whole, ſo ſatisfied of his having been guilty of Petjary, 
that he was immediately committed for wilful and corrupt Perjury; and a 
Rule was made, that all farther Proceedings upon the Articles ſhould ſtay. 
The Rule was 1 in theſe Terms, and not to take the Articles off 
the File, in order to give the Defendants an Opportunity, which could not 
otherwiſe have been done, of proſecuting Parnel for Perjury. 

Articles of the Peace having beeg exhibited, by Zebp, Brown, - againſt, Han- 
nab Bennett, and three others, a Rule was, upon reading the Aﬀidavits. of 
the Defendants, mage ao ſhew Cayſe, why theſe Articles ſhould not be re- 
viewed. In theſe Affidavits it was ſworn, that the Defendants did not know 


Bennejt's Huſband; to opprels. 1 55 No Cauſe being ſhewn, the Articles 


in de Coure of King. Bench, an Kha was produgeds that the Nelendant, 
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who lived in that County, was ſeventy Years of Age and unable to travel; 
and TT Caſe, M. 6 Ann. was cited. A Maydamus was in this Caſe 
an * : AS +01 0 f 18 03 
be” a late Caſe a Motion of this Kind was refuſed ; and by Deniſon, J. M. S. Rep. 
ſuch a Mandamus has of late Years been granted but once, in the King and Ne and Sroug, 
Lewis; and thefe the Court had great Doubt, although the Circumſtances 4 29 C. 2. 
of that. Caſe were very peculiar, as to the granting it. | OP" 
Ic is a very great Grievance, that it ſhould be in the Power of one Man 
to compel another, who lives perhaps in the moſt remote Part of England, 
to appear and put in Bail to Articles of Peace exhibited in the Court of King's 
Bench, when he might have had the Surety of the Peace from a neigh- 
bouring Juſtice ; and it was the Opinion of the Court of King's Bench many 
Yeats ago, that this Miſchief, although not provided againſt by the cnacting (a) Ante 
Clauſe of that Statute, is within the Equity of the (@) 21 Ja. 1. c. 8. © Page 698. 
| Upon a Motion, on the Behalt of Ruſſel, to exhibit Articles of the Peace Comb. 427. 
agamift ſeven or eight Perſons, who lived at Nottingham, Holt, Ch. J. ſaid Reels Cafe. 
then we ſhall give ſeven or eight. Perſons the Trouble to come up to put in 
Bail, why did you not go to the Juſtices of the Peace in the County ? The 
Complainant anſwered, I could not have had Juſtice there, they are Rela- 
tions. Hereupon the Motion was granted, /ed he/itanter, | 
It has not of late Years been the Practice, of the Court of King's Bench, M. S. Rep. 
to refuſe the-receiving of Articles of the Peace, where the Charge contained 29-48% 1Ca/e, 
in them is ſufficient tor craving the Surety of the Peace: But it ſeems, as if . 32 © 4. 
that Court is now come to a Reſolution of putting a Stop to this Vexation 
of the Subject: For in a very late Caſe, where a Motion was made by Bo- 
rough, to exhibit Articles of the Peace againſt Mail, the Court, it appearing 
that Wait lived at the Devizes, and that Borough had not endeavoured to ob- 
tain the Surety of the Peace in the County, unanimouſly refuſed the Mo- 
tion; and by Lord Mansfield, Ch. J. Apply to the Magiſtrates of the 
County, and if Surety of the Peace is not granted you, come here 
ain. | | 
When Surety of the Peace is granted by the Court of King's Bench, if a 37e. Peace, 
Superſedeas cores from the Court of Chancery, to the Juſtices of that Court,“ 17. 
their Power is at an End; and the Party is as to them diſcharged. 


» 


Lake — a — 
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(G) Of the Manner of granting Surety of 
the Peace by à Juſtice of the Peace. 


a Juſtice of the Peace may grant the Surety of the Peace under the Au- Lanb. 36. 
A thority of the Commiſſion of the Peace, by which he is impowered, 
4%, To cauſe to come before him all thoſe, who to. any one or more of our 
People, concerning their Bodies or the firing of their Houſes have uſed 
% Threats, to find ſufficient Security for the Peace or their good Behaviour, 
towards us and our People, and if they ſhall refuſe to find ſuch Security, 
then them in our Priſons, until they ſhall find ſuch Security, to cauſe to 
- «© be ſafely kept. “. 15 [OF 20365 - 8 
Whenever Oath is made before a Juſtice of the Peace by any Perſon, Lanb. , N 
that he is actually under Fear that another will burn his Houſe, or do . 88 

rocure to be done to him ſome corporal Hurt, and that he does not 7 
the Surety of the Peace through Malice, but for the Safety of his Life, 
tlie Juſtice is bound to grant lt. | 1-104 
Fut if the. Surety of the Peace is deſired againſt a Peer, the ſafeſt Way is 1 Hawk. 127. 
to apply to the Court of Chancery or King's Bench. . 

It 
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Bro. Mainpr. If the Perſon, againſt whom it is demanded, be preſent, the Juſtice of 


p! 2 the Peace may commit him immediately, unleſs he offers Sureties; and 4 
, 7. fortiori he may be commanded to find Sureties, and be committed for not 
doing it. | 


Lamb. 85. But, if he is abſent, a Warrant for committing him cannot be granted, 
1 Hawk. 128. till a Warrant has iſſued commanding him to find Sureties; and this War- 
rant, which muſt be under Seal, ought to ſhew the Cauſe for which it is 
granted and at whoſe Suit. | 8 
5 Co. 59. The Juſtice of the Peace, who grants this laſt mentioned Warrant, may 
Folter's Caſe. in this Caſe make it ſpecial for bringing the Party before himſelf only, for, 
i Hank. 128.45 he has molt Knowledge of the Matter, he is beſt qualified ro do Juſtice 
in it. | | 
Bro."Falſe In- But, if the Warrant be in general Terms to carry the Party before any 
pri, l. 11. Juſtice of the Peace, the Officer, who executes it, has his Election to carry 
1227 : him before what Juſtice he pleaſes, and may carry him to Gaol, by virtue 
ee . of the fame Warrant, if he refuſes to find Sureties before ſuch Juſtice ; for 
the Warrant has theſe Words in it, :f be ſball refuſe to find Security, c. 
Lamb. 95,96, If one, however, who apprehends that the Surety of the Peace will be 
99. demanded againſt him, finds Sureties before any Juſtice of the Peace of the 
ane County, either before or after a Warrant is iſſued againſt him, he may 
have a Super ſedeas from ſuch Juſtice; and this ſhall prevent or diſcharge him 
from an Arreſt, under the Warrant of any other Juſtice, at the Suit of the 
ſame Party, for whoſe Security he has found ſuch Sureties. 
Fitzh, N. B. A Superſedeas may alſo be had, to a Warrant granted by a Juſtice of the 
238. Peace, upon finding Sueties in the Court of Chancery or King's Bench. 
A Saperſedeas But by the 21 Jac. 1. c. 8. par. 3. after reciting, that divers turbulent and 
orgs _— contentious Perſons, defervedly fearing to be bound to the Peace or good 
OY behaviour, by Juſtices: of-the Peace of the Counties where they dwell, do 
compelling a Oftentirnes procure themſelves to be bound to the Peace or good Behaviour, 
Man to find in the Court of Chancery. or King's Bench, upon inſufficient Sureties, or upon 
Sureties for the colourable Proſecution of ſome Perſon or Perſons, who will be ready at all 


+ oy cv wn Times to releaſe them at their own Pleaſure; whereupon his Majeſty's Writs 


a Motion in Of Superſedeas are oftentimes directed to the Juſtices of the Peace, and other 


Court and pat- his Majeſty's Officers, requiring them and every of them ro forbear to ar- 


ting in Bail. reſt or impriſon the Parties aforeſaid; by Means whereof the ſaid turbulent 


and contentious Perſons miſdemean themſelves amongſt their Neighbours 
with Impunity, to the-great Offence and-Diſturbance-ot their Neighbours 
amongſt whom they converſe and live, to the Affront of the Juſtices of the 


Peace, and to the evil Example and Encouragement of like evil-diſpoſed 


Perſons, it is enacted, “ That all Writs of Super/edeas, to be granted by or 
% out of either of the Courts aforeſaid, ſhall be void and of none Effect, 
<« unleſs ſuch Proceſs be granted upon Motion in open Court firſt made, and 
* upon ſuch ſufficient Sureties as ſhall appear, unto the Judge or Judges 
of the ſame Court reſpectively, upon Oath, to be aſſeſſed at five Pounds 


* 


Lands, or ten Pounds in Goods, in the Subſidy Book at the leaſt; and 


* 


« unleſs it ſhall alſo appear, unto the ſaid Judge or Judges from whom 

« ſuch Superſedeas is deſired, that the Proceſs of the Peace, or good Beha- 

% viour, is proſecuted by him or them deſiring ſuch Superſedeas bona fide, 
by ſome Party grieved, in that Court out of which ſuch Super/edeas is de- 
e ſired to be ſo awarded and directed.“ 


. The Recognizance for keeping the Peace, which a Juſtice of the Peace 


1 Hawk. 129. takes upon a Complaint below, is to be regulated, as to the Number and 
Bufficiency of the Securities, the Largeneſs of the Sum, and the Time it is to 

continue in force, by the Diſcretion of ſuch Juſtice. | 
1 Hawk. 129. It has been ſaid that a Recognizance taken by a Juſtice of the Peace, to 


Lamb. 100. keep the Peace as to A. B. for a Year, or for Life, or without expreſſing 


any certain Time which ſhall be intended to be for Life, although no 
| 1 5 b Time 


"my 
9 


” n — 


lence to the Perſon of another, whether it be done by the Party bound, 527 


0 
— 


Surety ok the Peace. 


Time or Place is fixed for the Party's Appearance, or he is not bound to 

keep the Peace as to all the King's Liege People, is good. 

But ir ſeems to be the ſafeſt Way, to bind the Party to appear at the next Lamb, 103. 

Seffions of the Peace, and in the mean Time to keep the Peace as to the 1 Haw. 129. 

King, and all his Liege People, and eſpecially as to the Party, who has de- 

manded the Surety of the Peace. | 

By the 3 H. 7. c. 1. it is enacted, That every Juſtice of the Peace All Recogai- 

“% within this Realm, that ſhall take any Recognizance for keeping of the Zances for 

Peace, ſhall certify, ſend, or bring the ſame Recognizance at the next — E 

< Seſſions of the Peace, where he is or hath been Juſtice, that the Party ſo hg ws mage 

* bound may be called,” 'S N be lent to the 
: 6-24 | next Seſſions of the Peace. 


II one of the Sureties of a Mah who is bound to keep the Peace dies, he Lab. 113. 
ſhall not be obliged to find a new Surety ; for the Executors, or Admini- A5 eace, 


ſtrators, of him who is dead are bound by the Recognizance. | Mow, 13 
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(E) Of the Foxfeiture of a Recognizance foꝛ 
keeping the Peace. 


Y the 3 H. 5. c. 1. it ls enacted, That if the Party, who is called at Ifa Party does 
4:3 © a Seſſions of the Peace, upon a Recognizance for Laan the Peace, not appear at 
makes Default, his Default ſhall be then and there recorded, and the ſame the Seſſions, his 
* Recognizance, with the Record of che Default, be ſent and certified 2 
te into the Chancety, or afore the King in his Bench, ot into the King's ed. 
Exchequer.“ eee 6740 
He who is bound to keep the Peace, and to appear at the Seſſions, mult ap- Br. Peace, | 
pear there and record his OED otherwite his Recognizance is forfeit- 1 17: | 
ed. And, although the Party, who craved the Surety of the Peace, comes“ 109. 
not to pray that it may be continued, the Juſtices may in their Diſcretion 
order it to be continued till another Seſſions. | 
But, if an Excuſe, which is by the Court judged to be a reaſonable one, is 1 Hawk. 130. 
given for the Non-appearance of a Party, ic ſeems that the Court is not 
bound peremptorily to record his Default, but may diſcharge the Recogni- 
zance or reſpite it till the next Seſſions. | | 
A Recognizance for keeping the Peace may be forfeited by any actual Vio- Lamb. 115, 


Bro. Peace, 
pfl. 20. 
„ | 1 Hawk. 130. 
In ſupport of a Rule to ſtay Proceedings in a Scire facias, upon a Recog- MS. Rep. 
niſance for keeping the Peace, it was ſaid, that the Aſſault, which had been 7 and gas- 
x ty, and his 
made, was not upon him at whoſe Requeſt the Surety of the Peace was 2, Jen. 
"granted, but upon another Perſon. It was heid- that this makes no Differ- 27 C. 2. 
ence; and the Rule was diſcharged. | 
Bur a Recognizance for keeping the Peace is not forfeited, where an Of- „ Ar N 
ficer, having a Warrant againſt one who will not ſuffer himſelf to be arreſted. 39 
beats or wounds him in the Attempt to take him. ä | 
So it is not forfeited, if a Parent in a reaſonable Manner chaſtiſes his ' 5: 176, 
Child; a Maſter his Servant, being actually in his Service at the Time; 


or others by his Procurement. 


I . 
a Lamb. 127. 


Schoolmaſter his Scholar; a Gaoler his Priſoner; a Huſband his Wiſe. 128. Hell. 
| ALI Ia | 1494 150. 


Vor. IV. | 8 © : : And, 
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Ame Vel.1.- And, without enümetatipg all the' acta Affaults, which a Min” fiir 
154 ũ ]I make upon the Perſon if artother, and nor forfeit a Recoghizance for keeping 

© ©. the Peace, it may be laid down as a Principle, that ſuck'# Recognizandt is 
not forfeited by any Affüult, Which could have beem juſtifiet] it! an Action, 


or upon an Irfditment, for the Affauſt. _ | 
Lamb. 115+, It has been held, that a Recognizance for keeping the Peace may be for. 
1 Hawk. 130. feited by any Treaſbn againſt"the Perſon of the King, or by any unla ful 
Aﬀembly in terrorem pop no 5 = Ro nr 250 D | ' * f 
Lamb. v1g. © Words, Which tend dire@ly* to 4 oy of the Peace, as challenging a 
: r Man to fight, 6r threatrling to beat one who'ts prefent,” ambunt to x For- 
EI 15 50 £6 F 
Lamb. 115, A Recognizance is likewiſe forfeited by threatning to beat a Perſon who 
is abſent,-if»the Party, who; has ſo chreatned, does afterwards lie in wait 
r ron WR tf 6s = 
7 Car. 498. But it is not forfeited hy: Words of Heat er Choler, as the calling a Man 
ex and 7M Knave, Liar, or Raſcal: For, although ſuch Words may provoke a haſty 


mou and bis Man to break the Peace, they do not directly challenge him to do it; 
71 130. nor does it 


any farther. . 
Cre. Eliz. 86. Nay it has been held, that a Recognizance for being of good Behaviour 
King's Caſe. ſhall not be forfeited for ſuch Words; und @ fortiori ont fer keeping the 


Mo. 249. Peace ſhall not. J. 710 
1 Hawk. 130. 


; on feiture of ſuch Recogniſance. 


a 


ppear, that the Speaker intended to tarry his Reſentment 


2 


Cre. Jac- gos. Such Recognizance ſhall not be forfeited by a Treſpaſs on the Lands 
1 Hawk: 193: or Goods of another, unleſs it is with Force. 5 x. 
Delt. 284. A Man hall not forfeir'a Recognizance for keeping the Peace, who 
1 Hawk. 131, does a Hurt to another in playing at Cudgels, or ſuch like Sport, by Con- 
ſent; * theſe Sports, which tend to promote Activity and Courage, are 

lawful. ee . nn 3 
Bro. Cor. 229. But he, who wounds another in fighting with naked Swords, forfeits his 
1 Hawk. 131. Recognizance, becauſe no Conſent, nor even the Command of the King, 
| can make fo dangerous a Diverſion lawfal.” ak 
1 Hawk. 131. If a Soldier hurts another Soldier, by diſcharging his Gun in exerciſing 
Heb. 134. without ſufficient Caution, it is no Forfeiture of a Recognizance for keeping 
2 Roll. Abr. the Peace, for, although he would be liable in an Action for the Damage 
$545. ©  occalioned by his Negligence, this, it not being a wilful Breach of the Peace, 
| is not within the Purport of 'the Recognizance, | $5 
1 Hawk. 130, A Court of Quarter-Seffions cannot in any Caſe proceed againſt the Par- 
ties, for a Forfeiture of a Recognizance for keeping the Peace: But the Re- 


cognizance muſt be ſent into ſome of the King's Courts in Meſtminſter- 
ES c Bins | 
1 Roll. Abr. All Proceedings upon a forfeited Recognizance muſt be by Scire facins, 


900. Perrow and not by Indictment z becauſe, where a Scire facias is brought, the Parties 
ova, * have an Opportunity of pleading any Matter in'their Diſcharge. 

1 Hawk. 130. | 7 | 
Ante 414» 


f G 1 — 2 


1 


— 


) In what Manner a Recognizance foz 
keeping the Peace may be diſcharged. - 


Helth:dos | upon ſhewing this, be diſcharged from the Recognizance. 
% „ So if the Party who has required the Surety of the Peace dies, the Recog- 
I ut 


AY Th IF the Party who is bound to keep the Peace dies, the Sureties may, 


8 


Surety of the Peace. * 


—— 


CY * 
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But the Releaſe of the Party, at whoſe Complaint it was taken, is no Br. Peace, 
Diſcharge of a Recognizance z for, as the Recognizance is to the King and/ 17- 
not to him, it is not in his Power to diſcharge it. tt. 

A Huſband was bound to keep the Peace for a Year, upon Articles exhi- 11 Med. 109, 
bited in the Court of King's Bench by his Wife. A Motion being made to 7% Ween and 
diſcharge the Recognizance, upon a Suggeſtion that the Wife was thereto f . 
conſenting, it was denied by the Cęurt: And per Holt, Ch. J. How 
ran wq diſcharge this Regognizaice, before the Condition of it is per- 
fon WHERE'S 4 I 6 Var 

A Releaſe however from the Party, at whoſe Complaint it was taken, 1 Haw. 1 29. 
may, if no Time for its Continuange 15 mentioned in the Recognizance, bei. Med. 109. 
an Inducement to a Court to diſcharge it. : 

The Demiſe of the King is a Diſcharge of a Recognizance for keeping Bro. Peace, 
the Peace; for, the Condition being ſervare pacem Noſftram, his Succeſlor?' 15. 
cannot take Advantage of a Breach thereof, | 3 
After ſuch Recognizance' is forfeited, the King may pardon the Forfei- Bro. Recogn. 
ture: But he cannot releaſe the Condition before it is broken; becauſe the,, 22. Bre. 
Party, at whoſe Complsint it was taken, has an Intereſt therein. 4er. 

l (Ys, | | 1).3 1 674 


pl. 24. 
1 Hawk, 129. 


V 5 NIP whos 2 «4 «#14 - , bat, . | | n 2 2 Hawh. 392, 
It has been held, that, if a Recognizance for keeping the Peace is re- 2 Rell. Abr. 
moved by 2 Certierari, the Obligation to appear upon ſuch Recognizance i$492- 7 2 1. 
' $0 : . , 1 n 7 a 9 alt 
| 78. 


thereby diſcharged, a” a | — 


But this would be highly inconvenient; and the better Opinion ſeems to Cre. Fa. 282. 
be, that a Certiorari is no Diſcharge to the Appearance upon ſuch Re- % and Pye. 
ra | | 97 f Telv. 207. 

If no Time, for the Continuance of a Recognizapce for keeping the * 256+ 
Peace, is therein mentioned, it is perhaps in the Power of the Court, in 
which it was taken, or to which it has been certified, to diſcharge it at 
their Diſcretion. 1 

The uſual Practice of a Court of Quarter - Seſſions is to continue a Recog- 
nizance for keeping the Peace from Seſſions to Seſſions, until the Court 
thinks proper to diſcharge it. 5 E 5 : 

It is the conſtant Courſe of the Court of King's Bench, to take a Recog- 12 Med. 251; 
nizance for twelve Months, and, it no Indictment is within that Time pre- Anon. 
ferred againſt the Party bound to keep the Peace, it may at the Expiration®” 835. 
thereof be diſcharged. *' | Br 
This ſeems alſo to be the Practice of the Court of Chancery; for, upon a 2 l 202. 
Motion to diſcharge a Writ of Supplicavit, it was refuſed ; and by Lord C/avering's 
Macclesfield, Chancellor: This Application is too early; let the Party ſtay Caſe. 
till the Year is out, and behave himſelf quietly all that Time, 
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Surety of the good Br- 
haviour. 


QuRETs of the good Behaviour is a Recognizance to:the King, taken 
0 a competent Judge, for being of good Behaviour, | 

This does, in all Reſpects, fo reſemble a Recognizance for keeping the 
Peace, that to go into a particular Conſideration thereof it would be little 


more than a Repeticion of what has been 5 under the Title Surety of the 
Peace. 


But, as Surety of the good Behaviour may be ſornerimes demanded where 

Surery of the Peace cannot, and as the Recognizante taken in the former 

- Caſe is more eaſily forfeited, than that which is 2 in the latter, it 
be proper to ſhew, 175 | 


+ (A) In what Cafes REN of * good Sihaviour may be 
demanded, where Surety ok the Peace cannot. 
(B) What will amount to the Forfeiture of' a Recognizante 
koz being ok good Behaviour, which would not have been a 
Foxfeiture of one 4 W the . | 


(A) ) Jn what Caſes Surety of the good Be- 
haviour may be demanded, Where Surety 
of the Peace cannot. 


Pall. 18. 8 for keeping the Pcs is uſually granted at the Requeſt of 
ſome one Perſon : But Surety of the good Behaviour may be granted 

at the Requeſt of divers Perſons. 

Perſons not of By the 34 E. 3. c. 1. Juſtices of the Peace are impowered, © to take of 

good Fame to « all them that be not of good Fame, where they ſhall be found, ſufficient 

2 « Surety and Mainprize towards the King and his People.” 

Behaviour. 

4 Inft. 181. It has been laid down, that the Words in this Statute, them that be not of 

2 H. 7. 2. B. good Fame, extend only to ſuch Perſons as are defamed, or juſtiy ſuſpected, 

3 4. to have formed a Deſign of breaking the Foes, and not to other Miſbe- 
haviours. 

Lamb. 115, But this Conſtruction ſeems much too narrow: For theſe Words do, in 

116, 117- the common Acceptation of them, as properly include Perſons of a ſcan- 

i Hawk, 132. dalous Behaviour in other Reſpects, as thoſe who give juſt Cauſe of Suſpi- 
cion that they intend to break the Peace; and it ſeems always to have been 


the 


_ 4a. lp. 4. 


Surety of the good Behaviour. "I 


the better; Opinion, that a Man may be bound to the good Behaviour for 
many Things, which. are only contrary to good Manners. 

As a good deal is by the Words them that be not of good Fame, which are Lamb. 117. 
Words of great Latitude, left to the Diſcretion of the Magiſtrate, it ſeems, 2 $9 Rep. 
that he has a Power to demand Surety of the good Behaviour of thoſe who 557 . 
ſleep in the Day, and go abroad in the Night ;” of ſuch as keep ſuſpicious 1 . 
Company; and of ſuch as are generally ſuſpected of being Robbers, Sc. 
and of Eves-droppers, common Drunkards, and of all others, whoſe Miſ- 
b&þ4idgt may be teaſdnably intended to bring them within the Meaning 
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Bur a Juſtice of the Peace cannot bind a Perſon to be of good Behaviour St. 16. Bre. 
upon general Information. l 229 ker's Caſe. 
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Surety of the good Behaviour may be granted for Words, which tend to C. Car. 469. 
diſt 5 d ” 7 ” Of . . * Rex and Hay- 
iturb or deter any inferior Officer, as a Conſtable, in the Execution of his ,, 
GGW | pak ig 7.” 3-2 WELD. 
id, lo 210 228. Palm. 127. 1 Ventr. 16. 1 Hawk. 132. 


f 


U Itgtay alſo be granted for Words of Contempt ſpoke to an infetior Ma- Cre. Elix. 78. i 


giſtrare, as a Juſtice of the Peace, or a Mayor, although he is not in the and 
actual Execution of his Office. : US re TORS. 0: tied 8 


4 20. 
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ZulhBut it cannot be granted for the Words, Raſcal, Knave, Teller of Lies, 2 Roll. Rep. 
or Drunkard; for theſe are only Words of Choler. | | 22 
Palm. 130. Cro. Eliz, 86. 1 Hawk. 13 2. 


If one Man, however, calls another Liar in Meſtminſter-Hall, or before 1 Lev. 107. 
any great Concourſe” of People, he may be bound to the good Behaviour, Cie, A 
ati IO! 17 1 a . len. an. 29. 

The Author of an obſcene Book is liable to be bound to his good Beha- 1 Haul. 193. 
viour, as a ſcandalous Perſon of evil Fame. fy 05 e 
© Surety of the good Behaviour may be demanded of one who haunts Zanb. 119. 
Bawdy-houſes, and of one who keeps Women of bad Fare in his Houſe, 12 Med. 566. 
and of all lewd Perſons, OE.” Crompt.” 140, 
, write oats IS. | | 4 . N | 142. 1 Hawk, 

nl 19 25 132. . 


If a Perſon, who has no viſible Means to enable him ſo to do, lives at 12 Mod. 566. 
an extravagant Rate, he may be called upon to find Sureties for his good C/axter'sCofe. 


Behaviour. 1 . 45 | ** . 1 

If a Man is guilty of exciting the People to Diſobedience of the Law, 2 Vi. 12, 
he may be compelled to find Sureties for his good Behaviour. 69:6 = 2. 1 5 i 
A Woman may demand the Surety of the good Behaviour againſt her 2 J. 345. 
Huſband, if he is guilty of ill Uſage to her. orgs 


le who lies in wait, to obſtruct any Perſon from coming to à Court of 2 Lill. pr. | 
Juſtice, may be bound to his good Behaviour. 22450 Reg. 649- 
If J. S. offers a Woman Money, to buy Medicines to deſtroy a Child Ce, El. 4495 


with which ſhe is pregnant, he may be bound to the good Behaviour. Cockajn and 


Witman. 
2 Sure: y, of the good Behaviour is, by divers Statutes, directed to be taxen 
of the Offenders againſt ſuch Statutes: As by the 1 M. ft. 2. c. 3. of ſuch as 


have been guilty of diſturbing any licenſed Preacher. | | 
By the 5 Eliz. c. 21. of ſuch as have been guilty of unlawful Fiſhing, 
* . Hunting, Sc. in the Grounds of another. | 


* 


By che 23 Eliz. c. 1. of ſuch as neglect to come to Church for the Space 
of one Month. 

By the 1 Fa. 1. c. 13. of ſuch as have been guilty of unlawful hunting, 
or of ſtealing Deer or Conies. IO ofa: | 

Vol. IV. 8 P When 


1 Hawk "132. 
1 Lev. 52,53. 


. 
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698 - Surety of the good Behaviour. 
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When any Perſon has been convicted of a Miſdemeanor, one Part of the 
Judgment frequently is, that he ſhall find Sureties for his good Behaviour for 
a certain Time. 8-54.51 563 


(B) That will amount to the Fozfeiture of 
a Recognizance foz being of good Beha⸗ 
viour, which would not have been a Foz- 
feiture of one foz keeping the Peace. 


Palm. 129. I T has been laid down, that any of thoſe Cauſes, for which a Man be- 
Stamp ind I comes liable to be bound to the good Behaviour, is a Forteiture of his 
Hyde. Recognizance. 

Cro. Car. 449. But this is denied to be I aw, and it ſeems very unreaſonable z' for the 
Rex and Hey- Good of the Publick may make ic proper, in many "Caſes, ro compel a 


avard. 


ho? ſuſpected Perſon to enter into a Recognizance for being of good Behaviour: 
14 133. gut it would be extremely hard, if ſuch Recognizance ſhould be forfeited, 
before the Party has been guilty of ſome actual Miſbehaviour. 
Pl. 18d. A Recognizance for being of good Behaviour 1s forteited by the Speaking 
Samp and Of ſeditious Words. | | 


Hyde. ä | 
Cre. Car. 499+ 1 Hank. 133. 


2 Rall. Rep. Surety of the Peace is not forfeited by threatning Words, unleſs the Party 


199. threatened is preſent: But Surety of the good Behaviour is, although the 
— a Party, concerning whom they are ſpoke, is not preſent. a 
1 Hawk. 130. | 


Cre. Elia 86. But it is not forfeited by any Words of Heat or Choler, as Knave, Raſcal, 
King's Caſe. Liar, or Drunkard. ©). 758 
Me. 249. | 21350 | 
2 Noll. Rep. If Words, however, of Heat or Choler are ſpoke concerning or to a Juſtice 
150, 228. of the Peace, in the actual Execution af his Office, it is ſuch a Miſhebaviour 
Pajm. 130. as amounts to the Forfeiture of a Recognizance; for the publick Good re- 
1 Hawk. 133. quires, that Magiſtrates ſhould be treated with Reſpect. 
Lamb. 116. A Recognizance for being of good Behaviour may be forfeited by the 
2 H. 5. 2 B. Number of a Man's Attendants, or by his or their Harnefs, although there 
is no Breach of the Peace. 5 | 
2 Leon, 166, If one bound to be of good Behaviour is arreſted upon Suſpicion of Fe- 
Crabgelfs lony, and makes his Eſcape, it is a Forfeiture of his Recognizance : Ez per 
Cat. Cu: Although the Arreſt was tortious, and no Felony had been committed, 
Godb. b. yet the Recognizance is forfeiced by the Efeape, which is a Miſbehaviour, 
for it is the Duty of every Man to ſtand to the Law, and anſwer to every 
8 Thing he is charged wich, ene ; 
Lamb. us, When a Recognizance for being of good Behaviour is, purſuant to the 
Direction of any Statute, entered into by a Perſon who has been guilty of 
ſomething prohibited by ſuch Statute, the being afterwards guilty of another 
Offence, againſt the fame Statute, is a Forfeiture of the Recognizance: 
Cre. Fa. 412. In a Scire facias, upon a Recognizanee for being of the good Behaviour, 
Rex and the Breach aſſigned was, that the Party bound had aſſaulted and beat J. S. 


Hutchins, but it was not laid to have been done vi & armis; and for this: Cauſe the 
Judgment was arreſted. . N 


” 


Tbe End of the F 


